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Have all the Members voted? Have all the Members 

voted? Will the Members please check the board to 

deter~ine if your vote is properly cast. 

If all the Members have voted, the machine will 

be locked and the Clerk will take the tally. Will the 

Clerk please announce the tally. 

THE CLERK: 

Mr. Speaker, Senate Bill Number 887 in 

concurrence 

with the Senate. 

Total Number Voting 130 

Necessary for Passage 66 

Those voting Yea 123 

Those voting Nay 7 

Those absent and not voting 20 

DEPUTY SPEAKER BERGER: 

The bill passes in concurrence with the Senate. 

Will the Clerk please call Calendar Number 507. 

THE CLERK: 

Mr. Speaker, Calendar Page 25, Calendar Number 

507, Favorable Report of the Joint Standing Committee 

on Judiciary, Substitute House Bill Number 6662 AN ACT 

CONCERNING THE RECRUITMENT OF MONEYS OWED TO A UNIT 

OWNERS' ASSOCIATION DUE TO NONPAYMENT OF ASSESSMENTS. 
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Representative Ritter, the esteemed Vice-Chair of 

the Judiciary Committee. 

REP. RITTER (1st): 

Thank you, Mr. Speaker. I move acceptance of the 

Joint Committee's Favorable Report and passage of the 

bill. 

DEPUTY SPEAKER BERGER: 

Motion before the Chamber is acceptance of the 

Joint Committee's Favorable Report and passage of the 

bill. Will you comment further, Representative? 

REP. RITTER (1st): 

Yes, Mr. Speaker. I believe the Clerk is in 

possession of an amendment. I'd like to call LCO 

Number 7228. J 

DEPUTY SPEAKER BERGER: 

Will the Clerk please call LCO 7228. It will be 

designated House Amendment Schedule "A". 

THE CLERK: 

Mr. Speaker, LCO Number 7228, Calendar Number 

507, House Amendment Schedule "A" designated as such, 

offered by Representative Fox et al. 

DEPUTY SPEAKER BERGER: 
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The Representative seeks leave of the Chamber to 

summarize the Amendment. Is there objection to 

summarization? Is there objection to summarization? 

Please proceed. 

REP. RITTER (1st): 

Thank you, Mr. Speaker. And this is a strike all 

Amendment, so I wanted to call it first, and if people 

would indulge me for, Chamber, for a few minutes, 

there is some legislative history I'd like to get on 

the record, through you, Mr. Speaker, and I'd like to 

also thank the Ranking Member, Representative Rebimbas 

and Senators Kissel and Fasano have also been involved 

in this, the drafting of this bill. 

Essentially, this came to us out of some 

conflicting case law out of the Superior Courts 

interpreting 47-258, which are the statutes for condo 

associations to recoup the nonpayment of condo fees, 

and what I would really do is urge people to really 

focus on Lines 19 and 20 and the word, in all actions 

brought, and why that's important words. 

Essentially, we want to ,clarify that the priority 

of condo association liens is perpetually renewing. 

It's not just a one-time evergreen lien if you will . 

It's not, you only get one bite of the apple to have 
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that priority lien. It happens every single time that 

you bring a new action, and that's very, very 

important. 

So again, to clarify the conflicting case law, it 

is a perpetually renewing priority lien. We are 

changing that priority lien from six months to nine 

months as well later on in the bill. 

We also would like to point out that if you go 

into Subsection 2, that we're also now requiring some 

different notice provisions. One of the things that 

in talking to people who represent the bankers' 

associations is, in sort of working out the details of 

the bill is, they would like more notice of when 

people with whom they provide a mortgage to are late 

on their condo fees so they can pay for them and that 

does happen a lot of times here in the State of 

Connecticut. Many banks will pay that as their 

obligation is, but they sometimes don't get notice. 

So two things to really focus on is one, you 

can't commence anyway under current law until there's 

two months of condo fees that are unpaid, as first 

you've got to provide both the unit owner with the 

demand for payment as well as the person who holds the 

mortgage in this case. 
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The second part then would be that not less than 

60 days before you actually bring the foreclosure 

action, the beginning of Line 52 you see the new 

process that you'd have to specify to the mortgage 

holder. The exact language is, by first class mail to 

the holders of all security interests at the address, 

and you may rely on the address last recorded, and 

that's really important as well. 

Because one of the complaints we've heard from 

lawyers is, sometimes mortgages get assigned, and so 

we want to clarify here is that if you do a title 

search and it's Bank A, and somehow in the last couple 

of years Bank B got assigne~ that mortgage, you may 

relay on what was on the land records, and that's 

important. 

Because when you go to the last section, 

Subsection 4, if you do not comply with the notice 

provisions, you may not try to recoup the attorney 

fees in this foreclosure action. However, if you rely 

on the last recorded address on the land records in 

this case through your title search, you can recoup 

those attorney fees, so that's a very important 

clarification for legislative intent, Mr. Speaker . 

Thank you very much. 
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Thank you, Representative. Will you comment 

further on the Amendment before us, House Amendment 

Schedule "A"? Representative Rebimbas. 

REP. REBIMBAS (70th): 

Thank you, Mr. Speaker, and I'd like to thank the 

Representative for laying out the legislative history 

and also then highlighting the Amendment that's before 

us. 

I do rise in support of the Amendment as I do 

believe it was a compromise that's been reached, and 

certainly a good one . 

With that said, a few questions through you, Mr. 

Speaker, just again to further clarify the Amendment 

that's before us. 

DEPUTY SPEAKER BERGER: 

Please proceed, Representative. 

REP. REBIMBAS (70th0: 

Thank you, Mr. Speaker. Through you, Mr. 

Speaker, to the Representative, regarding the notice 

requirement and again, maybe specifically looking at 

Lines .52 through 54, it says that the association 

shall provide a written notice by first class mail . 
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Just again, to further clarify that, would that 

be the regular mail and therefore it's not needed to 

be certified and does that also exclude any other 

forms of written notification such as by electronic 

notification or e-mail? 

Through you, Mr. Speaker. 

DEPUTY SPEAKER BERGER: 

Representative Ritter. 

REP. RITTER (1st): 

Through you, Mr. Speaker, it has to be sent by 

first class mail to comply with the provisions here. 

However, I suppose if they had an e-mail address, they 

could do that as well, which I might encourage someone 

to do because we're trying to get that notice out. 

Through you, Mr. Speaker. 

DEPUTY SPEAKER BERGER: 

Representative Rebimbas. 

REP. REBIMBAS (70th): 

Thank you, Mr. Speaker. Just following up then 

on that e-mail notification, certainly something that 

we need to make sure, then, if it's allowed or not in 

that regard . 
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So was it the testimony that e-mail notification 

would be allowed under this Amendment? Through you, 

Mr. Speaker. 

DEPUTY SPEAKER BERGER: 

Representative Ritter. 

REP. RITTER (1st): 

Through you, Mr. Speaker, e-mail would not comply 

with the statutory scheme. I guess what I meant to 

say through you, Mr. Speaker, was that if you sent it 

by first class mail there's obviously nothing in 

statute prohibiting you from sending an e-mail of 

course, but that would not comply with the statute . 

Through you, Mr. Speaker. 

DEPUTY SPEAKER BERGER: 

Representative Rebimbas. 

REP. REBIMBAS (70th): 

Thank you, Mr. Speaker, and thank you for the 

clarification. I may have misunderstood your first 

response in that regard, but that is my understanding 

then. 

Certainly, you're always allowed to provide 

additional notification avenues, but the required one 

under this Amendment is by first class mail . 
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Also, enumerated in this Amendment are specific 

factors, things that need to be mentioned that 

notification to make sure that the notificat1on is 

proper and thorough. 

I want to, through you, Mr. Speaker, again, for 

further clarification, Lines 72 through 74, if the 

items that were, that were already described earlier 

about how the last mailing address or how one would 

determine what the mailing address that the 

notification is going to be sent for. 

As I read the Amendment before us it says the 

association may rely on the last recorded security 

interest of record. May certainly lS not mandatory 

such as shall. 

Through you, Mr. Speaker, just for clarification 

purposes, can we say that they may rely on that 

address if they do not have actual knowledge of any 

updated or other addresses, current addresses, then by 

default they may then go to the land records and use 

the last recorded address. 

But in fact, if they have actual knowledge or 

have reason to have access to information regarding an 

updated address, that that would be the address that 

would be needed to be used? Through you, Mr. Speaker. 
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Through you, Mr. Speaker, two things I'd say. 

One is that when you look at Lines 72 to 79, there's 

two types of ways so one is yes, they may rely on the 

last recorded security interest. 

And also, th~y could also if there was an action 

pending in Superior Court, they have to rely on that. 

In the instance where I suppose someone had 

actual knowledge of where this should be sent, such as 

an assignment of a mortgage, through you, Mr. Speaker, 

and they knew that there was a different address, or 

that the title search produced by the prior holder 

prior to the assignment, I suppose that they have 

still the right under this statute to rely on 

whatever's on the land record if there's no action 

pending in Superior Court. 

But again, I would think that common sense 

hopefully would prevail and they would at least reach 

out to the folks they know because I think at the end 

of the day the condo wants the association fees to be 

paid . 
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But even if we look at Lines 72 through 79, they 

really only implicate the idea that whether or not 

they can recoup attorneys fees, so in that narrow 

example we could have an issue but it wouldn't derail 

the entire process. 

Through you, Mr. Speaker. 

DEPUTY SPEAKER BERGER: 

Representative Rebimbas. 

REP. REBIMBAS (70th): 

Thank you, Mr. Speaker. And just some quick 

clarification question from the last question and it's 

actually Representative Ritter just touched upon it . 

So in fact, if the notification was not proper 

enumerating all of the factors and requirements under 

this Amendment, how would that, if at all, change the 

priority of the lien? Through you, Mr. Speaker. 

DEPUTY SPEAKER BERGER: 

Representative Ritter. 

REP. RITTER (1st): 

Through you, Mr. Speaker, it would have no impact 

on the priority lien. It would simply mean that the 

attorney representing the condo fees for failure to 

provide with the new notice requirements pursuant to 

state statutes, could not recoup the attorneys' fees. 
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But again, for legislative intent, I really 

appreciate the question from the Ranking Member. It 

in no way affects the priority lien, nor does it 

affect the perpetual'evergreen lien that would exist 

for foreclosure actions. 

Through you, Mr. Speaker. 

DEPUTY SPEAKER BERGER: 

Representative Rebimbas. 

REP. REBIMBAS (70th): 

Thank you, Mr. Speaker, and once again, I'd like 

to thank the Representative for all of his responses. 

Certainly, I do support this Amendment and it has 

some clarity as to the guidelines of what needs to be 

followed in order to make a proper notice and 

certainly the intent is to make sure that notice is 

done in the most, best way to accomplish that. 

And just for clarification purposes, so that 

would, as Representative Ritter had said, if it was 

improper notice, it does not change the priority of 

the lien, but certainly it would then challenge that 

the costs or attorney's fee would not be enumerated in 

the amount that then could be collected in that 

regard . 
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But I do rise in support of the Amendment and I 

think it's a good compromise. 

DEPUTY SPEAKER BERGER: 

Thank you, Representative. Will you remark 

further on House Amendment Schedule "A"? Will you 

remark further on House Amendment Schedule "A"? 

Representative Alberts of the 50th. 

REP. ALBERTS (50th): 

Thank you, Mr. Speaker, if I may, a question to 

the proponent. 

DEPUTY SPEAKER BERGER: 

Please proceed, Representative . 

REP. ALBERTS (50th): 

Thank you, Mr. Speaker. As I look at Lines 52 

through 71 that actually seem to have the mechanics of 

how the process will go forward in terms of the 

notification by the association to the holders of the 

security interest, I just want to make sure I 

understand what the roles of various parties might be. 

Would this typically be an attorney that is 

representing the condo association that would be doing 

these actions, or does the proponent envision that it 

might be a property manager or association? 

Through you, Mr. Speaker. 
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Through you, Mr. Speaker, I think the way it 

would work is, in the prior Section, which talks about 

the demand for payment, that might be the manager of 

the property. 

~hen you start getting to Line 52 and the 

foreclosure process, I think we envision that an 

attorney representing the condo association should be 

bringing it out. 

Through you, Mr. Speaker . 

DEPUTY SPEAKER BERGER: 

Representative Alberts. 

REP. ALBERTS (50th): 

Thank you, Mr. Speaker. That was my 

understanding as well, so I appreciate the 

confirmation, and I do appreciate the proponent for 

bringing out this bill and the Ranking Member's 

remarks. 

I think this is a very good Amendment, which will 

become the bill and I urge my colleagues to support 

it . 

DEPUTY SPEAKER BERGER: 
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Thank you, Representative. Representative Smith 

of the 108th on House Amendment "A". 

REP. SMITH (108th): 

Thank you, Mr. Speaker. I, too, stand in support 

of this bill. It's a good bill. We've seen some of 

the consequences of our Supreme Court in ruling on 

this type of issue, especially with the inability to 

collect the association fees in subsequent actions. 

So I think it's a good Amendment. I just had one 

question for clarification purposes on the notice 

provisions in Lines 52 to 71, if I may, through you. 

DEPUTY SPEAKER BERGER: 

Please proceed, Representative Smith. 

REP. SMITH (108th): 

Thank you. I notice the language refers to 

holders of all security interests and the dialogue has 

mostly focused on lenders or banks. But just reading 

the language of the bill, holders of all security 

interests in my mind would include judgment liens, 

mechanics liens, any other type of lien that may be 

found on the land records. I just want to verify that 

my understanding of the bill was accurate. 

Through you, Mr. Speaker . 

DEPUTY SPEAKER BERGER: 
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Yes, through you, that certainly is a term of art 

in state statute. 

DEPUTY SPEAKER BERGER: 

Representative Smith. 

REP. SMITH (108th): 

Thank you. 

DEPUTY SPEAKER BERGER: 

Representative O'Dea of the 125th, on House 

Amendment Schedule "A". 

REP. O'DEA (125th): 

Thank you, Mr. Speaker, if I may, through you to 

the proponent? 

DEPUTY SPEAKER BERGER: 

Please proceed. 

REP. O'DEA (125th): 

On Line Number 25, as I recall the original, the 

bill had 12 months as the time period look back and 

this appears to have 9. I was just wondering why it 

went down from 12 to 9? Through you, Mr. Speaker. 

DEPUTY SPEAKER BERGER: 

Representative Ritter . 

REP. RITTER (1st): 
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Through you, Mr. Speaker, yeah, I appreciate the 

good gentleman's question. It actually went to 6, to 

9 to 12 back to 9. I think the issue in working out 

the bill and trying to get as many sides to agree on 

this as possible was that, if you went with 12 months 

it sort of means the bank would pay 100 percent of 

those costs. 

And I think the feeling in the compromise was 

instead of going from 6 to 12, we'd go to 9 and 

that's, you know part of the legislation in that 

process of the back and forth. Through you, Mr. 

Speaker. If I understood the question, absolutely . 

DEPUTY SPEAKER BERGER: 

Representative O'Dea. 

REP. O'DEA (125th): 

Thank you very much, Mr. Speaker, and I will 

support the Amendment. Thank you. 

DEPUTY SPEAKER BERGER: 

Thank you, Representative. Will you remark 

further on House Amendment Schedule "A"? Will you 

remark further on House Amendment Schedule "A"? 

If not, I will try your minds. All those in 

favor of House Amendment Schedule "A" signify by 

saying Aye. 
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All those opposed? The Ayes have it. The 

Amendment is adopted. 

Will you remark further on the bill as amended? 

Will you remark further on the bill as amended? 

If not, will staff and guests please come to the 

Well of the House. The machine will be opened. 

THE CLERK: 

The House of Representatives is voting by Roll 

Call. Members to the Chamber, please . 

The House of Representatives is voting by Roll 

Call. Members to the Chamber, please. 

DEPUTY SPEAKER BERGER: 

Before we lock the machine and call all Members, 

it should be noted that the board is reflective of the 

House Amendment Schedule "A". We passed House 

Amendment Schedule "A" on a voice vote. It was 

adopted but the board is reflective of a vote on the 

Amendment. The board will be corrected and your vote 

on the board is on the bill as amended . 
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Have all the Members voted? Have all the Members 

voted? Will the Members please check the board to 

determine if your vote is properly cast. 

If all the Members have voted the machine will be 

locked and the Clerk will take the tally. Will the 

Clerk please announce the tally. 

THE CLERK: 

Mr. Speaker, Substitute House Bill Number 6662, 

as amended by House "A". 

Total Number Voting 132 

Necessary for Passage 67 

Those voting Yea 132 

Those voting Hay 0 

Those absent and not voting 18 

DEPUTY SPEAKER BERGER: 

The bill passes as amended. 

Representative Hennessey, for what purpose do you 

. . ? rlse, Slr. 

REP. HENNESSEY (127th): 

For an announcement and introduction. 

DEPUTY SPEAKER BERGER: 

Please proceed, Representative. 

REP. HENNESSEY (127th): 
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Aye. 

THE CHAIR: 

Opposed. 

Senate B has been adopted. 

-
This time, Senator Leone. 

SENATOR LEONE: 

146 004142 
May 31, 2013 

If there are no objections, I would put to move this 
on the Consent Calendar. 

THE CHAIR: 

Are there -- seeing no objections, so ordered. 

Senator Looney . 

SENATOR LOONEY: 

Thank you, Madam President. 

Madam President, before calling for a vote on the 
first Consent Calendar, I have some additional items 
to add to that Consent Calendar. Appreciate the 
cooperation, the bipartlsan cooperation of the 
membership in preparing this Consent Calendar. First 
item to add, Madam President, is on Calendar page 6, 
Calendar 349, House Bill Number 5513. 

Next item, Madam President, Calendar page 9, Calendar 
450, 450, Senate Bill Number 921. Next one, Madam 
President, is on Calendar page 16, Calendar 559, House_ 
Bill Number 6508. Next, Madam President, is on 
Calendar page 23, Calendar 614, House Bill Number 6587 
and also on Calendar page 23, Calendar 616, substitute 
for House Bill Number 6678. \ 

Moving, Madam President, to Calendar page 25, Calendar 
629, substitute for House Bill Number 6662. And, 
Madam President, Calendar page 28, Calendar 650, 
_substitute for House Bill Number 6659. And on 
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Calendar page 29, Calendar 653, substitute for House 
)3ill Number 6699. And, finally, Madam President, on 
Calendar page 31, Calendar 664, substitute for House 
Bill Number 6689. 

I would like to add those items to our Consent 
Calendar and, and now call for a, I would ask the 
Clerk to list all of the items on the Consent Calendar 
and then proceed to a vote on that first Consent 
Calendar. 

Thank you, Madam President. 

THE CHAIR: 

Thank you. 

Mr. Clerk. 

THE CLERK: 

Today's first Consent Calendar, on page 5, 
Calendar 341, House Bill 6364; Calendar 343, House 
Bill 5425; Calendar 346, House Bill 6322; 
Calendar 347, ,House Bill 6547; and on page 6, 
Calendar 349,-.House Bill 5513; page 9, Calendar 450, 

.?enate Bill 921; on page 13, Calendar 506, House Bill 
6491; Calendar'515, House Bill 6235. 

On page 14, Calendar 524, House Bill 6380; on page 16, 
~alendar 559, House Bill 6508; page 17, Calendar 563, 
House Bill 5617; Calendar 569, House Bill 6485; and on 
page 19, Calendar 588, House Bill 6549; on page 23, 
Calendar 614, House Bill 6587; Calendar 616, House 
Bill 6678; page 25, Calendar 629, House Bill 6662; on 
page 26, Calendar 633, House Bill 6576; and on 
page 27, Calendar 640, House Bill 6550; on page 28, 
Calendar 650, House Bill 6659. 

And on Page 29, Calendar 653, House Bill 6699; 
Calendar 655, House Bill 6339; page 31, Calendar 664, 
House Bill 6689; Calendar 665, .House Bill 6355; 
page 34, Calendar 201, Senate Bill 911; and on 
page 40, Calendar 514, House Bill 5725. 

THE CHAIR: 
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Mr. Clerk, Wlll you call for a roll call vote on the 
first Consent Calendar. And the machine will be open. 

THE CLERK: 

Immediate roll call has been ordered in the Senate. 
Senators please return to the Chamber. Immediate roll 
call in the Senate on the first Consent Calendar of 
the day. 

THE CHAIR: 

Yeah, thank you. Good. There we go. 

If all members have voted, all members have voted, the 
machine will be closed. 

,-I 
Mr. Clerk: will you please call the tally. 

THE CLERK: 

On the first Consent Calendar, 

Total Number Voting 34 

Necessary for Adoption 18 

Those voting Yea 34 

Those voting Nay 0 

Those absent and not voting 2 

THE CHAIR: 

Consent Calendar passes. 

Senator Looney. 

SENATOR LOONEY: 

Madam President. 

THE CHAIR: 

Senator Looney. 
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That does exhaust the names of individuals who 
signed on the public officials list, so we'll 
now turn to the general public list, and the 
first person to sign up on that list is -- it 
looks like Kark Kuegler. 

KARK KUEGLER: Good morning, Senator Coleman, 
Representative Fox, Senator Doyle, 
Representative Ritter, Senator Kissel, 
Representative Rebimbas, and members of the 
Judiciary Committee. Thank you for the 
opportunity to submit testimony on behalf of 
Imagineers, LLC. 

My name is Karl Kuegler. I'm the director of 
property management for Imagineers, LLC. We 
are a common interest community management 
company based out of Hartford and Seymour. We 
serve 178 communities from offices in Seymour 
and Hartford that comprise just about 17,000 
condominium and other types of common interest 
homes. We're registered with the Department of 
Consumer Protection. We actually hold 
registration number 0001. We've been serving 
communities for over 32 years. I have been in 
the industry for 23 years and have -- hold the 
-- I am a certified manager of common interest 
communities, and serve on CAI's legislative 
action committee as well as chair of the 
organization's annual state educational 
conference that was just held earlier this 
month. 

I'd like to submit testimony on two bills: 
Bill 6662 and Bill 6513. I have written 
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testimony that has been submitted on both 
bills. That has been provided. Thank you. 

The first bill that I would like to speak on is 
Bill 6513, AN ACT CONCERNING THE BUDGET AND 
SPECIAL ASSESSMENT APPROVAL PROCESS FOR COMMON 
INTEREST COMMUNITIES. I think it's important 
to note that in 2009, the legislature approved 
major revisions to the Common Interest 
Ownership Act which for communities created 
prior to 1984, made its -- made the budget 
approval process similar to communities that 
were created after '84 which is the way the law 
is right now, which is that a majority of all 
unit owners have to vote against the budget for 
the budget not to be approved. 

Prior to 1984 the process was the board would 
approve a budget, and their only obligation was 
to present it to the unit owners. Very similar 
to the board's fiduciary responsibility is 
similar to the State Legislature where you, as 
a legislative body, approve a budget for the 
State, and then for the pre-'84 communities, it 
was similar where you just had the obligation 
to present it. 

The post-'84 communities created a safety 
measure which gave homeowners the opportunity, 
if they disagreed with the budget that was 
approved by their elected officials, that they 
had the opportunity to change that. Prior to 
1984, the only means, which is still in place 
today, is that they could vote to remove their 
directors and put in different elected 
officials, and look for a change in the budget . 
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We think that the law that was enacted, you 
know, for those communities post-'84 and with 
the revisions from the 2009 revisions that it 
puts in place what's worked well for greater 
than 25 years. The board -- the board members 
take very seriously their fiduciary 
responsibilities. As a practicing manager for 
over 23 years, I can assure you that boards 
take very seriously the increases in common 
fees to -- to a fault in many cases. And I 
think that's evident by the number of special 
assessments and other large increases in loans 
the associations are getting right now because 
they find themselves in a predicament that the 
capital components of their structures have 
failed to the extent that they need to fund 
those, and they don't have an opportunity to 
wait . 

So we're opposed to this particular bill. We 
would like to see it remain as it is and work 
to have boards, you know, communicate to 
transparency that's out there. It's helpful, 
and all this is a relatively recent change to 
the Common Interest Ownership Act, only going 
into effect in July of 2010. 

The second bill that I'd like to speak on is 
Bill 6662, AN ACT CONCERNING THE RECOUPMENT OF 
MONEYS OWED TO UNIT OWNERS' ASSOCIATION DUE TO 
NONPAYMENT OF ASSESSMENTS. 

Currently the priority lien for common interest 
communities is six months. We agree with the 
increase of that to twelve months. We 
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understand that that does not affect any of the 
ability for associations to get loans, and 
think that that would be a big benefit to 
associations. Associations are limited all 
ready by changes in the Common Interest 
Ownership Act that took effect in 2010 where 
they can't institute a foreclosure effort until 
somebody owes -- a unit owner owes at least two 
months. So if it's a six-month priority lien, 
and you can't start until two months, and the 
way the court process works, there's a lot of 
exposure to associations. 

Recently there's been some court cases where 
banks have found a way, and the court has 
agreed to allow the bank to extend their 
process and not complete the foreclosure. So 
in essence, what's happened is some banks have 
delayed 18 months, two years or longer, and the 
association is only getting six months' worth 
of common fees and a reasonable court cost and 
attorney fees. In the meantime, the unit 
owners continue to fund the upkeep for the 
exterior of that unit, the insurance for that 
unit, and in some cases the heat and water for 
that unit. Where does that money come from? 
It comes from all the unit owners that are 
paying on a regular basis. It doesn't come 
from any other government agency. It doesn't 
come from any corporation. It's the unit 
owners that are there that are paying their 
common fees on a regular basis that are stuck 
doing this. 

What we'd like to see is some additional 
language to this bill that would create an 
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evergreen-type effect to this priority lien to 
protect the homeowners that are paying on a 
regular basis so that they're not subsidizing 
assets being held by large banks as a maneuver 
to decide when they're going to finalize the 
foreclosure, or as a delay tactic so that the 
market maybe is going to recover, or maybe they 
just don't have a clue what they have in terms 
of an inventory. But it is something that 
needs to be effect -- a change that needs to be 
put into effect, because these condominium 
homeowners can't afford to be covering these 
expenses for these large banks. 

Thank you. 

SENATOR COLEMAN: Thank you. Are there questions? 

Representative O'Neill . 

REP. O'NEILL: Thank you. I'd like to ask you a 
couple of questions about Bill 6513. 

KARK KUEGLER: Yes. 

REP. O'NEILL: I understand that you're saying that 
the homeowners -- the unit owners have, or 
should have, access to information and that the 
board's directors you say always take into 
account the concerns about rising homeowner 
fees. But, what this is about is the idea that 
if people, at the end of the day, feel that 
those fees are going up too much, or that 
transparency has not, in fact, been going on, 
that they haven't gotten all the information 
that they needed, or there is a fundamental 
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~ SENATOR COLEMAN: Thank you for your testimony. 

• 

• 

KARK KOEGLER: Thank you. Thank you for the 
opportunity. 

SENATOR COLEMAN: Marianne Derwin. 

MARIANNE DERWIN: Good morning, Co-Chairmen Senator 
Coleman, Representative Fox, Vice-Chair Senator 
Doyle, Representative Ritter, ranking members 
of the Judiciary, and members of the Judiciary. 

I'm Marianne Derwin, Heritage Village, 
Southbury, Connecticut, and I am here to speak 
in favor of House Bill 6513. I respectfully 
request that you pass Raised Bill 6513 to the 
General Assembly. This bill will provide a 
democratic process for unit owners in common 
interest communities who vote on the budget . 

In 2011-2012 budget vote in Heritage Village, 
1786 votes were cast out of a potential 2580. 
Approximately 1200 votes were cast to reject 
the budget, and 594 votes not to reject. The 
budget was not rejected. The budget was not 
rejected because 794 unreturned ballots were 
counted as votes not to reject the budget. As 
is evident from these figures, one can conclude 
that virtually it is virtually impossible ever 
to reject a budget. This is the result of the 
formula for counting votes required in the 
current statute. 

The proposed Bill 6513 adjusts the formula used 
to count the votes. This bill will count the 
majority of votes cast provided not less than 
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33 and 1/3rd percent of all unit owners 
entitled to vote on the proposed budget vote to 
reject the proposed budget. 

This change will result, I believe, in a 
statute that is reasonable, fair, and balanced. 

I would also like to speak in favor of Bill 
6662 with the suggested amendments that refer 
to the proprietary liens. 

Thank you so much for your consideration. Good 
morning. 

SENATOR COLEMAN: Thank you. Are there questions for 
Ms. Derwin? 

Representative O'Neill. 

REP. O'NEILL: Mr. Chairman, not so much a question, 
but just thank you for taking the time to come 
up here and testify on this. I think you 
testified last year as well. 

MARIANNE DERWIN: I did. 

REP. O'NEILL: And I know that this is an important 
issue to the folks who live in Heritage Village 
in particular, but I think in a lot of 
condominiums. But thank you very much for 
taking the time and coming up and testifying. 
Thank you. 

MARIANNE DERWIN: Thank you, members of the Joint 
Judiciary. Good morning . 
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SENATOR COLEMAN: Okay. Thank you. Do you know, of 
the 1786, how many votes were in support of the 
budget and how many were 

MARIANNE DERWIN: In support? Yes, sir. We had 594 
-- 594 not to reject the budget. We have to do 
a reject/not reject is the language, and we had 
approximately 1200 votes to reject. However, 
what you have to realize is that those votes 
are weighted votes, and the -- rather than 
write the number 1199.546, we use the 
approximation because we have two separate 
votes, one of them for the Master's Association 
is a weighted vote. The one for the Foundation 
is a 1:1 vote, one vote, one. 

SENATOR COLEMAN: Okay. And also, regarding House 
Bill 6662, did you say you were supporting that 
bill? 

MARIANNE DERWIN: I -- I am in support of that. I 
think it.'s very important that we protect our 
communities from exposure to really very 
dangerous risks. 

SENATOR COLEMAN: Okay. Thank you for your 
testimony. 

MARIANNE DERWIN: Thank you, Senator Coleman. Good 
morning. 

SENATOR COLEMAN: Elizabeth Silver. 

ELIZABETH SILVER: My name is Elizabeth Silver and 
I'm a homeowner at Heritage Village at number 
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REP. O'NEILL: Okay. 

ELIZABETH SILVER: But it's now, I understand, it's 
3 percent. 

REP. O'NEILL: Okay. 
oh, and again, 
from Southbury 
on this bill. 

All right. Thank you, 
thank you for coming up 
and from the Village to 
Thank you. 

Miss -
from -
testify 

SENATOR COLEMAN: Are there other questions for Ms. 
Silver? I think you're good. Thank you, Ms. 
Silver. 

Scott Sandler. 

SCOTT SANDLER: Chairman Coleman, Chairman Fox, 
other esteemed members of the Committee, thank 
you very much for giving me your time and 
attention . 

I am Scott Sandler. I'm an attorney with the 
law firm of Perlstein, Sandler, and McCracken. 
We represent approximately 450 associations 
throughout the State of Connecticut. I am far 
too familiar with the Common Interest Ownership 
Act and the operations of associations, and I'm 
happy to answer any questions you may have 
concerning how those associations operate under 
the statute. 

I've submitted written testimony on several 
pending bills before you, but I will focus my 
comments this morning on Raised Bill 6662 
concerning the priority lien of associations . 

SB 114-S' S9> \\ D I 
H-i?J ~513 liP>~~"~ 
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Since 1984, Connecticut associations have 
statutory liens on the units for any unpaid 
common charges, and those liens enjoy a 
priority over a first or second mortgage in 
amount of up to six months• worth of common 
charges. And that has done wonders for 
protecting associations in their collection of 
delinquent expenses. If the mortgage company 
is foreclosing on a unit owner for failure to 
pay, and the owner also owes an outstanding 
balance to the association, upon completion of 
that foreclosure, the association is guaranteed 
to collect up to six months• worth of the 
outstanding balance due. Anything owed beyond 
that would be written off. But it ensures 
it provides at least some security to 
associations that they•ll recover at least a 
portion of the outstanding balance. 

What we•re seeing today, unfortunately, is that 
it is taking far longer to complete a mortgage 
foreclosure. In fact, I•ve seen mortgage 
foreclosures drag on for two to three years, 
and there are any number of reasons why this is 
happening. But I•ve also seen, in my 
experience, where we•ve had to bring several 
separate foreclosures on behalf of an 
association to collect unpaid common charges 
during the life of a single mortgage 
foreclosure. In one case I have brought four 
separate actions against the same homeowner, 
while there was one single mortgage foreclosure 
pending. 

And unfortunately some of the major lenders and 
servicers took an unusual reading of the Common 
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Interest Ownership Act, and have argued 
successfully that if they paid the 
association's lien in full on behalf of the 
homeowner without any change in title to the 
unit, they have forever satisfied the priority 
portion of the association's lien. 

Now the association's lien was not meant to 
ever be considered fully satisfied. As stated 
in one Law Review article that discussed the 
dynamics of the lien and debt which I have 
provided as part of my testimony, the 
association's lien is a perpetually-renewing 
lien. That includes the priority portion. Our 
statute gives us a method of calculating the 
amounts of the lien that's entitled to 
priority, but it's not specific by -- just 
saying it's just these months here that have 
priority . 

Unfortunately, some of the larger lenders and 
servicers are taking the position that no, no, 
it's just these months, and if we pay that, 
that's gone. So for as long as we're out here 
with our mortgage foreclosure pending, any new 
assessments come completely behind our mortgage 
which essentially eviscerates the protections 
of the priority lien. It goes away. 
Associations are now stuck in a position where 
foreclosure is a practical impossibility, 
because no bidder at a foreclosure sale will 
want to take title to a unit that's worth less 
than the mortgage that is still attached to it. 

So associations would be stuck in the position 
of having to wait years before we have a paying 
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unit owner, and all -- all that time, all the 
common charges that accrue will disappear and 
have to be absorbed by the other members of the 
community. And of course that only causes the 
common charges to go up further, and it has 
this domino effect. More and more homeowners 
will find it financially untenable to remain in 
these communities. We'll see more 
bankruptcies, more foreclosures, and that's not 
what the statute ever intended. 

Unfortunately, the way our statute is worded, 
it is subject to some interpretation. It was 
drafted at a time where nobody ever believed 
the mortgage company wouldn't be able to 
complete a foreclosure in a matter of months. 

So I am in favor of Raised Bill 6662 which 

extends the priority lien to 12 months because 
that enhances the security offered to 
associations. Because of that -- that six
month limitation, associations can't wait 
around for the mortgage company to complete its 
action. They have to foreclose quickly, 
because the longer they wait, the more common 
charges they're likely to write off. 

So I am in favor of expanding the priority lien 
from an amount of six months of common charges 
to twelve. 

I've also provided language that I'd like to 
see incorporated into the bill that would 
clarify that the association's lien, including 
the priority portion, is evergreen. It's a 
perpetually-renewing lien, so that in year one, 



• 

• 

002496 
44 
rc/gbr JUDICIARY COMMITTEE 

March 25, 2013 
10:00 A.M . 

if the -- if the common charges are paid off, 
the association's priority is not effective in 
year three. That would be absurd. That would 
absolutely defeat the specific intention of 
this statute. 

And I'd be happy to answer any questions you 
have either on this bill, or any of the others 
that you have pending before you. Thank you. 

SENATOR COLEMAN: I had asked Mr. Kuegler, and he, I 
think, referred my question to you, and~-my 

question was whether or not you are aware that 
foreclosure actions initiated by condominium 
associations are subject to the foreclosure 
mediation program. 

SCOTT SANDLER: They are not, Mr. Chairman. 

SENATOR COLEMAN: They're not . 

SCOTT SANDLER: And that is a good thing, because 
with this limited priority, the longer it takes 
an association to complete its foreclosure, the 
more in common charges -- I'm sorry, the less 
in common charges we are likely to collect. 
All we're guaranteed is up to six months. When 
you add on the time it takes to work through 
the mediation program, you're easily adding 
another three months onto the process. And 
unlike the case in many mortgage foreclosures, 
the delinquent homeowner who's not paying his 
assessments may not have the same defenses 
available to him that he or she may have when 
it comes to the lender. The transactions 
between borrowers and lenders are vastly 
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different than they are between home owners and 
their associations. 

SENATOR COLEMAN: Okay. Are there others with 
questions? 

Representative O'Dea. 

REP. O'DEA: Good morning. Thank you very much for 
your testimony. I've seen firsthand, in 
representing certain individuals, foreclosures 
can take a long, long time, so I very much 
appreciate your testimony. And I'm looking for 
the lang~age -- I don't see any proposed 
language that you have in your Section C about 
6662 should be revised to clarify that the 
portion -- the priority portion of the 
association's liens are evergreen in nature. 
Do you have any? 

SCOTT SANDLER: It -- it should be the very last 
page of my testimony. Forgive me. A tactical 
mistake on my part. I included in my testimony 
a Law Review article that I thought you may 
find helpful, because it so accurately details 
the problem. But it's a lengthy article, and 
the very last page of my testimony provides the 
alternative. language that we are seeking to 
address the fact that the association's lien is 
in effect for each and every foreclosure action 
brought either by the association or the 
mortgage company. 

REP. O'DEA: I -- I do see that now. Thank you, and 
I do commend you that your -- your submitted 
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materials are the heaviest that we have in the 
packet. Thank you. 

SCOTT SANDLER: You would think I bill by the word, 
but the fact is, you know, these issues can be 
rather complex and confusing when we're talking 
about statutory interpretation. To try to boil 
that down into two or three pages of plain 
English, well most lawyers will tell you it's 
impossible. 

REP. O'DEA: My final question, if I may, Mr. Chair. 
Have you taken a position on either of the 
common interest language bills that have come 
up? 

SCOTT SANDLER: I have. I've submitted testimony on 
both Bill 1145, which concerns certain proposed 
revisions to both the Common Interest Ownership 
Act, and the Condominium Act, having to do with 
various association governance issues. So I 
I boiled that down in one set of testimony. 
And then in another, I've also submitted 
testimony on Raised Bill 1101, having to deal 
with the installation of security cameras on 
the exteriors of units. 

Our concern with that particular bill, while, 
you know, I believe protection of public safety 
is of course paramount, the bill itself doesn't 
take into account the fact that in most 
communities in Connecticut, the exteriors of 
the buildings are not individually owned. 
They're owned by everybody in common, and it's 
the association who has to maintain these 
exteriors. And so the bill doesn't take into 
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REP. O'DEA: Thank you very much, sir, and thank 
you, Mr. Chairman. 

SENATOR COLEMAN: Thank you, Representative. 

Representative Buck-Taylor. 

REP. BUCK-TAYLOR: Thank you, Mr. Chair. Attorney 
Sandler, in your paperwork you state that two 
Connecticut Superior Courts have agreed with 
the lenders that they have permanently 
satisfied the priority lien. Do you know upon 
what grounds they based that decision? 

SCOTT SANDLER: The statute itself says that the 
association has a priority of an amount equal 
to six months• worth of charges and assessments 
that accrued during the six months immediately 
prior to an action to enforce either the 
association's lien or the mortgage. And as can 
be discussed by Attorney Kristie Leff, who will 
be testifying later on (she was actually 
involved in one of these cases), the court, in 
a more recent decision looked at -- at the 
history of both the mortgage foreclosure and 
the pending association foreclosure, and took 
the position that because the mortgage 
foreclosure had been pending continuously 
throughout both of association foreclosures, 
that by paying off the association in the first 
action, it paid the six months that accrued 
prior to its own -- the mortgage company's own 
foreclosure, thus those six months are 
satisfied and the lien is gone. 
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And it doesn't take into account that the 
statute doesn't say you're paying these six 
months. What the statute says is it's 
providing a method of calculation, the amount 
of the outstanding charges owed today, and the 
portion of that which is entitled to priority. 
We have a formula. We total up the six months 
of common charges that accrued during that 
those six months prior to the beginning of the 
action. That total gives you the current 
balance that enjoys priority today. 

You're not paying just those six months for the 
priority. You're not satisfying just those six 
months. What you're doing is applying a 
formula. And unfortunately the court didn't 
see it that way. They read the statute to say 
you take the six months that accrued before the 
action. That's your priority. If the bank 
pays that, and its action is continuing, the 
priority is satisfied. It's done. 

REP. BUCK-TAYLOR: Are either of those cases being 
appealed? 

SCOTT SANDLER: The more recent one is. The older 
case was a very obscure case from the early 90s 
that has never been cited before, not in 
Connecticut nor any other jurisdiction. I 
would say that most attorneys haven't even 
discovered it until just recently when the 
second case carne about. 

REP. BUCK-TAYLOR: Thank you. Thank you, Mr. Chair. 

SCOTT SANDLER: Thank you. 
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should be unwaivable, unrefundable. Each party 
needs to have a little skin in this game in 
order for it to work properly. 

REP. ALBIS: Great. Thank you, Scott. Thank you 
very much for your answers. 

SCOTT SANDLER: Thank you. 

REP. ALBIS: Thank you, Mr. Chairman. 

SENATOR COLEMAN: Representative Hewett, were you 
seeking recognition just now? Were you trying 
to get the floor? Okay. 

Representative Ritter. 

REP. RITTER: Thank you, Senator, and Attorney 
Sandler, thanks for being here today and thanks 
for taking the time to meet with us. As you've 
mentioned, it's a complicated statute, so we do 
appreciate your testimony. We probably won't 
read the Law Review article too much, but we'll 
try to scan it. I didn't do it in law school, 
so I don't want to do it now. 

In all seriousness, one thing I would like to 
ask, and I know, I'm not sure if anyone will be 
testifying on behalf of the lenders here, but 
we have encouraged people to work together to 
come to a resolution of this bill, and I would 
like your comments on that. 

This is a very important bill to the 1st 
District; 31 Woodland House, Bill Cibes, is on 
the condo board. The former secretary of OPM 
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has emailed me about it a lot. 15 Woodland 
Street is another one that comes to mind. So 
it's being paid very close attention to. And 
it happens to also be Senator Coleman's 
district as well, so can you tell about how 
those discussions are going and whether we 
believe we'll have a resolution to this that we 
can work with. Thank you. 

SCOTT SANDLER: Yes. Thank you. We have met with 
representatives at the Bankers• Association. 
They are confident that we can reach an 
agreement on final language. I'm awaiting a 
draft of their proposal, but they have mine. 
We've had a discussion -- we've had several 
discussions now. I look forward to seeing what 
they have to offer. They assure me that we can 
reach an agreement. I am hopeful that that is 
the case . 

REP. RITTER: That's wonderful news. Thank you, Mr. 
Chair. 

SENATOR COLEMAN: Are there other questions? 

Representative Smith. 

REPRESENTATIVE SMITH: Thank you, Mr. Chairman. Good 
morning, sir. You know, when you first started 
testifying, you -- I thought you talked about 
doing four separate actions at the -- for about 
-- with the same file and maybe I -- I -- I 
thought that maybe I heard that wrong, but 
maybe you could just talk about that a little 
bit more, and why you thought you had to bring 
four separate actions collecting one fee . 
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SCOTT SANDLER: Yes. I'd be happy to. It wasn't 
collecting one fee. What happened was a unit -
- the homeowner, the unit owner, was paying 
neither his mortgage nor the common charges 
owed to the association. The mortgage company 
had initiated its own foreclosure, and when 
that happens we in my firm, we usually stand 
back and wait to see if they make progress so 
we're not bringing a separate action that -
where our issues are going to be resolved with 
their issues, what -- what would be the point? 
But when the mortgage foreclosure starts taking 
on that -- that look of being stagnant, where 
it's not going anywhere, where there hasn't 
been a pleading filed in two or three months, 
and it doesn't seem like this matter is still 
in mediation, at that point we feel a need to 
kick it up. So we started a separate action on 
behalf of the association . 

The foreclosing lender wrote a check to the 
association on behalf of the homeowner for 
payment in full. So we withdrew the action. 
We were done. But that didn't mean the 
homeowner was going to start making payments 
and, in fact, he didn't, and so several months 
later we're back with a large outstanding 
balance, a mortgage foreclosure that still has 
made no progress, and a six-month limited 
priority lien, so we can't sit around and wait 
for this mortgage foreclosure to finish. So we 
started a separate action again. And again the 
lender paid, and again we withdrew our action. 
And we went through this process about four 
times . 
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And this particularly lender didn't raise this 
argument about the priority lien being 
completely satisfied, but if they had, and if 
we were in front of the same judge who decided 
the most recent case, we wouldn't have 
collected this. And this went on for a good 
three years. And that would be three years 
where the association would have collected 
nothing but the first set of assessments where 
we got paid off that very first time. Anything 
that accrued beyond that, under this case, 
would be gone forever. 

REP. RITTER: Okay. Thank you for clarifying that. 
I mean from my perspective it just seems like 
this -- the committee actually needs to address 
this. It seems like a total waste of judicial 
economy to have four separate actions brought 
to collect a six-month priority lien over and 
over and over again. Because it could have 
been much more than four. You could have 
continued on under this scenario until, you 
know, the foreclosure was absolutely resolved. 

And in terms of the, you know, the recent 
Superior Court cases that came down that said 
your priority is six months, once it's paid, 
you're done, are they saying also that any 
other debt that you may have had behind that 
before five months or whatever, that's also 
satisfied? 

SCOTT SANDLER: Actually that's how the law now 
works. If let's take a mortgage foreclosure 
where the association is owed maybe eight or 
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nine months• worth of common charges at the 
time the unit is sold at the foreclosure sale, 
on the transfer of title the association gets 
six months, and everything else is wiped out. 
Which is why I'm speaking in favor of expanding 
the priority lien from six months to twelve. 

It also means we don't have to proceed with 
successive actions quite so quickly. We've got 
more time, more of a cushion to be able to wait 
and allow that mortgage foreclosure to play 
out. 

REP. RITTER: Well let's take a different scenario. 
Let's assume the foreclosure did not go 
through. You were paid your six months 
priorities as you described earlier by the 
foreclosing lender, then their action was 
revolved, or resolved, but your -- you as the 
association are still owed five months say, but 
their foreclosure action's withdrawn because 
they've been satisfied. You're now owed five 
months. Does your lien go away because you 
were paid? Does your priority go away because 
you were paid the one-time six-month priority 
under the new cases? 

SCOTT SANDLER: Under the new cases, yes, that's how 
it would work. We -- in fact, yeah, if we got 
paid the six months early on, and the mortgage 
foreclosure drags out several months, or a year 
or two, and finally is resolved through a sale, 
anything that accrued in that time period from 
when we got paid off to the foreclosure sale is 
just uncollectible . 
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REP. RITTER: And I wasn't around when we created 
six months as the priority. I wasn't part -
and I know-- or it•s being proposed now to 
make it 12 months. Do we want to make it 12 
months? Is that the right number? Is there 
should there be another number involved, or are 
you just satisfied with 12 and wish it were 
more? 

SCOTT SANDLER: I'd have to say I'd be satisfied 
with 12, but wish it were more. In fact, in my 
utopian world which exists only in here, the 
association claim would enjoy complete priority 
over a mortgage because we•re the ones 
maintaining the security for the benefit of the 
lender. The association is maintaining the 
building, is insuring the building and the 
unit. We are providing a service to the lender 
in that respect. If the -- if the property is 
just sitting there vacant while the mortgage 
foreclosure is pending, the lender really has 
no obligation to pay much of anything other 
than taxes because it's the association's 
obligation to insure the unit. So if there's a 
fire, we pay to rebuild. 

And in other the lenders and I will disagree 
on this, but in a community association, the 
homeowners have no say over who moves into the 
community. They have no ability to check their 
qualifications or financial ability to 
contribute to the common fund. The lender has 
the ability to vet borrowers. They can decide 
whether or not to enter into the loan 
transaction. They can adjust the interest to 
the debt ratio. They can purchase mortgage 
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insurance in the event of a loss. Homeowners 
in an association don't have tools like that to 
protect them, and it's not our business 
decision to get in bed with a homeowner. They 
move in. We're stuck with them; hi neighbor, 
can you pay? And frequently people move in and 
unfortunately, in today•s economy, I've seen a 
case where the poor homeowner can•t pay from 
day one. 

And so, yeah, in the perfect world, the 
association claim would enjoy complete priority 
because we have no controls. We don•t living 
in a perfect world. We live in a world where 
Fannie Mae and Freddie Mac don't like priority 
liens. Florida is one of the few states, and 
possibly the only state in the country with a 
priority lien of 12 months. 

Several years ago Connecticut tried extending 
the priority lien and there was some pushback 
from Fannie Mae and Freddie Mac. There was a 
lot of pushback, and unfortunately it died. 

Since in Florida it seems to be working without 
a problem, I am hopeful it can -- we can do the 
same thing here. But the lenders who don't -
who view this priority like an out-of-pocket 
expense. If they end up owning the unit, 
they've got to pay the six months• worth of 
common charges. So they're not as favorable 
toward extending it. And I have to deal with 
that reality. 

But yeah, in my perfect world, we'd have 
complete priority over the mortgage. It's the 
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only way to really provide homeowners with 
security. 

REP. RITTER: Okay. Thank you for your response and 
based on your prior comments, it sounds like 
you and the lenders are trying to resolve this 
whole issue anyway which would be great for us. 

Just one last question, Mr. Chairman, if I may? 
The proposed change that we have in the 
language of the raised bill right now seems to 
address these Lower Superior Court cases. 
Would you agree with that, or? 

SCOTT SANDLER: Unfortunately, no. I think it's 
definitely reaching out toward addressing the 
problem. The problem is, it talks about the 
association being able to collect what's due on 
the closing, on the conveyance of the unit. 
But if the foreclosure goes on for three or 
four years, during that time the association 
won't be collecting the charges from that 
homeowner, and all of the other owners will 
have to make up the difference. Now, might we 
get that back three or four years from now? 

REP. RITTER: Well let me just interrupt you for a 
second, if I may? 

SCOTT SANDLER: Please. Certainly. 

REP. RITTER: As I'm reading the language, the first 
sentence talks about the ability of the 
association to collect unpaid assessments that 
are not included in the lien amount, and then 
it goes on to talk about the right to collect 
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funds at a closing or a transfer of title, so I 
don't know, the way I read it anyway, there's 
two different sections. There were two 
different sentences, that one would allow, just 
grant a right for the association to recover 
whatever is due outside the six-month priority, 
and then also another right which is a little 
bit more ambiguous to me to collect some money 
that may happen at closing. So --

SCOTT SANDLER: But what I don't see (excuse me) -
what I don't see addressed in here is who's 
responsible for paying those assessments? Is 
it the buyer? Is it the lender who foreclosed? 
I don't see who's responsible for making this 
reimbursement. If it's the former owner, 
that's not going to help us at all because 
they're judgment proof. 

REP. RITTER: And I agree with you. I just wanted to 
say it's a little ambiguous. So I think it 
could be cleaned up a little bit, but it seems 
to me to address at least some of the issues 
you've raised. And I know I don't want to take 
up the Committee's time at length, but we could 
talk afterwards. But I do appreciate your 
testimony and you being here today. 

SCOTT SANDLER: I don't recall if -- if you were 
here earlier, but I did mention the very, very 
last page of my testimony includes language 
that would solve this problem, and it's very, 
very simple language. 

REP. RITTER: Thank you. Thank you, Mr. Chair . 
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~ SENATOR COLEMAN: Representative Gonzalez. 

~ 

~ 

REP. GONZALEZ: Thank you, Mr. Chair. And I will 
apologize if you -- if you discussed this 
before I came here. I was in another meeting, 
but I do have a question. In -- like a year 
ago I was -- I was trying to help a friend that 
she bought a condo, and -- and she was paying 
the condo fees. And then she was there like 
for five months and she was paying condo fees, 
but no service was, you know, they were not 
cleaning. They were not doing anything. And, 
you know, phone calls, letters, they never 
returned the phone calls, very, very 
irresponsible. 

So she decided -- she decided to stop paying 
the condo fees. And she was paying and she was 
hired -- she hired a person, and he was doing 
the cleaning every month, and she was paying 
that person. 

The condo association, they took her to court, 
and even though she got proof that she was 
paying every month, and she got proof that they 
were not providing the services, the judge, you 
know, at the end, she ended up paying again. 

SCOTT SANDLER: Uh-huh. 

REP. GONZALEZ: And my question: How is -- how you 
look at how we can resolve that problem when 
you find that some associations, they really 
don't care? They only collect the money and 
they don't provide the services. 
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SCOTT SANDLER: That is a problem that unit owners 
will need to address with their individual 
leadership. And if the leadership is not 
fulfilling the needs of the community, it only 
takes a majority of the votes cast at a meeting 
of the owners to remove the leadership. It's 
not a majority of the whole community like it 
is to reject the budget. You have a meeting. 
If 20 angry homeowners show up and -- call it a 
40-unit complex and only 20 people show up, and 
of the 20, 15 vote in favor of removal, that 
board is out. So removing the leadership is a 
rather simple process, and I've seen it done on 
many an occasion. 

But very recently in a Connecticut Supreme 
Court decision, the Court held that the 
necessity of the income stream -- the right to 
collect common charges in order to continue the 
operation of the community, even if its sub-par 
operation, is so important that the 
association's failure to provide services to a 
homeowner does not justify that homeowner from 
-- to stop making their payments. This is a 
Connecticut Supreme Court decision that came 
out just in the last year or two. And that 
income stream is absolutely vital to operating 
a community. Now homeowners, if they don't 
want to remove their board, or they don't have 
the support of their neighbors, have their own 
rights to sue the association for failure to 
provide services, and this goes a little bit to 
what Representative Albis and I were discussing 
on this pilot program for dispute resolution . 
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But the income stream is so vital that it's 
even been recognized at the Supreme Court level 
that we can't have it interrupted. Which is 
why I think eventually if -- if we don't 
resolve the problem legislatively on the 
evergreen priority lien, eventually a few years 
from now we'll have a Supreme Court decision 
that said that the Lower Court got it wrong. 
The problem is we've got unit owners -
homeowners here who can't afford to wait that 
long. 

So that's why I implore you to act swiftly -
to act swiftly on that. 

REP. GONZALEZ: Thank you for the answer. That 
doesn't sound like too fair for -- for the 
owners, you know, for the homeowners. Like 
like if I'm paying and I'm paying for six 
months, and I don't receive no services, so 
because, you know -- you know, that's in the 
State Statute that you can't hold the -- the 
condo fees, that means that I have to pay, even 
though if I keep calling and I send letters, 
and nothing is being -- so I think that is 
something that is an issue that we have to 
address here, because I don't think it's fair. 

SCOTT SANDLER: I see where you're coming from, 
Representative Gonzalez, and I realize telling 
people well if you don't like it, sue, is not a 
wonderful answer, which is why we're looking at 
other forms of dispute resolution. But the 
fact is, the income stream is so vital it 
absolutely has to be protected . 
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REP. GONZALEZ: A question. Let's say that the 
tenants -- that the owners, they decide to sue. 
That means that they have to come up with their 
own money to sue the association? 

SCOTT SANDLER: Yes, although the statute does 
provide for the recovery of attorney's fees and 
costs which is, you know, a bit of a derogation 
from our usual system of jurisprudence where 
each party pays it's own. So the -- the court, 
if they find a violation of the governing 
documents or the statute, can award the 
homeowner reimbursement for their attorney's 
fees and costs. And hopefully these matters 
get resolved long before we get to that point. 

You know, oftentimes a homeowner is complaining 
that the association isn't properly 
maintaining, and the association's response is 
well we wanted to increase the budget for this, 
but you wouldn't let us. It's -- it's a very 
difficult balance to reach, and I don't envy 
board members who struggle to do so. 

REP. GONZALEZ: Thank you. 

SCOTT SANDLER: Thank you. 

SENATOR COLEMAN: Are there any other members with 
questions or comments for Attorney Sandler? 
Seeing none, thank you for your input today. 

SCOTT SANDLER: Thank you very much for your time 
and attention. 

SENATOR COLEMAN: Paul Knierim is next . 
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SENATOR DOYLE: Any questions from the Committee? 
Thank you very much. 

The next speaker is Kim McClain, then Lauren 
MacDonald, Kristie Leff, Rebekah Diamond, Peter 
Jones. 

Is Kim here? Yes. Hello. 

KIM MCCLAIN: Good afternoon, Senator Doyle, and 
distinguished members of the Judiciary 
Committee. My name is Kim McClain and I'm the 
executive director of the Community 
Associations Institute which is a chapter of a 
national organization that has 60 chapters 
throughout the country. 

I'd like to focus my comments on H.B. 6666, but 
I just would like to comment on a few of the 
other bills that have been discussed all ready 
today. 

One is I don't know if the Committee takes 
requests for words for the day, but I'd like to 
propose one, and it would be evergreen, because 
with the proposed priority lien bill I think 
it's important to underscore the incredible 
significance of allowing the priority lien to 
be continued, to be evergreen. Many other 
states have been looking at this issue, and in 
fact this year, according to our national 
organization, we've got Florida looking to 
extend the priority lien from 12 months to 24; 
Massachusetts is looking to clarify the 
language in their bills; and S.B. 603 with 
Massachusetts is seeking to have the six months 
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be continued as an evergreen bill, or an 
evergreen law; Georgia is looking to create a 
six-month priority, as is Hawaii, and Maine; 
and Virginia is looking to go three years. So 
I just wanted to put that into perspective for 
all of us because it really doesn't matter 
whether it's 6 months, or 12 months, or 24. 
It's that it is evergreen. And Kristie Leff 
will be speaking in a few moments about this 
particular bill. 

Also too on 6513, I'd also like to remind you 
that Heritage Village is, indeed, very unique, 
and because of its size, it's been exempted 
from certain portions of CIOA in the past. So 
it's~- .I. would just like you to make note of 
that as well. 

On bill number 6666, I'd just like to note that 
CAl supports alternative dispute (excuse me) 
alternative dispute resolution, and we do like 
the spirit of the bill. However, it•s 
important to note that in our experience, when 
issues causing conflict arise in common 
interest communities, in the majority of 
situations it's due to the lack of 
understanding about the rights and 
responsibilities of unit owners and their 
boards. It is also we•re thrilled to say 
that lately we•ve been working with the 
Department of Consumer Protection to create a 
greater access to information to better serve 
common interest community residents, and by 
virtue of that we are looking at opportunities 
to have more information on both their website 
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In conclusion, Connecticut law should not 
deprive people with disabilities the protection 
against sexual assault by requiring that they 
meet a demanding standard for qualifying as 
physically helpless. The victim in Fourtin and 
the people of Connecticut deserve better, and 
our laws ought to do better. We urge this 
Committee to do justice and approve Raised Bill 
Number 6641. Thank you very much for your time 
arid the opportunity to present this. 

SENATOR DOYLE: Thank you. Any questions from the 
Committee? Seeing none, thank you very much. 

LAUREN MACDONALD: Thank you. 

SENATOR DOYLE: The next speaker is Kristie Leff, 
then Rebekah Diamond, Peter Jones, Dan Rys. 

Is Kristie Leff here? Yes, she is . 

KRISTIE LEFF: Thank you, Senator Doyle, members of 
the Committee. My name is Kristie Leff. I'm 
an attorney at Bender, Anderson and Barba. I'm 
here to speak in favor of Raised Bill Number 
6662. 

Collection of monthly common charge assessments 
is vital to the effective operation and 
economic stability of condominium associations. 
The legislature recognized this in 1984 when it 
enacted the Common Interest Ownership Act. 
Section 47-258 of that Act allows condominium 
associations to foreclose when a unit owner 
does not pay common charges. Section 47-258(b) 
currently provides that the association's lien 
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has a priority to the extent of six months of 
common charges over the first or second 
mortgage. 

Since 1984, when the Common Interest Ownership 
Act was first adopted, this scheme has operated 
effectively because it strikes an equitable 
balance between the needs of the condo 
association and the needs of the banks. 
Recently, however, certain big banks have set 
out to weaken the six-month priority lien. My 
law firm represents condominium associations 
throughout the state. In the past year or so 
we have seen an influx of challenges to the 
six-month priority scheme being lodged in the 
courts throughout the state. 

This past November one Superior Court decision 
agreed with the bank challenge, and found that 
the six-month priority lien does not exist in 
instances when a bank foreclosure action and a 
second, or subsequent condominium foreclosure 
action are simultaneously pending. I've 
attached a memorandum of that decision to my 
the written testimony that I've submitted. 

The effect of this decision is that a 
condominium would either have to wait until a 
bank foreclosure action is completed before it 
can assert its six-month priority lien, or the 
association would have to foreclose on the unit 
subject to the mortgage. 

Because bank foreclosure actions can take years 
to complete due to paperwork glitches, 
mandatory mediation requirements, and other 



• 

• 

• 

002568 
116 
rc/gbr JUDICIARY COMMITTEE 

March 25, 2013 
10:00 A.M. 

things, the condominium association will lose 
all the common fee revenue from that unit until 
the bank action is completed, and then be 
limited to recovering only six months• worth of 
common fees. Or if the association forecloses 
on the unit subject to the mortgage, it has to 
make mortgage payments on a unit that may be 
worth less than what the bank is owed. Either 
way this court decision has now turned a 
statute that was meant to protect condominium 
associations into one that protects banks and 
forces the associations to be caretakers of the 
bank's collateral. Effectively the association 
is forced to forego common fees on the unit to 
subsidize the bank. 

I'm in support of the Raised Bill 6662 because 
increasing the priority lien from 6 months to 
12 months would allow the association to recoup 
a greater share of its lost revenue in 
situations where the association has to wait 
until a bank foreclosure action is completed. 

Alternatively I've attached to my written 
testimony a proposed change to the statutory 
language whereby the six month lien is 
unchanged, but the language clarifies that the 
six-month priority lien may be asserted by the 
association in each and every action it brings 
to foreclose for unpaid common charges. That's 
the last page of my written testimony 
submission. 

This language addresses the specific challenges 
that condominium associations are encountering 
in the courts. This proposed language would 
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restore the status quo regarding the way these 
foreclosure actions have been handled since 
1984, and preserves the intent of the statute 
which is to protect the financial stability of 
condominium associations. 

Thank you for your time, and I'll answer any 
questions if there are any. 

SENATOR COLEMAN: Are there questions for Ms. Leff? 
You've apparently been thorough in your 
comments. No questions. Thank you for your 
testimony. 

KRISTIE LEFF: Thank you. 

SENATOR COLEMAN: Rebekah Diamond. 

REBEKAH DIAMOND: Good afternoon, Senator Coleman, 
Representative Fox and members of the 
Committee. My name is Rebekah Diamond. I am a 
student at UConn School of Social Work, and 
I've worked with developmentally disabled 
adults for the past five years. 

Today I am here in support of H.B. 6641, AN ACT 
CONCERNING THE SEXUAL ASSAULT OF PERSONS WHOSE 
ABILITY TO COMMUNICATE LACK OF CONSENT IS 
SUBSTANTIALLY IMPAIRED. In removing the wording 
"developmentally defective" from the 
Connecticut General Statutes, Section 1 through 
4, and replacing it with impaired because of -
of mental disability or disease, I believe that 
you would be returning power to those who have 
been marginalized for so long . 
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SENATOR COLEMAN: Dan Rys, 11 rice 11
, R-Y-S. 

A VOICE: 11 Reece 11
• 

SENATOR COLEMAN: 11 Reece, 11 thank you. 

DAN RYS: Good afternoon. My name is Dan Rys. I'm 
a vice president with Windsor Federal Savings 
and Loan. I've been in the banking and 
financial services industry in Connecticut for 
39 years. I've been a senior loan officer of 
two Connecticut banks, responsible for all 
residential, consumer, and commercial lending, 
as well as all parts of loan servicing which 
also includes collections and foreclosures. 

I support the Proposed Bill H.B. 6662. 
However, I'd like to propose an amendment that 
calls for the six-month priority to apply for 
each foreclosure action. 

For the past ten years I've been concentrating 
my career on providing loans to community 
associations to help them finance capital 
improvement projects. This loan helps the unit 
owners pay the assessment over time rather than 
paying sometimes a large lump-sum payment. The 
banks that I am working for and have worked for 
in the past providing these loans have relied 
on the fact that the State of Connecticut 
provides a six-month lien priority to the 
community association for past due common fees 
ahead of the first mortgage in each foreclosure 
action. This system has worked well since 
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1984, even though foreclosures in the process 
sometimes lasted more than six months. 

This has been the pattern in practice of 
residential and commercial lenders in the 
industry, and the banks' lobby has been silent 
on this issue until now. 

A recent court decision challenged the validity 
of the six-month lien priority in every 
foreclosure action, and stated that the 
priority applies only once for the life of the 
mortgage. The lender can then leave the 
foreclosure in process for as many years as 
they like. The result of this decision puts 
the burden of maintaining the unit on the 
remaining unit owners in the community. 

Now let's suppose I'm a unit owner in a 
community association, and I have a mortgage on 
my unit, and I stop paying my mortgage and 
common fees. Based on this decision, my lender 
can start a foreclosure, pay the six-month 
common fees to the association just once. The 
lender can take the amount of the fees paid, 
the past-due payments, the cost of the legal 
action and add them to the end of my mortgage. 
I can make arrangements with the lender to 
leave the foreclosure in place, and pay the 
lender my monthly payments which will make it 
easy for me now that I don't have to pay common 
fees. The rest of the unit owners will pay to 
maintain my units and the lender's collateral. 
Several years from now, when and if I build 
equity in my unit, I can either sell it; the 
lender can complete their foreclosure; or the 
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association can pay the legal fees to 
foreclose. 

Community -- community associations represent 
on average one-fourth of the households in 
Connecticut. For example, 35 percent of the 
households in Stamford are in community 
associations. By not amending this bill, or 
approving legislation to make the six-month 
lien priority valid for every foreclosure lien, 
the burden of maintaining the lender's 
collateral will rest on the remaining unit 
owners in each community. You have an 
opportunity here by amending this bill to help 
one-fourth of the households in your districts 
by relieving them of an unnecessary financial 
burden that could last for several years. 
Amending this bill will put things back to the 
status quo. Thank you . 

SENATOR COLEMAN: Thank you. Are there questions for 
Mr. Rys? Thank you for your testimony. 

DAN RYS: Thank you very much. 

SENATOR COLEMAN: Kristin Ferguson. 

KRISTIN FERGUSON: Did you want me up here? I just 
keep hearing my name. 

SENATOR COLEMAN: Kristin Ferguson? 

KRISTIN FERGUSON: I am. 

SENATOR COLEMAN: You may proceed . 
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positive attitude in our Village will suffer. 
Property values are likely to fall from 
excessive penny pinching, and we may be 
burdened with sudden assessments to correct 
false economy. Heritage Village has never had 
an assessment up to now. 

So please don•t make budget rejection easier. 
Maintain your present well-developed, well
thought out system. Thank you very much. I 
appreciate your time, and I don•t know how you 
do it. 

REP. FOX: Well you•re here today too, so, no, thank 
you very much. 

DAVID ROBERTS: Thank you. 

REP. FOX: And we appreciate it, and we'll have to 
talk about this. A lot of response today in 
the public hearing process. 

DAVID ROBERTS: Thank you. 

REP. FOX: Geralyn Laut. Hello. 

GERALYN LAUT: Hi. My name is Geralyn Laut. 

REP. FOX: Laut; I'm sorry. 

561101 
..HfLloS13 

GERALYN LAUT: I live at 126 South Mill Drive in 
South Glastonbury which is one of 87 units in 
the South Mill Condo Association. Just briefly 
I just want to recap my support of H.B. 6662 
with the amendment to include the evergreen 
clause . 
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REP. 

I would like to personally oppose H.B. 1101 
concerning security cameras. Quite honestly 
one does lose an element of privacy living in a 
multi-unit development, and I don't personally 
think I would like my neighbors to see me 
coming and going from my back porch or side 
common area. I think that should be something 
that would be left up to an individual 
association and not the gentleman's concern. 

I would also oppose 1145 and 6513. I have 
attended board meetings and I, too, avow for 
the time and energy that's put into a voluntary 
position as the board of directors. I would 
trust their judgment regarding decisions for 
the long-term benefit of a community such as 
South Mill, and quite honestly, after hearing 
testimony earlier -- I was not here to testify 
on behalf of 6641, but I would like to support 

• 
that bill in honor of those people that are not 
able to be here because of physical and 
developmental problems to support such an 
effort. 

Thanks for your time and energy. 

FOX: Well thank you. That sometimes happens. 
People sit here all day. They listen to 
another bill and they end up testifying on 
that. So that's great. 

GERALYN LAUT: Yeah. No. That certainly seems like 
something that should be addressed. 

REP. FOX: Well thank you . 
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GERALYN LAUT: Thank you. 

REP. FOX: That concludes my public sign-up list. I 
will go back. I see Attorney William Ward is 
here, so good afternoon, Bill, and thanks for 
making the trip. 

WILLIAM WARD: Thank you, Chairman. Thank you, 
members of the Committee. I apologize for 
being late, and I thank you for the opportunity 
to speak out of turn. I've submitted written 
testimony on three different bills: 1145, 
6666, and 6662. I will just hit the highlights 
in deference to your time. 

On 1145, I'm against the provision trying to 
make boards ensure compliance by property 
managers. It creates a new duty. It's 
difficult to get board members to volunteer 
now. I don't know what it means to "ensure." 
Does it mean you can sue board members as a 
whole, or individually? I just think it will 
create all sorts of issues. Currently the 
statute allows for -- or prohibits management 
companies from indemnifying themselves for 
negligence, which was always standard in 
management contracts, so now management 
companies are being held accountable when they 
make mistakes. I don't think you need to add 
that language. 

I also oppose the five day -- strict five days' 
notice requirement of board meetings. Many of 
the associations, to save time and money, 
publish the schedule of the meetings annually 
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I see my time is up. There's lots of people 
who have spoken on 6662, so I don't have to 
speak on that as well. 

And 6666, I just ask you to look at the issues 
that I raised. I'm all in favor of some sort 
of alternative dispute resolution program. I 
think there are a lot of issues that need to be 
addressed before it can be successful. 

REP. FOX: Thank you, Attorney Ward. Thanks for 
making the trip, like I said, from Stamford. 
You've always been a valuable resource for me 
on -- on these issues, and I know that we'll 
continue to talk as we go forward. So even 
though you're the last person testifying, I 
know the room -- we don't have as many 
Committee members because they're all over the 
place right now, but I did ask Representative 
Albis to speak with you, and I saw that he did 
because he's working on a lot of these bills as 
well. So we do very much want to hear from 
people who actually have to implement the laws 
that we pass, and -- so we look -- we thank you 
for being here. 

Are there questions or comments? Okay, well 
thanks. 

WILLIAM WARD: Thank you. 

REP. FOX: Okay. Take care. 

That is the end of our public sign-up sheet. 
If there's anybody in the room who has not had 
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CONCERNING RAISED BILL NO. 6662 
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AN ACT CONCERNING THE RECOUPMENT OF MONEYS OWED TO A 
UNIT OWNERS' ASSOCIATION DUE TO NONPAYMENT OF ASSESSMENTS 

I. SUMMARY OF TESTIMONY: 

Raised Bill No. 6662 is designed to protect the associations of common interest 
communities and the owners living in these communities. The bill would make it 
possible for 'associations to collect a greater portion unpaid assessments owed by 
delinquent owners through the foreclosure process. 

For the reasons set forth below, the Connecticut General Assembly should revise and 
adopt Raised Bill No. 6662. 

II. BIOGRAPHY OF SCOTT J. SANDLER: 

Mr. Sandler is a graduate of the State Uruversity ofNew York at Albany (B.A., 
Economics, 1997) and Quinnipiac College School ofLaw (J.D., 2000). He was an 
Associate Editor of the Quinnipiac Law Review. 

Mr. Sandler is a member of the American Bar Association, the Connecticut Bar 
Association and the Hartford County Bar Association. He is also a member of the 
Executive Committee of the Real Property Section of the Connecticut Bar Association. 

Since 2001, Mr. Sandler has focused on representing condominium, community and 
homeowners associations. 

Mr. Sandler is a past President of the Connecticut Chapter of the Community 
Associations Institute. He is presently the Chairman of the Chapter's Legislative Action 
Committee. 
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Mr. Sandler is a partner in the law firm of Perlstein, Sandler & McCracken, LLC, in 
Farmington, Connecticut, which currently provides legal services to approximately 450 
condominium and homeowner associatiOns throughout the State. 

III. ANALYSIS: 

The General Assembly SHOULD revise and adopt Raised Bill No. 6662 . .... 

Raised Bill No. 6662 was introduced to better protect community associations and their 
members. The bill is designed to allow associations to collect more of the unpaid 
assessments owed by a delinquent unit owner, through the foreclosure process. 

A. Association liens enjoy a limited priority over first and second mortgages on 
units. 

All community associations in Connecticut are governed, at least in part, by the 
Connecticut Common Interest Ownership Act ("CIOA''). CIOA IS largely based 
on the Uniform Common Interest Ownership Act ("UCIOA"). 

Section 47-258 of CIOA presently provides that unpaid assessments levied by an 
association against a unit constitute a lien on that unit. 

Under Subsection 47-258(b) ofCIOA, the association's lien enjoys complete 
priority over all other liens and encumbrances on the unit, except for the 
following: 

Real estate taxes and assessments; 

2 Liens and encumbrances recorded prior to the creation of the community, 
and 

3. A first and second mortgage on the unit. 

Subsection 47-258(b) further provides the association's lien is prior to a first or 
second mortgage, in an amount equal to the common expenses that accrued dunng 
the SIX months prior to an action to enforce either the association's hen or the first 
or second mortgage. In other words, the association's lien enjoys a limited prionty 
over the first and second mortgage, and Subsection 47-258(b) provides a method 
of calculating the amount of that priority. 
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B. The priority lien provides protections for associations and the unit owners. 

Associations perform necessary functions for their communities. They maintain 
the infrastructure and, typically, the buildings in which the umts are located. They 
insure the common property and, in most communities, the units as well. 

Associations raise the funds necessary to perform these functions through 
assessments levied against the umts. Typically, these assessments are an 
association's only source of income. When an owner fails to pay the assessment, 
the association can only look to the other owners to make up the lost revenue. 

This issue is discussed at length in a law review article titled Meaner Lienor 
Community Associations: The "Super Priority" Lien and Related Reforms Under 
the Uniform Common Interest Ownership Act, by James L. Winokur, 27 Lake 
Forest L. Rev. 353 (1992), attached hereto as Exhibit A. Mr Winokur observed 
as follows: 

In carrying out their crucial responsibilities for preservation and 
maintenance of community infrastructure and common assets such 
as bmldmg exteriors, associations vary greatly as to their financial 
strength, and the financial and personal management experience of 
their elected officers. The main source of financial and 
interpersonal strain on association boards is the association's 
inability to collect unpaid assessments. 

Mr. Winokur also observed as follows: 

[A ]ssociations typically compete unsuccessfully for foreclosure 
sale proceeds with lenders who hold mortgages on [Common 
Interest Community] units. Typically, the foreclosure sale bid will 
be equal to no more than the foreclosing lender's debt, leaving no 
foreclosure sale proceeds remaming to pay any of the association's 
lien. In a weak market, where the unit's value would be lower than 
the amount of the senior mortgage, the association's junior pnority 
is pc.uticularly devastating. Since any assessment lien foreclosure 
purchaser would have to buy subject to a mortgagee lien greater 
than the entire current property value, foreclosure of the junior 
association lien becomes a worthless remedy. 
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Mr. Winokur stated, "To further support collection of [Common Interest 
Community] assessments, the UCIOA creates a perpetually renewable 
association lien . . . " [Emphasis added]. 

002681 

Mr. Winokur discusses the relatiOnship between associations and mortgage 
lenders as follows: 

When a homeowner defaults on a mortgage loan outside 
community association developments, the lender assumes 
substantial financial responsibility for the property. At least 
pending foreclosure, the lender-- who will likely own the home 
after foreclosure -- will typically undertal(e to protect Its security 
. This norm of lender responsibility for insurance, maintenance, 
and property taxation costs after default should also apply to 
[Common Interest Community] homes. Imposing lender 
responsibility for security preservation costs ... is appropriate 
because . . this obligation would merely call upon the lender to 
protect its own security ... Furthermore, the lender is able to 
protect itself against losses on Its loan in ways community 
associations cannot. Unlike most associatiOns, the lender can 
investigate and disapprove of the borrower's credit. It can control 
its risk by varying the loan size relative to value of the secunty or 
by requiring the escrow of funds to cover priority claims 
Furthermore, the lender can obtain mortgage insurance These 
safeguards are not available to community associations. As the 
unit owner's involuntary creditor, a community association 
exercises no discretion over whether to rely on a particular debtor 
for Its income stream. 

Thus, m order to protect the association's income stream, and in acknowledgment 
that the mortgage lender should pay for its share of protectmg the unit that secures 
its loan, CIOA provides that at least a portiOn of the lien enJoys priority over the 
mortgage. 

C. Raised Bill No. 6662 should be revised to clarify that the priority portion of 
association liens are "evergreen" in nature. 

As Cited above, the association lien for unpaid common charges is a perpetually 
renewable lien. Such hens are referred to as "evergreen" hens. 
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Despite this, some mortgage lenders are now arguing that 1f the lender pays the 
outstandmg balance in full on behalf of the umt owners, they have permanently 
satisfied the priority hen. All future assessments levied by the association would 
enjoy no pnonty over the mortgage. 

This argument runs contrary to the very purpose of the pnority lien Nevertheless, 
at least two Connecticut Superior Courts have agreed w1th the lenders. If this 
argument were to be Connecticut law, It would essentially eviscerate the 
protections afforded by granting associations a prionty hen 

As contemplated by Mr. Winokur, the economy IS presently m a weak state where 
the value of homes have fallen below the outstanding balances of the mortgages 
Furthermore, for a number of reasons, it is takmg lenders far longer than ever 
before to complete their foreclosures. It now is not uncommon for an associatiOn 
to have to bring two or more foreclosures against a umt owner during the 
pendency of a single mortgage foreclosure agamst the same owner 

If the lender pays once and the association's hen no longer enJoys any pnonty over 
the mortgage, then as observed by Mr. Wmokur, the associatiOn has no real ab1hty 
to foreclose and all future assessments essentially become uncollectible. 

In the attached article, Mr Winokur addressed the lenders' argument as follows. 

(A] mortgagee permanently redeeming either the Pnoritized Lien 
or the entire association hen -- so that uncured or future 
delinquencies could not come within protectiOn of such hen -
would be inconsistent with the perpetually renewable nature of the 
UCIOA lien ... While the super priority provision contemplates a 
six-month maximum at any given moment, it contemplates no limit 
over time. Whatever happens to the six months of assessments 
priontized by initiation of a foreclosure actiOn in the middle of year 
one, a Pnoritized Lien of up to six months assessments exists 1f 
another enforcement actiOns IS imtiated in year three -- or at any 
future time. [Emphasis supplied]. 
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Rrused Bill No. 6662 should be rev1sed to make it clear that the prionty hen IS an 
evergreen lien. Attached hereto as Exhib1t B is language that, if added to the bill 
and adopted by the General Assembly, would address this 1ssue 

It is worth noting that the Connecticut Chapter of the Community Associations 
Institute is working with the Connecticut Bankers Association to reach an 
agreement on the final language of the attached draft. 

D. The amount of the priority Jien should be increased from six to twelve 
months' worth of common charges. 

As stated above, the economy is presently in a weak state and 1t IS takmg lenders 
longer to complete their foreclosures 

Because an associatiOn hen has pnority over the mortgage for only SIX months' 
worth of the outstanding assessments, 1t hkely that any charges in excess of s1x 
months' worth will become uncollectible. Therefore, associations must move 
swiftly to foreclose the lien m order to mimmize the amount of common charges 
that may become uncollectible 

By increasing the amount of the pnonty hen to twelve months' worth of common 
charges, associations are under less pressure to move swiftly to foreclose the hen 
They can give lenders more t1me to complete their own foreclosures, rather than 
having to rush forward with separate foreclosure actions 

Increasing the amount of the prionty also better protects the assoc1ation and the 
umt owners by ensunng that a larger portion of the unpaid charges owed by a 
delinquent owner can be collected through the foreclosure process, rather than 
being shared by the other owners m the community. 

For the reasons set forth above, the General Assembly should revise and adopt Raised 
Bill No 6662. 
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Page 7 

If I can furnish the Committee with any further mformation or assistance, please do not 
hesitate to contact me 
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*354 INTRODUCT10N 

The Unifonn Common Interest Ownership Act (UClOA), promulgated m 1982 by the NatiOnal Conference of CommiSSIOners 

on Unifonn State Laws (Umform Laws Conference), consolidates previOusly promulgated umfonn acts wh1ch address 

condommmms, 1 planned commumues 2 and cooperatJves 3 The consolidatiOn of acts regulatmg these three d1fferent 

ownership forms is based on the Umform Laws Conference's accurate percept1on 4 that, substantively, all three forms share 

a fundamental common trail' m all these forms umt owners benefic1ally 5 own both the1r own umts and the commumty's 

common elements, w1th a mandatory community assoc1a11on managmg the common areas Thus, common interest commumtles 

(ClCs) regulated by UClOA mclude all developments wh1ch have mandatory commumty assoc1at1ons respons1ble for managmg 

common areas or assets, w1th funds assessed by the assoc1a11on agamst md1vidual homeowners, and enforcmg use restnct10ns 

throughout the *355 common mterest commumty 6 Thus, ClCs mclude condommmms, town-houses, free-standing smgle

famlly res1dences, cooperat1ves, and other planned Unit developments 

CICs were relatively novel ownership forms only twenty-live years ago. Smce then, they have proliferated, and now ClCs 

account for a substantial portiOn of the entire United States housmg stock CICs currently mclude res1dences ofapprox1mately 

30,000,000 people or more, includmg 12-17% of the U S populauon 7 While condommmm development may have peaked 

temporanly in some areas, 8 the overall number of common mterest commumues 1s expected to grow substantially a gam dunng 

the 1990s. 9 

One factor contnbutlng to the recent growth ofCICs 1s the affordab1hty of clustered housmg m wh1ch the crowding of md1v1dual 

homes IS offset by substantial common areas and fac1h1Jes, developer econom1es m overall acreage, construction of homes and 

mfrastructure, and m proviSion ofpubhc serv1ce, where streets bUJit for pnvate mamtenance are held to less exactmg standards 

than the local governments would reqUJre 1f the same streets were ded1cated over to pubhc ownersh1p and care. Furthermore, 

CIC developments have been the veh1cle for pnvat1zat1on of a range of previOusly pubhc serv1ces, mcludmg not only *356 

mamtenance of facll1t1es, but also serv1ces such as trash collecuon, snow removal, street maintenance and cleanmg, 10 w1th 

commumty assocJatJOns both obligated and empowered to perform them or contract for their performance 11 Planned Unit 

Developments (PUDs) have allowed local plannmg commiSSions to save local governments money by requinng that streets, 

other mfrastrucrure or mandatory amemt1es such as dramage basms or parks be prov1ded by the subd1vis10n developer rather 

than the mumcipality, and then mamtamed pnvately by an assoc1at1on so that the pubhc government avmds mamtenance 

respons1b1ht1es. 

I. ASSESSMENT DELINQUENCIES AND CIC FINANCIAL 

WEAKNESS: THE NEED FOR REMEDIAL LEGISLATION 

In carrymg out tne1r cruc1al respons1b1hties for preservation and mamtenance of commumty mfrastructure and common assets 

such as bUJidmg ex tenors, assoc1at1ons vary greatly as to the1r linanc1al strength, 12 and the linanc1al and personal management 

expenence ofthe1r *357 elected officers 13 The mam source oflinanc1al and mterpersonal stram on association boards IS the 

assoc1at1on's mab1hty to collect assessments 14 

Contnbuting to many assocJatJOns' linanc1al weakness, the collecuon of dehnquent assessments has been an extremely 

meffic1ent and often frustrating process In hard econom1c limes, assessment <;ollecuon typically becomes both more Important 

and less effeclJve TradJLJOnally, CIC declaratiOnS, and many stale statutes, 15 . have prov1ded that the association holds a hen 

agamst each umt to secure payment of owner assessmem obhgauons There 1s common law authonty 16 that these assessment 

hens *358 have pnonty over all umt mortgages 17 However, state statutes 18 and declarallon prov1sions 19 have typ1cally 

been effect1ve to relegate th1s assessment hen to JUnior pnonty relatiVe to at least some mortgages agamst the same unll 

Therefore, assoc~ations typ1cally compete unsuccessfully for foreclosure sale proceeds wnh lenders who hold mortgages on 

') 

< 
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CIC units. Typtcally, the foreclosure sale btd wtll equal no more than the foreclosmg hen or's debt, 20 leavmg no foreclosure sale 

proceeds remaining to pay any of the assoctatton's hen 21 In a weak market, where the unit's value would *359 be lower than 

the amount of the senior mortgage, the assoctallon lien's junior pnonty tS parttcularly devastatmg Smce any assessment hen 

foreclosure purchaser would have to buy subJeCt to a mortgagee hen greater than the enttre current property value, foreclosure 

of the JUnior association hen becomes a worthless remedy 

In evaluatmg the pohcy of accordmg umt mortgagees pnonty over assoctatton assessment hens, 11 would be folly to tgnore 

the needs of mortgage lenders, whose CIC mvestments have from the stan been cructal to the emergence of these new 

ownershtp forms. 22 On the other hand, the financial strength of an assoctatwn often bears strongly on the value of the housmg 

Units m wh1ch both lenders and restdents have mvested Indeed, as assessments on some properttes m a commumty become 

uncollecttble, the CIC Unit lender is 1tself damaged by mcreasmg assessments and decreasmg values for other properties 11 may 

hold as secuniy 23 

Assoctatwns in weak financ1al cond1llon cannot always JUStify mcumng the costs mvolved to pursue collection efforts for 

unpaid assessments actively, espectally when they are unsure of the ulttmate results of the enforcement effort. When CIC 

assessments go uncollected, however, the defaultmg homeowner's share of community costs to mamtam common elements 

currently falls on those least responstble for the default--netghbonng homeowners who regularly pay thetr assessments, remam 

m good standmg, and constitute the community assoctallon 24 As thetr assessments nse, these owners face greater pressure 

to default tf they cannot afford the assessment mcreases, and lower valuatiOns of their homes should they opt tp sell m order 

to escape unanttctpated assessment costs. 25 

Faced wllh thts dtlemma, some assoctauons attempt to defer the *360 problem by leavmg assessments antficially low for a 

penod dunng whtch the assoctattOn operates on a shoestnng, culling back on mamtenance and other servtces But this strategy 

also overburdens the owners m good standmg It hastens the declme of the common facthlles and the need for maJor repatrs or 

replacements of commumty assets. These impacts wtll also mexorably lower the market value of homes m the CIC. 

Thts syndrome of dtsproportionately burdenmg owners in good standmg--whose resultmg assessment defaults further burden 

a shrinkmg group of owners still paying--ts greatly exacerbated m hard economtc ttmes; foreclosures and abandonment ofCIC 

Units severely deplete the assessment base and property values wtthm these commumlles 26 As the assessment base dnes up, 

11 ts dtfficult for assoctallon leadershtp to mamtam common elements As a result, ClCs wtll face the quandary of e1ther heavtly 

assessmg the decreasmg number of remammg solvent restdents, often m excesstve amounts, or defemng needed mamtenance 

factht1es as baste as the roofing over mdJVtdual units, only to be later forced to htgher assessments as deferred mamtenance 

takes Jts toll As CICs age further and reqUire more substanual mamtenance, these problems wtll become more and more 

acute. Constdenng that most presently extstmg assoctauons are less than 20 years old, 27 the worst CIC mamtenance cnses 

he ahead. 28 

When a homeowner defaults on a mortgage loan outstde community assoctattOn developments, the lender assumes substanllal 

financial responstbthty for the property At least pendmg foreclosure, the lender-who wtll hkely own the home after 

foreclosure 29 --w1ll typtcally undertake to protect tiS secunty 30 The lender may often find 11 unfeastble to care for the property 

by possessmg 11. However, where the borrower has become mesponstble, the lender wtll often pay costs of casualty insurance, 

secunty, phystcal mamtenance of the ex tenors of homes and landscapmg 31 Promment among these burdens IS the payment 

of property *361 taxes In thts era of pnvattzed pubhc servtces, wnh pnvate assoctattOns rather than pubhc governments 

collecung trash, mamtaming roads and parks, and the hke, assoctauon assessment charges have become more and more 

analogous to property taxes, hens whtch rece1ve pnonty over vtrtually all others 

Thts norm oflender responstbthty for msurance, mamtenance, and property taxauon costs after default should also apply to CIC 

homes.Imposmg lender responstbthty for secunty preservauon costs 11 would bear mother, non-CIC communi lies ts appropnate 

because--as m those other commumues--thts obhgallon would merely call upon the lender to protect lis own secunty, albeit 

partly in the form of assessment responstbthty m a CIC Funhermore,the lender ts able to protect nselfagamst losses on ns loan 
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m ways commumry assoctattons cannot 32 Unlike most assoctatJOns, 33 the lender can mvesugate and dtsapprove a homebuyer 

borrower's credit It can control tts nsk by varymg the loan stze relative to value of the secunty or by requmng the escrow of 

funds to cover pnonry clatms. Furthermore, the lender can obtain mortgage msurance 34 These safeguards are not available 

to commumty assoctauons 35 As the umt owner's mvoluntary creditor, a community assoctatJOn exerctses no dtscreuon over 

whether to rely on a parttcular debtor for Its mcome stream 36 

UCIOA's provtstons delmeatmg the respective creditor nghts of commumty assoctattons and mortgage lenders grow out of 

recogmtlon of the harsh reallttes of community assocrat10ns' economtcs, the nature of mortgage lenders' nsk and nsk av01dance 

mechamsms m C!Cs, and the tmportance *362 of lenders' continued CIC mvestment. These reallttes reqUire financtally solvent 

communtty assoctattons, which operate more effictently m collecting and managmg assessment revenues. In that sense, what 

ts reqmred are "meaner, leaner" economtc umts, whtch can be relied upon by both CIC mvestors and the commumty at large to 

effectrvely perforrn the mamtenance functions they were created to undertake 37 Consequently, UCIOA enables more effic1ent 

collection of common assessments from all unit res1dents 38 Where recovery from some umt owners IS thwarted, UCIOA 

1m poses a stgmficant butllm1ted port10n of the unpatd assessment burden on the defaulting umt owners' lenders, whose secunty 

ts enhanced w1th those very assessment dollars 39 

Th1s arttcle w1ll exam me and cnt1que the assessment collect JOn remed1es created by UCIOA, focusmg pnmanly on the super 

pnonty accorded to the new statutory assessment hen F1rst, the arttcle detatls an assoctatton's collectiOn remedies It mcludes 

an analysts of the spht pnonty whereby dehnquenctes up to stx months of assessments take pnonty over first mortgages on 

CIC propert1es, with the remamder of those delmquenctes takmg pnonty over only hens and encumbrances other than first 

mortgages The arttcle next addresses troublesome quest tons regardmg apphcabiltty of the super pnority to CICs m extstence 

before UCIOA's enactment, and the pnonty of the assoctatlon hen relattve to mechamcs' hens Then, the pnnctples of the 

new hen pnonty concepts are apphed m a sketch of foreclosure and redemptton strategtes A separate section then analyzes 

several other UCIOA reforrns aimed at regulanzmg financtal management of commumty assoctatlons, and supportmg UCIOA's 

assessment collection process. Fmally, the arttcle responds to several prophectes of doom tfUCIOA becomes law, revtewmg 

avatlable evtdence as to the actualtmpact of the statute where It has been m force 

*363 11. UCIOA'S RESPONSE. TOUGHENING ASSESSMENT 

COLLECTION REMEDIES FOR COMMUNITY ASSOCIATIONS 

A Recovery ofCollectzon Costs 

UCIOA contams several measures to strengthen assoctatlon collection powers as a means to mcrease commumty assoctatlons' 

financtal vtabthty UCIOA supplements extstmg community assoctatlon nghts by authonzmg the assoctatlon to "tmpose 

charges for late payment of assessments and, after notice and an opportumty to be heard, levy reasonable fines for vJOiatJOns of 

the declaration, bylaws, rules and regulations of the assoctatton " 40 Thts bolsters a commumty assoctatlon's '"governmental' 

functiOns as the rulmg body of the common mterest commumry," 4 t but tt would be far more effective tftt also addressed 

the often paralyzmg specter of attorney fees for enforcement of assessment obhgatlons 42 Wtth pubhc hostlhty toward 

lawyers runnmg htgh, attorneys fees legtslatlon could be controverstal However, smce mdtvtdual dehnquenctes are often small 

components of a substanttal total of assessments owed by all restdents m a commumty, enforcement of assessment delmquencies 

wtll often not take place tf the assoctatlon lacks recourse to recover Its expenses The tmportance of enabhng assoctattons to 

collect attorneys fees for enforcement of assessments, whether by hen foreclosure or personal sutt, cannot be overemphastzed 

Assoctatlon fees 
43 

for late payment of assessments, as authonzed by UCIOA, wtll cover only a small fractiOn of enforcement 

expenses 

B Assocza11on Lzen wl/h Splzt Pnonry 44 
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To further support collecllon of CJC assessments, the UCIOA creates a perperually renewable assoctallon hen for unpatd 

assessments or fines, *364 "from the lime the assessment or fine becomes due" or, where an assessment *365 ts due in 

mstallments, "from the lime the first mstalment [[[[sic] thereof becomes due " 45 Subject to any contrary language m the 

declaratiOn, the "assessments" for whtch UCIOA's hen ts provtded mcludes not only regular monthly dues, but also fees or 
46 charges for the use of common factltues or for assoctalton servtces, late charges and fines, and mterest. 

The UCJOA assessment hen ts gtven statutory pnonty over all hens and encumbrances on each untt, wtth the hmtted excepllons 

of mterests recorded before the declaratiOn, hens for taxes or other pubhc governmental charges, and first mortgages recorded 

before any assessment delinquency 47 In tts most controverstal provtston, UCJOA grants the *366 assessment hen a further 
48 49 hmtted pnonty over such first mortgages The hen and tts statutory pnonty may not be watved 

1 Super pnonty versus first mortgages 

In tts most heralded break wtth tradttJOnallaw, 50 UCIOA grants the associatiOn a hen pnonty over first mortgages recorded 

before any assessment delmquency "to the extent of the common expense assessments based on the penodtc budget adopted 

by the assoctauon pursuant to sect ton 3-IJS(a) whtch would have become due m the absence of acceleratiOn dunng the stx 

months tmmedtately precedmg an acuon to enforce the It en " 51 Any excess of total assessment defaults, m addttton to other 

It enable fines or costs over thts stx-month cetlmg remams a hen on the property. The poruon of the assoctallon hen secunng 

thts excess wtll be JUmor to the first mortgage on the untt, but semor to other mortgages and encumbrances not recorded before 

the declarauon. Thus, although the assoctallon's hen ts a smgle hen, tts varymg pnonty effecuvely separates the assoctauon's 

nghts m a gtven umt mto what may be concetved of a·s two hens, 52 whtch are herem after referred to as the "Pnonttzed Lten" 

and the *367 "Less-Pnortttzed Lten " 

A careful readmg of the quoted language reveals that the assoctatJOn's Pnonllzed Lten, hke tiS Less-Pnonuzed Lten, may 

constst not merely of defaulted assessments, but also of fines and, where the statute so specifies, 53 enforcement and attorney 

fees The reference m secuon 3-116(b) to pnonty "to the extent of' assessments whtch would have been due "during the stx 

months tmmedtately precedmg an acuon to enforce the hen" 54 merely hmtts the maxtmum amount of all fees or charges for 

common factltltes use or for assoctauon servtces, late charges and fines, and mterest whtch can come wtthm the Pnonuzed 

Lten 55 So, for example, tfa untt owner fell three months behmd m assessments, the Pnonuzed Lten mtght mclude--m add111on 

to the three months of arrearages--the other fees, charges, costs, etc enforceable as assessments under UCIOA 56 However, 

for any assessments or other charges to be mcluded wtthm the Pnonuzed Lten, there must have been a properly adopted 57 

penodtc budget promulgated "at least annually" by the assoctauon from whtch the appropnate stx months assessment cetlmg 

can be computed 

UCIOA's spectficauon of "the 6 months tmmedtately precedmg an *368 act10n to enforce the [assoctalton's] hen" 58 as 

the Pnoriuzed Lten's measunng sttck leaves unclear the consequences of an association's non-judtctal foreclosure and of a 

mortgagee's foreclosure to whtch the assoctation lten ts subjeCt In both these cases, tt may be argued that there has been no 

"actiOn to enforce the [assoctauon's) hen," 59 and therefore there ts no pnonltzed hen 

A less restricttve readmg ofsecuon 3-116(b) would suggest, first, that a non-judtctal foreclosure ts an "actton" as contemplated 

by UCJOA After all, tfsectton 3-116ts adopted wtth tts opllonal authonzallon for non-judtctal foreclosure ofthe assoctauon 

hen, tt would seemmgly serve no purpose to deny the assoctatlon super pnonty when the assoctallon elected the optton thts 

very statute provtdes Thts argument tS parttcularly strong m states where non-judictal foreclosures have mandatory jUdtctal 

components, thereby more closely resembling a JUdtctal "act ton" 60 Where the assoctatton ts party to a JUdtctal foreclosure 

mtttated by a first mortgagee, the assoctallon can reasonably argue that the acllon mtttated by the mortgagee has, by jOtnder of 

the assoctallon, also become an acuon to enforce the assoctallon's hen 61 
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*369 Because of lender fears that the amounl of 1he Pnon11zed L1en could balloon many given year, the Colorado vers1on of 

the super pnonty subjects !he Pnon11zed L1en 10 an add1110nal max1mum SIX limes 150% of the average monthly assessmenl 

dunng the assoc1allon's ImmedJalely precedmg fiscal year 62 While l!m1tmg the sen10r lender's exposure for sudden, short

lived assessment mcreases, th1s prOVISIOn sull allows assessments to grow qu1te substanl!ally over lime 

2 L1m1ts on apphcabll1ty of UCIOA "super pnonty "for assessment hens 

UCIOA's proviSIOns on associatiOn assessment hens, mcludmg the grant of the "super pnonty" to a portion of that hen, are 

among relal!vely few secuons 63 of 1he Umfonn Acl expressly singled out for apphcat1on to assocJal!ons ex1stmg before 

enactment of UCIOA 64 UCIOA limits apphcab1hty of these substanl!ve sections· "those secuons apply only With respect 

to events and circumstances occurnng after the effecuve date of th1s [([ Act] and do not invalidate extstmg provisions of the 

[declaration, bylaws, or plats or plans] of those common mterest commumt1es " 65 Clearly, new CICs created after enactment 

ofUCIOA m a g1ven state Will be generally subject to UCIOA, mcludmg 1ts lien assessment provisions 66 

In comrnuml!es predal!ng enactment of UCIOA, 67 UCIOA's association *370 hen proviSIOns also govern the respecl!ve 

pnont1es of an association hen and a first mortgage, but only where both the hen and the mortgage anse after UClOA's 

enactment 68 Applymg the statute 10 pre-UCIOA mortgages would hkely vtolate UCIOA's restnct10n on 1ts apphcab1hty to 

events and Circumstances occurnng after the effecuve date of UCIOA However, where a post-UCIOA mortgage IS g1ven on 

the umt m a preex1stmg CIC, the events and Circumstances at 1ssue--the mortgage and any assessment delmquency--w1ll have 

occurred after UCIOA's effecuve date 

Th1s analys1s IS fa1rly s1ra1ghtforward where the declarauon 1S s1lent regardmg hen pnonlles, perhaps relymg on ex1stmg 

statutory law 10 resolve the pnonues Apphcab1hty of the "super pnonty" l1en also seems appropnate where the declarauon 

prov1des that pnonty of the assessment hen will be pursuant to pnonty 1mposed m a genemcally defined, state condom1mum or 

CJC statute 69 By effecuvely amendmg the statute, UCIOA would change the substanl!ve content of the declarauon's pnonty 

prOVISiOn 

However, m the many cases where the assoc1at1on declarat1on expressly prov1des that first mortgages take pnonty over the 

assessment hen, 70 UCIOA's apphcab1h1y 10 new financmg m preex1stmg CICs 1s threatened F1rst, mortgagors hkely w1ll 

argue that confemng UCIOA's "super pnonty" upon the assessment hen m the face of a subordmallon *371 prov1s1on m the 

declaral!on "mvahdates" the declarauon's subordma11on proviSIOn m v1olat1on ofUCJOA's apphcab1hty secuon 71 Preex1stmg 

associal!ons, on the other hand, w1ll seek a I least hmued apphcauon of the new "super pnonty" hen over first mortgages wuhm 

the1r commun111es Applicability of I he "super pnomy" hen to new loans m the1r own commumty may well have been the bas1s 

for CIC's 10111al support ofUCIOA's enactment 

In constructmg an argument for apphcauon of the "super prionty" hen m preex1stmg commumt1es w1th subordmauon 

prOVISIOns, the threshold 1ssue must be mterpretal!on of the declaratiOn's subordmal!on language Assoc1at1ons may argue 

that the assessment hen referred to m th1s contractual subordmat1on referred only to the assessment hen created by the 

same declara11on Of course, th1s m1erpre1a11on would rely heav1ly on the spec11ic subordmauon language. If the contractual 

subordmauon IS narrowly drawn 10 subordmate only "the assessment prov1ded[or herem," 72 the hen of the UCIOA statUiory 

hen could be portrayed by !he assoc1a11on as d1stmct from 1he contractual hen created by declaral!on. As a statutory hen under 

a statute not even m ex1slence when !he declarauon was drafted, the UCIOA hen could not have been m the contemplauon of 

the declarauon's drafter Thus, the association would argue, !he UCIOA hen IS unaddressed and unaffected by the declaration's 

assessment hen subordmauon 73 
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Among the v1rtues ofth1s narrow mterpretatlon IS 1ts faithfulness to the hterallanguage of the declaration's subordinatiOn clause 

A first mortgagee would argue that the subordmation clause be read more freely, as subordmatmg any assessment hen--even 

the UCIOA assessment hen, which d1d not ex1st when the proviSIOn was drafted--to first mortgages 

*372 Even 1fthe declarauon's subordmatlon 1s mterpreted as mtended to cover all assessment hens, contractual and statutory, 

the assoc1at10n may argue that UCIOA ovemdes the subordmatlon by expressly subJectmg preex1stmg communlt1es to section 

3-116 74 The assoc1at1on should prevail, and the "super pnonty" hen proVISIOns will govern pnonty of assessment hens versus 

new mortgages, unless applicatiOn of the super pnonty proviSions IS seen as "mvahdatmg" the preex1stmg CIC declaratiOn's 

subordmat10n m v10lat1on of section 1-204 

UCIOA's sect1on 1-204 declares that, as apphed to preex1stmg communities, the statute may "not mval1date ex1stmg prOVISIOnS 

of the [([[declaratiOn]" 75 By the better v1ew, accordmg "super pnonty" to the assoc1allon hen over a post-UClOA mortgage 

would hmn, but not "mvahdate," 76 the declaration's subordmat1on of the assessment hen Far from *373 mvahdated, the 

subordmat10n will sull apply Fust of all, It will g1ve a post-UCIOA first mortgage pnonty over any excess beyond the hmned 

amount of the Pnont1zed L1en Also, the subordmauon will remam wholly effect1ve as agamst all pre-UCIOA mortgages, 

because such mortgages would not be "events and Circumstances occumng after the effecuve date of[[[UCIOA] " 77 

Th1s result is only fa1r The pnonty of assoc1a11on hens on unns m preex1stmg assoc1auons w1th declaration subordmauon 

proviSions should properly depend on whether competmg first mortgages were pnor or subsequent to the enactment ofUCIOA 

Mortgagees makmg CIC loans after the enactment ofUCIOA should reasonably be held to be on notice 78 that they take subject 

to the "super pnonry" hen W1th such nouce available to lenders, there 1s httle reason to depnve preexJsung associatiOnS of 

th1s Important benefit of the new leg1slat10n wh1ch these assocJauons particularly need Older associations are part1cularly 

hkely to encounter physical decay of common Improvements Assoc1at1on solvency is cruc1al m order to repa1r or replace these 

agmg common Improvements Also, older assoc1at1ons formed when expenence wtlh CICs was very lim1ted are the most hkely 

to have relatively prim1t1ve documentation, prov1dmg madequate collection remed1es for the assoc1at1on, and spec1fymg less 

reahstlc mechamsms for amendment of their documentauon to add effic1ent remed1es 

In preex1stmg CICs, recogmzmg the assoc1allon's Pnontlzed L1en as semor to a post-UCIOA mortgage and overridmg the 

declaration's contractual subordmatlon should be perm1SS1ble under the U S ConstitUtiOn's contracts clause 79 That clause IS 

the pnnctpal reason UCIOA's 1mpact was so narrowly hmned inns apphcat10n to preex1stmg common mterest commumtles 80 

The only part1es tn preex1stmg contractual relat10nsh1ps addressed by th1s apphcat10n ofUCIOA are assocJauons seekmg *374 

broader appl1cauon of the UCIOA hen proviSIOns, and the unit owners who are the declaratiOn's consutuent part1es Overall 

umt owner habil1ty IS unchanged by UCIOA's alteratiOn of hen pnont1es. 81 The part1es burdened by the "super pnority" hen 

are those mortgage lenders whose mortgage contracts with umt owners were created after enactment ofUCIOA 82 Therefore, 

UCIOA's 1mpact on these mortgage contracts 1s not retroacuve, as reqmred for VIolatiOn of the U S. Consutut10n's "contract 

clause." 
83 

Regardless of the lenders to wh1ch 11 1S apphed, the "super pnonty" lien's constttuttonahty IS further bolstered by 
. 84 85 
ns relattvely msubstantlal, remed1al 1m pact requmng merely the pnonuzmg of SIX months' worth of assessments Th1s 1s 

a very narrowly ta1lored 86 method of addressmg "a broad, generalized economic or soc1al problem " 87 

3 Pnonty versus mechamcs' liens 

In language wh1ch may prove amb1guous, UCIOA also expressly av01ds changmg govemmg state law regardmg attachment 

and pnonty of mechamcs' and matenalmen's hens 88 Under most states' mechamcs' and *375 matenalmen's hen statutes, 

certam workers and supphers otherw1se unsecured cla1ms for work performed on real estate are accorded a statutory hen wh1ch, 

once perfected by proper filmg, relate back for pnonry purposes to the commencement of work on a proJeCt or some other date 

precedmg perfect1on of the hen 89 Where such a mechamcs' or matenalmen's hen 1s competmg wnh an assoc1a11on assessment 

hen, the result will tum on the date as ofwh1ch the assoc1at1on assessment hen came mto existence 
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By the language ofsecuon 3-116(a), the assessment "1s a hen from the ume the assessment or fine becomes due." The assessment 

due date, therefore, 1s likely, the cnt1cal companson date for pnontJzmg the assessment hen versus a mechamcs' hen under 

section 3-116's present language 

On the other hand, m setung pnonues between the assoc1at10n assessment hen and first mortgages, 90 sectiOn 3-1 16(b) compares 

perfect1on (recordauon) oft he mortgage wllh the date the assessment became delinquent 91 Perhaps the moment of assessment 

delinquency 1s the cnucal date for companson w1lh relauon back date of mechan1cs' or matenalmen's hen, JUSt as w1th pnonty 

competitiOn between the assessment hen and the first mortgage. 92 After all, regardless of UCIOA's language datmg the hen 

from the due date, delinquency IS prereqUJslle to havmg an enforceable hen 

Yet another, somewhat less hkely companson date would be the date of the declaration creaung the CJC Under the general 

rule ofsecuon 3-116(b), hens and encumbrances recorded before the recordauon of the declarauon are the only mterests takmg 

pnonty over the assoc1atJon assessment hen However, sect1on 3-116(b) seems clearly to except mechanscs' or matenalmen's 

hens from that general rule 93 Therefore, the use of 1ts companson date would seem contrary to the drafters' mtenuons 

*376 C Foreclosure and Redempllon Op11ons 

UCIOA prov1des that the assoc1at1on hen may be foreclosed "m hke manner as a mortgage on real estate" 94 or, pursuant to 

optiOnal language, by power of sale 95 However, power of sale foreclosure JS unavailable m many states 96 Some others wllh 

prOVISIOn for non-JudJcJal foreclosures have nonetheless adopted UCIOA, requmng that the assessment hen can be foreclosed 

only by JUdiCial foreclosure as a mortgage 97 

The dJst1nct10n between JUdJcJal and power of sale foreclosure, Important m all foreclosure settmgs, 98 1s particularly cruc1al 

m foreclosures of CIC assoc1auon assessment l1ens, where assessment defaults contmue to mount dunng the pendency of 

foreclosure proceedmgs. G1ven the relat1vely small dollar amount of assessment arrearages, espec1ally those holdmg super 

pnonty under UCJOA, extensiOn of foreclosure from the few months or less requ1red for non-JUdiCial foreclosure to the one 

and one-half to two years reqUJred for JUdiCial foreclosure 99 can generate add1t10nal assessment defaults several umes the 

amount of the assessment default first foreclosed upon. 100 The relauvely small stakes m an assessment foreclosure may also 

generate a hostile JUdJcJal response to devotmg court ume to such cases 101 On the other hand, a statutory grant of power 

of sale foreclosure authonty ra1ses several problems, 102 among wh1ch would be the more hkely apphcat10n of constitutional 

due process safeguards to *377 a power of sale created by statute than to one pnvately conferred 103 On balance, however, 

11 IS excess1vely burdensome to restnct assocJauons to JUd1c1al foreclosures m a state where power of sale foreclosure 1S 

permllted 
104 

UCIOA should be adopted mcludmg the opuonallanguage ofsecuon 3-116())(1) and (2) permmmg assoc1auons 

foreclosure by non-Jud1c1al foreclosure 

Whatever the foreclosure process perm1tted m a g1ven UCIOA state, an assoc1a11on could act on 1ts Pnont1zed L1en by m1t1atmg 

foreclosure agamst a umt m assessment default Along wllh the umt owner, the assocJatJOn would JOin the holders of any 

mortgages, deeds of trust, or other mtereslSJUnlor to the Pnont1zed L1en as necessary part1es to a JUdJcJal foreclosure In non

JUdiCial foreclosure, these same part1es would be formally notified of the sale Under e1ther method of foreclosure, holders of 

Jumor mterests would stand to rece1ve the excess, 1f any, of the foreclosure sale price over the amount of the Pnonuzed L1en, 

m the order of the1r pnonues The assoc1a11on's Less-Pnont1zed L1en would be among those JUniOr mterests 

The process would vary considerably 1f, mstead, the party seekmg foreclosure were the holder of a first mortgage on a CIC un1t 

Regardless of whether the first mortgagee's loan IS m payment default, default on the assocJatJon assessment IS also hkely an 

event of default under the mortgage, allowmg liS holder to mu1ate foreclosure. If a Pnonuzed L1en were outstandmg agamst the 

unu, the mortgage and liS foreclosure would be subJeCt to the assoc1a11on's Pnonllzed L1en As a semor mterest, the assoc1a11on's 

Pnonuzed L1en could probably nm be forced mto the mortgage foreclosure 105 The Pnont1zed L1en can rece1ve no port1on 

---~--- --- -- ------ ------.-- -------------------------------- ------ -- ------ --~ -
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of the foreclosure .. 378 sale proceeds w1thout part1C1patmg m the foreclosure However, payment of the Pnont1zed Lien-

which, unlike the Less-Pnont1zed L1en, should surv1ve th1s foreclosure 106 as a semor mterest--WJII be necessary to clear tnle 
107 108 

for resale of the unll, or often for presentauon of mortgage msurance or guaranty cla1ms to the FHA or VA 

If the assocJallon w1shed 10 mclude us Pnonllzed L1en m a foreclosure mlllated by the mortgagee, an add1llonal problem m1ght 
109 

anse where the assoc1allon hen must be foreclosedJUdJcJally m a state whtch otherwise recogmzes power of sale foreclosure. 

In that case, 1f the assocJallon 1S to be mcluded m the foreclosure, the first mortgagee m1ght mstead need to y1eld and use 

JUdJCJal foreclosure But the mortgagee would presumably restst swllchmg from the more effictent non-JUdJCJal foreclosure to 

the slower, more expens1ve judJcJa) proceed1ng 

Iromcally, the burdensome requtrement that the assoctatJon foreclose JUdJcJally could mcrease the association's leverage over 

a first mortgagee foreclosmg by power of sale In suing to foreclose on ns senior Pnontized L1en, even after a power of 

sale foreclosure has been commenced by the *379 mortgagee, the assoctatJOn will have to JOin as necessary pan1es the first 

mortgagee, the owner, and all other JUmor mterests--all holders of parts of the equity of redemption VIS a v1s the assocJatJon's 

hen 110 Wnh these necessary part1es also standmg to be extinguished m the mortgagee's power of sale foreclosure, purSUit 

of the assocJatJon's foreclosure lawsuit should requ1re suspension of the non-JUdJcJal foreclosure, m order to allow the JUdtcJal 

foreclosure to go forward wnh the mortgagee and all other necessary parties part1cipatmg 111 If the assoctatton can predtctably 

accomplish suspens1on of the power of sale foreclosure, enforcement of the association's hen w1ll threaten substanual delays 

to the secured lender 

Those who drafted UCIOA's "super pnonty" hen prOVISIOns appear to have been fixated on foreclosure. Th1s fixatiOn IS qune 

understandable smce a pnmary and favorable 1mpact of the "super pnonty" hen w1ll be to allow aggressive assocJatJons to 

bnng umts w1th defaulted assessments mto foreclosure W1thout UCIOA m effect, lenders holdmg defaulted mongages on CJC 

property have often felt In tie mouvation to foreclose for extended penods unit! they have finally worked out some dJsposJtJOn for 

the property Th1s delay can mean the dtfference between financ1al hfe and death for the many C!Cs m economically depressed 

markets, where a smgle lender holds defaulted mortgages on a substantial number of umts wh1ch have enher msolvent or 

abandonmg owners. W1th UCIOA's "superpnonty" lien m effect, the lender JS vulnerable to the associatiOn's foreclosure-which 

may be especially costly where the assoctauon has no access to an otherwise avatlable non-JUdJctal foreclosure process 112 

and must foreclose nself by JUdJCJa) process. To retam control over any foreclosure, the lender may agree to pay delmquent 

assessments to the assocJatJon as necessary, even mcluding new assessments pendmg completion of foreclosure, for wh1ch the 

lender is techmcally not hable. 113 But the more tmportant goal of the assocmuon m foreclosure will be to speed the ume when 

the umt IS owned by an ent1ty, probably the lender purchasmg at foreclosure, whtch Will pay assessments regularly m the future 

If the lender holds muluple properues m a CIC, the resultmg assessment mcome can be very substanual 

*380 Facmg the threat of even a relauvely effic1ent foreclosure, 114 the first mortgagee holdmg subject to a potenual Pnonuzed 

L1en w11l cons1der paymg the assocJatJon the portion of the umt owner's debt secured by the Pnonuzed L1en Mortgagee payment 

of the Pnonuzed L1en was the lender response enVISIOned by UCIOA's drafters 115 Such payment m1ght also seem attracuve 

where an assessment default IS not accompanied by a default m mortgage payments. Accordmg to proviSIOns m most mortgages, 

the lender's payment to the assocJallon of 1ts borrower's delmquent assessments can be added to the secured debt 116 

By payment of the delinquent assessments, the mortgagee m1ght be contemplatmg a result analogous to that tnggered by the 

equnable redempuon from mortgages generally--acqumng the semor hen by paymg it off 117 As a result ofUCIOA's fixauon 

on foreclosure, however, the part1es' respective lien nghts under secuon 3- I 16 are less clear m pre-foreclosure settmgs than 

once: foreclosure is commenced Also, UCIOA's perperually renewable, statutory hen works differently m several respects from 

a mongage secunng a fixed or decreasmg debt, so that payment of the Pnonhzed L1en at any given moment cannot pennanently 

c:hmma1c: the senior lien as a threat to the: first mongage, Which IS normally lhe goal of redeeming from a seniOr mortgage 

',". ,:-".Ne·.t ( ~; ' '' ' ,,~ .'l 1 \''./t 'i~ · 
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One d•fference between the UCIOA hen and an ordmary mortgage 1s that the Pnonuzed L1en and the Less-Pnonuzed L1en are 

both pans of the same hen, w11h varymg pnonues. A mongagee seekmg IHerally to equitably redeem the Pnonuzed L1en would 

thus face the all-or-none rule, requmng redemption of all or none of the hen, here both the Pnonuzed and Less-Pnonuzed 

L1ens, unless the sen1or hen holder otherwise elects to accept a pan.al redempuon. 118 On the other hand, the mongagee seekmg 

redempuon would have no nght to redeem an mterest JUOIOr to 1ts mongage, 119 arguably mcludmg the Less-Pnonuzed L1en 

The mongagee can probably solve these problems by requestmg lo pay the enure assessment delmquency, as secured by both 

Pnonuzed and Less-Pnont•zed L1en The assoc~ation would have IHtle mouve m reJecung such an otTer However, followmg 

such payment, any new delinquency would agam be secured by the UCIOA hen, wHh JtS super pnor11y for the first dollars 

of *381 delinquency up to the SIX-month max1mum UCIOA's hen covers all assessments, WJth no language suggestmg that 

payment of earlier dehnquenc•es leaves later assessments unsecured Nor does the super pnonry proVISIOn con tam language 

suggesung any reducuon of the amount pnonuzed based on payment of previously pnonuzed amounts 

A second d1fference berween ordmary mongagee redempuon of a semor mongage and at!emptmg redemption of the Pnonuzed 

L1en IS m compuung the amount necessary to redeem. The max1mum amount for Pnonuzed L1en 1s potentially changmg at 

all t1mes as new assessments are lev1ed and some or all go unpa1d, as IS the amount of the total UCIOA hen Each assessment 

default mcreases the overall assocJallon hen Meanwh1le, the max1mum s1ze of the Pnonuzed L1en, "lhe common expense 

assessmenrs. which would have become due durmg I he 6 monlhs ImmediGtely precedmg msticullon of an acllon to enforce 

1he 1Ien"t 20 --remams unknowable (except by approx•mauon) Th1s 1s true unul an acuon to enforce the hen 1s mslltuted, 

pmnmg down wh1ch s1x months of assessments are to be used to compute the max1mum By floaung the potential Pnonuzed 

L1en max1mum by reference to changmg assessment figures, UCIOA contmually redefines the Pnonuzed and Less-Pnonuzed 

L1en, pon•ons of the total overall assessment lien flowmg mto the Pnonuzed L1en any ume the Pnonuzed L1en total falls 

below liS maximum, and flowmg back to the Less-Pnont1zed L•en any t1me the applicable max1mum decreases. As a result, 

unul an acuon to enforce the UCIOA hen 1S JOJ!Jated, there is hterally no proper amount to be pa1d in order for a mongagee 

to redeem the hen 

Put another way, under the current language of section 3-116(b), there IS no Prwr1flzed Lien unlllthe moment foreclosure IS 

m1t1ated. 121 So there 1S no hen to redeem, even though one will matenahze mstantaneously upon mwauon of foreclosure 

Even more fundamentally, a mongagee pennanently redeemmg e1ther the Pnont1zed L1en or the enure associatiOn hen--so 

that uncured or fulure dehnquenc•es could not come w1thm protecuon of such hen--would be mcons1stent wllh the perpetually 

renewable nature of 1he UCIOA hen UCIOA accurately contemplates ongomg extensiOns of credll by the assocJaUon to the umt 

owner It also prov1des that unH owner's assessment obhgat10ns shall all be secured w11h at least some pnonty over competmg 

encumbrances Just as the assoc•auon cannot really hm1t 1ts own extension of cred1t, the statute contemplates no l1m11 on the 

over-all assessment lien m dollars or ume Wh1le the super pnonry prOVISIOn contemplates a Six-month max1mum at any g1ven 

moment, 11 con1empla1es no hm1t over tJme 122 Whatever happens to the SIX months of assessments pnonuzed by inlllauon of 

a foreclosure act1on 10 the m1ddle of year one, a Pnonllzed L1en of up to SIX months assessments ex1sts 1f another enforcement 

acuon 1s JOJtJated m year three--or at any future *382 t1me 123 

A first mongagee seek10g protecuon from the Pnonuzed L1en by paymg off the assessments 11 secures (or even paymg off all 

overdue assessments) m•ght seek to document liS payment as a purchase of association nghts to foreclose on any Pnonuzed 

L1en--mcludmg one cons1st10g of new dehnquenc1es--for some time mto the future. 124 Phrased, dJfTerently, 125 the mortgagee 

could descnbe the deal as an ass•gnment to the mortgagee of the assoc1a!Jon's Pnonuzed L1en Under an ass•gnment, the 

mongagee/ass•gnee would 10tend for the hen to remam ahve and sui I secunng the amount the mongagee pa•d for 11. So long as 

the Pnonuzed L1en now held by the mortgagee/assignee remamed ahve and unforeclosed, no add•honal ddmquenctes could 

gam the benefit of 1he super priortry 

From a publ1c pohcy perspecuve. the advantage of hononng th1s "assignment" approach 1s 10 creaung an mcent1ve for first 
126 mongagees to pay 1he assoc•auon the Pnonuzed L1en However, even 1f a court would senously cons1der recogmzmg 

ass1gnmen1 of a lien wh•ch does no1 and may never eXISt, such an assignment of the Pnont•zed L•en should vwlale the UCIOA's 
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prohibition agamst waiver or vanauon by agreement of UCIOA-created nghts 127 To allow the mortgagee to purchase this 

hen, so *383 that the association would rehnqu1sh IIS pnonuzed secunty for all furure assessments, euher permanently or for 

some extended penod, would fly m the face of UCJOA's starutory scheme II would be as If a govemmentaltaxmg authonty 

were to g1ve up IIS future power to auach pnonuzed tax hens for new defaults whenever one deficiency were cured In levymg 

assessments, the association IS somewhat analogous to a governmental authonty 128 levying taxes L1ke the government, 11 must 

collect assessments from us residents to perform cnucal funcuons which clearly resemble governmental responsibi!JUes 129 

L1ke the government, the association has *384 the opuon neither to deny extendmg more and more credit over time to umt 

owners nor to Withhold performance of us responsibihues to mamtam the commumty physically And hke government, Its 

ability to function m soc1ally cnucal arenas depends on renewable, pnonuzed hen protect JOn of Jls assessment mcome 

An addmonal analogy supports the assoc1at1on's contmued entulement to perperually renewable secunty for all furure 

assessments, and prionty for a substanual portion of those assessments, even after past defaults have been cured In a very real 

sense, the assoc1auon IS hke the semor henor holdmg a mortgage which secures obligatory furure advances. As Henry Judy 

and Robert W1111e have observed, the CIC IS, m effect, 

an mvolunrary creduor wh1ch becomes obligated to advance serv1ces to umt owners m rerum for a prom1se of furure payment. 

Such payments are much hke the loans made by a mortgagee under an obligatory mortgage furure advances clause, but wllh 

only the most rudimentary controls upon the amount and ummg of loan advances, the terms of the loan, and the contmumg 

cred1t worth mess of the borrower 130 

Clearly, the UCJOA hen secures furure advances m the sense of contmually accrumg assessment obligations, w1th the 

assoc1auon obligated contmually to pay out mamtenance and operatiOnal costs for the enure commumty regardless of 1ts rece1pt 

of payment. Lenders financmg the purchase of CIC unus can reasonably be held to reahze that these costs and debts must, 

by the1r very narure, persist mto the furure regardless of the assoc1a1Jon's preferences, and to understand that assessments and 

defaults will change over t1me 

L1ke the holder of a mortgage secunng obligatory future advances, 131 the assoc1a1Jon's pnonty for 1ts hen should not be hmued 

at some amount or pomt m lime while the assoc1a!Jon's obhgatJon to make advances pers1sts. Rather, new advances, costs 

covered by assessments, should relate back and rece1ve the same pnonty accorded to the ongmal association hen (under UCIOA, 

holdmg a spl1t pnonty) relatJve to mtervemng hens hke the first mortgagee W1th a semor mortgage to secure obligatory future 

advances, no one's payment of a past advance blocks mclus1on of future obligatory advances m the pnonty hen The same result 

should hold for commumty assoc1at1ons and the1r pnontJzed statutory *385 hen 

Desplle the unavailability ofprotecllon fully analogous to that afforded by equuable redemption, first mortgagees whose own 

loans are not m payment default may very well elect to pay assessment defaults m order to ehmmate the present threat of 

foreclosure by the assoc1at1on t32 While such mortgagees will remam vulnerable to furure defaults gammg pnority over them, 

those defaults will hopefully take some ume to nse to a level where association foreclosure would become worthwhile Indeed, 

at least where generalized econom1c condJIJOns are not severe, the first mortgagee can often persuade the umt owner to cure us 

assessment default and keep 1ts assessments current m the future 133 In weaker econom1es, however, the lender may dec1de 

to refram from paymg assessment dehnquenc1es unul the lender obtams title to the umt m foreclosure, after wh1ch payment 

IS far more hkely 134 

111. STREAMLINING INTERNAL ASSOCIATION FINANCIAL MANAGEMENT 

The hen pnonty prov1s1ons of UCIOA are mtegrally bound up w1th a senes of add111onal measures des1gned to- strengthen 

assoc1a11ons financ1ally, by regulanzmg assoc~auon management not only in the collection of assessments but also m 

budgetmg and record keepmg generally In add1110n to their dJrect 1m pacts on avaiiab1IHy of the UCIOA "super pnonty" for 

assoc1at1on hens, these proviSIOns a1m to d1sciplme and streamline assocJallon management to create financ1ally stronger, more 

dec1s1ve--"meaner, leaner" --associations 

A Recordmg the Assessment L1en 
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F1rst, UClOA prov1des that recordmg the ClC declaratiOn nself conslllutes record nouce and perfectiOn of the lien for 

assessmems 135 In many states, recordmg of a delmquency nollce has been deemed necessary to perfect any hen for unpa1d 

assessments 136 But the burden of recordmg md1v1dual delmquenc1es, unit by unll, can be overwhelmmg and unnecessary 

for assoc1at1ons, espec1ally when the1r management cons1sts of amateurs Attorneys attempting perfecllon by recordmg 

delinquencieS *386 have vaned m opm10n as to whether each success1ve default on a g1ven unll must be recorded, or whether 
137 recordmg one delmquency on a umt will perfect the hen as to subsequent dehnquenc1es as to the same umt In place 

138 of requmng recordmg of md1v1dual dehnquenc1es, UCIOA requ1res recordmg of only the declarat1on and a formalized 

assessment status reportmg system 139 Under UCIOA's language, the statutory hen IS based on the association's ex1stence and 

not on lis declaration's content. Thus, there is no requ1rement m UCIOA that the declaratiOn contam a provisiOn creatmg an 

assessment hen 140 

Des1rable though 11 may be to reqUJre recordatiOn of only the declarallon, the present language without more may leave a 

communny assoc1at1on m some states off the hst of pan.es rece1vmg not1ce of any semor mortgage foreclosure agamst a unll m 

the1r ClCs Some state statutes confine the1r hst ofpart1es to whom nouce foreclosure must be prov1ded to holders ofmterests 

"recorded subsequent to the [mortgage or] deed of trust bemg foreclosed and before recordat1on of the not1ce of sale" 141 

Because the declaralJon was hkely recorded before recordat1on of the mortgage or deed of trust bemg foreclosed upon, the 

assoc1a1Jon m1ght not be enlltled to no lice of foreclosure of such a mortgage or deed of trust, even though liS Less-Pnont1zed 

L1en would stand to be exnnguished m such a sale Recordmg delinquency not1ces could cure th1s problem Preferably, UCIOA 

should be amended to clanfy that recordat1on of the declarauon, *387 even though predatmg recordatiOn of a first mortgage 

or deed of trust, would ent1tle the assoc1a11on to notice of foreclosure m these cases 

B Assessment Status lnqumes 

As an effic1ent subsutute for recordmg separate not1ces of dehnquenc1es agamst each umt owmg unpa1d assessments, UClOA 

cod1fies each unit owner's abJIJty to obtam from the assoc1at1on verificauon of the status of any unpa1d assessments charged 

agamst the unn 142 Wnhm ten bus mess days after rece1vmg the owner's wntten request, the association IS obligated to prov1de 

a recordable assessment status cert1ficate bindmg on the assocmuon, the board and all unn owners m the ClC The statement 

can then be presented to other mterested part1es, such as a mortgagee or potenllal buyer Furthermore, Jt can be placed on the 

pubhc record 

Th1s prov1s1on for assessment status reports cod1fies what had become standard pracuce m many commumues that had no 

statute mandating prov1s1on of such "estoppel statements" As a precond1110n to some contemplated transactions, buyers, lenders 

and tnle msurers regularly ms1st on proof that assessment dehnquenc1es do not encumber the umt In expressly obhgatmg the 

assoc1at1on to respond to these requests, however, UClOA mcreases the unit owner's leverage m seekmg a response from a 

recalcitrant board Further, the mformation contamed m the statement required by UCIOA 1s more prec1se and rehable than a 

s1mple recorded nonce of delinquency, wh1ch w1ll often pomt to a smgle default, Without revealing whether subsequent defaults 
have mcreased the s1ze of the assessment hen 

Nonetheless, the UClOA prov1s1on could be strengthened m several respects Most Importantly, the statute should 1deally 

spec1fy the consequences of an association's failure to respond to a request for an assessment status report Such a non-response 

IS a particularly troubling nsk wnh weakly managed assoc1a11on boards unaware of the1r obhgauons or of how prec1sely to 

fulfill them 143 

Arguably, the consequence of a non-response and a late response should be the eqUivalent of a response that there are no 

assessment delmquenc1es chargeable agamstthe un1t Thus, any dehnquenc1es outstandmg at the ume of an unanswered status 

report request would become wholly unenforceable, by enher foreclosure or personal acuon on the assessment debt In th1s 

same stnct spmt, late responses m1ght be treated as no response at all A more moderate approach to the association's fa1lure 

to umely respond could tngger loss of the assoc1auon's enure statutory hen 144 for assessments then outstandmg, but w1thout 

-----------·--------------------------------- -----
t:. 
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affecung the *388 assoctatJOn's unsecured clatm agamstthe umt owner 145 An even mtlder remedy where no urn ely response 

IS forthcommg would entail merely loss of super pnonty for the unreported assessments then outstandmg, the unreported 

dehnquenctes would rem am secured by the assoctaiiOn's Less-Pnonttzed Lten 146 Of course, tf dehnquenctes contmue to 

mount, the new delmquenctes would become part of a renewable 147 Pnonuzed Lten and the earlier loss pnonty would be 

nullified In selectmg from these potenl!al sanctiOns, the goal should be not only to mouvate a response once a request IS 

recetved, but also to encourage the assoctallon more generally to undertake management practtces necessary to enable prompt 

responses to a II requests 

An tdeal assessment status report statute should also clanfy who can receive assessment mqumes for the assoctatiOn Wtth 

mfonnal assoctatton orgamzat10ns and changmg cttlzen leadership, the mqumng unll owner could well encounter the objection 

ofhavmg asked the wrong party Colorado addresses thts problem by requmng that the mqutry be addressed to the assoctal!on's 

registered agent 148 AssociatiOns may wtsh to appoim thetr management company, if any, or their attorney as the appropnate 

agent Destgnauon of an assoctatton officer runs a far greater nsk that the *389 mdtvtdual destgnee will change without all 

members of the commumty reahzmg the change has occurred. 

Fmally, the statute could also spectfy how mqumes or responses under thts sectton can be later proven, when one of the parties 

dtsagrees over who dtd what when Thus, Colorado's provision specifies use of "certtfied mail, first class postage prepaid, 

return receipt requested," 149 for these mqumes and responses, so that proof of etther the request or the response wtll be readily 

available 

C Budgetmg 

To focus the assoctatton's mternal financial plannmg, UCIOA also requtres annual assoctal!on budgetmg once the first 

assoctauon assessment has been made 150 Availability to the association of the Pnonllzed Lten also depends on adoptiOn 

of such an annual budget, because the assessments used to measure the six-month super pnonty must be based on such a 

budget 151 Once the assoctatton board adopts a proposed budget, UCIOA requtres nol!ce to the commumty of the budget 

proposal and of an opportunity to meet and revtew the proposal 152 However, regardless of actual attendance at the announced 

budget meetmg, the budget IS considered automaucally accepted unless a maJOrity of all homeowners, or any larger percentage 

spectfied m the declarauon, obJects If the budget IS reJected, the previOus budget m effect for the assoctauon contmues until 

a new proposal successfully survtves thts process 

The UCIOA budget provtston draws fire from some commumty assocmuon officers as generally too burdensome, and as 

opemng-the floodgates to paralyzmg dtssent on budget Issues whtch must be efficiently resolved. However, the UCIOA 

procedure stnkes a remarkably good balance between mststmg on methodical financial plannmg by associatiOns 153 and 

allowmg boards leeway to govern wtthout fruuless dtsrupuon by unrepresentative, dtsgruntled restdents 154 

IV. PROPHETS OF DOOM: FEARS OF THE "SUPER PRIORITY" LIEN 

In the vanous JUnsdtcttons whtch have constdered UCIOA, oppos111on to the legtslauon has focused pnmanly on the "super 

pnonty" hen for assoctal!ons collectmg defaulted assessments In addtuon to lender mterests, opposllton has come from several 

other constlluencies whose poslltons on the "super pnonty" hen have vaned from state to state 155 *390 Though the arguments 

over UCIOA's "super pnonty" lien vaned from state to state, certam themes emerged--often focusmg on fears that the new 

"super pnonty" hen would foul up extsung real estate, lendmg or msurance markets Several such prophecies of doom are 
recounted and addressed below 

A Marketabl!uy ofCJC Mortgages on Secondary Market 

Among the arguments often made agamst adopuon of the "super pnonty" hen IS tha1th1s pnonty would tmpatr sale of mortgages 

on the secondary market because of government reqUirements that such mortgages be first hens 156 Thts, in tum, would dry 

' ( . , ':,I ~I~..: 
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up mortgage funds to CIC unn owners m states 1mposmg the "super pnonty" hen for assessments, mterfenng With sales ofCIC 

propemes However, the same Fanme Mae and Freddie Mac regulations wh1ch require lenders 10 rece1ve first hens expressly 

contemplate acqUISition of mortgages subJeCt to the uniform acts' SIX month assessment hen pnonty on the same basis as 

first hens on other resJdentJal property 157 Lenders' and developers' attorneys m states *391 where the umfonn acts' "super 

pnonty" hen ISm effect report that these proviSions have m no way discouraged secondary purchase or sale ofCIC mortgages 

subject to such pnonty 158 

B Escrows of Assessments 

An additiOnal argument agamst the "super pnonty" hen has been that lenders facing a loss of pnonty would demand that each 

new homebuyer escrow SIX months assessments to protect lenders agamst the nsk ofhavmg to pay defaulted assessments. Smce 

developers may be unit owners well mto the life of a CIC, dunng wh1ch lime the allocauon of assessment responsibility may not 

d1scnm10ate 10 favor of the developer, the aggregate of assessment escrows faced by developers ownmg multiple umts could 

become quite substantial 159 By th1s view, such an escrow requirement would inappropnately mcrease development costs and 

home purchase costs to potenllal buyers already cop10g with h1gh housmg costs and, more recently, a troubled economy 

The drafters of the "super pnonty" hen shared this concern and fully expected that first mortgagees would require that unll 

owners establish escrows 10 the amount of the Pnont1zed L1en 160 The expectation of *392 escrow requirements was one 

bas1s for hmumg the Pnorlllzed Lien to equal no more than SIX months assessments 161 However, some expenence w1th the 
162 super pnonty hen suggests that lenders may not ordmanly Impose any escrow reqUirement on CJC unll purchasers. 

Even 1f escrows were routinely required, they would be forcmg homeowners to pay costs wh1ch are, m any case, legiiimate 

costs of CIC homeownersh1p UCIOA's correct prem1se IS that these very real common costs must be recogmzed and borne 

by those who benefit from the mamtenance and other services and the facilities generatmg the costs. W11h mamtenance needs 

nsmg as the first large CIC generation ages, 163 we can no longer casually v1ew commumty assoc1a1Jons as a convenient place 

to transfer unwanted local governmental responsJbJlllies 164 without also enabling assoc1a1Jons to ra1se the funds necessary to 

meet those mfrastructure responsJbJhlles The "super pnonty" hen should 1tself help assessment collections If that boost IS 

accompamed by the escrowing of a modest amount of assessments per un11, the escrowmg should further help assure that CIC 

homeowners each pay their fa1r share Furthermore, 11 would hmll the nsk faced by the most reliable homebuyers that, due 

to others' defaults m the same community, their own assessments may skyrocket while the1r home values plummet 165 Th1s 

lowered nsk, m tum, should help CIC properties to hold their value 

C Tu/e Insurance Coverage 

Tule msurers have expressed fears of new claims agamst them under the UCIOA assessment hen pnonty. One argument IS 

that the structure of the "super pnonty" lien would place t11le msurers m the position of msunng agamst an unforeseen future 

event, the Pnont1zed L1en fueled by a default subsequent to Issuance of the tllle pohcy 166 Such potenual hab1hty seems very 

far fetched under UCIOA and the standard language of the vast maJonty of tJtle pohc1es 

*393 UCIOA clearly provides that, although filing of the declaration JS prerequisite to the statutory assessment hen's eXIStence, 

the hen nself dates not from fihng of the declaratiOn but only "from the ume the assessment or fine becomes due" 167 G1ven thiS 

language, a subsequently ans10g hen, tnggered only upon a default subsequent to Issuance of the IItle pohcy, would clearly be 

w11h10 the Amencan Land Tille Assoc1a1Jon standard owner's and lender's form ExclusiOns from Coverage. Absent any contrary 

endorsement to the standard policy, these exclusiOns from coverage mclude "hens, [etc) attachmg or created subsequent to 

Date ofPohcy (except [mechamcs hens for labor or matenals furnished before pohcy •ssuance))." 168 

In condominium and planned unit development IItle: policies, there JS often added an endorsement wh1ch provides rhe umt 

owner vanous assurances about the legality of the condommmm's or PUD's documc:ntaiJon, existence and opc:rniJon under 

appltcablc law. 
169 

These standard endorsements have also trnduJOnally provtded coverage: against pr1onty of assessment liens 

over mor1gage liens Thus, the tradJIJonal condominiUm c:ndorsement (ALTA Form 4) adds coverage· "ogamst loss or damage by 

--·-- --·------· --·-------·-· -.----------------
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reason of [t]he pnonty of any hen for charges and assessments provided form the condominiUm statutes and condominium 

documents over the hen of any msured mongage Identified m Schedule A "t 70 The tradJllonal PUD endorsement (ALTA Fonn 

5) adds coverage: "agamst loss or damage by reason of [t)he pnonty of any lien for charges and assessments m favor of 

any association of homeowners which are provided form any document referred to in Schedule B over the hen of any msured 

mortgage 1denufied m Schedule A " 171 

Read literally, these tradlliOnally standard endorsements 172 could conceivably be taken to msure agamst the super pnonty of a 

statutory assessment hen even though the hen anses subsequent to Issuance of the title pohcy as a result of a later default After 

all, UCIOA's super pnonty *394 IS accorded literally to "a hen for charges and assessments" and IS pnonty over a mongage 

wh1ch will be listed m Schedule B However, such a hteral readmg of th1s endorsement flies m the face of the fundamental 

nature of IItle insurance wh1ch--unhke casualty, health, lire, and other types of msurance--"insure[s] agamst past risks and 

excludes [from coverage] future nsks" 173 

To clanfy th1s 1mponant hmllauon on coverage agamst assessment hen pnonty, the standard ALTA endorsements should 

be refined Gurdon Buck has proposed that the relevant paragraph of Fonn 4 (and presumably Form 5) be altered to hmll 

coverage supplied by the endorsement to "The pnonty of any Common Expense assessments, mcludmg special assessments, 

due agamst the Unit idenufied m Schedule A and unpa1d as of the date of the pohcy " 174 This endorsement would leave the 

msurer responsible only for defaulted assessments from before Issuance of the IItle policy To obtam mforrnation about such 

past delmquenc1es, the msurer need only obtam the bmdmg assessment status statement required under UCIOA. 175 lnqumes 

mto assessment status have long been standard procedure for many utle msurers, but wllhout any statutory proviSion to back 

up the request With the force of law Under the current ALTA policy, with a properly tailored ClC endorsement, title msurance 

coverage will not extend to a hen ansing only upon a later default lfa t1tle company wished to provide such coverage, 11 could 

of course elect to do so m 1ts own bus mess JUdgement, ell her as a special service to a good client or for an additional fee 176 

CONCLUSION 

The UCJOA "super pnonty" hen for assessments IS a fundamentally sound response to the difficulues community associations 

have expenenced m collecung the assessments wh1ch enable perfonnance of association responsibiliues. With these 

associations prov1dmg more and more cnucal, previOusly public services m our society, and housmg some 15% of our 

population, preservmg the hfehne of assessment dollars IS a matter of urgent necessity The UClOA hen promises to at least 

substantially Improve the financial strength of associations wh1le leavmg other secured lenders reasonably well protected and 

unit owners relatively unburdened by extra payments beyond those previOusly required UClOA accomplished this result by 

carefully comprom1smg mterests represented by associations w1th those of lenders and unit owners, prov1dmg a six-month 

assessment pnonty rather than the much larger pnont1es suggested by some advocates, or by stnct adherence to analogies to 

public government *395 or pnvate lenders With mongages secunng obligatory future advances. 

The UCIOA hen proviSIOns can make our sometimes enfeebled community associations "meaner" m the sense of power 

to be reckoned with by other foreclosure claimants The supponmg financial management prov1stons can also make them 

"leaner" by requmng that associatiOn budgetmg, responsiveness to mqumes, and documentation dulles become more focused 

and streamlined These sect10ns ofUCIOA create some techmcalissues wh1ch funher drafting can resolve Nonetheless, these 

financial management refonns suppon the hen proviSions, and UCIOA wisely makes them dependent on each other 

As good as the UCIOA "super pnonty" hen IS from a pohcy perspective, the Unifonn Act version IS nddled wuh technical 

problems which will hmder lls funct10nmg For example, why should the hen prOVISions focus so exclusively on foreclosure 

nghts at a time when our socu:ty IS beginnmg to tum away from liugauon toward less adversarial resolullon of conflJCt? Why 

no1 count the StX month pnoriry rrom a date othc:r than commencement of foreclosure? Even 1f foreclosure: must remain the 

focus, why phrase: the: siatute to even poss1bly suggest that the only foreclosure which creates the super prionty IS JUdiCial 
foreclosure by the association? 
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More difficult questiOns are posed by UCIOA's apphcab1hty rules as apphed to the UCIOA hen W1th many association 

declaratiOns contammg express subordmallon of assoc1ahon hens to first mortgages, assoc1allons m ex1stence before enactment 

ofUCIOA could arguably lose perhaps UCIOA's strongest benefit, wh1ch even UCIOA 1tself first purports to g1ve to existmg 

associatiOnS (by expressly hsting section 3-116 as apphcable to preex1stmg communities 177 ) before arguably takmg it away 

later m the same sentence with 1ts unw1lhngness to "mvahdate" proviSIOns of ex1stmg declaratiOns. 

The Jomt Ed1tonal Board of the Amencan Bar Assoc1allon and the Umforrn Laws Conference IS currently considenng 

adjustments to the Umforrn Mult•ple Ownership Acts. Wah due reflecuon, careful tinkenng, and the great JmagmatJOn which 

has charactenzed their past work, we can hope for the transformatiOn of a very good remedial mnovatJon to a truly excellent one. 

Footnotes 

al Copyright 1992 by James L. Wmokur 

aal Professor of Law, Umvers1ty of Denver College of Law, LL B, A B., Umvers1ty of Pennsylvama. Gurdon Buck, Dav1d Kirch, 

J1m Stnchartz, and Dale Wh1tman were panJcularly helpful w1th commen1s on earlier drafts of th1s a111cle. Th1s research also 

benefitted from the generous comments of M1ke Clowdus, Wayne Hyatt, Lynn Jordan, Jerry Onen, and Gary Tobey Valuable 

research ass1stance was prov1ded by Randy Evans, Blake Thompson, and Flonan Kogelmck. 

UNIF. CONDOMINIUM ACT, 7 U LA. 421 {1980) (heremafter UCA] The ongmal act was adopted by the Umform Laws 

Conference m 1977. 

2 UNIF PLANNED COMMUNITY ACT, 7B U LA 8 { 1980) 

3 MODEL REAL ESTATE COOPERATIVE ACT, 7B U LA 12 (Supp 1991) 

4 A promment commumty associations attorney and author, Wayne Hyatt, recently broke ranks w1th the many assocJatJon attorneys 

supponing UCIOA, and questioned UCIOA's prem1se that all three ownersh1p forms are so essent~ally Similar as to be properly 

subject to one mtegrated body ofleg•slation He assens that UCIOA 

does not mesh well w1th a large planned commumty bUilt over a penod of years requinng considerable developmental flexibility to 

meet changed Circumstances and t1mes The legal reqUirements applicable to the creat1on of a condommmm wh1ch usually compnses 

a smgle bUIIdmg with a shared mfrastructure Simply do not apply m most cases when dealmg with a master planned commumty 

of potentially hundreds or thousands 'of acres 

Leiter from Wayne S Hyatt, Esq, to Cary S Gnffin, Esq, {Dec 23, 1991) (on file w1th author). Hyatt concludes, however, that 

UCIOA could be effective •fmod1fied to prov1de additiOnal developmental flex•b•lity Hyan's concerns with UCIOA do not extend 

to the assessment lien provisions, wh1ch are drawn from the UCA, a starute he has supponed Jd 

5 Legal ownership of umts and common areas, as distingUished from benefic ~a! ownersh1p, vanes among condommmms, planned 

communitieS and cooperatives. In the condommmm form, each umt IS owned outnght by an owner who, by defimt1on of the 

condommmm, must also hold an und1v1ded ownersh1p mterest m the common areas In cooperallves, the cooperallve corporatiOn 

{1 e, per§ 1-103{10), the "assoc•anon" under UCIOA) typ1cally owns both common areas and md•v•dual umts, wh1ch are leased 

to res1dents who, m rum, own the corporatiOn A planned commumty 1s defined m UCIOA as a res1dual form, bemg any common 

mterest commumty other than a condomm1um or cooperat1ve UNIF. COMMON INTEREST OWNERSHIP ACT§ 1-103{23), 7 

U.L.A at 242 ( 1982) [heremafter UCIOA]. Most planned commumlles are developed under the zomng and subdiVISIOn classifiCation 

"planned umt development, with common area ownersh1p usually held by commumty assoc1at1on in rum owned by the umt owners." 

PREFATORY NOTE, UNIF COMMON INTEREST OWNERSHIP ACT 5, 7 U.L A. 231,231 (1982). Another type of planned 

commumty covered by UCIOA, though not addressed m ns commentary, IS the "rec1procal easement" form, where 1he ennre 

commumty IS d1vided mto pnvaJely owned lois subject to mutual rec1procal easements benefittmg the mdJvJduallots. Th1s form IS 

more often used m commerc~al contexts, though 11 also appears m some h1gh nse planned commumtles and 1n communities where 

pnvate roads cross JndJvJdual lots to reach the mtenor lots and the h1ghway 

6 Compare UCIOA § 1-1 03{7), wh1ch defines "common mterest commumty" as "real estate wnh respect to which a person, by v111ue 

of h1s ownership of a umt, IS obligated to pay for real estate taxes, msurance prem1ums, mamtenance or 1mprovemen1 of other real 

16 



• 

• 

• 

002702 

MEANER LIENOR COMMUNITY ASSOCIATIONS. THE .. , 27 Wake Forest L. . 

7 

estate descnbed m a declaralron "UCIOA § 1-103(7), 7 U L A at 240 ( 1985) Common mteresl commumlles are those governed 

by UCIOA UCIOA §§ 1-20 I, 1-204, 7 U LA at 266 ( 1982) 

COMMUNITY ASSOCIATIONS INSTITUTE FACTBOOK, 7-9 (1988) [herernafter CAl FACTBOOK], (esumating 29,640,000 

CIC resrdents some four years ago, whrch CAl consrdered to be 12 1% of populatron) Hrgher estrmates exrst, See Mrke Bowler 

& Evan McKenzre, /nvrsrble Krngdoms, 5 CAL LAW Dec 1985, at 55 A 1987 Calrfornra study esllmates there were then 

between 13,000 and 16,000 owners' assocratrons mrhat state alone S BARTON AND C SILVERMAN, COMMON INTEREST 

HOMEOWNERS' ASSOCIATIONS MANAGEMENT STUDY REPORT TO THE CALIFORNIA DEPT OF REAL ESTATE 

2 ( 1987) [herernafter BARTON & SIL YERMAN CALIFORNIA STUDY] For extensrve revrew of the emergence of restnctrve 

prornrssory servrtudes as a JUdrcrally favored legal devrce, see generally James L Wrnokur, The Mrxed 8/essrngs of Promrssory 

Servrrudes Toward Optrmrzrng Economrc Utrhry. lndrvrdual Lrberry and Personal/dentrry, 1989 WIS L REV I ( 1989) [heremafler 

Wrnokur, Mrxed 8/essrngs] 

8 See Aparrment/Condomrnrum Market, 27 NA T'L REAL EST INVESTOR, 53, 60 ( 1986) 

9 CAl esumates new common mterest assocratrons are bemg created at the rate of approxrmately 4,000-5,000 per year In each 

of the 50 largest metropolitan areas throughout the U S , well over 50% of all new housrng has for several years now been m 

CIC housmg. CAl FACTBOOK, supra note 7, at msrde front cover Estrmates exrst for the growth of CICs 01\IIOnally See, 

e g. Howe, Colifornra's Homeowner Wars, SF CHRON. July 3, 1989, at C-1, Homeowners' Assocratron Task Force Report to 

Montgomery County Councrl, Rockvrlle, Maryland (1989) at 12 (concludrng that "vrrtually all subdrvrsrons of 50 unrts or more 

are berng developed as common rnterest communrtres and rn the near future the vast maJOnty of our cr11zens wrll lrve under 

these quasi governments"), Stephen E Barton & Carol J Srlverman, The Pohncal Life of Mandatory Homeowners' Assocratrons, rn 

RESIDENTIAL COMMUNITY ASSOCIATIONS PRIVATE GOVERNMENTS fN THE INTERGOVERNMENTAL SYSTEM? 

31, 34 (U S. Advrsory Commrssron on Intergovernmental Relatrons, 1989) (notrng servrtude regrmes account for over 90% of all 

new housmg rn San Jose, Calrfomra) 

10 

II 

12 

New Jersey State League of Mumcrpalrlles v. New Jersey, No BUR-L-790-90 (Nov. 5, 1990) (recogmzrng such servrces as 

essentrally publrc servrces, for whrch CIC resrdents are rn effect double taxed, but holdmg New Jersey statute mandattng 

retmbursement unconstrtullonal for farlrng to equally protecr tenant vrctrms of srmrlar double taxatron) 

See, e g. DOWDEN, COMMUNITY ASSOCIATIONS A GUIDE FOR PUBLIC OFFICIALS, 7-13 (1980), Robert H Nelson, 

The Pnvallzauon of Local Government From Zonrng to RCAs. rn RESIDENTIAL COMMUNITY ASSOCIATIONS PRIVATE 

GOVERNMENTS IN THE fNTERGOVERNMENTAL SYSTEM? 9, 18, 45,47 (U S Advrsory Commrssron on Intergovernmental 

Relations, 1989), Brentwood Subdrvrsron Road Ass'n, Inc v Cooper, 461 N W 2d 340, 342 (Iowa Ct App 1990), 61 Op. Cal Att'y 

Gen 466 ( 1978), Kenney, Drctators of Taste, EASTSIDE WEEK, October 2, 1991 (Seattle) 

Although most associatrons, rna recent Calrfomra study, belreved therr reserves were adequate to avord large specral assessments, 

a thrrd of them had no completed study of !herr reserve needs on whrch to base therr optrmrsm BARTON & SILVERMAN 

CALIFORNIA STUDY, supra note 7. at 21 To srmrlar effect, see also STEVEN A WILLIAMSON AND RONALD J ADAMS, 

DISPUTE RESOLUTION IN CONDOMINIUMS. AN EXPLORATORY STUDY OF CONDOMfNIUM OWNERS fN THE 

STATE OF FLORIDA 58 (1987) [heremafler WILLIAMSON & ADAMS FLORIDA STUDY] (reportrng only two-thrrds of 

assoctatron officers questroned as berng aware of any financral reserves marntamed by the board) Suggestrng a possrble lack of 

adequate reserves, 30% of all assocrations rn the Calrfomra study had called for specral assessments wrthrn the past two years. 

BARTON & SIL YERMAN CALIFORNIA STUDY. supra note 7. at 20 About two-thrrds of resrdents rn the Flonda study 

had already pard at least one specral assessment rn an average of about four and a half years of ownershrp WILLIAMSON 

& ADAMS FLORIDA STUDY, at 52, table 30 In Calrfornra, only 28% of the assocrat10ns whose responses rncluded reserve 

figures reponed reserves at least equalrng the 75% of annual expenses recommended by some rndustry experls BARTON & 

SIL YERMAN CALIFORNIA STUDY, supra note 7. at 20 Compare COMMUNITY ASSOCIATIONS INSTITUTE RESEARCH 

FOUNDATION, RESERVE TO PRESERVE ( 1984) [herernafter RESERVE TO PRESERVE] (declrnrng to set forth any general 

numencal gurdelrnes, and suggestrng that each assocratron's rdeal reserves amount would vary wtth, e g , the remarnrng usefullrfe 

of maJOr common assets, therr replacement costs, each assocratron's srze, etc) 

From a reserves survey of CAl member assocra11ons, RESERVE TO PRESERVE also reporls that 4% of surveyed assocrallons 

lacked any reserves, wnh an addnronal 4% havrng added nothrng to therr reserves Ill the rmmedrately poor year These figures 

represented rmprovements from five years earlier The report prarses the average respondrng assocratrons as havrng both rncreased 

medran reserves per assocra11on by 40%, and doublrng reserves per unrt berween 1979 and 1982 RESERVE TO PRESERVE, 
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at 29 F1gures for recent condommmm convers1ons of older bu1ldmgs were particularly troubling Also, the report charactenzes 

as a "senous financ1al management defic1ency" that fewer than a th1rd of all respondmg assoc1at1ons report havmg any written 

mvestment pohcy Funher, only 13% of volunteer self-managed assoc1at1ons have such a pohcy. Jd at 29 The 524 assoc1a11ons 

respondmg to th1s survey are hkely unusually ac11ve m seekmg trammg and m managmg the assoc1a11ons, so that these results m1ght 

understate reserves madequac1es m 1982 Arguably, reserves madequac1es w1ll have become worse dunng the recess10nary years 

smce RESERVE TO PRESERVE was published For add1t1onal recent expressiOn of concern regardmg adequacy ofassoc1a11on 

reserves generally, see also RCA Charactensucs and issues, rn RESIDENTIAL COMMUNITY ASSOCIATIONS· PRIVATE 

GOVERNMENTS IN THE INTERGOVERNMENTAL SYSTEM? 9-18 (US. Adv1sory Comm1ssron on Intergovernmental 

Relallons, 1989) 

13 Wh1le some associa!lon leaders are sophiStiCated and ded1ca1ed volunteers, or rely upon well qualified management compames, 

other boards are led by amateurs 1ll-equ1pped to prov1de the necessary financral management. The Barton & S1lvennan California 

Management Study portrays many board members as "not thoroughly knowledgeable about their own assoc1ations," and "m1staken 

as to the contents of their assoc1a11on documents" BARTON & SILVERMAN CALIFORNIA STUDY, supra note 7, at 12. Barton 

and S1lverman g1ve examples of a board member m1stakenly behevmg a controversial City parkmg rule to be an assoclallon

adminrstered rule and an assoc1a11on comm1ttee cha1rman unaware of the committee's task. ld See also WILLIAMSON & 

ADAMS FLORIDA STUDY, supra note 12, at 68 (reportmg 61 7% of respondmg condomimum res1dents ei!her "strongly 

agreemg" or "agreemg" that "[m]ost condom1mum officers lack the techmcal trammg to be effecllve managers"). See also CARL 

NORCROSS, TOWNHOUSES & CONDOMINIUMS RESIDENTS' LIKES AND DISLIKES 80-85 (Urban Land Insntute, 1973) 

[[([heremafter NORCROSS]; Unel Re1chman, Resrdenlla/ Pnvate Governments An Introductory Survey, 43 U CHl. L REV. 253, 

290 ( 1976-1977) [heremafter Resrdennal Pnvate Governments] (notmg resrdent drssat1sfactton With fat lure of developers to tram 

assoc1a11on boards) 

14 See also BARTON & SIL YERMAN CALIFORNIA STUDY, supra note 7, at 22 

15 See, e g, ARIZ REV STAT. ANN § 33-1256 (1989), CAL CIV CODE§ 1367 (Deenng 1990), FLA STAT ch. 718 116 (1989), 

GA CODE ANN § 44-3-109 (M1ch1e 1989) (requmng some perfect1on for the assoc1a11on lien to be vahd), HAW REV STAT. § 

514A-90 (1990),1 R S 55-1518 (1988), M1CH COMP LAWS§ 559.208 (1990), NY REAL PROP LAW§ 339-z (McKmney 

1989); OHIO REV CODE ANN § 5311.18 (Anderson 1988), OR REV STAT § 94.709 (1989), VA. CODE ANN § 55-516 

(M1chie 1990), WIS. STAT § 703 16 (1987-88) 

16 Assummg no applicable prov1s1ons m e1ther CIC declarations or state C1C statutes mod1fy the result, the assoctat10n's hen for 

assessments would normally take pnonty over mterests recorded subsequently to the CIC declaratiOn under the common law and 

the state recordmg acts See, e g, Mendrop v Harrell, I 03 So 2d 418, 424 (M1ss 1958), Prudenl1BIIns Co. v Wetzel, 248 N W. 

791, 793 (W1s. !933) Th1s conclus1on focuses on the recorded declaration as havmg created the assoc1a11on's assessment hen at an 

earher date than mortgages agamst md1v1dual unrts. 

17 For convenrence, d1scuss1on of ISsues m thiS art1cle potentially relatmg to both mortgages and deeds of trust Will be discussed m 

terms of mortgages alone, wllh the understandmg that the same substantive pomts made about mortgages are equally applicable to 

deeds of trust For an overv1ew of S1mllant1es and d1fferences berween deeds of trust and mortgages, see, e g, GRANT S NELSON 

AND DALE A WHITMAN, REAL ESTATE FINANCE LAW,§ I 5 (2d ed 1985) [heremafterNELSON & WHITMAN] 

18 Statutes strll followmg § 23(a) of the Federal Housmg Admm1strat1on Form II 3285 Model Statute for Creat1on of 

Apartment Ownersh1p (FHA Model Act) (repnnted wllh commentary m NORMAN PENNEY, RICHARD BROUDE, ROGER 

CUNNINGHAM, LAND FINANCING CASES & MATERIALS, 580-592 (3d ed. 1984) [[[heremafter PENNEY]) prov1de that 

the assoc1at1on hen IS subordmate to any "first mortgage of record" See. e g. VA CODE § 55-79 85 (M1ch1e 1990) (hm1t1ng 

subordrnat1on to first mortgages of mstllutlonal lenders) See generally NELSON & WHITMAN, supra note 17, § 13 5 at 965 

Some other statutes place all mortgages ahead of the assocratlon assessment hen. See, e g. UTAH CODE ANN § 57-8-20 (1990); 

Brask v. Bank ofSt Lou1s, 533 S.W 2d 223 (Mo Ct App 1975) For a state statute subordmatmg assoc1at1on assessmenl hens to 

all mortgages recorded before a g1ven assessment, see OKLA STAT ANN 111 60, § 524 (West 1970) 

19 Havmg been drawn up by developers w11h an eye toward assunng the future ava1labll1ty of financmg, most declarat1ons alter the 

common law/record1ng act pnonty by subordmatmg the assessment hen to first mortgages on md1v1dual umts, and sometimes to all 

umt mortgages Some declarations do so by prov1dmg that the assessment hen and liS pnonty both date from an assessment's due 

date or from not1ce of an assessment default See, e g. St Paul Fed Bank for Sav v Wesby, 501 N E 2d 707,711-12 (Ill App Ct 
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1986), appeal denred, 508 N E 2d 736 (Ill 1987) Other declarations s1mply state the conclusiOn that assoc1a11on assessment l1ens 

are subordmate to first mongages, so that the t1mmg and recordatiOn of the competmg mterests 1s not prerequ1s11e to the pnonty 

result See, e g, Damen Sav & Loan Ass'n v. Johnson, 467 N E 2d 1139 (Ill 1984) (construmg such a declaration) See generally 

ROBERT NATELSON, LAW OF PROPERTY OWNERS ASSOCIATIONS§§ 6 3 2, 6 3 3 (1989) [heremafterNATELSON] 

20 See BAXTER DUNAWAY, THE LAW OF DISTRESSED REAL ESTATE 13-12 ( 1987), ALLAN AXELROD, CURTIS BERGER 

& QUENTIN JOHNSTONE, LAND TRANSFER AND FINANCE CASES AND MATERIALS 267, 269 (3d ed 1986) 

21 The foreclosure of a lender's semor hen usually w1pes out the assoc1a110n's assessment hen The lender who typ1cally purchases 

at the sale w1ll have no respons1b1hty for any assessments wh1ch accrued pnor to foreclosure See, e g. Fma Fed Sav Bank of 

Georg1a v Eaglewood Coun Condommmm Ass'n, 367 S E 2d 876, 880 (Ga 1988) For a diSCUSSIOn of the lender who typ1cally 

purchases at the sale, see rnfra note 29 and accompanymg text Assessments commg due dunng the foreclosure are unlikely to be 

collected from e1ther the owner or lender, perhaps un11l the new umt owner rece1ves the shenfrs deed at the close of any statutory 

redemptton penod See Newpon Condommmm Ass'n v Talman Home Fed Sav. & Loan Ass'n, 545 N E 2d 136 (Ill App Ct 1988), 

app denred 550 N E 2d 558 (Ill 1990) Astomshmgly, recent authonty IS d1v1ded on whether a purchaser who does not expressly 

assume the assessment obhgat10n--such as a foreclosure sale purchaser--becomes hable for assessments by vtrtue of 11s ownersh1p, 

as wtth covenants runmng wtth the land generally Compare Chateaux Condommmms v Dame Is, 754 P 2d 425,427 (Colo Ct App. 

1988) (purchaser on constructtve nouce becomes hable) wuh Century Park Condommmm Ass'n v Norwest Bank B1smark, N A., 

420 N W 2d 349 (N D 1988) (no assumptton by foreclosure sale purchaser, no hab1hty) 

22 See Kleme, Interagency Condomrnium Task Farce, I SYMPOSIUM ON UNIFORM MULTIPLE OWNERSHIP ACTS 10-11 

(Commumty Ass'ns Inst Research Found, Jomt Edttonal Bd for Real Propeny Acts of the Am. Bar Ass'n & Umform Laws 

Conference, 1991) [herem after MULTIPLE OWNERSHIP ACTS SYMPOSIUM] (noung Federal Housmg Authonty's suppon for 

condomm1um financmg begmmng m 1961, Veterans Admmistra110n's support for PUDs begmnmg m 1968, and for condommmms m 

1974, Federal Nauonal Mongage Assoctatmn's (FNMA) and the Federal Home Loan Mongage Corporation (Freddte Mac) suppon 

for PUDs and condommium financmg markets begmmng around 1975) 

23 See Zmman, Condam1nrum lnvesrmenrs and the lnswunonal Lender--A Re V1ew, Sympos1um on the Law ajCondam1nrums, 48 ST 

JOHN'S L. REV 749, 754 (1974) (commentmg on extra burden mongagees face when they acqUire umts m foreclosure and find 

themselves now bound as owners by assessments that have become excess1ve) See also NELSON & WHITMAN, supra note 17, 

at965 

24 Henry L Judy and Roben A W1nte, Uniform Condom1nrum Act Selected Key Issues, 13 REAL PROP PROB & TR J 437,481 

(1978) [heremafter Judy and Wtllte] See also John W Walbran, Condam1nrum Its Economic Funcnons, 30 MO. L REV 531, 

554-55 (1965), Phllhp J Gregory, The Californra Condomrn1um 8111, 14 HASTINGS L J 189,204 (1963) See also. Inwood N 

Homeowners' Ass'n v Hams, 736 S W 2d 632,635 (Tex 1987) 

25 Judy and W1111e, supra note 24, at482 (argu1ng that dtspropon10nate burdemng of a decreasmg base of solvent owners use If threatens 

abthty of those owners 10 meet htgher assessment btlls, leadmg to tncreasmg foreclosures) 

26 ld See, e g, House of Cards TheRtseondFallofDenver's Housrng Markel, Recovery To Be Slow, Pamful. ROCKY MTN NEWS, 

Nov 12, 1989, at 22-23. Among the sp1llover consequences from the cycle of nsmg assessments and nsmg assessment defaults 

IS the 1mpac1 on pubhc governments who have mcreasmgly sh1fted thetr tradttiOnally pubhc governmental responstbthltes to the 

commumty assoc1at10ns Judy and Wtllte, supra note 24, at 483 

21 See CAl FACTBOOK, supra note 7, at 7, 9 (esumatmg that 500 commumty assoc1a11ons ex1s1ed m 1962,20,00010 1975, 55,000 

10 1980 and 130,000 10 1988) 

28 See RESERVE TO PRESERVE, supra note 12, at 30 (reponmg 10 1982 that average assoctallon was seven years old and already 

needmg to consume reserves at rate of a dollar spent for each two dollars set as1de for reserves 10 same year) Condommmm 

convers1on prOJects were usmg reserves even ear her tn 1he1r existences, perhaps foreshadow1ng d1fficuh1es as other common mterest 

commumnes age 

29 See, e g, ROBERT LIFTON, PRACTICAL REAL ESTATE LEGAL, TAX AND BUSINESS STRATEGIES, 262,263 (1979) 

(heremafter LIFTON], W1lham C Prather, A Reahsnc Approach to Foreclosure 14 BUS LAW 132, 135 ( 1958) 
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30 See. e g. MICHAEL MADISON AND ROBERT ZfNMAN, MODERN REAL ESTATE FINANCING 985 (1991 ), LIFTON,supra 

note 29, at 257 

31 See BAXTER DUNAWAY. supra note 20, at §§ 7 01, 7 02 ( 1987) 

32 See NA TEL SON, supra note 19, at § 6 3 3, Judy and Wutle, supra note 24, at 496 

33 Notable exceptions mclude cooperatives and some condommmms, where the1r documentatiOn requ1res assoc1at1on pre-approval of 

umt purchasers Such restraints on ahenat10n ofumts based on financ1al and somet1mes compat1b1hty cntena are often upheld 1fthe 

creatmg documentation of the coopera11ve or condomm1um prov1de for such restramts See, e g. We1sner v Park Ave Corp , 160 

N E 2d 720,723 (NY. 1959) For a rev1ew ofauthont1es, and a spmted argument favonng the vahd1ty ofrestramts agamst the sale of 

condommium and cooperat1ve untts, see VINCENT Dl LORENZO, THE LAW OF CONDOMINIUMS AND COOPERATIVES, 

§ 6-1-30 (1990) Arguments favonng such restramts, and the hkehhood of the creallng documentatiOn contammg such restramts, 

are stronger m the cooperatiVe settmg, where financ1al tDterdependence IS often even greater than m condom1ntums due to the 

cooperatiVe corporatiOn's blanket mortgage, and where each rest dent owns a leasehold rather than fee estate. See NA TELSON, 

supra note 19, 594-608 

Restramts on alienatiOn of untt ownersh1p are also more readtly upheld when structured as a nght of first refusal than as a flat 

prohtb1t1on See, e g. Aquanan Found, Inc v Shalom House, Inc 448 So 2d 1166, 1169 (Fla D1st Ct App 1984), GARY A 

POLIAKOFF, THE LAW OF CONDOMINIUM OPERATIONS§§ 4-74 to -78, -81, -82 (1988) Wh1le the nght of first refusal 

better protects the econom1c poSitiOn of the restncted owner, exerc1smg 1t can be prohibitiVely expens1ve for the assoc1at1on where 

alternate buyers are not read1ly ava1lable Aquanan Found, 448 So 2d at 1169 However, some courts are wtlhng to allow the 

assoc1at10n to screen a potential purchaser before havmg to purchase (or prov1de another purchaser) under a nght of refusal See, 

e g. Coquma Club, Inc v. Mantz, 342 So 2d 112, 115 (Fia D1st Ct App 1977) 

34 Jud1e and W1tt1e, supra note 24, at 496 

35 !d at 494 

36 /d at 475-76 

37 Th1s art1cle's endorsement of financially stronger commumty assoctat1ons IS not tntended to endorse g1vmg additional muscle to 

assoctat1ons m the1r regulatory role of enforcmg use restnctlons w1thm CICs To the contrary, thts author has wntten extens1vely 

on the harmful effects of aggresstvely enforcmg such CC&Rs (covenants, cond1t1ons, and restncuons) m commun1ty assoc1at1ons 

See generally Wmokur, Mtxed 8/essmgs. supra note 7, at 48-75 For a dtscuss1on of commun1ty assoc1a11ons as unbndled and often 

abus1ve "shadow governments," see JOEL GARREAU, EDGE CITY LIFE ON THE NEW FRONTIER 185-208 (1991) 

In add1t1on to strengthenmg assoc1at1ons' financ1al management, UCIOA 1mposes on CICs lackmg arch1tecrural rev1ew resmcuons 

a requtrernent that assoc1a11ons approve all changes to the external appearance of any untt. UCIOA § 2-111 (2), 7 U L A. at 297 

( 1982) Such a statutory 1mpos1110n of assoc1at1on control on md1v1dual umt owners IS bad pubhc pohcy Even where arch11ecrural 

rev1ew proviSIOns are expressed m CIC declarallons, many homebuyers purchase units unaware of th1s hm1tat1on on the1r control 

of the1r own homes. See Wmokur, Mtxed 8/essmgs, supra note 7, at 59 n 246 UCIOA's prov1s1on would potenllally add to the 

number of surpnsed home buyers even the relatively small segment of home buyers who actually read declarauons before buymg 

mto a common mterest communtty Accordmgly, the new Colorado Common Interest Ownersh1p Act omits th1s prov1s1on Compare 

COLO REV STAT§ 38-33 3-211(b}(Supp 1991) 

38 UCIOA § 3-115,7 U LA at525 (1982) 

39 NATELSON, supra note 19, at 238-39, Judy and W1tt1e, supra note 24, at 482 

40 UCIOA § 3-1 02(a)( II), 7 U LA at 326 ( 1982) 

41 UCIOA § 3-102 cmt 5, 7 U LA at 326 (1982) 

42 See the Colorado Common Interest Ownersh1p Act, wh1ch mcludes w1thm the assoc1at1on's powers recovery "of reasonable attorneys 

fees and other legal costs for collect1on of assessments and other acuons to enforce the power of the assoc1at10n, regardless of 

whether or not su1t was 1ntt1ated "COLO REV STAT § 38-33 3-302( I )(k) ( 1991). More generally, the Colorado Common Interest 
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Ownersh1p Act prov1des nghts 10 collec11on costs and anomeys fees caused by v1ola11on of UCIOA, or apphcable declara11on, 

bylaws, rules and regulations, wnh an award of collecllon cos1s and anomeys fees 10 the prevallmg party on each such cla1m COLO 

REV STAT§ 38·33 3-123 (1991) 

43 Unhke fees, fines for v10lat10n of lhe declaration can be Imposed only after no11ce and an opponumty to be heard UCIOA § 

3-102( II), 7 U L.A al 326 ( 1982) Therefore, assoc1a11ons governed by UCIOA Will hkely address la1eness problems wnh standard 

fees ralher than fines 

44 For reference, the text of UCIOA § 3-116(a) 10 ·116())(4} 1s as follows 

Secuon 3-1 16 L1en for Assessmen1s 

(a) The assocm11on has a hen on a umt for any assessment lev1ed agamst !hat uml or fines 1mposed agamsl 11s umt owner from lhe 

nme the assessment or fine becomes due Unless the declaranon otherw1se prov1des, fees, charges, late charges, fines, and mterest 

charged pursuant lo Sect1on 3-102(a)(l0), (II), and (12) are enforceable as assessmems under th1s sect1on If an assessment 1s 

payable m mslalments, the full amount of the assessment IS a hen from the hme the first mstalment thereof becomes due 

(b) A hen under th1s secnon IS pnor to all other hens and encumbrances on a umt except (1) hens and encumbrances recorded 

before the recordatiOn of the declaration and, m a cooperative, hens and encumbrances wh1ch the assoc1a11on creates, assumes, or 

takes subject to, (n) a first secunty mterest on the umt recorded before the date on wh1ch the assessment sought to be enforced 

became dehnquent, or, m a cooperanve, the first secunty interest encumbenng only the umt owner's mterest and perfected before the 

date on wh1ch the assessment sought to be enforced became delinquent, and (111) hens for real estate taxes and other governmental 

assessments or charges agamst the un1t or cooperative The hen 1s also pnor to all secunty mterests descnbed m clause (n) above to 

the extent of I he common expense assessments based on the penod1c budget adopted by the assoc1at1on pursuant to Section 3-115(a) 

wh1ch would have become due m the absence of acceleration dunng the 6 months 1mmed1ately precedmg mstirutlon of an act1on to 

enforce the hen Th1s subsection does not affect the pnonty of mechamcs' or matenalmen's hens, or the pnonty of hens for other 

assessments made by the assoc1at1on (The hen under th1s sec non IS not subject to the prov1s1ons of [1nsert appropnate reference to 

state homestead, dower and courtesy, or other exempllons]) 

(c) Unless the declaranon otherw1se prov1des, 1f2 or more assoc1a11ons have hens for assessments created at any nme on the same 

property, those hens have equal pnonty 

(d) Recordmg of the declarallon const1rutes record not1ce and perfect1on of the hen No funher recorda non of any cla1m of hen for 

assessment under th1s secnon IS requ1red 

(e) A hen for unpa1d assessments 1s extmgu1shed unless proceedmgs to enforce the hen are mstlruted wnhm {3) years after the full 

amount of the assessments becomes due 

{f) Th1s secnon does not proh1b11 acnons to recover sums for wh1ch subsecnon {a) creates a hen or proh1b11 an assoc1at1on from 

lakmg a deed m heu of foreclosure 

{g) A judgment or decree 1n any act1on broughl under th1s sectiOn must mclude costs and reasonable anomey's fees for the prevailing 

party. 

(h) The association upon wnnen request shall fum1sh to a unn owner a statement setnng forth the amount of unpa1d assessmen1s 

agamstthe umt If the umt owner's mterest1S real estate, the statement must be m recordable form The statement must be fum1shed 

wnhin [I 0) busmess days after rece1pt of the request and IS bmdmg on the assoc1at1on, the execunve board, and every umt owner 

(1) In a cooperative, upon nonpayment of an assessment on a umt, the umt owner may be ev1c1ed m the same manner as prov1ded 

by law m the case of an unlawful holdover by a commerc1al tenant, and the hen may be foreclosed as prov1ded by th1s sechOn 

(J) The assoc1at1on's hen may be foreclosed as prov1ded m th1s subsect1on. 

(I) In a condomm1um or planned commumty, the assoc1a11on's hen must be foreclosed m hke manner as a mortgage on real estate 

[or by power of sale under [msert appropnate state starute§, 

{2) In a cooperat1ve whose umt owners' mterests m the umts are real estate (Sect1on 1-IOS),Ihe assoc1ahon's !ten must be foreclosed 

m hke manner as a mortgage on real estate [or by power of sale under [insert appropnate state staru1e§ [or by power of sale under 

subsectiOn (k)], or 

(3) In a cooperat1ve whose unu owners' mterests m !he umts are personal property (Secuon 1-105), the assoc1at10n's !ten must be 

foreclosed m hke manner as a secunty mterest under [msert reference to Art1cle 9, Umform Cornmercml Code] 

((4) In the case of foreclosure under [msert reference to state power of sale s1arute], the assoc1ahon shall g1ve reasonable nohce of 

Its act1on to all hen holders of the un1t whose Interest would be affected ] 

UCIOA§3-116,7ULA at351-52(1982) 

45 ld § 3-1 16(a), 7 U LA at 35 I ( 1982) In I he case of assessments payable m mstallments subject 10 the super pnonry, wh1ch will 

affect no more than SIX monlhs of assessments and charges where only later mstallments are defauhed, the pnonty oflhe assoc1a11on 
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hen--as dosllnct from the moment the hen first attaches--woll focus on the tommg of the assessment delinquency Therefore, 

accelerated mstallment payments woll relate back to the date of the first default on an mstallment, and not to the date the first 

assessment os due ld § 3-ll6(b)(n), 7 U L A at 351 ( 1982) See also 1 GURDON H BUCK, CONDOMfNIUM DEVELOPMENT 

§ 8 66, at8-120 (1991) 

UCIOA's mstallment provo soon threatens assocoanon recovery of assessments 10 the case where the hen for an assessment payable 

10 mstallments os ext10guoshed by foreclosure before all of the 10stallments become due Suppose, for example, a first mortgagee 

forecloses on a umt wtth a hnherto good assessment record, whoch has JUSt recently become subject to an mstallment assessment 

obhgauon stretchong over the commg 12 months There already os a hen 10 the amount of the full 12-month mstallment assessment, 

pursuant to § 3-116(a)'s mstallment language The mortgage foreclosure can thus extmgUlsh whatever portoon of thos hen os not 

pnontozed by § 3-116(b) as ot would any JUniOr hen If the umt owner later defaults on several mstallments of the mstallment 

assessment, no statutory hen would rema10 avaolable to support collec11on On the other hand, where an early mstallment os m default, 

acceleratiOn of assessments can be very valuable m affordong the assoctatlon a worthwhole recovery for enforc10g after a relatovely 

small default. See COMMUNITY ASSOCIATIONS INSTITUTE, COLLECTING ASSESSMENTS AN OPERATIONAL GUIDE 

II (GAP Report 10, 1988) 

Assocoattons governed by UCIOA's § 3-116(a) should thus weogh carefully the pros and cons oflevymg assessments m mstallments 

Unfortunately, some declaratton provosoons ehmmate the chooce by mandatmg that general assessments be levoed as annual 

assessments payable m equal monthly assessments Though the UCIOA's mstallment language may afford the assocoai!On some 

advantage where 11 accelerates an mstallment assessment obhgatoon, on balance the abohty to enforce short-hved dehnquencoes 

moght not be worth the potential loss of hen for later mossed assognments Arguably, UCIOA moght bener protect assocoauon 

mterests by datmg the hen from the date assessments, mcludmg mstallment payments, become due See. e g. WASH REV CODE 

§ 64 34 364(1) (1990) 

46 UCIOA § 3-116(a), 7 U LA at 351 ( 1982) Some state adoptoons of§ 3-116(a) expressly mclude attorneys' fees See. e g. COLO 

REV STAT § 38-33 3-316 (I) (1991), CONN GEN STAT § 47-258 (1991) 

47 UCIOA §§ 3-116(b)(o)-(lll), 7 U LA at 527 (1982) 

48 Jd 

49 ld § 1-104,7 U LA at250 (1982) 

50 The "super pnonty" hen for assessments over first mortgages and deeds of trust has thus far been adopted as part of the UCIOA m the 

followmg states Alaska, ALASKA STAT § 34 08 470 ( 1990), Colorado, COLO REV STAT § 38-33 3-316 ( 1991 ), Connectocut, 

CONN. GEN STAT § 47-258 (1989), Nevada, NEV REV STAT.§ 116 3116 (1991), West Vorg10oa, W VA. CODE§ 36B-3-116 

( 1986) Essentoally the same statutory hen pnonry provo soon has been adopted as part of the Umfonn Condommoum Act (UCA), 

applicable only to condom1mums, m the followmg states Pennsylvanoa, PA CONS STAT ANN § 5-3101 to -3414 (1990), Rhode 

Island, R I. GEN LAWS § 34-36 1-1 01 to 34-36 1-4 20 ( 1982) But see Act of March 9, 1992, ch. 8, 1992 R I PUB LAWS 8 

(recently amendong R I GEN LAWS §34-36 1-3 16 ( 1991 ), cuttmg back the super pnonty from five years of assessments to sox 

months) Compare WASH REV CODE§ 64 34 364(3) ( 1991) (provodmg for the limited sox-month assessment hen pnonry, except 

that ( 1) a mortgagee may reduce the sox-month pnonry by up to three months of delay on the assocoatlon's provo soon of a nonce of 

delinquency where the mortgagee has prevoously asked for such notice from the assoc1atoon), WASH REV CODE § 64 34 364(4) 

(1991), WASH REV. CODE§ 64 34 364 (1991) (prov1dmg that the super pnonry for any portoon of the hen os waoved of 1tos 

foreclosed by non-JUdlcoal foreclosure) Washongton, DC has adopted the super pnonty for assessment hens as part of a sweepmg 

rev1soon bnngmg ns statute fa1rly closely on I me woth the UCA SeeD C CODE ANN § 45-1853 ( 1991) Several states have adopted 

the UCA wnhout oncorporat10g the "super pnonry" hen prov1soons See. e g, ARIZ REV STAT. ANN § 33-1201 (1990 & Supp 

1991); ME REV STAT ANN tot 33, §§ 1601-101 to 1604-118 (West 1988 & Supp 1991), MO ANN STAT §§ 4481·101 

to 448 1-120 (Vernon 1986), NEB REV STAT §§ 76-801,76-874 (1990), N M STAT ANN §§ 47-7A-1 to 47-70-20 (Mochoe 

Supp 1991) 

51 UCIOA § 3-116(b), 7 U LA at 351 ( 1982) 

52 The concept of sphnong a songle hen 1nto rwo hens holdong varymg pnonry IS not new to the law of land secunty See. e g. NatiOnal 

Bank ofWashongton v Equory Investors. 506 P 2d 20, 23 (Wash 1973), appeal after remand. 518 P 2d 1072, (Wash 1974), appeal 

after remand. 546 P 2d 440 (Wash 1976) (consorucuon loan hen, secunng future optiOnal advances held partoally senoor and partoally 

JUnoor to ontervenmg matenalman's hen, based on wh1ch advances were made before matenalman's hen anached), Moddlebrook· 
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53 

54 

55 

56 

57 

58 

59 

60 

----------- -----------·-------

Anderson Co v Southwest Sav & Loan Ass'n, 96 Cal Rptr 338, 341 (Dtst Ct App 1971) (subordmatton of seller's trust deed tO 

construcuon loan hen deemed condtnonal, so that only pan of constructton hen takes pnonty) 

See supra note 46 

UCIOA § 3-116(b), 7 U LA at 527 (1982) 

On thts pomt, the Colorado statute pnonuzes attorneys fees and enforcement costs, keeping them separate from, and unhmued by, 

the stx-months assessment cethng. COLO REV STAT § 38-33 3-316 2(b)(JI) ( 1991) 

See supra text accompanytng note 45 An mterestmg tssue ts posed by Dents Caron, whose treattse Connecncut Foreclosures (2d 

ed 1989) ts quoted mAnderson, Collectton of Common Charges tn Connecncut Common Interest Commumttes An Analysts of 

the Appltcat10n of the Super Pnonty Lten and Related Collecnon Remedtes, 6-8 (1991) (unpublished paper) Assume a mortgage 

foreclosure tS commenced wtth all assessments on the subject umt current However, dunng the foreclosure the owner ceases all 

assessment payments Etght months of assessment defaults follow Are any of these deltnquenctes wllhtn the Pnonnzed Lten desptte 

the fact that they mvolve assessments followmg commencement of foreclosure, m contrast to the "stx months tmmedt ately precedmg 

an actton to enforce the hen" spoken ofm § 3-116(b)? Because thts reference tO 6 months precedmg foreclosure tS merely a measure 

of the maxtmum Pnonttzed Lten, any and all assessment dehnquencte's regardless of when the assessment came due quahfy for 

mcluston m the Pnonttzed Lten, as do other fines, charges, etc , but all only "to the extent of assessments based on the budget 

whtch would have become due m the absence of acceleratton dunng the 6 months tmmedtately precedmg an act ton to enforce the 

hen" UClOA § 3-116,7 U LA at 351 (1982) In her paper, Anderson reports that Connecttcut courts, unsympathettc wtth lender 

arguments that no super pnonty attaches m thts sttuatton, acknowledges the approach sketched above, and mcorrectly concludes 

herself that the assoctallon would recetve a pnonty equal to stx months of the actual mtssed assessments, regardless of the ttmmg of 

the fihng of the acnons or the assessments budgeted before that actton Anderson, Collecnon of Common Charges m Connecttcut 

Common Interest Communmes An Analysts of the Apphcallon of the Super Pnonty Lten and Related Collectton Remedtes, 8 

( 1991) (unpublished paper) 

The UCIOA mandates a budgetmg process m § 3-103(c), UCIOA § 3-103(c), 7 U LA at 304 (1982). For a dtscusston of the 

budgettng process, see tnfra notes 150-54 and accompanymg text 

UCIOA § 3-116(b), 7 U LA at 527 (1982) 

ld 

See. e g. COLO REV. STAT § 838-38-105 (Supp 1991) But see WASH REV CODE § 64 34.364 (1991) (surnmanzed supra 

m note 50) 

61 See, e g, BAXTER DUNAWAY, supra note 20, at 12-9 (1991) See also Manon A Marquts, Statutory Redempllon R1ghts, 3 

WASH L REV 177, 185-86 ( 1928) (addressmg the rule that a credttor may not exerctse nghts of statutory redemptton after "hts 

own" foreclosure sale) 

[W]here a plamuffby hts complamt, and defendant or mtervenors by cross-complamts, m one sutt, seek foreclosure and execunon 

sale m sattsfacnon of thetr mortgages or hens, and obtam a decree adjudgtng the amount due each, fixmg the order of pnonty, 

ordenng the property sold and dtsmbutton among the parttes m the order of thetr rank, the sale tS for and on behalf of each and 

all even though the proceeds of the sale may be msu ffictent to pay the full amount due some 

See 1d at 187-88, cued wah approvalm Seattle Medtcal Ctr Inc v Cameo Corp, 339 P 2d 93,96 (Wash 1959) By thts analysts, 

for the mortgagee's foreclosure to become the JUntor !tenor's, acnon may requtre the JUntOr answenng the foreclosure complamt by 

a cross-clatm praymg foreclosure of thetr own hen See 1d Focusmg on the form of a JUntor hen or's answer to bemg JOtned m the 

semor's foreclosure should be trrelevant, constdermg that the substanuve results of the foreclosure wtll be unchanged regardless 

of whether the JUniOr !tenor acttvely cross-clatms for foreclosure or merely appears and asks for apphcallon of the sale proceeds 

to tiS hen Rather, all JUntor !tenors parttctpanng m sen tor !tenor foreclosures--mcludmg communny assoctattons holdmg JUntor 

assessment hens--should be treated as m an act ton tO enforce thetr hen Gtven the ctted authonty, however, assoctanons mtght as 

well honor the formal dtstmctton m thetr pleadmgs 

Rather than relymg on such esotenc dtstmcuons, however, UCIOA's § 3-116(b) should be clan lied Washmgton has a provtston 

measunng the stx months from the date of 
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a shenfrs sale man action for JUdiCial foreclosure by e11her the assoc1a11on or a mongagee, Ihe dale of a 1rus1ee's sale m a non

JUdiCial foreclosure by a mortgagee, or the date of recordmg of the declaratiOn of forfeiture m a proceedmg by the vendor under 

a real esta1e contract 

WASH REV CODE§ 64 34 364(3) (Supp 1991) By measunng I he s1x momhs from the date of a foreclosure sale, the Washmg1on 

staru1e has the add1110nal advantage of mcludmg w11hm the hen pnonry an 1mportant penod of frequem assessment delinquency 

In cons1denng whether JUmor hens are bemg enforced m semor lienor foreclosure act1ons, see 4 AM LAW OF PROP § 16 191 

(Casner ed, 1952) Here, the late Professor Osborne's treatmem reflects that the purposes of mcludmg a JUmor henor m a semor 

he nor's foreclosures mclude allowmg such JUmor to realize on lis secunry much like the semor, except With a lower pnonry claim 

to the sale proceeds 

62 COLO REV STAT ANN.§38-333-3162(b)(I)(Supp 1991) 

63 Other UCIOA sections treated as automatically applicable to ex1shng associations mclude Separate Tilles and Taxation(§ 1-105), 

Apphcab1llry of Local Ordmances, etc , (§ 1-1 06), Emment Domam (§ 1-107), Construction and Valld1ry of Declaration and Bylaws 

(§ 2-1 03), Descnptlon of Umts (§ 2-104), Merger or Consohdatton of CICs (§ 2-121 ), Powers of the Umt Owner's Assoc1at10n (§ 

3-I02(a)(l)-(6), (11)-(16)), Tort and Contract L1ab1hry (§ 3-111), Association Records(§ 3-118), Resale ofUmts (§ 4-109) and 

Effect of V1olat1ons of R1ghts of Action (§ 4-117) The defimllons sectiOn 1S also applicable to the extenl necessary 1n construmg 

the applicable substant1ve prov1s1ons 

64 

65 

66 

67 

UCIOA § 1-204, 7 U LA at 266 (1982) 

Jd 

UCJOA § 1-201, 7 U LA. at264 (1982) 

UCIOA § l-206leaves 11 unclear whether a preex1st1ng CIC can elect to be treated as fully subject to UCIOA, as 1f11 were a new CIC 

UCIOA § 1-206, 7 U LA at 269 ( 1982) The language of§ 1-206 appears to perm II such an elecllon, 1fonly by an amendment to the 

declarallon incorporatmg the full UCIOA statute mto the declaration Jd However, Comment 6 to§ 1-206 exphculy concludes that 

th1s sect1on does not perm1t a preex1stmg commumry to elect to come entlfely wnhin the prov1s1ons of1he Act UCIOA § 1-206 cmt 

6, 7 U L A at269 ( 1982) The comment may be d1s11ngmshmg berween amendment of mternal governance documents versus cho1ce 

of apphcable public law However, 11 IS unclear why an amendment mcorporatmg the statute, or even a UCIOA vanant, should 

not be permiSSible under UCIOA § 1-206 Comment 6 does suggest a dauntmg ahemallve--termmallng the CIC under preex1stmg 

law and creatmg a new, post-UCIOA CIC The b1ggest drawback to th1s suggestiOn IS that, unlll UCIOA has become applicable, 

termmauon would reqmre a unammous vote of umt owners unless the declarallon authonzed 1ermmauon of 1he CIC upon a lesser 

vote See GERALD KORNGOLD, PRIVATE LAND USE ARRANGEMENTS, § II 03 ( 1990) UCIOA replaces the unamm1ry 

requJTement for termmallon Wllh an 80% requiTement UCIOA § 2-118, 7 U LA at 483 ( 1982) 

Nellher of these approaches for bnngmg a preex1stmg CIC under UCIOA tnggers the rule that UCIOA's seCllons apply "only w11h 

respect to evems and CITCumstances occurnng after the effect1ve dale of 1h1s [Act) and do not mvahdate ex1stmg prov1s1ons of 1he 

[declarauon, bylaws, or plats and plans] of those common mterest commun111es" UCIOA § 1-204,7 U LA a1 266 (1982) That 

llm11mg language appears only m § 1-204 regardmg appllcab111ry to preex1shng CICs that have not opted m to UCIOA coverage 

In these cases, UCIOA's "super pnonry"llen could arguably apply to preexiSlmg loans secured by mortgages ofunlls m CIC unlls 

wh1ch elect by amendment to be covered under UCIOA Although applicatiOn of the super pnonry m such Circumstances m1gh1 

prove consllrutiOnal, the contrary argument would be far stronger where lenders unaware ofUCIOA made loans m reliance on semor 

pnonry For a d1scuss1on of the const1tut10nallry, see Infra notes 79-87 and accompanymg text Further, the fa1mess of so 1mposmg 

the super pnonry agamst pre-UCIOA loans would cenamly be quesllonable 

In Colorado, preex1stmg assoc1a11ons are afforded a starutory formula for electmg treatment under the Colorado Common Interest 

Ownersh1p Ac1 COLO REV STAT § 38-33 3-118 (Supp 1991) Wh1le the elecllon, modelled after an analogous eleCIIon m 

Colorado's non-profi1 corporatiOn law, IS far eas1er to accomplish than a full scale amendment of the declaratiOn, ns 1mpac1 1s 

expressly resmc1ed Spec1fically, the Colorado Acl apphes "only w1th respec110 evems and C!Tcumstances occumng on or after July 

I, 1992, lhe effec11ve date ofth1s Act, and does not mvahdate prov1s1ons of any [declaratiOn, bylaws, or plats and plans] of !hose 

common 101erest communmes "COLO REV STAT § 38-33 3-118(5) (Supp 1991) 

68 UCIOA § 3-ll6(b), 7 U L A at 35 I ( 1985) For a d1scuss1on of pnonues, see also supra nole S l and accompany1ng 1ex1 

'•' ~ •' 1 1 .! .-. I ("/• .-1', • 1 t '1/'/ ll ~ 
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69 For a d•scuss•on of pnonry 1m posed m condomm1um starutes, see supra note 50 

70 In at least some parts of the Umted States, these proviSIOns appear frequently For examples of types of such prOVISIOns, see supra 

note 18 and mfra note 72 

71 UCIOA § 1-204,7 U LA at 266 (1982) 

72 Where a subordmation ex1sts, 1ts wordmg IS frequently drawn from HUD-FHA Form 1400 Senes, HUD-FHA Handbook 4135 1 

Declaration, AMJcle IV, Covenant for Mamtenance Assessment, "Sect1on 9 Subordmat1on of the L1en to Mortgages" (REV 2 1981) 

"The hen of any assessment prov1ded for herem shall be subordmate to the hen of any first mortgage" Th1s language expressly limits 

the subordmat10n to "the assessment prov1ded for herem," and srrengthens the argument that 11 would not address subordination 

of a UCIOA srarurory assessment 

By contrast, language drawn from FHA 4150 (Rev -I), Declaration, II (4) 1s more sweepmg, and less helpful to the assoc1at1on m th1s 

context "The hen of any assessment IS subord10ate to the hen of any first mortgage "L•kew1se, language drawn from VA GUidehne 

7(b) and VA Form 26-8201 con tams language wh1ch likely mcludes the UCIOA assessment hen. "The hen of any assessment lev1ed 

by the HOA must be subordmate to the lien of a first mortgage" 

73 An analogous 1ssue IS created where a CJC's declaratiOn expressly prov1des that not1ce of assessment hens shall be afforded by 

recordmg nouces of default whenever a umt owner fatls to pay assessments Th1s requuement 1s far more burdensome than the 

UCJOA requuement that "recordmg of the declarallon const1rutes record notice and perfect1on of the hen " UCIOA § 3-116(d), 

7 U LA at 351 ( 1982) Recording requ•rements applicable to the UCIOA starutory assessment hen are d1scussed mfra m text 

accompany•ng notes 135-41 As suggested by the Immediately precedmg diSCUSSIOn of the pnonty provts•on m many CIC 

declarations, however, 11 Will often be arguable that the perfection requ1rement apphed only to the hen created by the declaratiOn, 

and not to the UCIOA hen 

74 UCIOA § 1-204, 7 U LA at 266 (1982) 

75 

76 

Jd 

The Random House Dtctlonary of the Enghsh Language defines "mvahdate" as "to render mvahd, to d•scredll, to depnve of legal 

force or efficacy; nulhfy" RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 1003 (2d ed 1987) But see 

UCIOA § 1-204 cmt. 3, 7 U LA at 266 (1982) (embodymg UCIOA's drafter's conservative posmon on UCIOA apphcab1hty) In 

contrast to the more limited "mvahdat10n" language of the srarute 1tself, Comment 3 states, "[M]oreover, the proviSIOns of th1s Act 

are subject to the proviSions of the mstruments creatmg the common mterest commumty, and th1s Act does not Invalidate those 

mstruments "UCIOA § 1-204 cmt. 3, 7 U LA at 266 ( 1985) Use of the amb1guous term "1nvahdate" IS one of several weaknesses 

m UCIOA's scheme for applymg us terms to preex1st1ng CICs Another mterpret1ve problem IS determmmg the consequence 

of a UCIOA sect1on bemg om1tted from § 1·204's hstlng of sectiOns applicable to preex1stmg commumt1es Thus, for example, 

even where the declaratiOn of a pre-eXISting CIC IS s•lent on the subject of msurance, a poss1ble readmg of§ 1-204 IS that the 

msurance reqUirements of§ 3-113 are mapphcable Sect1on 1-204, Comment 2 suggests th1s result '"[O)Id'law remams applicable 

to p~ev10usly created common Interest commumtles where not automatically displaced by[§ 1-204 of] the Act [[U]nder § 2-106, 

owners of 'old' common mterest commum11es may amend any proviSions of the1r declaration or bylaws, even 1f the amendment 

would not be permitted by 'old' law . "UCIOA § 1-204 cmt 3, 7 U LA. at 266 (1982) See also UCIOA § 1-204,1 U LA 

at 266 (1985) (relocation ofboundanes per§ 2-112 permuted only •f assoc.at10n so amends 11s declaratiOn) But as now drafted, 

no UCIOA language supports UCIOA's conservat1vc comment by clearly mandatmg § 3-113's mapphcab•hty, leavmg a gap likely 

to generate hugatlon Such drafting amb•gu•ry should be ehmmated by express spec1ficat1on of the consequences of omiSSIOn of 

a sect• on from § 1-204's hst 

Another fundamental 1ssue IS whether constiTutional cons1derat10ns on the m1nds of the UCIOA drafters mandate that much of 

UCIOA should be mapphcable to preexiSting assoc1at1ons--even wuh regard to post-UCIOA events and c1rcumsrances, and even 

where the declaration is silent Gran red, UCIOA's example of redrawmg boundanes mvolves so tang•ble a change of property nghts 

as to ra1se troubling questions ofunconstuur•onal mterference wuh conrracrs or propeny. But applymg to preex1stmg assoc1at1ons 

corporare-regulatory secuons hke those addressmg msurance, supra, executive board membersh1p (§ 3-1 03), and meenng quorums 

(§ 3-108), arguably pose few const1rut•onal problems Indeed, even 10 the face of express provisions 10 the declaration, one m1ght 

argue the vahd1ty of applymg such corporate-regulatory prov•s•ons to preexiSimg assoc1at•ons 
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Though mcorpora1ed assoc1a110ns d1ffer 1n 1mponan1 respecls from lhe claSSIC for-profil corporauon, see, e g. NA TELSON, supra 

nole 19, at 66-67, I he validity of apply10g corpora1e-regula10ry prov1s1ons of UCIOA to incorpora1ed assoc1a11ons can be rem forced 

by reference 10 reserved corporale power prov1s1ons 10 slale consllru110ns and s1a1u1es, wh1ch allow fulure changes 10 corporale 

regula11ons as part of 1he conlract creaung the corpora lion See, e g. Brundage v New Jersey Z10c Co , 226 A 2d 585 (N J 1967), 

McNulty v W & J Sloane, 54 NY S 2d 253 (NY Sup Ct 1945) See generally HARRY G HENN & JOHN R. ALEXANDER, 

LAW OF CORPORATIONS, 953·55 (1983) Therefore, 10 cons1denng adopuon or amendment of the starute, sect1on-by-sect1on 

rev1ew of the appllcab1llty proviSions w1ll likely generate several candidates for broader appllcab1hty than now prov1ded 10 UCIOA 

For d1scuss1on of the const1fUt10nahry of applymg § 3-116 to "new" mortgage loans 10 "old" common Interest commumues, see 

mfra notes 79-87 and accompanymg text 

77 UCIOA § 1-204, 7 U l A at 250 ( 1982) 

78 Formally, nollce to lenders denves from the new staru1e plus recorded declarations wh1ch UCIOA g1ves grea1er effect as 1mpanmg 

nollce As a pract1cal ma!ler, the lend10g and IItle commumt1es w1ll very hkely become actually aware of UCIOA's hen pnonty 

prov1S1ons--10cludmg 1he new 1mport of recorded declarations, and the lack of necesSity for recorded dehnquenc1es-- dunng the 

leg1sla11Ve process AI the latest, lenders w1ll learn of the new prOVISIOns when they begm transactmg under the new starute On the 

other hand, not1ce to new mortgagees of propert1es 10 preex1st10g CICs could be further clanfied by use of more prec1se language 

for resolv10g differences between UCIOA's prov1s1ons and those of declara11ons m commum11es where new loans are made 

79 The contracts clause slates "No State shall pass any Law 1mpamng the Obhgallon of Contracts" US CONST art l, § 10 

80 See UCIOA § 1-204, cmt 3, 7 U LA at 250 (1982) 

81 II has been argued m olher con texis !hat enac1men1 of UCIOA's "super pnonry" hen would prejUdice un11 owners' ab1llty 10 ob1a1n 

financmg Th1s argumen1 appears to be w1thou1 mem See mfra 1ex1 accompanymg no1e 155 II m1gh1 also be assened 1ha1 unn 

owners' relat1onsh1ps w11h 1he1r mongage lenders are of grea1er personal 1mportance 10 lhe owners because such lenders 10fluence 

avallab1hty of furure credll Therefore, the un11 owners m1gh1 have an mleresl 10 the1r mongage lender holdmg top pnonty so thai 

they are most hkely to be pa1d 10 hard limes Th1s mlerest seems far too tenuous and subjec11ve to render apphca11on of the UCIOA 

hen pnonry scheme unconst1rullonal Jd 

82 As noted above, mortgage lenders whose loans precede the enaclment ofUCIOA wJII not be subject 10 the "super pnonty" hen under 

the conservatiVe apphcabJI1ty prov1s1ons of§ I -204 lfUCIOA's drafiers had anemp1ed to b10d such pre-UCIOA lenders, 1hey m1ght 

well have been successful Granted, 10 that case, the pre-UCIOA lender> could have a somewhal stronger cla1m for 10vahdaung 

apphcat10n to 1hem of UCIOA's "super pnonty" lem Arguably, CJC declaratiOn prov1s1ons address10g lender nghts (10 pnonry, 

10 no1ice of delinquency, to notice of proposed declarauon amendments, etc) create th1rd pany benefic1ary nghts, vested 10 each 

mongagee from the momenl 11 takes CJC propeny as secunry 10 rehance on the declaration See generally E A FARNSWORTH, 

CONTRACTS 709-44 ( 1982). However, even w1th relroaCIIVIty eslabhshed, 11 1S quesuonable whether UCIOA's "super pnonry" 

hen's 1mpac1 would be deemed suffic1ently substantial to VIOlate the U S Const1tu11on's contracts clause See supra notes 79-80 

and accompany10g lex t 

83 See, e g. JOHN NOWAK AND RONALD ROTUNDA, CONSTITUTIONAL LAW 404 (4th ed 1991) 

84 See Texaco, Inc v Short, 454 US 516,529 (1982), Alhed Structural Steel Co v. Spannaus, 438 US 234,244-45, reh'g demed. 

439 us 886 ( 1978) 

85 See, e g. W B Worthen Co v Kavanaugh. 295 US 56,59 ( 1935) See also NOWAK AND ROTUNDA, supra note 83, al405-06 

86 See Keystone B1rummous Coal Assoc v DeBe~ed1crus, 480 US 470,503 (1987) 

87 See Alhed Structural Steel Co v Spannaus, 438 U S 234, 250, reh'g demed. 439 U S 886 ( 1978) The broad, generalized econom1c 

or soc1al problem requmng a remed1al approach such as UCIOA's "super pnonry" hen are addressed supra at no1es 22-37 

88 Useful d1scuss1on of these pnonry questiOns 10 1he conrexl of 1he Umform Condomm1um Act appears 10 Judy and W1tlle, supra 

nole 24, at 501 See a/sa the FHA Model Acl, supra note 18, on wh1ch many state statules were based, prov1d1ng the assoc1a1ion 

hen pnonry over all hens bur first hens, presumably 10clud10g mechamcs' hens These generalized condom10mm statures may be 

expressly superseded 10 1he adopuon of UCIOA Th1s m1gh1 be less hkely wnh respec1 10 I hose s1a1e statures spec11ically accordmg 

:-: - NE.<\ ....... ' _,..: 
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89 

90 

91 

mechamcs' hens pnonry over assessment hens See IDAHO CODE§ 55-1518 ( 1989), N C GEN STAT § 47 A-22(a) ( 1991 ), WIS 

STAT ANN § 703 23(l)(a) (1991) 

Useful general d•scuss1on of attachment and pnonry ofmechamcs' hens appears m NELSON & WHITMAN,supra note 17, at§ 12 4 

The pnonry senmg d1scussed here IS for the Less-Pnont1zed L1en, and not for the Pnont•zed L1en 

The due date and delmquency date Will often be vnrually the same date, as where an assessment due on the first of each month 

becomes delinquent that mght at m•dmght However, some declarations contam proviSions postpomng dehnquency until later m 

the month when payment was first due 

92 Ltke a first mongage, a mechamcs' or matenalmen's hen also •s excepted from the general rule of assessment hen pnonry relating 

back to fihng of the declaratiOn So, analyzmg assessment hen pnonry s•m•larly as agamst both mechamcs' hens and first mortgages 

echoes a theme already sounded m § 3-116 

93 See NELSON & WHITMAN, supra note 17, at 955 n 50, for the contrary v1ew that, under UCIOA, a mechamcs' hen's pnonry 

would depend on companson of the relatiOn-back date of the mechan1cs' hen With the date the declaration was recorded 

94 UCIOA § 3-II6(J), 7 U LA at352 (1982) 

95 UCIOA § 3-116 (J)( I) (2), 7 U LA at 352 ( 1982) Excepted from th1s treatment are cooperatives where the umt owners' mterests are 

personalty UCIOA § 1-105,7 U LA at253 (1982) As to such cooperatives, foreclosure IS governed by Art1cle 9 of the Umform 

Commerc1al Code For cooperatives treated as real estate under UCIOA § 1-105, optiOnal UCIOA § 3-ll6(k) sets fonh a speed1er 

foreclosure method, patterned after the Umform Land Transact1ons Act, available as an alternative to each state's power of sale 

statute See UCIOA § 3-116, cmt 4, 7 U LA at 354 ( 1982) 

96 

97 

98 

99 

100 

101 

102 

Perhaps shghtly more than half the states have starutes permunng foreclosure by power or, m a few cases, even statutonly creatmg 

the power of sale Jack Jones and J M•chaellvens, Power of Sale Foreclosure m Tennessee A Secuon /983 Trap, 51 TENN L 

REV 279, 293-94 ( 1984) However, the power of sale foreclosure predommates only m about 18 states See LIFTON, supra note 

29, at 263; PENNEY, supra note 18, at 413 Though few state statutes acrually proh1b11 the power of sale foreclosure, th1s more 

effic1ent method appears only to be used where a regulatory starute IS applicable to legn•mate the process, and the resultmg ntle ld 

See, e g. COLO REV STAT.§ 38-33 3-316(ll)(a) (Supp 1991), COLO REV STAT § 38-39-101 (1982 & Supp 1991) 

Power of sale foreclosure has been shown to cost substantially less m lime and money than JUdicial foreclosure See, e g. Joseph me 

McElhone & Randall P Cramer, Loan Foreclosure Cosls A!fecled by Vaned Slate Regulauons, MORTGAGE BANKER, Dec 

1975, at 41, The Costs of Mar/gage Loon Foreclosure Some Recent Frndmgs. 8 FED HOME LOAN BANK BD J No 6, at 7 

(June, 1975) 

See Judy and Wlltle, supra note 24, at 516 

ld at515 

See Anderson, supra note 56, at 5 

Power of sale foreclosures tend to produce less stable tllles Compare NELSON & WHITMAN, supra note 17, at §§ 7 18, 7 20 

For an example, m the context of C!Cs, of IItle uncena1n11es leadmg to unava•lab,hry of tnle •nsurance, see Jackson, Homeowners 

AssocJatJons· Remed1es to Enforce Assessment Collecuons, LA BAR J 423,434 (1976) 

103 See, e g, Nonhnp v Federal Nat'! Mongage Ass'n, 527 F 2d 23,24 (6th Ctr 1975) 

104 Willie, Ongrns of the Commumty Assoe~allon's Spec10/ Lren Pnonty for Unpard Assessments Under the Uniform Acts. MULTIPLE 

OWNERSHIP ACTS SYMPOSIUM, supra note 22, at 171, 174 (notmg Importance of supponmg associatiOn's hen pnonry by "an 

effective, low cost remedy," and calhng nght to enforce 11s hen 1hrough power of sale "potenually the most1mportan1 remedy for 

the assoc1allon") See also. Judy and Wuue, supra no1e 24, at 516 
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1 OS One conceptual dtfficulty 10 forc10g the Pnonttzed l1en 10to the first mortgagee's sale would be that, techmcally, there 1s no way 

to calculate the amount of the Pnon!JZed L1en unttl an acuon to enforce the assessment hen has been commenced See rnfra text at 

note 120 Though UCIOA's language IS less than clear on th1s pomt, the first mortgagee's foreclosure should also be constdered an 

acuon to enforce the assessment hen, once any por110n of the assessment hen (here, the Less-Pnonttzed Lten) has been mcluded 

m the foreclosure See supra text at note 61 

Even assuming that the Pnoriuzed Lten ISm exiStence for a sum certam, foreclostng JUntor hens generally have no power to force 

foreclosure upon holders of sentor hens See generally NELSON & WHITMAN, supra note 17, at § 7 14 An exceptton to the 

semor's right to stay out of the Jumor·s foreclosure penn us )Omder of the semor for the mformallonal purposes of deterrnmmg the 

amount and pnonty of hts hen Jd Where, as here, the debt secured by the sen1or hen IS already due and payable, some authonty 

would allow the JUmor henor to force the semor hen or 10 on the theory that the foreclosure will effect a redempt1on of the semor 

hen from the proceeds of the JUntor lienor's foreclosure sale ld at 516 However, the bener vtew IS that the semor '"should be 

allowed to exerctse htsowoJudgment as to the ume to foreclose" EDGAR DURFEE, CASES ON SECURITY 204 (1951) Compare 

NELSON & WHITMAN, supra note 17, wuh GRANT NELSON & DALE WHITMAN, REAL ESTATE TRANSFER, FINANCE 

& DEVELOPMENT CASES & MATERIALS (3d ed 1987) (the casebook suggestmg weaker authonty for the v1ew that the semor 

can be forced in). For a recent argument that the JUmor should be permtlled to force m semor mterests, see Davtd G Carlson, 

Simultaneous Allachment of L1ens on After-Acqu•red Property. 6 CARDOZO L REV 505, 530-34 (1985) 

106 '"Survtval" of the Pnoriuzed Lten assumes 11 has come 10to eXIStence by 10clus1on of the Less-Pnont1zed Lien m the first mortgagee's 

foreclosure, arguably an '"acuon to enforce'" the assoctat10n's hen UCIOA § 3-116(b), 7 U LA at 3512 ( 1982) See supra notes 61, 

105, and mfra text at note 120 If the Pnonttzed Lten IS 101erpreted as not hav10g come 1010 extstence at the ume of the foreclosure, 

all assessment dehnquenctes would fall 10to the Less-Pnont1zed L1en, wh1ch IS not hmlled to any penod before commencement of 

any assessment hen foreclosure. See UCIOA § 3-116, 7 U LA at 351-54 ( 1982) 

Just m case tis Pnont1zed Lten d1d not come 1010 ex1stence by v1nue of the JUmor mortgagee's foreclosure, the assoctatton can be 

sure 11 has a Pnonttzed Lten to be patd off upon resale by tnggenng a Pnonuzed Lten, 10it1at10g tis own foreclosure actiOn even after 

the first mortgagee's foreclosure extmgutshmg the Less-Pnonuzed L1en S10ce UCIOA does not hmtt the Pnont1zed Lten secunng 

delmquent assessments except by the s1x-month measurement, delmquenctes secured by the Less-Pnonttzed Lten ext10gutshed m 

the earlier foreclosure and left unpa1d by that foreclosure would be ehgtble for 10Cius1on on the Pnonttzed L1en acuvated by the 

assoctatton's actton to enforce tts hen See UCIOA § 3-116, 7 U LA at 351-54 (1982) Despne tmt1al appearances,thts would not 

gtve the assoctatton too many chances to realize on secunty for tiS assessments Because of statutory techmcahttes m defimng the 

Pnonttzed Lten, the super pnonty rendered antfic1ally unavailable at the first mortgagee's foreclosure finally would be recogmzed 

as avatlable at the subsequent assoctatton foreclosure 

I 07 See 24 C F R. § 200 !55 ( 1991) 

108 See 38 C F R § 36 4320 (h)(5) (1991) 

109 It generally causes no problem tf the foreclosmg henor w1shes to mclude m the foreclosure a JUnior hen whtch would normally 

be requtred to foreclose under a d1fferent method See. e g. COLO REV STAT ANN § 38-38-103 (Supp 1991) (permlltmg 

JOinder ofmongages m foreclosure of semor deeds of trust desp1te the fact that, per COLO REV STAT ANN § 38-39-101 (Supp 

1991 ), mortgages m Colorado can otherwtse only be foreclosed JUdiCially) However, such statutes typ1cally make no provts1on for 

pantctpatiOn by semor henor m a JUmor lienor's foreclosure 

110 See. e g. NELSON & WHJTMAN, supra note 17, § 7 12 

Ill See. e g. Boulder Lumber Co v Alpme ofNederland, Inc , 626 P.2d 724, 728 (Colo Ct App 1981) (affinnmg mJunct1on proh1b11mg 

pubhc trustee from proceedmg wnh deed of trust foreclosure where mechamcs' hen holder was seekmgjud•c•ally to foreclose agamst 

same secunty, and where pnonty dtsputes among !tenors left respecllve pan1es" nghts particularly unclear) 

Even where pnonttes are clear, however, the stmultaneous pursUit of a JUdlctal and a non-judtctal foreclosure agamstthe same land 

wtll produce confusmg results, cons1denng the overlap of pan1es w11h mterests standmg to be exungutshed m both proceedmgs 

For an example of the type of conftlSion resulung from dual foreclosures, see the classiC deciSIOn m Murphy v Farwell, 9 W1s 

102(1859) 

112 For a d1scuss1on of a foreclosmg JUmor mortgagee's vulnerability to a semor hen or's JUdiCial foreclosure, see supra note Ill and 

accompanymg text 

I ' .. 
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113 For the lender's poSition, see supra note 21 and accompany10g text 

114 The threat of JUdiCial foreclosure 10 states makmg nonJUdiCial foreclosure unavailable to the assoc1at1on would be pan1cularly 

womsome to a mongagee See supra note 96 

115 Comment I to UCIOA § 3-116 predicted· "As a practical matter, secured lenders w1ll most hkely pay the 6 months' assessments 

demanded by the assoc1at1on rather than hav10g the associatiOn foreclose on the umt "See a/sa Judy and W1tt1e, supra note 24, at484 

116 See, e g. Judy and W11t1e, supra note 24, at 481 

117 See, e g. Sh1pp Corp v Charpllloz, 414 So 2d 1122, 1123 (Fia D1st Ct App 1982), where the coun expla10ed "When the phrase 

['nght of redemptlon']•s used wnh reference to a JUmor mongagee, 11 refers to h1s nght to sat1sfy a pnor mongage by payment of 

the debt 11 secures and thereby become equllably subrogated to all nghts of the pnor mongagee " 

118 See NELSON & WHITMAN, supra note 17, § 7 3 

119 ld § 7 2. 

120 UCIOA§3-116(b),7ULA at351(1982) 

121 ld 

122 Jd 

123 !d § 3-116(e), 7 U LA at351 (1985) 

124 A puzzling problem for th1s strategy 1s to determme how long the agreement not to foreclosure the Pnonhzed L1en should last 

Any fimte hme shoner than the remammg term of the first mongage would leave that mongage potentially suscepnble to future 

foreclosure by the semor Pnontlzed L1en A durat1on runnmg until foreclosure of the first mongage could leave the associatiOn 

• wllhout a cruc1al assessment remedy for a very long 11me, assum10g there was st1ll a substantial term remammg on the first mongage 

• 

125 The "assignment" charactenzahon, w1th the not1on of thereby keepmg the Pnont1zed L1en ahve, IS the suggestion of Professor Dale 

Wh1tman See Letter from Professor Dale A Wh1tman (Feb 5, 1992) (on file w1th author) 

126 On the other hand, non-recogmt1on of such an ass1gnment m1ght well create a more des~rable mcent1ve for the lender to pay off 

the entire assessment hen 

127 UCIOA § 1-104,7 U LA at250 (1982) In so broadly proh1b11mg wa1ver or vanat10n by agreement,§ 1-104 stands m contrast to 

many statutes govemmg commerc1al transactions, where wa1ver IS often expressly permllted at least under Circumstances suggesting 

legitimate bargam10g between the pan1es Compare, e g. UN IF LAND TRANSACTIONS ACT, § 1-103 ( 1977), and UN IF 

COM. CODE, § 1-102(3) ( 1991) (allowmg vanat10n by agreement of the pan.es from the UCC's terms, except where specifically 

proh1b11ted, so long as dulles of good fallh, d1hgence, reasonableness and care are not disclaimed) See also RESTATEMENT 

(SECOND) OF PROPERTY, § 56 (1977) (perm11t10g vanat1on even of lessor's habJtab1hty obhgat1ons, dependmg on both 

procedural and substantive fa1mess, and conSIStency wnh applicable starute's underlymg pubhc pohcy) Constdenng the regulanty 

w1th which leg•slarures, the Umform Laws Conference and Restatements permll vanat10n by agreement, UCIOA's contrasting 

proviSIOn m § 1-104, once adopted legislatively, should be stnctly mlerpreted as consc1ously mtended to proh1b11 vanatlon ofUCIOA 

nghts, thereby to protect the fundamental pohc1es underly10g UCIOA 

In the case of an attempted purchase of the Pnontlzed L1en, the mongagee could argue that the vanatlon 10 nghts under § 3-116 

was vahd because 11 had been purchased for adequate constderat1on. However, the term "agreement" nself, descnbmg a proh1b11ted 

transact1on under§ 1-104, seems to contemplate cons1derat1on pa1d and that such payment would not vahdate a wa1ver or vanallon 

of UCIOA's terms Compare Shearson Amencan Express, Inc v McMahon, 482 U S 220, 230 (1987) (mterprenng 10 d1ctum the 

ann-wa1ver proviSIOns m § 29(a) of Federal Secunt1es and Exchange Act to proh1b11 negotiation of commiSSIOn reducuon for wa1ver 

of d1sclosure proteCtiOn of Exchange Act even when customer does so voluntanly and knowmgly, and emphas1zmg melevance 

of evenness of such bargam) A vanant of the mongagee's adequate consideration argument would be that no UCIOA nght had 

been vaned, rather a nght, the Pnont•zed L1en, had been purchased As noted m the text, however, the Pnont1zed L1en would 

techmcally not yet ex1st at the time the mongagee purponed to purchase 11 Practically speakmg, what would be purchased under 

~, , ,n ~ I} ' '' F ,-.,., 1". ,,. \'-'L I J..,< 
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such an asstgnment arrangement would be not only the assoc1a11on's abthty to collect on dehnquenc1es currently secured by the 

Pnonuzed Lten, but also tiS nght to future hen pnonty for assessments on tnto the future Tak10g that nght from the assoctatton, 

even for substanttal cons1derat1on, could vary UCIOA's baste assessment collect1on mechamsm on a semt-perrnanent bas1s UCIOA 

§ 1-104 could not have meant to perrmt such dtsruptton of the statutory scheme 

Purchase of an ass1gnment of the perpetually renewable Pnonuzed Lten also ratses very dtfficult problems of valu10g the hen for 

purposes of deterrnm10g adequacy of cons1dera110n After all, such valuauon would come at a ttme when the tmmedtate amount of 

Pnont1zed Lten IS unknown Ltkewtse, because the asstgnment of hen would run over lime, dunng wh1ch the hen m the association's 

hands would have been renewable, a valuatton would need to take tnto account what would have been changmg amounts for the 

Pnontlzed Lten, and the posstblhty of the Pnonttzed L1en bemg used to recover varymg sums m forclosure several dtfferent t1mes 

Even 1f value could be deterrnmed, these elements of value would clearly total a sum well m excess of the approx1mate amount of 

the Pnont1zed Lten at the one ttme the mongagee was seek10g to acqUire an ass1gnment 

I 28 The analogy made here between commumty assoctattons and public governments 10 the hmued realm of assessment collect1on IS 

not mtended to suggest a broader analogy between assoc1at1ons and pubhc governments m general One consequence of such a 

general analogy would be application of the Const1tutton to the actions of commumty assoctat10ns Whtle the applicatiOn of some 

constttuttonal safeguards to assoc1at1ons m1ght be w1se, such as protection of free speech from assoctatton mterference, others such 

as one person one vote, would upset the fundamental strucrure of commumty assoctatlons as we know them At best, such changes 

would reqUire very careful cons1derat1on, and would generate very substantial d1fficulttes m deterrnmmg new assoctatlon governance 

rules and m protect10g owners' reliance mterests Accordmgly, my recommendation has been for states to select the constttut10nal 

protect tons they constder appropnate to apply m commumty assoctatlons, and to provtde for such protect tons starutonly For funher 

d1scuss1on, see Wmokur, Mrxed 8/essrngs, supra note 7, at 65 n 271, 88 

129 See supra notes 10-11 and accompanymg text Commumty assoctatlon's expenses are often even more vaned than those of public 

mumctpahtles, mcludmg not only mumc1pal-type expenses (like pnvate road mamtenance) and otherw1se essential expenses (like 

casualty msurance prem1ums), but also expenses whtch seem neuher mumc1pal-hke nor essential (such as some recreatiOnal 

expenses)--nor necessanly entllled to pnonty over all other hens However, these class1ficat1ons are fraught With defimttonal 

amb1gutty, as 10 the case of expenses to mamtam a sw1mmmg pool, wh1ch IS arguably both recreational and mumc1pal-hke Because 

of the defimttonal complexities 10 d1stmgu1shmg between more cructal and less cruc1al expenses, the drafters of UCIOA opted to 

mclude all duly levted ClC assessments, regardless of purpose, w1thm the hmued hen pnonty afforded to assessment hens by § 

3-116. See generally Judy and W1tt1e, supra note 24, at 484-88 S1milarly, the assessment and hen proviSions do not mqutre beyond 

the general budgetmg process mto the details of assoctat1on governance or poss1bly poor assoc1atton JUdgment m levy1ng a pantcular 

JUdgment. Rather than exam10e each of these subtle vanables m each case, § 3-116 begms w1th the fundamental comprom1se of 

hm1110g the assoc1at10n's pnonty to s1x months wonh of assessments rather than g1vmg the assoc1a11on first pnonty for all us 

assessments as mumc1paltaxes rece1ve 

I 30 Judy and Wuue, supra note 24, at 475 

131 See NELSON & WHITMAN, supra note 17, § 12 7 

J 32 For a dtscusston of first mortgagees paymg assessment defaults, see supra notes 112-17 and accompanymg text 

I 33 Buck, Super Prrorrry L1ens[or Commumry Assoc1atrons. I SYMPOSIUM ON UNIFORM MULTIPLE OWNERSHIP ACTS, supra 

note 22, at 153, 155: "From our own pracucal expenence m deahng w1th the "super pnonty" hen '" Connecucut, collecuons 

have mdeed been much eas1er Lenders have pa1d the assessments More often, lenders have made the delinquent owner pay the 

assessments" Mr Buck also notes that the onset of econom1c depreSSIOn 10 the nonheast U S has left lenders more reluctant to 

pay the Pnont1zed L1en Jd 

J 34 See supra text accompanymg supra note l 07 

135 UCJOA § 3-JJ6(d), 7 U LA at351 (1982) 

136 In some states, the perfecuon requ1rement1s expressed statutonly See. e g. N C GEN STAT § 47C-3-116(a) (1984) See also 

GARY POLIAKOFF, LAW OF CONDOMINIUM OPERATIONS ASSOCIATIONS § 5 26 ( 1988) Elsewhere, perfection has 

evolved as a rule ofpracuce, wnh tnal c.ouns occas1onally ms1sllng upon 11 

'· • I' 
(-I \ (' t f •lf t' I ' ', \ ! ~ . 
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137 Th1s 1ssue becomes even more slippery where a recorded delinquency IS cured, but the umt owner becomes delinquent agam W1ll 

the first nollce perfect the hen as to the later delinquency wh1ch should, m fa1mess, have been cancelled on the record but wh1ch 

may not have been? 

138 Declarallons somet1mes supplement the1r assessment hen prOVISIOns w1th language requmng perfeclton of the assessment hen by 

fihng mdtvtdual untt dehnquencoes In the case of assoc1anons m existence before enactment ofUCIOA, conservative assoctatoon 

counsel may elect to follow the d1ctates of the declarauon regardless of the hberatmg prov1s1ons ofUCIOA However, 11 1s at least 

arguable that such proVISIOns m the declaratiOn would be mapphcable to control UCIOA's statutory hen See supra note 73 and 

accompanying text 

139 Th1s assessment status reportmg system 1s descnbed and cnnqued 1njra notes 142-49 

140 The requ1redcontents of a declarat1on are set forth m UCIOA § 2-105, wh1ch does not requ1re any prov1s1on foretlher assessments or 

assessment hens UCIOA § 2-105, 7 U LA at280 ( 1982) Assessments are restncted by UCIOA § 3-115. UCIOA § 3-115, 7 U LA 

at 349 ( 1982) Many pre-U~IOA assocoat1on declaratiOnS do con tam express assoc1at1on hen prOVISions, wh1ch may subordmate 

the assoc1a11on hen's pnonty to one or more mortgages, and whoch may spec1fy perfectiOn of the assoc1allon hen by recordmg umt 

dehnquenc1es For a d1scuss1on of the consequences of these proviSions m JUnsdlcllons enactmg the UCIOA, see supra notes 71-74 

and accompanymg text 

141 WASH REV CODE ANN § 61 24 040(1)(a)(n) (1990) Compare COLO REV STAT 38-38-101(7)(a) (Supp 1991) (s1mtlar 

not1ce requ1rements) Beyond the nonce of foreclosure prov1ded form COLO REV STAT § 38-38-101, however, the Colorado 

statutory scheme also prov1des for an add1llonal nouce ofnght to cure and nght to redeem to all part1es holdtng such nghts COLO 

REV STAT § 38-38-103 ( 1990) The nght to cure extends to part1es such as "any holder of an mterest JUniOr to the hen bemg 

foreclosed by v1rtue ofbemg a henor under a recorded mstrument "COLO REV STAT § 38-38-104 ( 1990) The Washmgton 

deed of trust foreclosure scheme apparently con tams no analogous prov1s1on 

142 UCIOA § 3-116(h}, 7 U LA at 352 (1982) 

143 For a d1scuss1on of management problems, pamcularly w1th amateur assoc1at1on boards lackmg financtal and bus1ness expertiSe, 

see supra note 13 and accompanymg text 

144 Th1s would mclude both the Pnonnzed and the Less-Pnont1zed L1en. 

145 A umt owner's personal hab1hty for unpa1d assessments due dunng that owner's ownership of a umt IS well established See 

NATELSON, supra note 19, at 222 It os also 1mphc1tly recogmzed m UCIOA's grant of power to the assocoat1on "'to collect 

assessments from unu owners" UCIOA § 3-102(2}, 7 ULA at 326 (1982). See also THE HOMES ASSOCIATION 

HANDBOOK, TECH BULL 50, 324-27 (Urban Land lnslltute, 1964) (extens1ve though mconclus1ve argument that personal 

assessments should be avatlable}, PENNEY, supra note 18, at 541, FHA Form 1401 (VA Form 26-8201), HUD-FHA Handbook 

4135 I § I, COLO REV STAT § 38-33 3-315(6) (Supp 1991) (clanfymg that umt owner's hab1hty for payment of assessments 

perststs desptle any wa1ver of use of common elements or abandonment of umt) But see Century Park CondomtntUm Ass'n v 

Norwest Bank B1smark, 620 N W 2d 349, 352 (N D 1988) (no personal habthty or assumpuon of assessment obhgat1ons by 

foreclosure sale purchaser) Generally, hab1hty of a umt owner should not extend to assessments commg due after a unu owner 

transfers t1tle to the unll to a successor Bur see NATELSON, supra note 19, at 222, RESTATEMENT OF PROPERTY,§ 538 

{1944) (connnumg obhgat1on of prom1sor after partmg wuh land ownershop depends on mtent1on mamfested on makmg covenant}, 

Komgold, supra note 67, at 331 

146 Compare Colorado's recently adopted versiOn, wh1ch prov1des vaguely that, when the assoc.auon fa tis to respond to a proper request 

for an assessment status repon, "u shall have no nght to assert a pnonty hen upon the umt for unpatd assessments wh1ch were due as 

of the date of the request "COLO REV STAT. § 38-33 3-316(8) ( 1991) (emphaSIS added) The term "pnonty hen''leaves unclear 

whether 11 IS merely the Pnonuzed L1en wh1ch no longer secures the unreported assessments, or whether these assessments have 

also lost the secunty of the Less-Pnonuzed L1en Smce even the Less-Pnonnzed L1en does have statutory pnonty under UCIOA 

over mortgages JUntor to the first mongage but filed after the declaration, th1s Less-Pnont1zed L1en could conce1vably be w1thm the 

term "pnonty hen" Thos unfortunate language was the product of last-mtoute, pohucal compromtse 

147 For a d1scusston of the perpetually renewable Pnonuzed Loen, see supra text followmg note 117 

·:,,:(!;• •'· ,~ .. ,;-llJ~~ l~(J\f(,jr'l~·~ .... \·~~~ 
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148 Jd To assure that each assoctauon has a regtstered agent, and to encourage what many pracllltoners constder good pracllce, 

Colorado's enure hen for assessments prov•s•on IS condtlloned on the assoctallon bemg mcorporated COLO REV STAT § 

38-33 3-316(1)(Supp 1991) 

149 COLO REV STAT§ 38-33 3-316(8)(Supp 1991) 

150 UCIOA § 3-115(a), 7 U LA at 349 (1982) 

151 UCIOA § 3-116(b), 7 U LA at351 (1982) 

IS2 UC10A § 3-1 03(c), 7 U LA at 328 ( 1982) 

153 Regardmg the need for better financ1al planmng by many commumry assoc1ai10ns, see supra note 12 and accompanymg text 

154 For authonues reponmg outrageous and d1srup11ve behaviOr by commumry assoc1at1on members, see, e g. Wmokur, Mued 

Blessmgs. supra note 7, at 63 n 263 

ISS For example, m Colorado the realtors and developers supported enactment of the statute, mcludtng the "super pnonry" hen while 

IItle msurers and the Real Estate and Tilles Sec non of the Colorado Bar Assoc1at1on opposed 11s enactment In Connecticut and 

Washmgton, the Bar supported the leg1sla11on Realtors m Colorado and Alaska supported enactment of UCIOA, but Realtors 

opposed enactment in Connecllcut Lenders were pan of the coah11on whtch supported enactment m Connecucut, as tndeed the 

Federal Home Loan Mortgage Corpora lion had helped sponsor development of the UCIOA "super pnonry" hen m the first place 

Note, for example, that Henry Judy (whose arttcle so strongly supporting "super pnonry" hen IS c1ted throughout th1s Arttcle) 

was and remams Freddte Mac General Counsel and was Advtsor to the Spectal Commtttee draftmg the UCIOA However, lenders 

spectfical\y opposed the "super pnonry" hen m Colorado, even succeedmg m havmg tttemporanly removed from the btll before 

the Colorado Senate voted to spectfically add the hen provtstons back mto the btll 

156 FEDERAL NATIONAL MORTGAGE ASSOC SELLING GUIDE, Pan Vlll, ch 6, § 608 02 (Rev June, 1990), I FEDERAL 

HOME LOAN MORTGAGE CORP SELLERS SER VICERS' GUIDE, § 2003(c), 2005(c) As noted m Comment I to UCIOA 

§ 3-1 16, there has also been some concern that the "super pnonry" hen would run afoul of state regulattons restnctmg lendmg 

instttullons to mortgages whtch are "first" hens See. e g. CAL FIN CODE § 7102 (Deenng 1989), NY BANKING LAW § 

380(4) (Consol 1990), TEX REV CIV STAT ANN , an 852(a), § 5 05 (West I 964 & Supp 1992) See also Alfred V Contanno 

& Richard 0 Kmer, Control and Management of Common Elements by Covenant, 14 HASTINGS L J 309, 314 ( 1963), Russell 

R Ptke, The Condomtmum as a Mortgage Investment, 14 HASTINGS L J 282, 286 ( 1963) To date, such statutes have not been 

asserted to tnhtbtt mortgage loans secured by CIC unus--perhaps followtng the lead of federal regulators and recogmzmg how 

wtdespread the market ISm whtch the stx-month super pnonry ts recogmzed 

157 The FNMA proviston IS hmtted to s11uauons where the declarauon requtres that assessments be patd monthly FEDERAL 

NATIONAL MORTGAGE ASSOC SELLING GUIDE, Pan VIII, ch 6, § 608 02 (Rev June, 1990) The Freddte Mac provtston 

contemplates that a mortgagee who obtatns tllle to a umt wtll be hable for up to 6 months of assessments I FEDERAL HOME LOAN 

MORTGAGE CORP SELLERS SERVICERS' GUIDE,§§ 2003(c), 2005(c) As dtscussed tn supra notes 107· I 0 and accompanymg 

text, mortgagee payment of the SIX-month delinquency ts hkely at thts stage anyway 

The contrast berween the Fan me Mae and Freddte Mac provtstons on acceptabthry of mortgages subject to the "super pnonry" hen 

echoes the contrasung post !Ions of the Department ofHousmg and Urban Development and the Veterans Admmtstrallon on whether 

mortgagee payment of the s•x-month dehnquency wtll be covered under clatms under HUD mortgage msurance or the VA Whtle 

HUD has taken the post liOn that such payments are covered, the VA contends that they are not, ctllng tis statutory restnctton of 

VA loans to first hens only See FEDERAL NATIONAL MORTGAGE ASSOCIATION MEMORANDUM TO ALL FHANA 

SELLERJSERVICERS (West Va) (Nov 18, 1980) FNMA, however, assures that VA guaranteed mortgages may be subJeCt to 

the "super pnonry" hen provtded adequate assurance •s provtded to FNMA that 11 will be held harmless w11h respect to pnonttzed 

assessments Jd 

There •s some current concern regardtng whether these vanous agenctes mtght change thetr vtew on the acceptabthry of first 

mortgages subject to the "super pnonry" assessment hen See e g. Buck, Super Pnonry L1ens for Commumry Assoc1anons. 

I MULTIPLE OWNERSHIP ACTS SYMPOSIUM, supra note 22, at 153, 157, Buck, 1991-92 Legtslanve Update. m 13TH 

ANNUAL COMMUNITY ASSOCIATION LAW SEMINAR MATERIALS, 384, 395 (CAl, 1992) However, the number and stze 

J 1,· 
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of JUnsdtcnons wllh verstons of the ··super pnonty" hen now m effect may, as a pracucal matter, effecuvely mandate contmuauon 

of the agenctes' present acceptance of thts hmlled super pnonty 

See Buck, Super Pnonry Lrens for Communrry Assocratrons, I MULTIPLE OWNERSHIP ACTS SYMPOSIUM, supra note 22, 

at 153, 156 (developers' and assoctat1on attorney addressrng expenence both rn Connecttcut and nahonally}, Letter from Norman 

H Roos, Connecttcut Mongage Bankers AssoctattOn counsel to Charles H Rhyne (regardmg Connecticut expenence) (on file 

w11h author}, Letter from Roben M. D1amond, Esq, Y1rgm1a developers' counsel to Gurdon H Buck (Feb 26, 1991) (regard1ng 

Y1rgtma expenence), Telephone lntervtew with Mary Bun, Manager of State Relattons, Government & Industry RelatiOnS, Federal 

Home Loan Mongage Cokrporatton (March 16, 1992) See also letter from Mary Bun, Manager of State Relattons, Government 

& Industry Relattons, Federal Home Loan Mongage CorporatiOn, to Hon Bruce G Sundlun, Governor of Rhode Island (Oct 18, 

1991) (argumg for repeal of Rhode Island's 1991 passage of a five-year super pnonty for assoctatton hens, and tmpltedly acceptmg 

and advocatmg the stx-month super pnonty provts1ons of the Umform Acts as m keepmg w1th Freddte Mac's nanonwtde umfonn 

standards) (on file wtth author) 

159 UCIOA § 2-1 07(b), 7 U LA at 466 ( 1985), See also UCIOA § 3-115(a), 7 U L A at 525-27 ( 1982) 

160 Wtnte, Ongrns oft he Communrry Assocranon's Specral Lren Prrorrry for Unpard Assessments Under the Uniform Acrs, MULTIPLE 

OWNERSHIP ACTS SYMPOSIUM, supra note 22, at 171, 173 See a/sa UCIOA § 3-116 cmt I, 7 U LA at 529 ( 1982) 

161 Wtttte,supranote 160,atl73 

162 Buck, Super Prrorrry Lrens for Communrry Assocranons, MULTIPLE OWNERSHIP ACTS SYMPOSIUM, supra note 22, at 153, 

155 In Connecttcut, where UCIOA became effectrve January I, 1984, Mr Buck repons that escrows have been requtred only 

after the lender has already once been forced to pay off dehnquent assessments m an enforcement act ton Jd See also NELSON 

& WHITMAN, supra note 17, at 965-66 (suggestmg as an explanauon for thetr non-use that adrmmstratton costs for assessment 

escrows are pantcularly hrgh due to more frequent payouts than assessments for taxes and msurance, but nonetheless favonng therr 

use) Compare THE HOMES ASSOC HANDBOOK, supra note 145, at 232 (reponmg long before Umfonn Laws Conference 

promulganon ofUCIOA or UCA that 21 of 71 associattons questiOned marntamed assessment escrows) 

163 For esttmates of the age of commumty assoctattons, see supra note 27 

164 For a dtscusston of the transfer of governmental responstbthtres to commumry assoc1auons, see supra notes 11-12 and accompanymg 

text 

165 For a d1scuss10n of the 1mpact on ne1ghbonng CIC units ofunpa1d assessments, see supra notes 24-26 and accompany1ng text 

166 See Letter from Harry L Paulsen, Exec D1r Land T1tle Assoc of Colorado, to Senator B1ll Schroeder (March 7, 1991) (on file 

wtth author) 

167 UCIOA§3-116(a),7ULA at351-52(1985) 

168 See Amen can Land Tttle Assoc~auon (ALTA) Res1dentml Owners Pohcy, Fonn B (1970), Exclus1on 3 (D), ALTA Loan Pohcy, 

Fonn 1970, ExclusiOn 3 (D) The same exclus10n m Plam Language Form P-1979 makes clear the mle msurance company's hab1hty 

for mechamcs' hens for work and matenals pnor to ISSuance of the pohcy When addressmg md1v1dual cases m Connecncut (a 

UCIOA state), and not the ments of UCIOA as leg1slauon, tllle compames have themselves assened th1s same argument· "that 

creation of the hen 1S a post-pohcy occurrence and not covered "See lener from Gurdon H Buck, Esq, to James L Wmokur (Jan 

3, 1992) (on file With author) Though Mr Buck does not cons1der th1s conclusiOn to be "self-ev1dent," he repons mle compames 

generally succeed m so denymg hab1hry for assessment defaults occumng after tssuance of a IItle pohcy ld Mr Buck's concern 

IS apparently based m the Fonn 4 (and Forrn 5) endorsements /d 

169 ALTA Condomm1um Endorsement Form 4, ALTA PUD Endorsement Form 5 

170 A.L T A Condomimum Endorsement Forrn 4 

171 A L T A PUD Endorsement Form S 

\...' t 
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172 The PUD endorsemenl •s a bll less suscepllble 10 1h1s readmg because, unlike lhe condomm1um endorsemenl, 11 does not expressly 

mclude Wllhm liS coverage an assessmenl lien crealed by s1aru1e 

173 D BARLOW BURKE, LAW OF TITLE INSURANCE 83 {1986) .. [T]he msurer w1llmdemmfy the pohcy holder only 1f 1he mle 

IS o1herw1se than as stared as of the dale of ISSuance Bolh on-record and ofT-record nsks ansmg afler that dale are no1 covered 

by 1he policy " Jd 

174 I GURDON BUCK, CONDOMINIUM DEVELOPMENT § 8 66, ar 8-117 ( 1991) 

175 See supra text ar no1es 142-49 

176 Cf I GURDON BUCK, CONDOMINIUM DEVELOPMENT§ 8 66, a1 8-121 (1991) 

177 UCIOA § 1-204, 7 U L A al 266 (1985) 

End of Documenl .r,-. 2012 Thom~on Reuters No cl..um lo ongan.sl US GovL~mmuu \Vml' 
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Proposed Revision to Subsection 47-258(b) of the Common Interest Ownership Act to 
Clarify the Association's Priority Lien 

Proposed deletions are shown [m brackets] Proposed additions are underlmed 

(b) A hen under th1s section is prior to all other liens and encumbrances on a umt 
except 

(I) liens and encumbrances recorded before the recordation of the declaratiOn 
and, m a cooperative, hens and encumbrances wh1ch the associatiOn creates, assumes or takes 
SUbjeCt tO, 

(2) a first or second secunty interest on the umt recorded before the date on 
which the assessment sought to be enforced became delinquent, or, in a cooperative, a first or 
second security interest encumbering only the umt owner's interest and perfected before the date 
on which the assessment sought to be enforced became delinquent, and 

(3) liens for real property taxes and other governmental assessments or 
charges against the unit or cooperative. 

In each and every action brought to foreclose a lien under this section 1 or a 
security interest described in subdivision (2) of this subsection. 2[T]the hen IS also pnor to all 
security interests descnbed in subdivision (2) of this subsection to the extent of 

(A) an amount equal to the common expense assessments based on the 
periodic budget adopted by the associatiOn pursuant to subsection (a) of sectiOn 47-257 wh1ch 
would have become due in the absence of acceleration during the twelve [s1x] months 
immediately preceding institutiOn of an action to enforce either the association's hen or a secunty 
interest described in subdivision (2) of this subsection and 

(B) the associatiOn's costs and attorney's fees m enforcing Its hen 

A lien for any assessment or fine specified m subsectiOn (a) of tlus section shall 
have the priority provided for m this subsection in an amount not to exceed the amount specified 
in subparagraph (A) of tlus subsection. This subsection does not affect the prionty of mechanics' 
or materialmen's liens or the priority of liens for other assessments made by the associatiOn 

1 This phrase refers to the association's lien for unpa1d assessments, etc 

Th1s phrase refers to first and second mortgages. 

P \Sco11\C AI\LAC\20 I> Lcytdauvc Sess•on\Proposcd ft.cv.,tOnlo SubscCIIC'In 472or;&(b) of 1he Common I merest wpd 
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AN ACT CONCERNING THE RECOUPMENT OF MONEYS OWED TO UNIT OWNERS' 
ASSOCIATION DUE TO NONPAYMENT OF ASSESSMENTS 

I. SUMMARY OF TESTIMONY: 

Raised B1ll No. 6662 

A. I support the provisions of Raised Bill No. 1145 (Section 1 -Subsection (b) of 
SeCtiOn 47-258), which seeks tO extend the priority lien given tO common Interest Unit 
owners' associations from SIX to twelve months and provtdes greater statutory 
protections to unit owners' associations seeking reimbursement for unpa1d 
assessments incurred during the pendency of a foreclosure action. 

B. I also submit a proposed modification to C G.S. Section 47-258(b) to ensure that umt 
owners' associations are not limited to only one six month priority lien 

II BIOGRAPHY OF WILLIAM W WARD· 

Wilham W. Ward IS a graduate of Fairfield University (BA. 1978- magna cum laude) and the 
Columbus School of Law at The Catholic University (J.D. 1981), where he was a member of the Law 
Rev1ew He clerked for the Honorable C. Murray Bernhardt in the United States Court of Clatms 
(1981- 1983). He was admitted to the bars of the State of Connecticut, State of Maryland, and 
Distnct of Columbia and currently practices solely in Connecticut. He is a member of the Connecticut 
Bar Association, Fairfield County Bar AssociatiOn, and the Federal Bar for the D1stnct Court for the 
State of Connecticut He serves as a Spectal Master for the Connecticut Supenor Court He IS 
currently a member of the Board of Dtrectors for the Connecticut Chapter of the Commumty 
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Association Institute His practice concentrates on common mterest communities, common interest 
community developments, and civil litigatiOn 

Mr. Ward has lectured on legaltssues involving community associations for the Connecticut Bar 
Association, Fairfield County Bar Association, Community Association's Institute, Connecticut 
Housing Finance Authority, and commumty associations. He has also published multtple articles 
concerning community associatiOn's legaltssues for local and state publications. 

Mr. Ward lived in a condomimum for 10 years, served on its Board of Dtrectors for 6 years, and 
has represented condomimum associatiOns, individual unit owners, and developers for twenty-nme 
years. Mr. Ward is a principal in Ackerly & Ward in Stamford, Ct, which provtdes legal servtces to 
over 150 community associations. 

BACKGROUND AND PERSPECTIVE 

I am testifytng today from a unique viewpoint. I lived in a 200-unit condomintum for 10 years 
and was on the Board of Dtrectors for 6 years. I represent tndividual Umt Owners in dtsputes wtth 
Associations, over 150 Community Associations, and developers in developing a 53 Un1t proJect m 
Stamford and up to 600 Units in Moodus Therefore, my optmon on the proposed legislation ts based 
upon viewing the issues from all perspectives . 

In my experience, as with any subset of the populatwn, there are extremes In my 29 years of 
deahng with Associations and Umt Owners there is a very small percentage of Unit Owners, who vtew 
their ownership of a Unit as having all of the rights that they would have if it were a smgle-famtly 
home, which creates tension between them and the Board. There are also some Boards, who do not 
enforce the documents, but make decisions based upon what they believe are reasonable. The vast 
majonty, however, probably etghty-five to ninety percent (85-90%) of Unit Owners and Associations, 
operate within the prescriptions of the law and their rights and responstbihties under the condomtmum 
documents. Therefore, my opimon IS that changes, which create more duties and responsibtltttes for 
the volunteers on the Board of Dtrectors are unnecessarily burdensome and will result tn qualtfied 
owners refusing to s1t on the Board of Directors and needless disputes wtth unit owners. 

II. ANALYSIS: 

A Extendmg the Six Month Priority Lien to Twelve Months 

I support the testimony submitted by other proponents of the extension- spectfically Karl 
Kuegler, Jr. of Imagineers. During the last foreclosure crisis in the late 1990's, a 
foreclosure action lasted only 4- 6 months. Thts allowed assoctattons to recetve all, or 
most, of the common charges owed. Therefore, a six-month prionty hen was a 
reasonable amount. Today, however, foreclosures conttnue for 12 months and often 
longer Since associations cannot statutorily commence a foreclosure until a umt owner 
IS delinquent in an amount equal to two months of common charges, the need for 
mcreasing the priority lien is self-evident since the association continues to bear the costs 
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of insuring and maintaining the property, management fees, landscap1 ng, snow removal, 
utilities, etc., but are now hm1ted to recovering only six months of those charges 

In add1tion, often associations 1mpose assessments while a foreclosure is pending. Due to 
the length of foreclosure actions, those assessments are not recovered in the current SIX

month priority lien. Therefore, the extension to twelve months and allowmg recoupment 
of assessments incurred during the pendency of the foreclosure action should be adopted. 

B. Amending C.G.S. Section 47-258(b) to Ensure the Repeated Applicability of the 
S1x or Twelve-Month Priority Lien Until a New Owner Obtams T1tle to the 
Property 

Currently several banks are argumg that they only have to pay one SIX month pnonty lien 
as long as their mortgage foreclosure does not proceed to judgment and t1tle pass to a new 
owner. The net effect is that currently the bank pays the association its six-month pnonty 
and then fails to pursue its foreclosure to judgment to ensure it does not obtain t1tle and 
have to pay common charges as the new owner. The net effect is that other owners, 
current m their common charges, are forced to cover the expenses of the delinquent 
owner as a result of the bank failing to proceed to judgment in its foreclosure actiOns 

Since 1984 the remedy for associations was to commence 1ts own foreclosure and/or 
repeated foreclosures if the bank did not proceed to judgment in its foreclosure act1on. 
The current practice of several banks, however, render that approach frUitless smce the 
association will not recover any of its delmquent common charges or the costs and fees 
incurred in foreclosing 

Therefore, I respectfully submit that C.G .S Section 47-258(b) be amended to include the 
following language: "For the purposes of this sect1on, prionty liens shall mean all SIX 

month lien periods established in accordance With this sectiOn, and shall not be limited to 
one six month lien period, whether or not the lien periods are successive." 

Thank you for the opportumty to test1fy concerning this bill. If you need additiOnal 
information or assistance, which I am able to provide, please contact me. 

Respectfully Submitted, 

liJ_Q(;J~ 
William W. Ward 
Ackerly & Ward 
1318 Bedford Street 
Stamford, CT 06905 
Telephone· (203) 975-1151 
Facsimile: (203) 975-1821 
Email: ackerlyandward@snet.net 
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TESTIMONY IN SUPPORT 

GENERAL ASSEMBLY BILL No. 6662- AN ACT CONCERNING THE RECOUPMENT 
OF MONEYS OWED Tb A UNIT OWNERS' ASSOCIATION DUE TO NONPAYMENT 

OF ASSESSMENTS 

MARCH 25, 2013 

I am Richard Mellin, Mellin & Associates LLC, a property management firm based in the 
Danbury area. My partner and I manage large condominiums with a total of more than one 
thousand residents. We have been managing community association properties for over 25 
years. 

Mellin & Associates LLC is registered with the Department of Consumer Protection as a 
Community Association Manager holding Registration # CAM.0000082. 

Mellin & Associates LLC is a proud member of the Connecticut Chapter of Commumty 
Associations Institute. I serve on the organization's Legislative Action Committee and Chair the 
organization's Manager's Council which is comprised of fellow community association 
managers in CT: 

I wish to express my support of Bill No. 6662, but wish to see additional language included to 
address other deficiencies in the current statute . 

( 1) I would like to see an increase in the Priority Lien from 6 months to 12 months. The 
Associations we manage are unable to collect fees as a result of extended foreclosure efforts. 
Rarely if ever do foreclosure efforts get resolved within the 6 months. This results in all the 
remaining unit owners having to make up the difference through increased fees or loss of 
services. This is not "fair, balance or equitable". 

(2) Legislature must make it clear that the priority lien is meant to protect associations and 
their unit owners. Banks that delay finalizing a foreclosure effort end up forcing unit owners to 
subsidize the banks asset because the association maintains the common elements related to thetr 
unit. Further, some banks are now not paying common charges permanently after paying the 
priority lien This is not fair or balanced to the other unit owners. 

If you have any questions, please do not hesttate to contact me. Thank you. 

Respectfully Submitted, 

Richard E. Mellin 
Mellin & Associates LLC 
P.O.Boxlll5 
Redding, CT 0687 5 
203-938-3172 
Rich@Mellm.us 
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In Support of 

H.B. 6662 AN ACT CONCERNING THE RECOUPMENT OF MONEYS OWED TO A UNIT 
OWNERS' ASSOCIATION DUE TO NONPAYMENT OF ASSESSMENTS. 

My Name 1s Bob Gourley I served as President of the Board of Directors for the CT Chapter of the Community 
Associations Institute My term began on January 1, 2010 and ended December 31, 2011 

1 also serve as President of the Board of Directors of Captam's Walk, a 20-un~t Planned Unit Development (PUD) 1n West 
Haven, CT. I have served on the Board as President smce 2003 As a PUD, Captain's Walk is governed 1dent1cally to 
most condominiums and HOAs 1n the state of CT Res1dents hold common mterest in the community, pay common fees, 
are bound to un1t by-laws and regulations, and are subject to provisions outlined in the Common Interest Ownership Act 
(CIOA) 

Pnor to hvmg at Captain's Walk, I was an individual unit owner at P1lgnm's Harbor 1n Wallmgford from 1985 to 1993 

1 am a principal partner 1n a busmess called, MyEZCondo My busmess produces newsletters for condom1n1um and 
commun1ty associations throughout the country, mcluding Connecticut 

Testimony on the Bill 

I support H.B. 6662. 

1 applaud the State Legislature for protecting the rights of citizens who live in Connecticut's condominium commun1t1es 

by extending the common expense assessment due period to 12 months. Common fees are the lifeblood of the 

condominium association. These "non-profit" corporations exist only to serve the best interests of unit owners within 

common interest communities. These "non-profit'' corporations are governed by unpaid volunteers who are themselves 

dues paying members of the community. The idea that a "for-profit" corporat1on like a bank should be able to withhold 

payment of common fees while at the same time preventing a potential common fee-paying owner from becoming an 

owner 1s truly unacceptable and violates a core principal of common unit ownership Everyone should pay their fair 

share. No more, no less, just fair. 

Over the past few years, large "for-prof1t" financialmstitutions have profited at the expense of "non-profit" corporations 

that ex1st only to govern common interest communities by withholding common fees that the association expects to 

collect While it is unfortunate that these financial institutions have found 1t necessary to foreclose on their clients, it IS 

not the responsibility of the "non-profit" corporation to simply not collect the common fees which they were expecting 

to collect from the occupier of the un1t. By stalling or delaying the foreclosure process, the financial institutions have 

created a way to simply occupy the unit and not contnbute their fair share to the common expenses of the association 

While this bill does not fully alleviate the problem, the additional six months of common fees this bill allows the 

associations to collect does allow them the opportunity to fulfill their 12 month budget projections and fulf1ll the 

financ1al responsibilities of all of the other dues paying members. 

Wh1le I would like to see the legislature go even further to protect the rights of "non-profit" corporations that govern 

community associations- specifically amend this bill to mclude language which allows associations to be g1ven the 

pnority lien for each action- I think this bill is a step in the right direction. I encourage all legislators to vote in favor of 

this measure. 

Very Truly Yours 

Bob Gourley Past President (2010-11) of the Board of D1rectors, CT Chapter of the Commumty Assoc1at10ns Institute, Pres1dent (2003-13) of the 

Board of D1rectors, Captam's Walk PUD, Founder, MyEZCondo 
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March 25, 2013 

Re: H.B. No. 6662 An Act Concerning The Recoupment Of Moneys Owed To A Unit Owners' Association 
--Due To Nonpayment Of Assessments. 

Position: Oppose As Drafted 

This bill would double the priority lien for condominium fees from 6 months to 12 months and potentially 
allow for an additional "evergreen" priority liens for those fees. 

The CBA and the banks it represents around the State clearly understand the need for Condominium Owners 
Associations (COA's) to collect regular payments from their unit owners. Banks are stakeholders in that 
process too, as the underlying viability and value of the complex is dependent upon the COA's upkeep of the 
facilities. 

That underlying viability is also greatly enhanced by the ability of owners to secure mortgage financing for the 
purchase of individual condominium units. That financing ability continues to be available in large part due 
to the secondary mortgage market which provides guarantees for up to 70 percent of state's condominium 
mortgages, through Fannie Mae and Freddie Mac underwritten loans. This process works because investors 
are willing to buy these Connecticut mortgages due to prudent underwriting standards that create an 
acceptable level of lending risk. 

When a condominium mortgage is delinquent or in foreclosure, banks and servicers must still pay the 
investor, taxes and insurance- which means additional and until a resolution is obtained- continued and real 
losses on the property sustained by the bank. 

The reality is that bank's provide the financing and financial stability that allows many complexes to thrive 
and should not be viewed as the "deep pockets" to recoup Association fees just because they hold or service 
the mortgage. 

' 

While the Committee may hear complaints from COA's due to borrowers not paying fees, the banking industry 
receives complaints that mortgages are sometimes not available on complexes that don't have the 
secondary market approval. Those Fannie Mae and Freddie Mac approvals (and subsequent availability of 
loans) may be more difficult to achieve if the provisions of this bill are enacted. 

Existing law provides for a priority lien of 6 months of COA fees. Lenders, to protect the underlying asset for 
the investors, wind up paying those six months of fees (and many times, the association's legal fees and 
additional arrearages) in the event of a foreclosure. This is yet an additional cost the lender has to cover and 
cannot be recouped as part of the borrower's debt, in a deficiency judgment. 

The provisions of the bill would double that time frame which will increase the costs and risks of making 
condo mortgages throughout the state. 

Over ten years ago, the legislature enacted a 12 month priority condo lien and Fannie Mae communicated 
that they would stop accepting condominium mortgages from Connecticut due to increased costs and risk. 
The legislature correctly reversed its action and repealed the 12 month priority lien provision leaving it at 6 
months to this day. 

Judicial Foreclosure System in Connecticut is the third slowest in the country. This complex system with its 
many moving parts is in need of repair. Delays can be caused by mandatory state and federal foreclosure 
assistance programs, borrower's defenses, lenders complying with those mandatory assistance programs, 
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mediation and judicial actions. The banking industry is working with the Legislature, the Administration and 
all stakeholders in the foreclosure process to make positive changes to that system and significantly reduce 
those delays. 

Because the Connecticut system is so slow, Fannie Mae and Freddie Mac are currently proposing a 52% 
increase in guarantee fees for all mortgages they guarantee in the State (70%). 

The provisions of S.B. 6662 will be viewed as increasing the risks and costs of the State's Condominium 
mortgages. Based on recent actions, we can only surmise that there will be a negative reaction from the 
secondary market. If that is the case, the ability to get consistent and affordable condominium mortgages in 
Connecticut may be reduced. 

The CBA has entered into discussions with Committee members and the statewide COA representatives and 
we look forward to developing a workable solution. 
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H.B. 6662 AN ACT CONCERNING THE RECOUPMENT OF MONEYS OWED TO A 
UNIT OWNERS' ASSOCIATION DUE TO NONPAYMENT OF ASSESSMENTS 

Summary 

• H. B. 6662 proposes to extend to 12 months the current SIX month pnonty hen. 

K1m McClain 

I currently serve as the Execut1ve of the Connecticut Chapter of the Commumty Associations Institute 
(CAI-CD. CAI-CT is the educational and resource entity for commumty associations and the1r serv1ce 
prov1ders 111 Connecticut. We are one of 60 chapters of a National organization Through th1s alliance we 
are able to provtde up-to-the-minute mformatlon on the 1ssues and trends affecting assoc1at1ons, programs 
to enable community associatiOn managers to obtain professiOnal credentials for licensure and access to 
hundreds of pubhcations whtch prov1de tools to assist assoCiation members m thetr operations. 

I am submtttmg comments, to present my ins1ghts into how the proposed b1ll will affect the m ore than 
5,000 common mterest communities 111 Connecticut, and the hundreds of thousands of people who hve m 
them. 

Background 

For many years, Connecticut has lead the way for other states m the protection of commumty associations. 
The six month priority hen has been one example. Up until recently, the practice for banks has been to 
contmue to pay the mo~thly common charges for the units undergomg the mortgage foreclosure process. 
Th1s has clearly made sense smce these payments have helped to protect the bank's property and also met 
the commitment to pay its fatr share of fees reqlllred of all the other unit owners many g1ven development. 

Unfortunately, recent actions of some larger banks have been to undermme what we beheve should be 
clarified as an "evergreen" prionty hen Some banks are contendmg that as long as its foreclosure process is 
ongoing, a bank needs to pay an assooation the pnonty hen only once, after which the association loses all 
pnonty over the mortgage for as long as the mortgage foreclosure contmues. If th1s contention ts accepted, 
a bank can pay an assooation an amount equal to the SIX month pnonty hen and then force the all the 
other umt owners to in essence subs1d1ze the banks, as the assooatlon must contmue to pay for msurance 
on the unit, ma111ta111 and repa1r the buildmg conta111ing the umt and otherwtse preserve the value of the 
umt as collateral for the bank's mortgage There are a growmg number of cases where the bank has taken 
years to complete the foreclosure. Th1s places and extraordmary unfatr burden on all the other umt owners 
to "cover" the bank's monthly fees for what can be a very protracted length of time 
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There is great potential for devastation of the fmanCial condition of assoc1anons 1f common fee assessments 
are not pa1d for a extended penods of nme. lt IS Important to note, that 10 Connecncut, the maJOrity of 
commumty assoc1anons are small- somenmes only 4-6 units In these types of small assoctanons, the 
assocmnon could east!y lose 1/6 of 1ts mcome - thus transfernng the burden for maintam111g and repamng 
the bUildmg to the 5 other owners, requmng an increase m the IT monthly assessment of 20% 

At least one Supenor Court dec1s1on has accepted th1s contention, and 1t IS bemg repeated 111 a number of 
other cases before the Supenor Court The problem 1s very real and 1s connnumg to worsen The statute 
needs to be cia n f1ed 

The addition of language wh1ch calls for the SIX month pnonty hen to be "evergreen" IS essennal to the 
short and long term health of community assoc1anons 111 our state As such, the banks would be reqUired 
to honor the SIX month pnonty hen for each acnon L1ke all other umt owners, the banks would be 
obligated to pay the common charges to ensure that the association's fmanCial secunty IS not put tnto 
JeOpardy 

HB 6662 as 1t IS currently wrmen, falls short of ach1evmg the obJective that the pnonty of the hen be 
"evergreen 

The General Assembly can east!y remedy this sttuanon by adopting appropnate language 111 subsection (b) 
of Sewon 47-258 Unfortunately, the language m the ra1sed b1ll does not does not accomphsh the most 
Important tntent of the ongmal creation of the pnonty hen - to protect the fmanc1al health of communtty 
assoCiations 

We would be happy to further d1scuss With you th1s ISsue, or any others affectmg common Interest 
communities 111 Connecticut. Please do not hesitate to contact us w1th any questions or concerns. 1 can be 
reached at 860-633-5692 or ema1l calct~mcclam@sbcglobal net 

Thank you for your cons1derat1on 

Respectfully submitted, 

K1m McClam 
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Testimony in support of HB 6662 

H.B. 6662 AN ACT CONCERNING THE RECOUPMENT OF MONEYS OWED TO A UNIT 
OWNERS' ASSOCIATION DUE TO NONPAYMENT OF ASSESSMENTS. 

My name 1s Daniel Rys. 1 am a V1ce President of Windsor Federal Savings and Loan. I have been in the bankmg 

and financial service industry in Connecticut for 39 years I have been the Senior Loan Officer of two 

Connecticut Banks responsible for residential, consumer, and commercial lending and all parts of loan 

servicing mcluding collections and foreclosures 

1 support proposed bil! HB 6662 however I would like to propose an amendment that calls for the 6 month 

priority to apply to each foreclosure action. 

For the past 10 years 1 have concentrated my career on prov1ding loans to community associations to help 

them fmance capital improvement projects. The loan helps unit owners pay the assessment over time rather 

than paying a somet1mes large lump sum assessment. 

The banks I have worked for providmg these loans have relied on the fact the State of Connecticut prov1des a 

6 month pnority lien to the commun~ty assoc1ation for past due common fees ahead of a residential first 

mortgage in each foreclosure action. This system has worked well for many years even though the 

foreclosure process sometimes lasted longer than six months. This has been the pattern and practice for the 

residential and commercial lenders in the industry and the banks' lobby has been s1lent on this 1ssue. 

A recent court dec1s1on challenged the validity of the 6 month hen priority m every foreclosure action and 

stated the prionty only applies once for the hfe of the mortgage. The lender can then leave the foreclosure in 

process for as many years as they would hke. The result of this decis1on puts the burden of mamtaining the 

unit on the remaining un~t owners in the community. 

Let's suppose I am a un~t owner m a commun~ty assoc1at1on and I have a mortgage on my unit and then I stop 

paymg my mortgage and common fees. Based on th1s new dec1sion, my lender can start a foreclosure and pay 

the 6 months of common fees to the association once. The lender will take the amount of the fees 1t pa1d, the 

past due payments and the costs of legal act1on and add them to the end of my mortgage. I can then make an 

arrangement with the lender to leave the foreclosure in place and pay the lender my monthly payments wh1ch 

will be eas1er to make now that I do not have to pay common fees to the association. The rest of the unit 

owners will pay to mamtain my un1t and the lender's collateral Several years from now when and 1f I build 

equ1ty in my unit I can either sell it, the lender will complete their foreclosure, or the assoc1at1on can pay the 

legal fees to foreclose. 

Commun1ty assoc1at1ons represent on average one fourth of the households in each Connecticut Town. For 

example, 35% of the households m Stamford are m commun~ty associations. By not amending this bill or 

approvmg legislation to make the 6 month hen priority vahd for every foreclosure act1on, the burden of 

mamtammg a lender's collateral w1ll rest on the remainmg un1t owners m each community. 

You have an opportun1ty here by amending th1s bill to help one fourth of the households in your d1stncts by 

relieving them of an unnecessary fmanc1al burden that could last for years. Amendmg th1s b1ll will put the 

system back to the status quo . 

Thank you for your t1me. 
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TESTIMONY IN SUPPORT OF GENERAL ASSEMBLY BILL No. 6662 -AN ACT 
CONCERNING THE RECOUPMENT OF MONEYS OWED TO A UNIT OWNERS' 

ASSOCIATION DUE TO NONPAYMENT OF ASSESSMENTS 

MARCH 25, 2013 

Good morning Senator Coleman, Representative Fox, Senator Doyle, Representative Ritter, Senator 
Kissel, Representative Rebimbas and members of the Judiciary Committee. Thank you for the 
opportunity to provide testimony on behalf of Woodfield Village Unit Owners Assoc. of Fairfield. 

My name is Laura OBrien and I am the President of Woodfield Village Unit Owners Assoc. in Fairfield, 

with more than IS years of experience on our condominium board. I have some very serious concerns 

about bills that are up for consideration in the legislature this year that could have a significant effect on 
condominium associations, detailed below: 

I support this bill to extend the number of months for which common expense assessments due a common 
interest unit owners' association may be counted for purposes of a lien. However I feel that this should be 
amended to make it an "evergreen" lien until the foreclosure is completed. Something must be done to 
keep big banks from avoiding their responsibility to maintain their units during the foreclosure 
process. The cumulative effect of the new legal strategy banks are taking on the communities of this state 
will be devastating. Smaller proportions of owners wi II have to pay larger shares of the cost to cover the 
increasing number of units in default for years at a time, causing financial burden and deteriorating 
property values which can lead to even more foreclosures. And through it all, the banks will enjoy free 
services to preserve their collateral at the expense of everyone else in the community who had nothing to 
do with their neighbor's mortgage. Please support a bill which extends this priority lien in favor of 
condominium associations. 

Laura OBrien 
178 Glengarry Rd 
Fairfield CT 06825 

obrien-laura(ci)sbcglobalnet 
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Statement of Support for Appropriately Modified Language in HB 6662 

William Cibes, Hartford, CT 

My name is William Cibes. I am a member of the Board of Directors, and Treasurer, of 
the Woodland House Condominium Association in Hartford. On behalf of our 
Association, I urge your support for passage of HB 6662, AAC The Recoupment of 
Moneys Owed to a Unit Owners' Association Due to Nonpayment of Assessments, if the 
language is revised to ensure that the priority of the condo association's lien for 
nonpayment of common expense assessments renews each time the owner fails to pay 
the assessments. 

As attorneys representing the Community Association Institute of Connecticut will 
explain, the language of the bill as currently written fails to achieve the objective that the 
priority of the lien be "evergreen." 

The problem that has recently arisen is that some banks are contending that as long as 
its foreclosure process is continuing, a bank needs to pay an association the priority lien 
only once, after which the association loses all priority over the mortgage for as long as 
the mortgage foreclosure continues. If this contention is accepted, a bank can pay an 
association an amount equal to the six month priority lien and then force the association 
to pay to insure the unit, maintain and repair the building containing the unit and 
otherwise preserve the value of the unit as collateral for the bank's mortgage, for the 
length of time it takes until the bank decides to complete the foreclosure. 

At least one Superior Court decision has accepted this contention, and it is being 
repeated in a number of other cases before the Superior Court- so this is not a 
hypothetical issue. The statute needs to be clarified. 

There is real potential for devastation of the financial condition of associations if 
common fee assessments are not paid for a lengthy period of time. In a small 
association of only six units, for example, the association could easily lose 1/6 of its 
income -thus transferring the burden for maintaining and repairing the building to the 5 
other owners, requiring an increase in their monthly assessment of 20%. 

The General Assembly can easily remedy this situation by adopting appropnate 
language in subsection (b) of Section 47-258. Unfortunately, the language in the raised 
bill does not do the trick. New language, which will be submitted by the CAI-CT's 
attorney today, should provide that the priority of the association's lien should renew 
each time the common fee assessment is not paid. 

The CAI-CT has told me that 20% of homeowners in Connecticut are condo unit 
owners. In Stamford, that percentage is 33%. So this is a problem that needs to be 
resolved. 
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TESTIMONY IN SUPPORT 

GENERAL ASSEMBLY BILL No. 6662 - AN ACT CONCERNING THE RECOUPMENT 
OF MONEYS OWED TO A UNIT OWNERS' ASSOCIATION DUE TO NONPAYMENT 

OF ASSESSMENTS 

MARCH 25, 2013 

I am Richard Mellin, Mellin & Associates LLC, a property management firm based in the 
Danbury area. My partner and I manage large condominiums with a total of more than one 
thousand residents. We have been managing community association properties for over 25 
years. 

Mellin & Associates LLC is registered with the Department of Consumer Protection as a 
Community Association Manager holding Registration# CAM.0000082. 

Mellin & Associates LLC is a proud member of the Connecticut Chapter of Community 
Associations Institute. I serve on the organization's Legislative Action Committee and Chair the 
organization's Manager's Council which is comprised of fellow community association 
managers in CT. 

I wish to express my support of Bill No. 6662, but wish to see additional language included to 
address other deficiencies in the current statute . 

(I) I would like to see an increase in the Priority Lien from 6 months to 12 months. The 
Associations we manage are unable to collect fees as a result of extended foreclosure efforts. 
Rarely if ever do foreclosure efforts get resolved within the 6 months. This results in all the 
remaining unit owners having to make up the difference through increased fees or loss of 
services. This is not "fair, balance or equitable". 

(2) Legislature must make it clear that the priority lien is meant to protect associations and 
their unit owners. Banks that delay finalizing a foreclosure effort end up forcing unit owners to 
subsidize the banks asset because the association maintains the common elements related to their 
unit. Further, some banks are now not paying common charges permanently after paying the 
priority lien This is not fair or balanced to the other unit owners. 

If you have any questions, please do not hesitate to contact me. Thank you. 

Respectfully Submitted, 

Richard E. Mellin 
Mellin & Associates LLC 
P. 0 Box 1115 
Redding, CT 06875 
203-938-3172 
Rich@Mellin.us 
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AN ACT CONCERNING RECOUPMENT OF MONEYS OWED TO A 
UNIT OWNERS' ASSOCIATION DUE TO NONPAYMENT OF ASSESSMENTS 

The collection of monthly common charge assessments is vital to the effective operation 
and economic stability of condominium associations. The legislature recognized this in 1984 
when it enacted the Common Interest Ownership Act. Section 47-258 of that Act allows 
condominium associatwns to foreclose when a unit owner does not pay common charges. 
Section 47-258(b) currently provides that the association's lien had a priority to the extent of six 
months of common charges over the first or second mortgage. 

Since 1984 when the Common fnterest Ownership Act was fust adopted, this scheme has 
operated effectively because it strikes an equitable balance between the needs of the condo 
associations and the needs of the banks. 

Recently, however, certain big banks have set out to weaken tllis six-month priority lien 
My law fum represents condominium associations throughout the state. In the past year or so 
we have seen an influx of challenges to the six-month priority scheme being lodged in courts 
throughout the state. Thjs past November, one superior court decision agreed with the bank 
challenge and found that the six-month priority lien does not exist in instances when a bank 
foreclosure actron and a second condominium foreclosure act10n are simultaneously pending. 
have attached that memorandum of decision to my written testimony. (Sec Exhibit A). 

The effect of this decision is that a condonlinium would either have to wait until a bank 
foreclosure is completed before it can assert its six-month priority lien, or the association would 
have to foreclose on the unit subject to the mortgage. Because bank foreclosure actions can take 
years to complete due to paperwork glitches and mandatory mediation requirements, the condo 
association will lose all the common fee revenue from that umt until the bank action is 
completed, and then be limited to recovering only 6 months worth of common fees. Or, if the 
association forecloses on the unit subject to the mortgage it has to make mortgage payments on a 
unit that may be worth less than what the bank is owed. 

Either way, this court decision has now turned a statute that was meant to protect 
condornrnium associations into one that protects banks and forces the associations to be 
caretakers of the bank's collateral. Effectively, the association is forced to forego common fees 
on the unit to subsidize the banks . 



• 
002736 

Testimony of Krisue Leff- page 2 

I am m support ofHB 6662 because increasing the ptiority lien from six months to twelve 
months would allow the association to recoup a greater share of its lost revenue in situations 
where the association has to wait until a bank foreclosure is completed. 

Alternatively, I have attached to my written testimony a proposed change to the statutory 
language whereby the six month lien is unchanged but the language clarifies that the six month 
pnority lien may be asserted by the association in each and every action it brings to foreclose for 
unpaid common charges. (See Exh1bit B). This language addresses the specific challenges 
condominium associations are encountering in the courts. 

This proposed language restores the status quo regarding the way these foreclosure 
actwns have been handled since 1984 and preserves the intent of the statute wh1ch is to protect 
the financial stability of condominium assoctations 

Respectfully submitted, 

~ 
Knstie Leff 
Bender, Anderson and Barba, P C 
3308 Whitney Avenue 
Hamden, CT 06518 
Phone: (203) 248-6440 
Email· kristieleff@babcondolaw.com 
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No. NNH-CV-11-6021568-S : SUPERIOR COURT 

LAKE RIDGE CONDOMrNIUM 
ASSOCIATION, INC. 

: JUDICIAL DISTRICT OF NEW HAVEN 

v. : ATNEWHAVEN 

HARRY VEGA, JR., ET AL : NOVEMBER 30,2012 

RULING ON 
MOTION FOR SUMMARY JUDGMENT AND 

CROSS MOTION FOR SUMMARY JUDGMENT(# 124.00 & 130.00) 

On June 8, 2011, the plaintiff, Lake Ridge Condominium Association, Inc. (Lake 

Ridge) commenced this action against the defendants, Harry Vega (Vega), the homeowner, 

and Bank of America, National Association as successor by merger to LaSalle Bank 

National Association, as trustee for the Reg1stered Holders of GSAMP Trust 2005-HE6, 

Mortgage Pass-through Certificates, Series 2005-HE6 (BOA), the first mortgage holder, 

seeking a foreclosure of condominium assessment liens. BOA filed an answer and spec1al 

defense dated November 1, 2011 (#115.00). 

On July 13, 2012 Lake Ridge filed the operative motion for summary judgment as to 

liabtlity (# 124.00). On October 18, 2012 BOA filed it's own cross motion for summary 

judgment on its special defense (#130.00). The sole issue is whether when a first mortgagee 

and a condominium association are simultaneously foreclosing their respect1ve security 

interests in a specific condominium unit, the six months priority conferred on liens for 

delinquent condominium common charge assessments by Conn Gen. Stat. § 47-258(b) is 

........ 

'i!:' ........ 
• "'-" r 
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pem1anently extinguished if the foreclosing first mortgagee pays the association the then 

outstanding common charges, late fees, attorney's fees and court costs; or whether the 

priority applies again if a subsequent common charge delinquency occurs during the 

pendency of the first mortgagee's foreclosure. 

FACTS 

The facts underlying this dispute are not contested. At the request of the court the 

parties have provided a stipulation of facts (# 135.00) from which the court finds the 

following facts material. 

The defendant, Vega, is the record owner of the subject property, Unit #28, 1555 

North Colony Road, Meriden, Connecticut (Property), a condominium unit and part of the 

Lake Ridge Condominium Association. The defendant, BOA, instituted an action to 

foreclose its first mortgage on the Property by writ, summons and complaint returnable on 

December 22, 2009, bearing docket no. NNH-CV09-6006452-S (Mortgage Foreclosure) 

The plaintiff, Lake Ridge, is a defendant in the Mortgage Foreclosure action by virtue of its 

\ 

lien for unpaid common charges pursuant to Conn. Gen. Stat. §47-258. The Mortgage 

Foreclosure action remains pending. 

Prior to commencing this action and subsequent to the commencement of the 

Mortgage Foreclosure action, Lake Ridge initiated a prior foreclosure action for unpaid 

common charges pursuant to Conn. Gen. Stat. §47-258 against Vega by writ, summons and 

complaint dated September 28, 2010, bearing docket number NNH-CV I 0-60 15267-S (Prior 
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Foreclosure). BOA was named as a defendant in the Prior Foreclosure action by virtue of1ts 

first mortgage on the Property. On December 20, 20 I 0 the court entered a judgment of stnct 

foreclosure in the Pnor Foreclosure action. The court found that the total debt due to the 

Plaintiff was $1,680.00 The court found that the prionty debt was $1,260.00. The court 

awarded $1,750.00 for attorney's fees plus court costs. The court assigned a law date of 

February 22, 2011 and subsequent law days in inverse order of the defendants' priorit1es 

On January 20, 20 ll, a non-lawyer assistant at Hunt, Leibert, Jacobson, P .C., counsel to 

BOA m the Mortgage Foreclosure and the Prior Foreclosure, requested two figures from 

Plaintiff's counsel: the redemption figures on behalf of the Vega to redeem on the Vega's 

Jaw day set for February 22, 20 II and redemption figures on behalf of BOA to redeem on 1ts 

law day of february 23, 2011. On January 26, 2011, in response to that reques1, counsel for 

Lake Ridge sent counsel for BOA a letter wherein it states that "[s]hould [Bank of Amenca] 

wish to pay in full for the debtor [(Vega)] in the above referenced action the following 

amounts are due . $4,682.20" and "{s]hould [Bank of America] wish to redeem on fits) law 

day, my client, is due their [s1c) statutory priority debt as follows ... $4,052 20." Lake 

Ridge's counsel received a check dated January 27, 2011 drawn on an account from Ocwen 

Loan Servicing LLC in the amount of $4,682.20, which equaled the amount due on behalf of 

the Vega. On february 2, 2011 the Lake Ridge filed a satisfaction of judgment Wlth the 

Court statmg that the "Judgment entered by the Court on Plaintiffs Complaint in the [Pnor 

Foreclosure Action] has been fully paid and satisfied by the defendant, Bank of Amc1ica 

-3-
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on behalf of the Defendant, Harry Vega, Jr., on January 31, 2011, prior to his assigned law 

day." Title to the Property remained and continues to remrun vested in Vega. 

By writ, summons, and complaint dated June 8, 2011, with a return date of July 5, 

2011, the Lake Ridge instituted the instant action against Vega in which BOA is also named 

as a party defendant to foreclose upon its common charge lien pursuant to Conn. Gen. Stat. 

§47-258. In this action, Lake Ridge alleges that the monthly condominium common 

expenses on the Property continues to go unpaid. As noted above, the Mortgage Foreclosure 

action remains pending. On November II, 2011, BOA filed an Answer and Special Defense 

in this Action alleging payment and discharge of the priority portion of the lien and that no 

new condominium lien prior in right to its mortgage arises. 

DISCUSSlON 

"Summary judgment is a method of resolving litigation when pleadings, affidavits, 

and any other proof submitted show that there is no genuine issue as to any material fact and 

that the moving party is entitled to judgment as a matter of law .... The motion for summary 

judgment is designed to eliminate the delay and expense of litigating an issue when there is 

no real issue to be tried." (Citations omitted.) Wilson v New Haven, 213 Conn. 277, 279, 

567 A.2d 829 (1989). 

Prior to the filing of the subject motions for summary judgment, Lake Ridge filed a 

motion to strike BOA's special defense of payment and discharge of the prionty portion of 

the condominium lien, testing the legal sufficiency of BOA's defense. In denying the 
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motion to strike the comt (Zemetis, J.) ruled the defense legally sufficient, stating, "The 

motion to strike addresses whether CGS 47-258 prevents the plaintiff from asserting the 

'superpriority' lien, Linden Cond Assn, Inc v. McKenna, 247 Conn 575, 585 (1999), on 

multiple occasions during the course of a single action by a mortgagee. The Court rejected 

the argument that a condo assn could initiate a foreclosure on delinquent common expense 

assessments every six months thereby obtaining statutory 'superpriority', Hudson House 

Condo Assn v Brooks, 223 Conn. 610,614-15 (1992). As noted there, the statute limits the 

priority lien to six months of common expense assessments. Neither that court, nor this, ts 

inclined to question the legislative wisdom of granting a condo assn a 'superpriority' then 

limiting the same to a six month period. Parties seeking a different statutory scheme must 

find their relief in the legislature. CGS 47-258 limits the six month 'superpriority' granted to 

a condo assn to being asserted in an action to enforce either the association's lien or a 

security interest described in subdivision (2) [a first priority mortgage such as is bemg 

foreclosed by the defendant in CV096006452]. As the defendant asserts that the plaintiff 

has previously satisfied its 'superpriority' lien and this court finds that CGS 4 7-258 allows 

the assertion of that lien only once during the pendency of either an action to enforce either 

the association's lien or a security interest (first prionty mortgage), the same would be a 

valid Special Defense." Lake Ridge Condominium Association v. Vega El AI, Docket No. 

CVJ 160215688, judicial distnct of New Haven (June 25, 2012, Zemetis, 1.) Lake Rldge is 

now assertmg the same legal arguments it tested in the motion to strike, this time withm the 
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context of a motion for summary judgment. This court agrees with the reasoning and ruling 

of the court (Zemel is, J.) that the defense is valid. 

General Statute § 47-258 provides in relevant part, "(a) The association has a 

statutory lien on a unit for any assessment levied against that unit or fines imposed against 

its unit owner from the time the assessment or fine becomes delinquent. .. (b) A lien under 

this section is prior to all other liens and encumbrances on a unit except (I) liens and 

encumbrances recorded before the recordation of the declaration ... (2) a first or second 

security interest on the unit recorded before the date on which the assessment sought to be 

enforced became delinquent, ... and (3) liens for real property taxes and other governmental 

assessments or charges against the unit . . The lien is also prior to all security interests 

described in subdivision (2) of this subsection to the extent of (A) an amount equal to the 

common expense assessments based on the periodic budget adopted by the association 

pursuant to subsection (a) of section 47-257 which would have become due in the absence of 

acceleration during the six months immediately preceding institution of an action to enforce 

either the association's lien or a security interest described in subdivision (2) of this 

subsection and (B) the association's costs and attorney's fees in enforcing its lien. A lien for 

any assessment or fine specified in subsection (a) of this section shall have the prionty 

provided for in this subsection in an amow1t not to exceed the amount specified in 

subparagraph (A) of this subsection. This subsection does not affect the pnority of 
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mechanics' or materialmen's liens, or the priority of liens for other assessments made by the 

association." 

"This statute is based substantially upon Section 3-116 of the Uniform Common 

Interest Ownership Act, which Connecticut adopted effective January 1, 1984 (Conn Gen 

Stat. §§ 4 7-200 to 4 7-295). Commentators ... have characterized Section 30- I I 6 as 

creating a special 'split priority' for common charge assessment liens. That is while the 

entire lien is prior to all other encumbrances except (a) those which pre-date the declaration 

of the condominium development, (b) first and second mortgages ftled before the common 

charge delinquency arose, and (c) taxes and other governmental assessments, there is a 

further, 'super priority' provided to a portion of the lien, even with respect to senior first and 

second mortgages." 

"The Official Comment to Section 3-116 of the Uniform Act recognizes the unique 

status given to the common charge assessment lien: 'A significant departure from existing 

practice, the 6 months priority for the assessment lien strikes an equitable balance between 

the need to enforce collection of unpaid assessmenl~ and the obvious necessity for protecting 

the priority of the security interests of lenders.' 7 Unif. Laws Anno. at 354." 

"What this statute does, by granting a six months priority to a condo association, is to 

accommodate the competing needs of a condo association faced with delinquent 

assessments, and a lender simultaneously seekmg to protect the priority of 1ts security 

1 nterest." 
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"If the plaintiff's interpretation of this statute were to prevail, the six month 

limitation on the priority would be ineffectual, because after the original delinquency is paid 

in full, and the foreclosure is withdrawn, a new priority would anse as soon as there is any 

further delinquency, effectually extending the six months mdefinitely, even though the 

defendant's foreclosure action is still pending." 

"Such an interpretation and result would be a distortion of the statute and a 

subversion of the policy underlying it. 'A statute should be construed so that no word, 

phrase, or clause will be rendered meaningless.' Verrastro v. Silversten, 188 Conn. 213,221 

(1982) (citations omitted). The facts that this court looks to in construing a statute include 

'its legislative history, its language, the purpose it is to serve, and the circumstances 

surrounding its enactment.' Verrastro, supra, p. 221 (citations omitted) See also Fahy v. 

Fahy, 227 Conn. 505, 512 (1993)." 

"The defendant thioughout has been pursuing its own first mortgage foreclosure. 

TI1e statute provides that the priority is limited to 'the six months immediately precedmg 

institution of an action to enforce either the association's lien or a security interest' (referring 

to a first mortgage lien prior to the associahon lien), such as the defendant's in this case. 

Therefore, if the plaintiff were allowed to create a new six-month priority by starting a new 

foreclosure action after the defendant has already satisfied one six month delinquency, and 

while the defendant's foreclosure action is still pending, the defendant would have to absorb 
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more than one priority during the pendency of its foreclosure, which does violence to the 

statutory language. 

In construing a statute, 'we follow the ·golden rule of statutory interpretation' ... that 

the legislature is presumed to have intended a reasonable, just and constitutional result.' 

(Empha~is added.) Sanzone v. Board of Police Commissioners, 219 Conn. 179, 187, 592 

A.2d 912 (1991)." 

"Furthennore, if the plaintiffs position is upheld, it would deter first mortgage 

lenders from paying condo associations some portion of the delinquency. As stated m the 

Official Comment of Sechon 3-116 of the Uniform Common Interest Ownership Act: 'To 

ensure prompt and efficient enforcement of the association's lien for unpaid assessments, 

such liens should enjoy statutory priority over most other liens ... As a practical matter, 

secured lenders will most likely pay the six months assessments demanded by the 

association rather than having the association foreclose on the unit.' 7 Unifonn Laws Anno . . 
at 354." 

"Why would any secured lender pay off the priority amount if, by so doing, a new 

priority was created. Instead, the secured lender would wait as long as possible to avoid the 

very thing that the plaintiff seeks to obtain in this case. They would be better off waiting 

until their law day to redeem, thereby frustrating the very propose of the statute." R1ver 

Glen Condominium Assoc. v Woulfe, Superior Court, judicial district of Litchfield, Ct.Sup. 

3900, 14 CLR 101 (Apri1120 1995, Walsh, J.). 
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The court finds the facts of the instant case analogous to those of the R1ver Glen case 

and is persuaded by its reasoning. Because BOA's mortgage foreclosure has been pending 

continuously and because BOA has already satisfied the priority portion of Lake Ridge's 

condominium liens during the pendency of the mortgage foreclosure the court finds that the 

six month prionty portion of the lien has been satisfied and discharged by operation of the 

provisions of General Statute § 47-258(b). 

CONCLUSION 

For the foregoing reasons the court finds that no genuine 1ssues as to matenal facts 

exist and that judgment should enter on behalf of BOA on its special defense. Lake Ridge's 

motion for summary judgment (#124.00) 1s therefore ordered DENIED. BOA's cross 

motion for summary judgment (# 130.00) is ordered GRANTED. 

Michael G. Maronich, Judge 
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Proposed Revision to Subsect1on 47258(b) of the Common Interest Ownership Act 

(changes are underlined) 

(b) A lien under this section is prior to all other liens and encumbrances on a unit 

except 

(1) liens and encumbrances recorded before the recordatiOn of the declarat1on and, in a 

cooperative, liens and encumbrances which the association creates, assumes or takes subject 

to, 

(2) a first or second security interest on the unit recorded before the date on wh1ch the 

assessment sought to be enforced became delinquent, or, in a cooperative, a first or second 

security interest encumbering only the un1t owner's mterest and perfected before the date on 

which the assessment sought to be enforced became delinquent, and 

(3) liens for real property taxes and other governmental assessments or charges against the 

unit or cooperative. 

In each and every action brought to foreclose a hen under th1s sect1on or a security interest 

described in subdivision (2) of this subsection, the lien is also prior to all security mterests 

described in subdivision (2) of this subsection to the extent of 

(A) an amount equal to the common expense assessments based on the periodic budget 

adopted by the association pursuant to subsection (a) of section 47-257 wh1ch would have 

become due in the absence of acceleration during the six months immediately precedmg 

institution of an action to enforce e1ther the association's lien or a security interest described 1n 

subdivision (2) of this subsection and 

(B) the association's costs and attorney's fees in enforcing its lien. 

A lien for any assessment or fine spec1f1ed in subsection (a) of th1s sect1on shall have the pnonty 

provided for in this subsection in an amount not to exceed the amount specified in 

subparagraph (A) of this subsection. This subsection does not affect the pnonty of mechan1cs' 

or materialmen's liens or the prionty of hens for other assessments made by the association 
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TESTIMONY IN SUPPORT OF GENERAL ASSEMBLY BILL No. 6662- AN ACT 
CONCERNING THE RECOUPMENT OF MONEYS OW~D TO A UNIT OWNERS' 

ASSOCIATION DUE TO NONPAYMENT OF ASSESSMENTS 

MARCH 25,2013 

Good mornmg Senator Coleman, Representative Fox, Senator Doyle, Representative R1tter, 
Senator Kissel, Representative Rebunbas and members of the Judiciary Committee. Thank you 
for the opportunity to prov1de testimony on behalf of Imagineers, LLC ("lmagmeers"). 

I am Karl Kuegler, Jr. of Imagu1eers, LLC where I serve as the Director of Property Management 
for our common interest community management divis10n. From our offices located m Hartford 
and Seymour, we serve about 178 Connecticut common mterest communities comprising about 
17,000 homes. Imagineers IS registered with the Department of Consumer Protection as a 
Community Association Manager holding registration number 000 I and has been servmg 
Connecticut common interest communities for 32 years I have over 23 years experience m 
common interest community management and hold a Cert1fied Manager of Community 
Associations designat1on from the Nat1onal Board of Certification for Community Assoc1ation 
Managers. lmagineers is a member of the Connecticut Chapter of Community Associations 
Institute I serve on the organization's Legislative Action Committee and chair the organizatiOn's 
annual state educational conference 

lmagineers is in favor of the bill, but would like add1tional language added to address other 
deficiencies in the current statute I would also like to mention that the Insurance and Real Estate 
Committee is entertainmg a bill this session regarding the statutory lien for assessments on 
condominium units. Listed below is summary of thoughts and addit1onal concerns w1th the 
current statute: 

INCREASE IN THE PRIORITY LIEN FROM 6 MONTHS TO 12 MONTHS: 

Section I (b) of 6662 provides for the increase m the pnonty lien amount from its current amount 
of 6 months t0i'2inonths Immediately preceding 1nst1tution of an action to enforce the 
association's lien or a security interest. We certamly support the mcrease from 6 to 12 months. 
We understand the increase would not pose an issue or restnct mortgage options for owners 
financmg properties 111 common interest commun1t1es. Connecticut IS in compliance with current 
Fannie Mae Selling Guidelines. SectiOn 84-2.1-06 of the guidelines dated August 21, 2012 
mdicates· 

Femme At/oe allows the greater of sec momh~ of regular common expense assessments. or 
the ma:r:tmwn WI/OU/1{ pernuued under appltcuble ~tate law, to have l111llfed prwnry over 
Fannte ,\t/ae's mortgage !ten if the condo or PUD proJeCt ts located m ajurt~dlctwn that 
has enacted 

• the Uniform Condo Act, 
• the Uniform Common /merest Ownershtp Act, or 
• other sum lor statutes that provtde for regular common e:r:peme assessments, as 
reflected by the proJeCt':, operatmg budget. to hove such prtortry over jir:,t 
mortgage !tens 

ConnectiCUt common 1nterest commun1t1es routmely are unable to collect fees as a result of 
extended foreclosure efforts Rarely 1f ever do foreclosure efforts resolve wuhm the 6 months 
The assoc1at1on IS restncted by state law from even mstitutmg a foreclosure effort until at least 2 
months of fees are del1nquent Ultimately the other homeowners of the commun1ry that are 
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fulfilling their obligations 111 pay1ng fees to the assocmt1on need to make up the difference 
through increased fees or loss services. Common interest communities budget income only great 
enough to offset expenses. Associations are not to make a profit. When the income budgeted is 
not received, the association has no option but to mcrease fees or cut serv1ces to their association. 
An increase in the statutory lien would help reduce the negative impact of foreclosures on 
associations and their members. 

CURRENT DEFICENCIES IN THE STATUTE NOT ADDRESSED 

A separate issue pertaining to this statute has become a major and potentially devastating issue 
for common interest communities in our state. Some banks are employing a legal strategy during 
foreclosure action that negat1vely impacts community associations and will have a significant 
negative impact on community associations if it were to continue. 

Historically, when banks/mortgage companies brought action to foreclose on a unit, Connecticut 
state law ensured that a portion of the association's lien is not foreclosed out by the mortgage 
foreclosure. This has been an important protection for associations because it ensured that if a 
bank obtained foreclosure judgment, the bank would become the new owner of the unit and still 
be subject to the priority portion of the association's lien. This protection provided under a 
"pnority lien" guaranteed that the bank, as the new owner, would be required to pay a minimum 
of six months worth of common fees plus reasonable court costs and attorney fees (as determined 
by the court) and then pay the monthly common charges to the association from the date it took 
title to the unit going forward. 

In at least two cases, the Connecticut courts have agreed with the bank's positiOn to eliminate its 
additional financial responsibility to the association. Apparently, the legal strategy for the bank 
has been to pay the six-month priority lien without taking title to the unit and then seek the 
court's interpretation that it applies only once during the lawsuit or even the lifetime of the 
mortgage. The bank then just sits back and lets the foreclosure sit uncompleted, often for many 
years. In the meantime, the association is obligated to provide services to the unit as it does to all 
other units. In addition to the landscaping, snow removal and other maintenance services, some 
associations are also obligated to provide heat, water and other services to the unit if provided to 
other units as part of ·its responsibility. It is suspected that the delays could be a result of the 
sheer s1ze of the banks, the disorganization that is resulted as the banks attempted to adjust to the 
many mergers and acquisitions that took place at the height of the mortgage meltdown, improper 
pract1ces of the people who made the loans and the way 111 wh1ch the loans were administered, 
and qu1te possibly, that some of the banks have simply determined that there is no point in taking 
title to condominium units and paying their share of the cost of maintaining the condominiums, 
unless the bank can dispose of the condominium un1t almost immediately 

Even 1 f the defaulting unit owner eventually works out a deal with the bank to reinstate the 
mortgage, some of these banks have asserted that the mortgage continues to trump pnority lien 
going forward if the owner becomes delinquent again with the payment of fees to the association. 
The association could start its own foreclosure, but under the bank's theory, it would have to take 
title to the u;1it and also repay the mortgage on it, wh1ch would often cost more than the unit is 
worth. 

If the Connecticut General Assembly does not make it clear that the priority lien is meant to 
protect associations and their unit owners, Connecticut associations will be severely 
impacted. Every t1me a un1t owner abandons a unit, or just stops paymg the1r mortgage and 
common charges, Connecticut associatiOns and their homeowners will be obligated to carry the 
defaulting umt and will 111 effect be subsidizing the bank's asset. In this instance everyone else 
in the community needs to makes up the difference for the lost income resulting from the 
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bank's delay in finalizing the foreclosure errort while subsidizing the bank by maintaining 
the bank's asset with no obligation or the bank to pay for the expense. The extra funds 
necessary to keep the association financially solvent come directly from the other homeowners. 
There are no other sources of income to save the day for our common mterest communit1es. W1th 
increasing expenses due to aging infrastructure and economically dnven factors, associations are 
already facing financial challenges and hardships not experienced previously. The added burden 
of subsidizing big banks as they take advantage of associations may be too great for some 
associations to survive. 
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