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if their vote is properly cast. If all members have

voted, the machine will be locked and the Clerk will
take a tally. The Clerk will please announce the
tally.

THE CLERK:

H

House Bill 5554 as amended by House "A."

Total number voting 146
Necessary for adoption 74
Those voting Yea 146
Those voting Nay 0
Those absent and not voting 5

DEPUTY SPEAKER RYAN:

The bill as amended is passed.

Will the Clerk please call Calendar Number 206.
THE CLERK:

On page 15, Calendar 206, House Bill Number 5364,
AN ACT CONCERNING THE DEFINITION OF NOTARIAL ACT,
favorable report by the Committee on the Judiciary.
DEPUTY SPEAKER RYAN:

Representative Holder-Winfield of the 94th, you
have the floor, sir.
REP. HOLDER-WINFIELD (94th):

Thank you, Mr. Speaker. Good afternoon.

This bill -- I move acceptance of the Joint
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Committee's favorable and passage of the bill.
DEPUTY SPEAKER RYAN:

The question is acceptance of the Joint
Committee's favorable report and passage of the bill.

Will you remark?

REP. HOLDER-WINFIELD (94th):

Yes. Thank you, Mr. Speaker.

This bill, House Bill 5364, is a bill that comes
to us out of the Judiciary Committee. It comes to us
on a unanimous vote. What it looks at is the issue of
notaries in the state of Connecticut.

As many of us know, notaries provide many
services, certification and verification for
individuals.. The issue is that it's not always clear
where the notary's responsibilities and powers are.

So what this bill attempts to do is to define those in
such a way that everyone can proceed forward.

In certain communities notaries are understood to
have powers that we don't understand them to have in
the United States of America, so we attempt to
clarify.

Mr. Speaker, the LCO is in -- the House Clerk is
in possession of LCO 3283. I ask that it be called

and I be granted permission to summarize.
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DEPUTY SPEAKER RYAN:

Will the Clerk please call LCO 3283 which will
designated House Amendment Schedule "A."
THE CLERK:

LCO 3283, House "A," offered by Representative

Fox.
DEPUTY SPEAKER RYAN:

The Representative seeks leave of the Chamber to
summarize the amendment.

Is there objection to summarization? 1Is there
objection? Hearing none, Representative
Holder-Winfield you may proceed with summarization.
REP. HOLDER-WINFIELD (94th):

Yes. Thank you again, Mr. Speaker.

This amendment comes to us, and what it does is
it strikes everything after the enacting clause and it
puts in place language that does what the underlying
bill did, but it adds to that definition of copy
certification which allows us to clarify what the
process of copy certification is. I will briefly go
through what that process is just for the edification
of those in the Chamber.

So when we have a notarial act by a notary public

which is copy certification, the notary will be
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presented with an original document. The notary there
-- therefore either copies or supervises the copying
of the document and then compares the original
document to the copy presented making sure that the
two documents line up.

From that point forward, the notary certifies
that the document is accurate. And in this section
where it talks about the process, it also lays out
that there are certain documents that cannot be
afforded this process.

I urge adoption.

DEPUTY SPEAKER RYAN:

The question before the Chamber is adoption of
House Amendment Schedule "A."

Will you remark on the amendment? Will you

remark on the amendment? If not, I will try your

minds. All those in favor please signify by saying
aye.
REPRESENTATIVES:
Aye.
DEPUTY SPEAKER RYAN:
All those opposed, nay.

The ayes have it and the amendment is adopted.

Will you remark further on the bill as amended?
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Will you remark further on the bill as amended? If
not, will staff and guests please come to the well of
the House. Will the members please take your seats.
The machine will be opened.

THE CLERK:

The House of Representatives is voting by roll

call. Members to the Chamber. The House is taking a
roll call vote. Members to the Chamber please.
DEPUTY SPEAKER RYAN:

Have all members voted? Have all members voted?
Members please check the board to see if their vote is
properly cast. If all members have voted, the machine
will be locked and the Clerk will take a tally. The
Clerk will please announce the tally.

THE CLERK:

House Bill 5364, as amended by House 'A "

Total number voting 146
Necessary for adoption 74
Those voting Yea 146
Those voting Nay 0
Those absent and not voting 5

DEPUTY SPEAKER RYAN:

The bill, as amended, is passed.

Will the Clerk please call Calendar Number 303.
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that interest rate below the eight percent
rate where it currently sits.

SENATOR COLEMAN: Okay. Any other members have
questions for Attorney Nastri? If not, thank
you very much.

KATHLEEN NASTRI: Thank you, Senator.
SENATOR COLEMAN: Denise Merrill is next.

SECRETARY OF THE STATE DENISE MERRILL: Good
afternoon, Chairman Coleman, Chairman Fox and
members of the Judiciary Committee. For the
record my name is Denise Merrill, I am _
Secretary of the State of Connecticut. I am S@ Zoz
here to testify on two bills that impact my
office. And I know you've heard this before,
but I will be brief.

House Bill 5364 AN ACT CONCERNING THE
DEFINITION OF A NOTARIAL ACT. This bill adds
certifying or attesting a copy of a document
to the official duties and authorities granted
to Notary publics under Connecticut state law.
I will not read my entire testimony. You have
it.

Essentially this -- I believe will improve the
ability of Connecticut residents to get
certified copies of documents that they have
on hand. And this will solve a bit of a
problem that we've had for people getting
certified copies. So if there are questions
about that I can -- I'm happy to answer it.

The one concern that's been expressed was that
some Notary's felt this new definition would
open them up to more liability. I want to
relay those concerns by reminding you that the
Secretary of State's Office has always held
that's it's reasonable to deny notarial
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services in the event the Notary feels
uncomfortable executing whatever document it
is they're dealing with.

So this expanded definition in no way places
notaries in any greater legal liability.

Secondly, I'd like to testify to Raised Bill
308 AN ACT CONCERNING THE ESTABLISHMENT OF A
BUSINESS DATA COLLECTION CENTER. This
clarifies the language in a statute passed
last year that granted our office the
authority to establish an e-business portal
and data collection center. And this would
make sure that we have the proper authority to
create this central repository for economic
and business data in Connecticut.

I think this is something that's really going
to be very advantageous for our economic
development activities. We frequently get
requests for data about business in our state.
This will simply allow us to collect it all in
one place. It will be voluntary. In no way
will this require businesses to provide
additional data that they don’'t want to
provide and will also provide protection for
making sure that certain -- you know, whatever
private data is available will not be
revealed. And will also allow us to cross
over to other state agencies and collect all
the data that's in so many different state
agencies on economic development, all in one
place.

We traditionally are an office that is sort of
the file cabinet of the state. 1It's a great
place to collect data so, that it's available
to the public. And I -- we're very strongly
committed to that idea.

Again, there's a lot of information in my
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testimony about how we're going to be going
about implementing this and the partners we've
established so I'm happy to answer questions
about that, as well. And I think this will
really help us in Connecticut get data that
will be useful to the public and businesses
and other agencies, in terms of, the economic
activity in our state. So thank you very much
for giving me this opportunity and I'm happy
to answer questions.

SENATOR COLEMAN: Are there questions for the

REP.

Secretary of State? Representative Smith.

SMITH: Thank you, Mr. Chairman. And good
afternoon --

SECRETARY OF THE STATE DENISE MERRILL: Good

REP.

afternoon.

SMITH: -- Secretary. Just for legislative 'Jiﬁlfiajﬁi
purposes and legislative history, the notarial

acts statute that you -- or bill that you're

talking about certifying a -- a copy to be

true and accurate, I assume you have some

language that someone -- a Notary who is in

fact certifying a document should use or is
there certain language that you propose or is
there regulation that's going to be drafted
that, so when a Notary gets approached will
you certify this that they know they should or
should not use?

SECRETARY OF THE STATE DENISE MERRILL: Yes. I'll

-- I'll turn to my expert on the topic from my
office. This is Attorney Bernie Lu who deals
with Notary ethics in our office, so.

BERNIE LU: Hi. Yes, the National Notary

Association does have a standard phrase or --
or stamp that they can put at the end of
document that will serve that the notary fills
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REP.

and certifies that it is an appropriate copy.
We would follow that model for our manual,
which is right here, because we have model
acknowledgements for every type of execution
of notarial act.

SMITH: Thank you. One more question, then,
seems to me that you don't -- I shouldn't need
to say it, but I just guess maybe we should,
just to be clear, that in order to certify a
document as being true and accurate that the
original has to be in the presence of the
notary; would that be accurate?

BERNIE LU: Yes, that would be.

SECRETARY OF THE STATE DENISE MERRILL: Thought so.

REP.

SMITH: Thank you, Mr. Chairman. Thank you.

SENATOR COLEMAN: Representative Baram.

REP.

BARAM: Thank you, Mr. Chairman. And welcome.

SECRETARY OF THE STATE DENISE MERRILL: Thanks.

REP.

BARAM: I really just wanted to share two
experiences with you for future consideration.
One is, a couple of my constituents had
approached me just recently that they went to
various places, one was a bank and one was
some other kind of a place like a drug store,
to obtain notarial services and they were
refused. And it was -- the way they described
it, simply witnessing and acknowledging a
document, and they asked me if I could propose
a bill that would mandate a notary to have to
take their acknowledgment, understanding there
may a fee for that. I think that's permitted
under state law.

So I just point that out because I have had a
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couple of complaints that people are refusing
to offer those services. And then as a
professional gripe as an attorney, we find,
and maybe some of the other attorneys here
have the same experience, that certain
documents which attorneys are allowed to take
an acknowledgement as a commissioner of the
Superior Court the same as a notary, will not
be honored by banks and other institutions.

A good example is the power of attorney. And
many attorneys are now getting their licenses
as notaries and when they acknowledge the
document they take out their Notary seal and
do it as a Notary and not as an attorney. And
I never quite understood if it's legal for an
attorney to take an acknowledgement why
certain institutions don't honor that, but
that appears to be a problem that's
increasing, as well.

So I -- I just thought I would -- now that I
have the opportunity to bring it to your
attention.

SECRETARY OF THE STATE DENISE MERRILL: Thank you,

and Representative I will tell you I've heard
both of these complaints in the past. I don't
really have right at my disposal the history
around all this, but I suspect it relates to
what we said here about this particular action
that Notary's are protected from having to
sign or acknowledge documents that they feel
uncomfortable with. So I -- I guess that's
sort of imbedded in the law as we are now. I
don't know if Bernie has any other history you
want to share on this?

BERNIE LU: Under Connecticut General Statutes the

-- I think it's 394 I want to m or h -- I was
just looking it up here. The Notary cannot
unreasonably deny their services. If they --

001103
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REP.

if they're not feeling comfortable with the
execution of a document, if there's a
(inaudible), if it's in a foreign language.
They can deny those -- those services.

Right now the banks who employ the Notary's
say that well, you can't do some notarial acts
for things other than bank business and from
an employer's point of view that would be
reasonable, because you don't want your --
your employees doing things that are not
related to your -- your services.

The -- as far as (inaudible) --

BARAM: I -- I certainly understand that
because I know in my law office if we just had
members of the public coming in asking for
services we'd be inundated with people, but
somehow I would like to think that there might
be places where Notary's are available to the
public because there is a need for that kind ~
of service, so it might be something you might
want to give some thought to for the future.

Is there another kind of a license or
distinction where -- where people could get a
Notary license, understanding that license
required them to be available to the general
public and not just, you know, in a way that
the employer wanted them to (inaudible) ---

SECRETARY OF THE STATE DENISE MERRILL: Yeah. Sort

REP.

of a public Notary, as a sort of special
license.

BARAM: Something along that.

SECRETARY OF THE STATE DENISE MERRILL: I would be

REP.

happy to look into it.

BARAM: Thank you very much.
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based on your decisions. Loosening the
requirement on the certificate of merit will
gravely affect the liability and practice
(inaudible) care, here in Connecticut.

Please oppose the Senate Bill 243. Thank you.

SENATOR COLEMAN: Are there questions for Dr.
Smith? Seeing none, thank you very much for
your testimony.

HEATHER SMITH: Thank you, good evening.

SENATOR COLEMAN: Good evening. Joanne Aleric. If
she's not present, John Killian. Philip Bern.

PHILIP BERN: Good evening, Mr. Chair.
SENATOR COLEMAN: Good evening.

PHILIP BERN: Representatives I have some handouts
I've very much appreciate the opportunity to
hand out and you can go through it as I speak

SENATOR COLEMAN: Why didn't you give them to --
give the handouts to the staff members?

PHILIP BERN: (Inaudible) .

SENATOR COLEMAN: &And if you would, would you just
state your name for the record.

PHILIP BERN: Sure. My name is Philip Berns. I'm
from Stamford, Connecticut, obviously. I'm
here to testify on a bill that no one else has
testified on and that is 5364. This is a bill
that is designed to specify what work notaries
in the state of Connecticut are permitted to
do and not do. And I'm here to tell you about
a profound problem with the licensing of
Notaries and the -- and what -- and what

001367
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Notaries are doing here in the state of
Connecticut, and in fact throughout the
country, but I'll focus on here in
Connecticut.

I'm an attorney and I practice immigration
law. I was Peace Corp Volunteer in Equator
where I learned to speak Spanish fluently and
also, in Haiti where I learned to speak
Haitian Creole fluently; the second and third
languages in the state of Connecticut and even
more so down in our corner of the state.

The word notary outside of the English-
speaking world has a completely different
meaning than the word notary in English. 1In
English it means somebody who it's a
functionary they -- they process certain
papers et cetera.

In just about everywhere else in the rest of
the world the notary has a completely
different meaning. It essentially means
somebody with training as a lawyer; somebody
with many years of training -- of experience
as an attorney; and, someone who has been
appointed by the government to be their point
person in a particular municipality or county.

They are -- or they have the power essentially
of a state's attorney as a prosecutor, as well
as, a town clerk. If you have criminal
matters you go to a notario -- that's the word
in Spanish -- notario. 1In Creole and French
it's called notaire.

If you have problems with property you go to
notario. The only thing you go to an attorney
for is preparing some paperwork in minor
matters. The notary is the person you go to
to get business done. They are the people
with the connections -- the government
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connections, connections with the court, et
cetera.

What is happening is that people with notary
licenses granted by the Secretary of State's
Office in Connecticut are advertising as using
foreign language translations of the word
notary and are, in some cases, actively
misrepresenting themselves as essentially
super lawyers. And even when they're not
doing so they are passively giving the
impression that in fact they have more power,
more education, more training than in fact
they -- they do.

I would like to refer to the handouts that I
handed out and ask you please to turn to page
nine, if you would please. You will see at
page nine a Spanish language advertisement in
El Sol newspaper, which is the second biggest
Spanish language paper in the state of

Connecticut. You will see there -- I want to
apologize for the crudeness of my -- of my
comments around there -- that they are

offering services with immigration cases and
specifically they are offering assistance with
an immigration amnesty.

An immigration amnesty meaning people without

documents applying for and getting green cards
and legalizing their situation here; there is

no immigration amnesty. There hasn't been one
since 1996.

You'll also see that they are offering to get
people work permits. You can't just get a
work permit; work permits are based on other
kinds of applications. Here we go.

On the next page you will see yet another
advertisement from another notario and you see
they're using the word notario there or in

001369
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this case notaria, where they are again
offering the service -- services in
immigration.

If you turn to page 11, this is a business
card that you can find just about in every
Spanish language store in Stamford where they
are offering again they're stating that they
are public Notaries; that they will assist you
in forming LLC's and incorporations, and
immigration services.

On the last one you'll have to read between
the lines. 1If you turn to page 12, there's no
mention here that they do immigration cases.
They do say they could do incorporations --
this is on page 12 -- LLC's, incorporations,
et cetera; however, they are Notaries and I
had my staff call them and you'll see the
notations in the margin there asking do you
have a notary there who assists with
immigration cases, answer yes.

These people are practicing law without a
license and they are going way beyond what
their license permits. I went to meet the
Secretary of State's Office with the
assistance of Representative Fox and
apparently they were completely unaware of the
misuse of licenses that they are granting.
I've asked them to please, A, have people sign
off when they apply for a notary license that
they are not going to undertake things beyond
the scope of their notary license. 1I've asked
them when they -- when licenses are granted to
please have them sign off of, again a sworn
statement, that they're not going to do these
things, and every time they're renewed.

When the Secretary of State's Office see's
these advertisements, and I have the originals
here with me, they say we don't have the power
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to do anything about it. Now, there is on
Monday another hearing about post-Legislation
-- I think it's the last page here, 5147, I
believe it is. More directly speaks to this
question, but what I would like to bring to
your attention tonight on this Bill 5364 is,
as is it states -- it states that, "Notaries
will have the power to do whatever the General
Statutes say and A, B, C, possibly D.*"

I would like to see that changed to, notaries
only have the powers to do A, B, C, and D. So
there's no question. 1It's crystal clear.

There's not a matter of referring to -- to
other parts of the General -- of the General
Statutes that are not -- that are not even

specified in this statute. So I would like to
see it made more specific.

Lastly, I just want to mention the following
names: Roberto from New Canaan, Hector from
Bridgeport, Douglas from Bridgeport, Ezekiel
from New Haven, Glennis from Stamford, Rosa
from Bridgeport, Monica from Danbury and Carla
from Greenwich. These are all people who were
ripped off, 5, 10, 15,000.00 dollars, 20, 25,
30,000.00 dollars by a gentleman by the name
of Jose Ortiz in Stamford.

He held himself out to be an attorney. He
abused his notary license. The Disciplinary
Council's Investigator, Jim Bender, had to
crawl on his knees from Hartford to Stamford
several times begging Stamford Police to do
something about it. They finally arrested
him. He continued during this and paid his
legal bills with the money he was making from
these immigrants. He was doing completely
bogus papers. He was arrested on violation of
probation. They let him off again. He is now
a Chaplin at Bridgeport Correctional Center.
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I hope that we can bring this condition under
control. People are being ripped off. People
are filing papers that are no good. People
are being deported and they ripping families
apart. You have a citizen, a father, and
undocumented mother, children they go to these
people; the mother gets deported now you have
a motherless family or a fatherless family.
Families going on welfare because of these
things.

I hope that you will tonight with reference to
the Legislation before you tonight make it
very explicit what is and is not permitted and
I'll be here again Monday, hopefully I'll be
somewhere higher up on the list. Thank you
very much and I don't know if you have any
guestions.

SENATOR COLEMAN: Are there questions? Seeing
none, thank you very much for your testimony
and we'll see you again on Monday.

PHILIP BERN: All right. Thank you.

SENATOR COLEMAN: L. Godfrey.

—
LORRAINE GODFREY: Good evening, gentleman, Mr. HB S qu

Chairman, members of the board. My name is
Lorraine Godfrey. I'm a lifelong resident
(inaudible) of Connecticut. For many years,
up until seven years ago, I was a very
productive member of society. Unfortunately,
life has a way of throwing you a curve ball.
And in my case, I was diagnosed with severe
(inaudible) throughout -- throughout my body.
I have (inaudible). I have also gone through
three hip replacements. I have difficulty
walking. I have (inaudible) fibromyalgia.
Every day is a challenge. One day I'm not
doing too bad, some days it’'s hard to even get
out of bed.
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But it just really struck me when she told me
that it’s prescribed for anxiety and insomnia.
It -- it just really struck me. So that’s the
main bill I want to support. And the other
two I want to urge your support and passage of
are, I have been a passionate animal rights
advocate and lobbyist for about ten years, and
I would just like you -- to ask you to pass
raised Bill Number 5289 AN ACT INCREASING THE
PENALTY FOR SUBSEQUENT OFFENSES OF CRUELTY TO
ANIMALS. And raised Bill Number 246 AN ACT
CONCERNING LIABILITY FOR DAMAGE CAUSED BY A
DOG.

I only heard one other person testify on that
one today. But I strongly believe in the
rights of animals, and I strongly would
request and ask that these bills be passed.
So, thank you very much.

REP. FOX: Thank you for your testimony. Are there
any questions?

NANCY PARKER: Thanks.

REP. FOX: Thanks for being here all day.

NANCY PARKER: Have a nice night.

REP. FOX: Okay. And as I said, that concludes the
list, but there’s one more. Ma'am, if you
would like to step forward.

MARIA FODEN: It’s not even evening anymore, right?

REP. FOX: If you could please state your name.

MARIA FODEN: My name is Maria Foden, I'm an
attorney and practice immigration law down the
street, (inaudible). I have been in practice

for 32 years, and I practice primarily with
very low, low, income. I would say the

001378
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majority, Spanish speaking people who are
extremely undereducated, underprivileged, and

in -- in many ways, afraid of the system.
They can’t speak English, so they are very
easy prey to these (inaudible). So I am here

on your Bill 5364.

Now, part of my problem is the (inaudible)
laws as they stand today have certainly no
(inaudible) of any kind. There’s no
punishment. 1It’s whoever can steal the most,
get the most, that’s what they’ll do because
it doesn’t really matter; there’s nobody to
watch. There’s no watchdog. There’s no
punishment. The only thing that they can get
is as much money as they can get out of these
people. It doesn’t matter whether you have
$50.00 in your pocket or $30,000.00, like Mr.
Burns said, they’ll get as much as they can.

We see enormous damage done to these people.
When you do immigration, you learn little by
little that whatever you put into immigration
becomes your life. 1It’s your diary. It
cannot get out of that file. And it becomes,
also, a problem with fraud, because of a lot
of the damage that is done is fraudulent
paperwork, in things that they manufacture,
things that they do that are unnecessary, the
wrong paperwork. And eventually when that
person can get (inaudible) a Green Card and
become legal, sometimes the impediment is the
paperwork done by (inaudible).

I have seen thousands, because I'm not -- now,
when I say thousands, I mean it. People that
have been buried in paperwork by Notarial, by
changing names, (inaudible) photocopies are so
easy. Done (inaudible) asylum paperwork that
the court people fake, Green Cards, fake
everything that you can imagine. As long as
the law doesn’t have any kind of (inaudible)
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or any kind of punishment for Notarial’s, they
will continue doing it.

And if the law was a little more specific in
saying what they can and they cannot do, then
I think we might be able to control this.
Here I practice in Hartford. 1In Hartford, I
might know of at least 15 to 20 extremely
active Notarial’s. I go myself to a grocery
store in Farmington, and many that I am sure
most of you know is called Cosmo’s. Well,
they have a backroom that is an immigration
practice, full-fledged immigration practice.

There is a Notarial that was debunked on Park
-- New Park Avenue, his name was Solto
(assumed spelling). The Feds came and raided
his office; he no longer exists. There --
every little tax office, what they call a, you
know, a multi-services. They tell -- they --
they do a little bit of everything for you.
They also do immigration forms and they tell
you how -- what an expert they are in
immigration work.

All these people have not received any
training. They do not follow the law. All
they do is they see a form, they fill out
name, address, date of birth, and so forth,
and that is the work that they consider that
they’'re doing. I really urge you to -- to
please pay attention those people that are
victims of all these money-hungry and
dishonest people, but there’s a number of
them.

I -- I can’'t tell you that I -- I would say I
probably have one of the largest immigration
practices for low-income people in the state
of Connecticut, if not the biggest, and I can
tell you that I would say 30 percent of the
people that walk through my office have been
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stolen, defrauded, done wrong by somebody that |
is a Notarial.

REP. FOX: Thank you very much. Thanks for waiting
here to testify. 1It’s an issue that we are
working on this year. As Attorney Burns said
previously, there’s this bill tonight, but
there’s also another bill on Monday.

MARIA FONDER: I guess I’1ll have to be there. 1I'll
be here.

REP. FOX: Try to hopefully get you on a little
earlier. But, thank you.

MARIA FONDER: Thank you very much.

REP. FOX: And with that, is there anybody else --
anybody else here in the audience who wishes
to testify? No. Okay. Seeing none, I will
close the public hearing. Thanks everybody
for sticking around.
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Good morning Chairman Coleman, Chairman Fox and members of the Judiciary Committee.
For the record my name is Denise Merrill, and I am Secretary of the State of Connecticut. I am
here to testify on two bills that impact my office, and I will be brief.

e I first want to address HB 5364: “AN ACT CONCERNING THE DEFINITION OF
A NOTARIAL ACT”

This bill adds certifying or attesting a copy of a document to the official duties and
authorities granted to Notary publics under Connecticut state law. The other authorities already
granted to notaries include: taking an acknowledgment, administering an oath or affirmation,
witnessing or attesting a signature. I support this bill because it will improve the ability of
Connecticut residents to get certified copies of documents they have on hand such as university
transcripts for foreign students and copies of I-9 immigration right to work forms that must be
sent back to country of origin for foreign-born residents with work visas.

This is an issue because we often find that an issuing authority (a university or corporation
here in the US) for these documents will provide a copy of documents but does not certify these
copies in a way that is acceptable to the recipients of these documents — those who receive these
documents are in many cases filing authorities in other countries. This bill will also allow
corporations to receive certified copies of minutes of corporate meetings.

There has been some concern expressed on the part of some notaries that this new definition
would open notaries up to more liability. I want to allay those concerns by reminding you on the
Judiciary committee that the Secretary of the State’s office has always held that it is reasonable
to deny notarial services in the event that the notary feels uncomfortable executing the document.
We stand by that policy, so this expanded definition in no way places notaries in any greater
legal liability. Therefore I urge passage of this bill.

e [ now want to turn my attention to Raised Bill No. 308, “AN ACT CONCERNING
THE ESTABLISHMENT OF A BUSINESS DATA COLLECTION CENTER.”
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ABOUT ULC

The Uniform Law Commission (ULC), also known as National Conference of Commissioners
on Uniform State Laws (NCCUSL), now in 1ts 119" year, provides states with non-partisan, well-
conceived and well-drafted legislation that brings clarity and stability to critical areas of state
statutory law.

ULC members must be lawyers, qualified to practice law. They are practicing lawyers, judges,
legislators and legislative staff and law professors, who have been appointed by state
governments as well as the District of Columbia, Puerto Rico and the U S Virgin Islands to
research, draft and promote enactment of uniform state laws in areas of state law where
uniformity is desirable and practical.

. ULC strengthens the federal system by providing rules and procedures that are consistent
from state to state but that also reflect the diverse experience of the states

. ULC statutes are representative of state experience, because the organization is made up
of representatives from each state, appointed by state government.

. ULC keeps state law up-to-date by addressing important and tiumely legal issues.

. ULC’s efforts reduce the need for individuals and businesses to deal with different laws
as they move and do business in different states.

. ULC’s work facilitates economic development and provides a legal platform for foreign
entities to deal with U.S. citizens and businesses.

. Uniform Law Commissioners donate thousands of hours of their time and legal and
drafting expertise every year as a public service, and receive no salary or compensation
for their work.

. ULC’s deliberative and uniquely open drafting process draws on the expertise of
commuissioners, but also utilizes input from legal experts, and advisors and observers

representing the views of other legal organizations or interests that will be subject to the
proposed laws.

ULC is a state-supported orgamzation that represents true value for the states, providing services
that most states could not otherwise afford or duplicate.
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REVISED UNIFORM LAW ON NOTARIAL ACTS
Prefatory Note

This version of the Uniform Law on Notarial Acts (“ULONA”) is a comprehensive
revision of the Uniform Law on Notarial Acts as approved by the National Conference of
Commissioners on Uniform State Laws (“NCCUSL”) in 1982. Since that date, countless
societal and technological as well as market and economic changes have occurred requiring
notarial officers and the notanal acts that they perform to adapt. In addition, there has been a
growing non-uniformity among the states in their laws regarding notarial acts. This version of
ULONA adapts the notanal process to accommodate those changes, makes the Act more
responsive to current transactions and practices, and seeks to promote uniformity among state
laws regarding notarial acts.

Perhaps the most pervasive change since the adoption of the original version of ULONA
has been the development and growing implementation of electronic records in commercial,
governmental, and personal transactions. In 1999, NCCUSL approved the Uniform Electronic
Transactions Act (“UETA”), thereby validating electronic records and putting them on a par with
traditional records written on tangible media The federal Electronic Signatures in Global and
National Commerce Act, 15 U.S.C. Ch. 96 (2010) (“ESign”) was adopted in 2000, and it also
recognized and put electronic records on a par with traditional records on tangible media In
2004, NCCUSL approved the Uniform Real Property Electronic Recording Act (“URPERA”™),
thereby permitting county recorders and registrars to accept and register electronic real estate
records. Each of those acts also recognized the validity of electronic notarial acts (UETA §11;
ESign §101(g); URPERA §3(c)).

This revision of ULONA further recogmzes electronic notarial acts and puts them on a
par with notarial acts performed on tangible media (Section 2(5)). It does this by unifying the
requirements for and treatment of notarial acts, whenever possible, regardless of whether the acts
are performed with respect tc tangible or electronic media. While continuing the basic treatment
of electronic notarial acts provided in UETA, ESign and URPERA, this Act implements
structural and operational rules for those notarial acts that were absent 1n the prior laws For
example, Section 15 sets forth the requirements for certificates of notarial acts whether
performed with respect to tangible and electronic records) In addition, Section 20 provides that
before notaries public may perform notarial acts with respect to electronic records, they must
first notify the commissioning officer or agency

The Act seeks to provide integrity in the process of performung notarial acts. Regardless
of whether the notanal act 1s completed on a tangible or an electronic record, it requires an
individual to appear personally before a notarial officer whenever the officer performs a notarial
act regarding a record signed or a statement made by the individual (Section 6), including an
acknowledgment, verification, or witnessing of a signature (Section 5(a), (b), and (c)). A
notarial officer who certifies a copy of a record must determine that the copy is a full, true, and
accurate transcription or reproduction (Section 5(d)).

The Act commands a notanal officer to identify an individual before performing a
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notarial act for that individual. The Act provides two methods of performing that identification.
Identification may be based on personal knowledge of the individual by the notarial officer
(Section 7(a)). If an individual is not personally known to the notanal officer, the individual
must provide satisfactory evidence of the individual’s identity, which may be through the use of
an identification credential or by means of an oath or affirmation of a credible witness (Section
7(b)). A notarial officer may require additional ident:ification of an individual if the officer is not
satisfied with the individual’s identity (Section 7(c)). Furthermore, 1if an officer 1s not satisfied
that an individual’s signature is knowingly and voluntarily made or has concem as to the
competency or capacity of the individual, the officer may refuse to perform the notarial act
(Section 8§(a))

The Act strives to provide other assurances that also enhance the integrity of the notarial
process. In addition to the familiar assurances when tangible records are used, the Act requires
the use of tamper-evident technologies on electronic records (Section 20). It authorizes a
commissioning officer or agency to adopt rules to implement this Act (Section 27(a)), including
rules to insure that any change or tampering with a record bearing a certificate of the notarial act
will be self-evident (Section 27(a)(2)). In order to encourage uniformity and interoperability, it
provides that a commissioning officer or agency will consider national standards, the standards
and customs of other enacting jurisdictions, and the views of interested persons (Section 27(b)).

Another means of assuring the integrity of the notarial process, strongly urged by
commissioning officers and notarial associations, is to require that all notaries public maintain
journals chronicling all notarial acts. This position 1s not without controversy, however, and
other voices strongly argue that such requirements are unnecessarily burdensome. This Act
includes optional provisions requiring a notary public to maintain a journal of all notarial acts
that the notary public performs (Section 19), leaving the ultimate decision to the several states.
A journal may be maintained on either a tangible or electronic medium, but not both at the same
time. It further specifies the information that must be entered in the journal.

This Act replaces past references to a notarial seal with an official stamp It defines an
official stamp as a physical or electronic image and includes the traditional seal (Section 2(8)).
Section 17 states the mandatory contents of the official stamp and requires that it be capable of
being copied along with the record with which it is associated. Section 18 deals separately with
the stamping device, which is defined as the means of affixing the official stamp to a tangible
record or associating the official stamp with an electronic record (Section 2(13)). Section 18 also
defines the responsibility of the notary public for controlling the stamping device and assuring
that it not be used by others.

As with the prior version of the Act, this revision continues to recognize notanal acts
performed by notarial officers in the adopting state (Section 10), another state of the Unuted
States (Section 11), or under federal authority (Section 13). It also recognizes notarial acts
performed under the authority of a federally recogmzed Indian tribe (Section 12) The increasing
frequency of international transactions requires the recognition of notarial acts performed in
foreign states (Section 14). The Act continues to recognize an “apostille” complying with the
Convention de La Haye du 5 octobre 1961 (“Hague Convention™) as a means of providing
conclusive authentication of notarial acts that are performed by a notarial officer of a foreign
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state (Section 14(e)). It also recognizes a consular authentication as an alternative means of
providing that conclusive authentication of a foreign notarial act (Section 14(f)).

The prior version of this Act did not contain a licensing procedure for notaries public As
a result, the various states adopted their own provisions. Those provisions vary considerably. In
order to promote unity, the Act establishes minimum requirements for the commissioning of
notaries public (Section 21) as well as grounds to deny, suspend, or revoke those commissions
(Section 23). The Act contains an optional section regarding educational and testing
requirements for notaries public (Section 22).

The Act seeks to assure that a notarial officer does not act in a deceptive or fraudulent
manner It prohibits a notarial officer from performing a notarial act with regard to a record to
which the officer or the officer’s spouse is a party or in which either of them has a direct
beneficial interest (Section 4(b)) The Act prohibits a notary public from drafting legal records,
giving legal advice, or otherwise practicing law. It also prohibits a notary public from acting as a
consultant or expert on immigration matters or representing persons in judicial or administrative
proceedings in that regard (Section 25(a)). It further prohibits a notary public from engaging in
false or deceptive advertising. In that regard, it expressly prohibits a notary public from
representing or advertising that the notary may draft legal documents, give legal advice, or
otherwise practice law; any representation or advertisement by a notary must contain a
disclaimer to that effect in each language used in the advertisement (Section (25(b), (c), and (d)).

During the process of drafting this revision of ULONA, the Drafting Committee received
invaluable assistance regarding current and developing notarial practices, regulatory matters, and
available technology from numerous observers The Drafting Committee wishes to express its
appreciation to the National Notary Association, the United States Notary Association, the
National Association of Secretaries of State, the Property Records Industry Association, the
various vendors who demonstrated available technology, and all the other observers who assisted
the Committee.
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REVISED UNIFORM LAW ON NOTARIAL ACTS

SECTION 1. SHORT TITLE. This [act] may be cited as the Revised Uniform Law on
Notarial Acts.
Comment

This Act 1s a revision of the Uniform Law on Notarial Acts as approved by the National
Conference of Commissioners on Uniform State Laws 1n 1982.

It provides for the recognition of notarial acts performed in this state, in other states,
under the authority of a federally recogmzed Indian tribe, under federal authonty, and in foreign

jurisdictions. It applies to notarial acts whether performed with respect to tangible or electronic
records.

SECTION 2. DEFINITIONS. In this [act]:

(1) “Acknowledgment” means a declaration by an individual before a notarial officer that
the individual has signed a record for the purpose stated in the record and, if the record 1s signed
in a representative capacity, that the individual signed the record with proper authority and
signed it as the act of the individual or entity identified in the record

(2) “Electronic” means relating to technology having electrical, digital, magnetic,
wireless, optical, electromagnetic, or similar capabilities.

(3) “Electronic signature” means an electronic symbol, sound, or process attached to or
logically associated with a record and executed or adopted by an individual with the intent to
sign the record.

(4) “In a representative capacity” means acting as

(A) an authonzed officer, agent, partner, trustee, or other representative for a
person other than an individual,

(B) a public officer, personal representative, guardian, or other representative, in
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the capacity stated in a record,;
(C) an agent or attorney-in-fact for a principal; or
(D) an authorized representative of another in any other capacity.

(5) “Notarial act” means an act, whether performed with respect to a tangible or
electronic record, that a notarial officer may perform under the law of this state. The term
includes taking an acknowledgment, administering an oath or affirmation, taking a verification
on oath or affirmation, witnessing or attesting a signature, certifying or attesting a copy, and
noting a protest of a negotiable instrument.

(6) “Notarial officer” means a notary public or other individual authorized to perform a
notarial act.

(7) “Notary public” means an individual comnussioned to perform a notarial act by the
[commussioning officer or agency].

(8) “Official stamp™ means a physical image affixed to or embossed on a tangible record
or an electronic image attached to or logically associated with an electronic record

(9) “Person” means an individual, corporation, business trust, statutory trust, estate, trust,
partnership, limited liability company, association, joint venture, public corporation, government
or governmental subdivision, agency, or instrumentality, or any other legal or commercial entity

(10) “Record” means information that is inscribed on a tangible medium or that 1s stored
in an electronic or other medium and 1s retrievable in perceivable form.

(11) “Sign” means, with present intent to authenticate or adopt a record

(A) to execute or adopt a tangible symbol, or
(B) to attach to or logically associate with the record an electronic symbol, sound,

Or process.
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(12) “Signature” means a tangible symbol or an electronic signature that evidences the
signing of a record.
(13) “Stamping device” means
(A) a physical device capable of affixing to or embossing on a tangible record an

official stamp; or

(B) an electronic device or process capable of attaching to or logically associating

with an electronic record an official stamp

(14) “State” means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of
the United States.

(15) “Verification on oath or affirmation” means a declaration, made by an individual on
oath or affirmation before a notarial officer, that a statement in a record is true.

Comment

“Acknowledgment.” An acknowledgment is a common form of notarial act in which
an individual declares before a notarial officer that the individual has executed or signed the
record for the purpose or purposes stated in the record The declaration is made in the presence
of the notarial officer. See Coast to Coast Demolition and Crushing, Inc. v Real Equity Pursuit,
LLC, 226 P.3d 605, 608 (Nev. 2010).

It is a common practice for the acknowledging individual to sign the record in the
presence of the notarial officer. However, actually signing the record in the presence of the
notarial officer is not necessary as long as the individual declares, while in the presence of the
officer at that time the acknowledgment 1s made, that the signature already on the record is, in
fact, the signature of the individual.

If the record is signed by an individual 1n a representative capacity, the individual also
declares to the notarial officer that the individual has proper authority to execute the record on
behalf of the principal (see Section 2(4))

“Electronic.” The adjective “electronic” is used to refer to electrical, digital, magnetic,
wireless, optical, electromagnetic, and similar technologies. Electronic technologies are capable
of generating, transmitting, or storing information 1n an intangible format that may subsequently
be retrieved and viewed in a perceivable format
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As with the Umiform Electronic Transactions Act, the term “electronic” is descriptive and
its reach is not intended to be limited to technologies that are technically or purely electromuc in
nature (see UETA §2, Comment 4). Rather, it 1s intended to be a collective term and applies to
all “similar” technologies that involve the generation, transmittal, or storage of information in an
intangible format.

Electromagnetic technologies that generate, transmit, and store information in intangible
formats are electronic in nature Thus, for example, the typical computer hard drive is a device
that stores information electronically. Optical technologies that generate, transmit, or store
information 1n intangible formats are also included within the meaning of the term  Although
some aspects of optical technologies may not be truly electronic in nature, they are considered to
be electronic because they create or manipulate information in an intangible format. Thus, for
example, fiber optic cable is a means of transmitting information electronically.

The listing of specific technologies in this section is not intended to be static or limited to
those created or in use at the time of the adoption of this Act. As electronic technologies
continue to develop and evolve, even if they involve competencies other than those listed, they
are also included in this definition if they perform the function of generating, transmitting, or
storing information in an intangible format from which the information may subsequently be
retrieved and viewed in a perceivable format.

The term “electronic” in this Act has the same meaning as it has in UETA §2(5), ESign
§106(2), and URPERA §2(2).

“Electronic signature.” An electronic signature is any electronic symbol, sound, or
process that is attached to, or logically associated with, an electronic record by an individual with
the intent to sign the record An electronic signature on an electronic record is one that
accomplishes the same purpose as a traditional “wet” or pen and ink signature on a tangible
record; 1t associates an individual with an electronic record for the purpose of signing or
executing the record. The technology that may be used for an electronic signature includes all
the technologies that are encompassed within the definition of the term “electronic.” Whether an
individual in fact attaches an electronic signature to an electronic record with the intent to sign 1t
is a question of fact to be determined in each case.

The term is similar to the definition used in UETA §2(8), ESign §106(5), and URPERA
§2(4).

“In a representative capacity.” The term “in a representative capacity” refers to the
role in which an individual signs a record or makes a statement with respect to which a notarial
act is performed. Specifically, it indicates that the individual who signs a record or makes the
statement is doing so as a representative of another person, a principal, and not on the
individual’s own behalf. A representative with proper authority binds the principal as if the
principal signed the record The authority to perform an act in a representative capacity may be
derived from the position the individual holds (e g corporate officer) or from a specific grant of
authority to the individual (e.g. attorney in fact). Whether a person 1s authorized to act in a
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representative capacity 1s a fact to be determined under the agency law of the state

In this Act, the term is used Section 2(1) and in the short form acknowledgment provided
in Section 16(2).

“Notarial act.” The term “notanal act” encompasses a notarial act whether authorized
in this Act or by other law of this state (see also Section 4(a)). This subsection lists those
notaral acts specifically authorized by this Act. The listed notarial acts include taking an
acknowledgment, administering an oath or affirmation, taking a verification upon an oath or
affirmation, witnessing or attesting a signature, certifying or attesting a copy of a record, and
noting a protest of a negotiable instrument.

This Act applies to a notarial act regardless of whether it 1s performed with respect to a
tangible record, such as paper, or with respect to an electronic record. Other Uniform Laws,
including UETA, ESign, and URPERA, specifically authorize the creation, transfer, storage, and
recording of electronic records just as other law has traditionally authorized records on tangible
media. This Act specifically authorizes notarial acts to be performed with respect to electronic
records

“Notarial officer.” The term “notaral officer” includes a notary public as well as other
individual having the authority to perform notarial acts under other state, tribal, or federal law or
the law of a foreign state. Thus, for example, judges, clerks, and deputy clerks are notarial
officers (see Sections 10(a)(2), 11(a)(2), 12(a)(2) and 13(a)(1)). Similarly, in some states,
attorneys at law, by the fact that they are attorneys at law, are also notarial officers (see Section
10(a)(3)). Also, an individual designated as a notarizing officer by the United States Department
of State for performing notarial acts overseas is also a notarial officer for that purpose (see
Section 13(a)(3)). Other persons, whether by state law, federal law, tribal law, or the law of a
foreign state, may also be notarial officers (see generally Sections 10 through 14 )

Many of the provisions of this Act apply broadly to all notarial officers regardless of the
source of their authority. However, some provisions, such as those in Sections 17 through 25,
apply only to notartes public

“Notary public.” A “notary public” is an individual who is issued a commission as a
notary public by the commissioning officer or agency of a state pursuant to Sections 21 through
23. A notary public does not include those individuals, such as judges and clerks of court, who
are authorized to perform notarial acts under other law or as a part of the official duties of an
office or position they hold.

“Official stamp.” The term “official stamp” refers to an image containing specified
information that a notarial officer attaches to or associates with a certificate of notarial act, which
is itself on, attached to, or associated with a record. The contents and characteristics of the
“official stamp” are set forth in Section 17(a).

On a tangible record, the image is a physical one appropriately located on, or attached to,
the certificate of notarial act. It may be applied to the surface of the certificate, as with a rubber
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stamp and ink, or it may be applied by compression or embossment, as with a seal On an
electronic record, the image 1s 1n an electronic format and attached to, or logically associated
with, the electronic certificate of notarial act Being an electronic image, the image must be
viewed through a device such as a computer monitor or printed out in order to be humanly
perceivable.

An “official stamp” 1s to be distinguished from the device by which the image 1s affixed
on, attached to, or associated with a certificate of notarial act, that device is identified as a
“stamping device” and is defined in Section 2(13)

“Person.” The word “person” is broadly defined to include all persons, whether human
individuals or corporate, associational, or governmental entities. When the definition of a
“person” is intended to be limited to a human entity, the word “individual” is used in this Act
rather than the word “person.” The definition of “person” is the standard definition for that term
as used in other acts promulgated by the National Conference of Commissioners on Uniform
State Laws.

“Record.” A “record” consists of information stored on a medium, whether the medium
be a tangible one or an electronic one. The traditional tangible medium has been paper on which
information is inscribed by writing, typing, printing, or other similar means. The information is
humanly perceivable by reading it directly from the paper on which it is inscribed.

An electronic medium is one on which information is stored electronically. The
information is humanly perceivable only by means of a device that interprets the electronic
information in the record and makes it readable. For example, electronic information may be
stored on a hard disk and it may be retrieved and read in a humanly perceivable form on a
computer monitor or a paper printout.

Traditionally, especially if the tangible medium is paper, a record has been referred to as
a “document.” In this Act, the word “record” replaces the word “document” and includes
information regardless of whether the medium is tangible or electronic. The definition of the
word “record” in this Act is the same as the definition of that word in UETA §2(13) and ESign
§106(9). It also is the same as the definition of the word “document” as used in URPERA §2(1).

“Sign” and “Signature.” Subsections (11) and (12) of this Act define the related words
“sign” and “signature ” An individual may “sign” his or her name to a record either on a
tangible medium or an electronic medium as long as the individual has the present intent to
authenticate or adopt the record so signed. The verb “sign” includes other forms of the verb,
such as “signing.” Except as provided in Section 9, an individual must personally perform the
act of signing a record.

A symbol located on, or associated with, a tangible or electronic record that is the result
of the signing process is an individual’s “signature.” The usual symbol an individual uses as the
individual’s signature 1s the individual’s given name. If, instead of using the individual’s given
name, however, an individual uses an alternative symbol as the individual’s signature, such as an
“X,” the individual may affix that symbol to the record as the individual’s signature



001481

Nothing 1n the definitions of the words “sign” or “signature” or of the word “record”
(prior subsection) imposes a security process or standard in the defimtion of those words  When
a means of security is imposed, it is done by a requirement in a separate section (see, for
example, Section 20)

“Stamping device.” A “stamping device” 1s the means by which an official stamp is
affixed to, embossed on, or associated with, the certificate of notarial act in a record. Witha
traditional paper medium, for example, the stamping device may be a rubber device that uses ink
to impose a stamp on the paper. It may also be a device that compresses or embosses the paper
and applies an impression seal.

In an electronic format, the stamping device is an electronic process or technology that
associates unique information identifying the notarial officer with the certificate of notarial act
that is affixed to, or associated with, an electronic record. The means of identifying the notarial
officer may, for example, be a security card, password, encryption device, or other system that
allows access to an electronic process that associates the officer’s unique information with the
certificate of notarial act on an electronic record. The electronic process may be located on, for
example, a desktop or laptop computer; a flash drive or other peripheral device used in
connection with a computer: a portable electronic device such as a Blackberry or iPhone; or a
secure website on the Internet. The means of identifying the notarial officer and the electronic
process are collectively the stamping device. The result, although attached to, or associated with,
an electronic certificate of notarial act, will be perceivable only by means of a device such as a
computer monutor that is capable of presenting it in a perceivable format.

“State.” The word “state” includes any state of the United States, the District of
Columbia, the United States Virgin Islands, and any territory or insular possession subject to the
jurisdiction of the United States. This definition is the standard definition for that word as used
in other acts adopted by the National Conference of Commissioners on Uniform State Laws

“Verification upon oath or affirmation.” A “verification upon oath or affirmation” 1s
a common form of notarial act It is a declaration by an individual before a notarial officer in
which the individual states on oath or affirmation that the declaration is true. This declaration is
sometimes referred to as an “affidavit” or “jurat ” See Coast to Coast Demolition and Crushing,
Inc. v Real Equuty Pursuut, LLC, 226 P 3d 605, 608 (Nev 2010).

SECTION 3. APPLICABILITY. This [act] applies to a notarial act performed on or
after [the effective date of this [act]]

Comment
This Act 1s not intended to be retroactive n effect. It applies to notarial acts performed

on or after 1its effective date. The validity and effect of a notarial act performed prior to the
effective date of this Act 1s determined by the law in effect at the time of its performance (See
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also Section 28 regarding application of the Act to a notary public commission in effect on the
effective date of the Act)

SECTION 4. AUTHORITY TO PERFORM NOTARIAL ACT.

(a) A notarial officer may perform a notarial act authorized by this [act] or by law of this
state other than this [act].

(b) A notarial officer may not perform a notanal act with respect to a record to which the
officer or the officer’s spouse [or civil partner] 1s a party, or in which either of them has a direct
beneficial interest A notarial act performed in violation of this subsection is voidable.

Comment

Subsection (a) is the enabling provision of this Act and grants a notarial officer the
authority to perform notarial acts. It authorizes a notarial officer to perform notarial acts that are
authonzed by this Act as well as those authorized by other law of this State.

When taken in conjunction with the definition of a notarial act in Section 2(35),
subsection (a) also authorizes a notarial officer to perform notarial acts regardless of the format
of the record. Thus, a notarial officer may perform notarial acts on tangible records as well as
electronic records. However, before a notary public may begin to perform notanal acts on
electronic records, the notary must notify the commussioning officer or agency that the notary
will be performing notarial acts with respect to electronic records (see Section 20(b))

Subsection (b) prohibits a notarial officer from performing a notarial act in a
circumstance in which performance of that act might create a conflict of interest. It provides that
a notarial officer may not perform a notarial act with respect to any record in which the officer or
the officer’s spouse (or civil partner, as defined by state law) is a party. The prohubition is
absolute and clear; there is no need to demonstrate a direct beneficial interest even though the
interest may be obvious. For example, a notarial officer may not take an acknowledgment of a
deed in which the officer or the officer’s spouse is a grantor or grantee

In addition, subsection (b) provides that a notarial officer may not perform a notarial act
with respect to any record in which the officer or the officer’s spouse (or civil partner) has a
direct beneficial interest. This prohibition depends on whether there 1s a direct beneficial interest
derived from the record (see, e.g Galloway v. Cinello, 188 W. Va. 266, 423 S E.2d 875 (1992)).
For example, a deed by a third party (perhaps a grandparent) creating a trust in which a chuld of
the notarial officer is a beneficiary might involve a direct beneficial interest to the notanal officer
that is derived from the trust document (record), especially 1if the trust relieves support
obligations of the officer If it does provide a direct beneficial interest derived from the record,
the officer would be prohibited from taking the acknowledgment of the deed of trust Whule

11
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further information would be necessary to determine whether there is a direct beneficial interest
derived from the record, a notarial officer should avoid performing a notarial act in any situation
when doing so would raise the appearance of an impropriety

This prohibition does not, however, extend to situations in which the beneficial interest is
indirect and not the result of the operation of the record or transaction itself. For example, 1f the
interest received is merely the payment of a notarial fee, the benefit 1s indirect and derived from
the performance of notarial duties and not the result of the operation of the record or transaction
itself (see, € g Hass v. Neth, 265 Neb. 321, 657 N.W.2d 11 (2003)). Similarly, a notary public
who is hired by an employer to be available to perform notarial acts on multiple transactions
does not derive a beneficial interest as a result of the operation of the records or transactions
themselves. For example, a notary public may be an employee and the expenses of obtaining
and maintaming the commission may be paid by the notary’s employer. The obvious purpose of
such an arrangement, at least in part, is that the notary public will perform notarial acts in
appropriate situations as needed and requested by the employer. The fact that the notary public’s
salary and expenses are paid by the employer does not prevent the notary public from performing
notarial acts when requested by the employer. Even though the notary receives a salary and the
notary’s salary may even depend on the fact that the notary performs notarial acts for the
employer generally, the notary does not have a direct beneficial interest 1n the transactions or one
that 1s derived from the operation of the records or transactions

Likewise, if a notanal officer is an attorney, the attorney/notarial officer may perform
notarial acts for a client as long as the attorney does not receive a direct beneficial interest as a
result of operation of the record or transaction with regard to which the notarial act is performed.
The fact that the attorney receives a fee for performing legal services, presently or in the future,
is not a direct beneficial interest resulting from the operation of the record or transaction. Thus,
receiving a fee for drafting a will or for subsequently representing the estate are fees for legal
services and not a direct beneficial interest received as a result of the operation of the will
(record) itself.

If a notarial officer should perform a notarial act in violation of subsection (b), the
notarial act is not void per se. It may, however, be voidable in an action brought by a party who
is adversely affected by the officer’s misdeed. See Galloway v. Cinello, 188 W. Va. 266, 423
S.E.2d 875 (1992), where the court stated that the document was not void per se but was
voidable, in making a determunation the court should consider whether an improper benefit was
obtained by the notary or any party to the instrument, as well as whether any harm flowed from
the transaction But see Estate of McKusick, 629 A.2d 41 (Me. 1993) in which the court
questioned the validity of a will because the affidavit of a witness was made before a notary
public who was the spouse of the witness.

SECTION 5. REQUIREMENTS FOR CERTAIN NOTARIAL ACTS.
(a) A notarial officer who takes an acknowledgment of a record shall determine, from

personal knowledge or satisfactory evidence of the identity of the individual, that the individual

12
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appearing before the officer and making the acknowledgment has the 1dentity claimed and that
the signature on the record is the signature of the individual.

(b) A notanal officer who takes a verification of a statement on oath or affirmation shall
determine, from personal knowledge or satisfactory evidence of the identity of the individual,
that the individual appearing before the officer and making the verification has the identity
claimed and that the signature on the statement verified 1s the signature of the individual.

(c) A notarial officer who witnesses or attests to a signature shall determine, from
personal knowledge or satisfactory evidence of the identity of the individual, that the individual
appearing before the officer and signing the record has the identity claimed.

(d) A notarial officer who certifies or attests a copy of a record or an 1tem that was copied
shall determine that the copy is a full, true, and accurate transcription or reproduction of the
record or item.

(e) A notarial officer who makes or notes a protest of a negotiable instrument shall
determine the matters set forth in [Section 3-505(b) of the Uniform Commercial Code]

Comment

“Acknowledgment” — Subsection (a) provides that when taking an acknowledgment, a
notarial officer certifies that. (1) the individual who is appearing before the officer and
acknowledging the record has the identity claimed, and (2) the signature on the record is the
signature of the individual appearing before the officer The notarial officer must identify the
individual either through personal knowledge of the individual or from satisfactory evidence of
the identity of the individual (see Section 7) The acknowledging individual must also declare,

as required in Section 2(1), that the individual 1n signing the record for the purpose stated in the
record.

It is common practice for the individual to sign the record in the presence of the notarial
officer However, actually signing the record in the presence of the officer 1s not required as
long as the individual acknowledges to the officer, when the individual appears before the
officer, that the signature already on the record 1s that of the individual

“Verification on oath or affirmation” — Subsection (b) provides that when taking a
venfication on oath or affirmation, a notarial officer certifies that (1) the individual who is

13
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appearing before the officer and making the verification has the 1dentity claimed, and (2) that the
signature on the record is the signature of the individual appearing before the officer. The
verifying individual must also declare, as required in Section 2(14), that the statements in the
record are true. The notarial officer must 1dentify the individual either through personal
knowledge of the individual or from satisfactory evidence of the identity of the individual (see
Section 7). A verification may be referred to as an affidavit or a jurat in some jurisdictions

“Witnessing or attesting a signature” — Subsection (c) provides that when witnessing or
attesting a signature, a notarial officer certifies that' (1) the individual who is appearing before
the officer and signing the record has the identity claimed, and (2) that the signature on the
record is the signature of the individual appearing before the officer. The notarial officer must
identify the individual either through personal knowledge of the individual or from satisfactory
evidence of the identity of the individual (see Section 7).

Witnessing or attesting a signature differs from taking an acknowledgment in that the
record contains no declaration that 1t is signed for the purposes stated in the record and differs
from a verification on oath or affirmation in that the individual is not verifying a statement in the
record as being true. It 1s merely a witnessing of the signature of an identified individual.

“Certifies or attests a copy” — Subsection (d) provides that when certifying or attesting a
copy of a record or item, a notarial officer certifies that: (1) the officer has compared the copy
with the onginal record or item, and (2) has determined that the copy is a full, true, and accurate
transcription or reproduction of the original record or item. This subsection directs the notanal
officer to compare a record or item with a copy of the record or item. Therefore, the record or
item must be presented to the notarial officer along with the copy so that the officer is able to
make the comparison

Certifying or attesting of a copy 1s usually done if it 1s necessary to produce a copy of a
record when the original is in an archive or other collection of records and the archived record
cannot be removed. In many cases, however, the custodian of the official archive or collection
may also be empowered to issue an officially certified copy. When a copy officially certified by
the custodian of the archive is available, it is official evidence of the state of the public archive or
collection, and it may be better evidence of the original record than a copy certified by a notarial
officer.

“Make or note a protest of a negotiable instrument” — Subsection (e) provides that a
notarial officer may make or note a protest of a negotiable instrument under UCC §3-505(b). A
protest is an official certificate of dishonor of a negotiable instrument. UCC §3-505(b) confers
the authority to make or take a protest on “a United States consul or vice consul, or a notary
public or other person authorized to admuinister oaths by the law of the place where dishonor
occurs.” In the United States a protest of a negotiable instrument may not be needed as evidence
of dishonor (see UCC §3-505(a); see also UCC §3-503). A protest may be necessary, however,
on international drafts governed by law of a foreign state (see UCC §3- 505, Official Comment).
This subsection 1s designed to insure that there 1s no doubt as to the authority or a notary public
to make or note a protest of a negotiable instrument when appropriate under the Uniform
Commercial Code.

14
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SECTION 6. PERSONAL APPEARANCE REQUIRED. If a notarial act relates to a
statement made in or a signature executed on a record, the individual making the statement or
executing the signature shall appear personally before the notarial officer

Comment

This section expressly requires that when an individual is making a statement or
executing a record with regard to which a notarial act will be performed by a notanal officer, the
individual must appear before the officer to make the statement or execute the record Thus, an
individual who is acknowledging a record or verifying a statement on oath or affirmation before
a notarial officer, or an individual whose signature is being witnessed or attested by a notarial
officer, must appear before the officer to perform the specified function. See Vancura v. Katris,
907 N.E.2d 814, 391 IIl. App. 3d 350 (2009) which involved a notary public who performed
notarial acts without the individual signing the instrument personally appearing before the
notary.

To provide assurance to persons relying on the system of notanal acts authorized by this
Act, notarial officers must take reasonable steps to assure the integrity of the system. It is by
personal appearance before the notarial officer that the individual making a statement or
executing a record may be properly identified by the notarial officer (see Section 7). It is also
by personal appearance before the notarial officer that the officer may be satisfied that (1) the
individual is competent and has the capacity to execute the record, and (2) the individual’s
signature is knowingly and voluntarily made (see Section 8(a)).

Personal appearance does not include an “appearance” by video technology, even if the
video is “live” or synchronous Nor does it include an “appearance” by audio technology, such
as a telephone. At the time that this act is being drafted, those methods of “appearance” do not
provide sufficient opportunity for the notarial officer to identify the individual fully and
properly; nor do they allow the officer sufficient opportunity to evaluate whether the individual
has the competency or capacity to execute the record or whether the record 1s knowingly and
voluntarily made.

SECTION 7. IDENTIFICATION OF INDIVIDUAL.

(a) A notarial officer has personal knowledge of the identity of an individual appearing
before the officer if the individual is personally known to the officer through dealings sufficient

to provide reasonable certainty that the individual has the identity claimed.

(b) A notanal officer has satisfactory evidence of the identity of an individual appearing
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before the officer if the officer can identify the individual-
(1) by means of:

(A) a passport, driver’s license, or government issued nondriver
identification card, which is current or expired not more than {three years] before performance of
the notarial act; or

(B) another form of government 1dentification issued to an individual,
which is current or expired not more than [three years] before performance of the notanal act,
contains the signature or a photograph of the individual, and is satisfactory to the officer; or

(2) by a verification on oath or affirmation of a credible witness personally
appearing before the officer and known to the officer or whom the officer can identify on the
basis of a passport, driver’s license, or government 1ssued nondriver identification card, which is
current or expired not more than [three years] before performance of the notarial act.

(c) A notarial officer may require an individual to provide additional information or
identification credentials necessary to assure the officer of the identity of the individual.

Comment

Section 5, above, requires a notarial officer to determine, either from personal knowledge
or satisfactory evidence, that the individual for whom the officer will perform a notarial act has
the identity claimed. Section 7 specifies the means by which the notarial officer is to determine
that identity. Subsection 7(a) describes when a notarial officer has personal knowledge of an
individual’s identity. Subsection 7(b) describes when a notarial officer has satisfactory evidence
of an individual’s identity.

Subsection (a) states that the notarial officer has personal knowledge of the identity of an
individual only if the officer personally knows the individual through prior dealings The prior
dealings may be business dealings or personal dealings. Business dealings might simply be the
performance of prior notarial acts for the individual. They may also arise because the notarial
officer engaged in prior business transactions with the individual. Personal dealings may exist
because the notarial officer is a friend or colleague of the individual. The dealings may also be
mixed in nature such as where the notarial officer and individual work 1n the same office, school,

or building. Regardless of whether the prior dealings are business or personal, they must be
sufficient to provide the notarial officer with information that is adequate to identify the
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individual without the need to view any 1dentification credentials or require any other means of
1dentification.

Subsection (b) describes two methods by which a notarial officer may obtain satisfactory
evidence of the identity of the individual even though the officer has no prior dealings with that
individual. One method of identification is based on an 1dentification credential issued to the
individual (subsection (b)(1)). The other method of identification 1s based on an oath or
affirmation of a credible witness as to the identity of the individual (subsection (b)(2)).

Subsection (b)(1)(A) allows a notarial officer to 1dentify an individual by means of a
passport, driver’s license, or government issued nondriver 1dentification card The passport may
the 1ssued by the United States or by a foreign state. A United States passport includes the
traditional passport book and the more recent passport card as well as any other form of passport
the United States may issue. A driver’s license may be issued by a state government, the federal
government, a government of a foreign state as defined in Section 14(a), or a tribal, pueblo, or
similar authority. A government issued nondriver identification card is a card issued by many
states to an individual, which may be used as a means of 1dentification instead of a dnver’s
license. It may be 1ssued to an individual who is not qualified to obtain a driver’s license or it
may be issued in lieu of a driver’s license to an individual who is qualified to obtain a driver’s
license.

Although the notarial officer might usually expect the identification credential to be
currently in force, this provision recognizes that even though an expired credential would not be
effective for its primary purpose (e g. as a license permitting the individual to drive an
automobile), it may used for a period of up to [three years] after its expiration as a means for
identifying an individual. As long as it provides the necessary information for identifying the
individual, its identification function is satisfied. This subsection does, however, put a specific
outside limit of [three years] beyond the expiration of the credential for its use for identification
purposes.

Subsection (b)(1)(B) recognizes that some individuals may not have a passport, driver’s
license, or even a government issued nondriver identification card that is currently valid or not
expired by more than [three years]. This subsection allows the notarial officer to base the
officer’s identification of the individual on another form of government 1ssued identification as
long as that form of identification contains the individual’s signature or a photograph of the -
individual as a means by which the individual can be associated with the credential. This form
of credential may include, for example, a military identification. However, this subsection also
makes it clear that this alternative form of identification must be satisfactory to the notarial
officer If the officer is not satisfied with the identification that the credential provides, the
officer may refuse to accept it as sufficient identification

Subsection (b)(2) recogruzes that an individual may require the performance of a notarial
act even though that individual is not known to a notarial officer and does not have one of the
identification credentials listed in subsection (b)(1), or at least the individual does not have the
identification credential currently available. This provision allows a notanal officer to identify
an individual through an oath or affirmation of a credible witness personally appearing before the
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officer The credible witness must either be (1) personally known to the officer, or (2) identified
to the officer by means of the witness’ passport, driver’s license, or government issued nondriver
identification as long as the credential has not expired more than [three years] before the
performance of the notarial act. If the identity of an individual is verified by a properly
identified credible witness, it is established by satisfactory evidence.

The meaning of the term “personally known” in subsection (b)(2) is the same as 1n
subsection (a); the meanings of the terms “passport,” “driver’s license,” and “government 1ssued
nondriver identification” in subsection (b)(2) are the same as in subsection (b)(1)(A). Subsection
(b)(2) does not allow for the identification of the credible witness by means of an alternative
form of 1dentification as is provided in subsection (b)(1)(B) for the identification of the
individual for whom the notarial act is performed Subsection (b)(2) also does not allow the
identity of a witness to be based on an oath or affirmation of yet another witness; such a process
could lead to a spiraling “witness to the witness.”

Subsection (c) recognizes that, even if a specified identification credential is presented, a
notarial officer may, in some cases, be uncertain as to the identity of the individual. For
example, the identification credential may be defaced or have defects that make legibility
difficult, or there may be changes in the physical appearance of the individual that may not be
reflected in the image on the 1dentification credential. If the notarial officer is uncertain as to the
identity of the individual (whether the individual for whom the notarial act is performed or a
credible witness for that individual), the officer may require the individual to provide additional
information or identification in order to assure the officer as to the identity of the individual.

Identification of an individual based on an identification credential requires some
flexibility. For example, it is not uncommon that an individual’s name as used in a record may
be a full name, including a full middle name; however, the name of the individual as provided on
the identification credential may only use a middle 1nitial or none at all. The inconsistency may
be vice versa instead The notarial officer should recognize these common inconsistencies when
performing the identification of an individual. However, if a notanal officer is ultimately

uncertain about the identity of the individual, the notarial officer should refuse to perform the
notarial act (see Section 8.)

SECTION 8. AUTHORITY TO REFUSE TO PERFORM NOTARIAL ACT.
(a) A notarial officer may refuse to perform a notarial act if the officer is not satisfied

that

(1) the individual executing the record is competent or has the capacity to execute

the record, or

(2) the individual’s signature is knowingly and voluntarily made
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(b) A notarial officer may refuse to perform a notanal act unless refusal is prohibited by

law other than this [act].
Comment

Subsection (a) allows the notarial officer to refuse to perform a requested notarial act in
either of two circumstances. First, if the notarial officer is not satisfied as to the competency or
capacity of the individual executing the record, the officer may refuse to perform the notarial act.
Thus, for example, if the notarial officer is not satisfied that the individual has the mental status
needed to execute the record, the officer may refuse to perform the notarial act. Second, if the
notarial officer has concern about whether the individual’s signature was knowingly and
voluntarily made, the officer may refuse to perform the notarial act. Thus, for example, if the
notanal officer is concerned that the individual’s signature is coerced, the officer may refuse to
perform the notarial act.

Satisfaction as to the competency or capacity of the individual making the record or with
the fact that the signature is knowingly and voluntarily made are matters within the proper
judgment of the notarial officer. No expertise on the part of the notarial officer as to those
matters is required to refuse to perform the notarial act.

This subsection does not impose a duty upon the notarial officer to make a determination
as to the competency or capacity of the individual nor as to whether the signature of the
individual is knowingly and voluntarily made. It does not require the officer to perform a formal
evaluation of the individual on those matters. It merely permuts the notarial officer to refuse to
perform the notarial act 1f the officer should not be satisfied as to those matters.

Subsection (b) gives the notanal officer the general authority to refuse to perform a
notarial act for any other reason as long as the reason for the refusal 1s 1itself not a violation of
other law of this state or the United States. Thus, for example, a notary public may be an
employee whose employer has paid the expenses of obtaining and maintaining the notary public
commission. Their understanding may be that the notary public will be available to perform
notanal acts as needed by the employer but will not be available to perform them for general
members of the public. A notary public under that arrangement may refuse to perform notarial
acts for members of the public In another context, a notary public may refuse to perform a
notarial act with respect to an electronic record if the client demands that the notary use a
technology for performing the notarial act that the notary has not selected (see Section 20(a)).

The subsection does prohibit, however, the officer from refusing to perform the notarial 1f
the refusal is a violation of other law For example, the notarial officer may not refuse to

perform the notarial act due to discrimunation that is prohibited by state or federal law. Indeed,
such a refusal to perform the notarial act may also be punishable under the state or federal law.

SECTION 9. SIGNATURE IF INDIVIDUAL UNABLE TO SIGN. If an individual
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. is physically unable to sign a record, the individual may direct an individual other than the
notarial officer to sign the individual’s name on the record. The notarial officer shall insert
“Signature affixed by (name of other individual) at the direction of (name of individual)” or
words of similar import.

Comment

This section recognizes that some individuals may not be personally able to sign a record
because of a physical disability If an individual is physically unable to sign the record, this
section allows an alternate process.

This section allows a disabled individual, who is executing a record, to direct an
individual other than the notarial officer to sign the executing individual’s name to the record. It
then requires the notarial officer to insert the quoted language 1n the record or to insert words of
similar import In effect, the executing individual is appointing another individual to act as the
executing individual’s agent for the purpose of signing the record.

SECTION 10. NOTARIAL ACT IN THIS STATE.

(a) A notarial act may be performed in this state by

(1) a notary public of this state; [or]

(2) a judge, clerk, or [deputy clerk] of a court of this state[; or]

[(3) an individual licensed to practice law 1n this state](, or]

((4) any other individual authorized to perform the specific act by the law of this
state].

(b) The signature and title of an individual performing a notarial act in this state are pnma
facie evidence that the signature 1s genuine and that the individual holds the designated title.

(c) The signature and title of a notanal officer described in subsection [(a)(1) or (2)]
[(a)(1), (2), or (3)] conclusively establish the authority of the officer to perform the notarial act
Legislative Note: Subsection (a)(4) recognizes, collectively and in general terms, the authority of

other individuals holding notarial powers authorized under other law of this state However,
instead of the nonspecific collective recognition stated in this subsection, 1t would be preferable
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to List in this subsection other specific officers or individuals holding notarial powers and, if
their powers are limited, the notarial powers granted to them Such a listing would provide a
practical reference for a person seeking to determine whether an individual or holder of an
office 1s authorized to perform notarial acts in this state. This reference would be especially
valuable if a notarial act performed in this state is to be recognized in another state under
Section 11. Therefore, subsection (a)(4) i1s bracketed to show that a state may optionally insert a
specific list of those officers authorized to perform notarial acts

Comment

Subsection (a) lists the individuals who are entitled to serve as notarial officers and
perform notarial acts in this state. A notary public as well as a judge, clerk, or [deputy clerk] of
any court of this state are specifically authonzed to perform notarial acts.

This Act provides two optional groups of authorized individuals. Under subsection
(a)(3), a state may authonze a duly licensed attorney at law to serve as a notarial officer by virtue
of that individual’s status as a licensed attorney. The attorney’s authority to perform notarial acts
does not depend on the issuance of a notary public commission by the commissioning officer or
agency. This subsection would not be relevant, however, if an attorney must obtain a
commission as a notary public from the commissioning officer or agency in order to perform
notarial acts

Subsection (a)(4) recognizes the authority of other individuals to perform notanal acts 1f
the performance of notarial acts by that individual is otherwise authorized by state law Usually,
the individuals recognized in this subsection are incumbents in a particular office. For example,
recorders or registrars of deeds, or commissioners of titles, may be authorized to perform notarial
acts under separate legislation See Legislative Note, above.

Subsections (b) and (c) deal with proof of the authority of a notarial officer to perform a
notarial act. Establishing that proof usually involves three steps

1 Proof that the signature in the certificate of notarial act is that of the individual
identified as a notarial officer;

2. Proof that the individual named in the certificate of notarial act holds the designated
office as a notanal officer; and

3. Proof that individuals holding the designated office may perform notanal acts.

Subsection (b) creates a prima facie presumption that a signature purported to be that of a
notarial officer on the certificate of notarial act is, in fact, that of the named notarial officer. It
also creates a prima facie presumption that the mdividual purporting to be a notarial officer in the
certificate of notarial act does, in fact, hold the designated notarial office. These are the first two
steps in the proof of a notarial act as listed above. However, being only prima facie evidence,
these two elements may be disproved in a legal proceeding upon adequate proof
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Subsection (c) creates a conclusive presumption that notaries public, judges, clerks and
[deputy clerks] of this state (and attorneys licensed to practice law 1n this state, if subsection
(a)(3) is adopted) have the authority to perform notarial acts Since this Act specifically
authorizes individuals holding those offices to perform notarial acts, it is not possible to disprove
that an individual holding one of those offices has the authority to perform notarial acts This is
the third step in the proof of a notarial act as listed above. However, this per se recogmtion does
not extend beyond a notary public, judge, clerk or [deputy clerk] (or attorneys licensed to
practice law in this state, if subsection (a)(3) is adopted) of this state. Authority of other
individuals to perform notarial acts must be proven by reference to other law of this state.

SECTION 11. NOTARIAL ACT IN ANOTHER STATE.

(a) A notarial act performed in another state has the same effect under the law of thus
state as 1if performed by a notarnal officer of this state, if the act performed in that state is
performed by-

(1) a notary public of that state;

(2) a judge, clerk, or deputy clerk of a court of that state; or

(3) any other individual authorized by the law of that state to perform the notarial
act.

(b) The signature and title of an individual performing a notarial act in another state are

prima facie evidence that the signature is genuine and that the individual holds the designated
title.
(c) The signature and title of a notarial officer described in subsection (a)(1) or (2)
conclusively establish the authority of the officer to perform the notarial act.
Comment

Subsection (a) lists the notarial officers of other states whose notarial acts, when
performed 1n those states, will be recognized in this state The officers listed 1n subsections
(@)(1) and (2) are 1dentical to the officers listed in Subsections 10(a)(1) and (2), above. It
provides parity of recognition for notarial acts performed by those officers. Subsection (a)(3)
recognizes notarial acts performed by other notarial officers of other states, when performed in
those states, if they are authorized by law of the other state. It is parallel to the recognition of
other notarial officers of this state as provided in subsection 10(a)(4) (and subsection 10(a)(3) if
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attorneys at law are authorized to perform notarial acts in the other state by reason of their
offices and not be reason of being issued commissions as notanes public). It clearly establishes
that acknowledgements, verifications, affidavits, and other forms of notanal acts performed in
another state by the listed notarial officers of that state meet the requirements of this section and
are to be recognized 1n thus state without the further need of a certification or authentication of
the notarial officer by an official of the foreign state (see Aspey v. Memorial Hospital, 477 Mich.
120, 730 N.W.2d 695 (2007)).

Subsection (b) creates a prima facie presumption that a signature purported to be that of a
notarial officer of the other state on the certificate of notarial act is, in fact, the signature of the
named notarial officer. It also creates a prima facie presumption that the individual purporting to
be a notarial officer of the other state in the certificate of notarial act does, in fact, hold the
designated notarial office. These are the first two steps in the proof of the authority of a notaral
officer to perform a notarial act as listed in the Comment to Section 10. However, being only
prima facie evidence, these two elements may be disproved 1n a legal proceeding upon adequate
proof.

Subsection (c) creates a conclusive presumption that notaries public, judges, clerks and
deputy clerks of the other state have the authority to perform notarial acts. Since this Act
specifically recognizes the notarial acts of individuals holding those offices, it 1s not possible to
disprove that an individual holding one of those offices has the authority to perform notarial
acts. This abolishes the need for a “clerk’s certificate,” certification, or similar instrument to
prove the authority of a notary public, judge, clerk or deputy clerk to perform a notarial act (see
Aspey v. Memorial Hospital, 477 Mich. 120, 730 N.W.2d 695 (2007). Thus is the thurd step in
the proof of the authority of a notarial officer to perform a notarial act as listed in the Comment
to Section 10. However, this per se recognition does not extend beyond a notary public, judge,
clerk or deputy clerk of the other state. Authority of other individuals to perform notanal acts
may be proven by reference to law of the other state In addition, other forms of proof of
authority to perform notarial acts, such as a “clerk’s certificate” or certification are acceptable

SECTION 12. NOTARIAL ACT UNDER AUTHORITY OF FEDERALLY
RECOGNIZED INDIAN TRIBE.

(a) A notarial act performed under the authority and in the jurisdiction of a federally
recognized Indian tribe has the same effect as if performed by a notarial officer of this state, if
the act performed in the jurisdiction of the tribe is performed by:

(1) a notary public of the tribe;

(2) ajudge, clerk, or deputy clerk of a court of the tribe; or

(3) any other individual authorized by the law of the tribe to perform the notarial
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act.

(b) The signature and title of an individual performing a notarial act under the authority
of and in the jurisdiction of a federally recognized Indian tribe are prima facie evidence that the
signature is genuine and that the individual holds the designated title.

(c) The signature and title of a notarial officer described in subsection (a)(1) or (2)
conclusively establish the authority of the officer to perform the notarial act.

Comments

Subsection (a) lists the notarial officers acting under the authonty and in the jurisdiction
of a federally recognized Indian tribe (see 25 C.F R §83 1 et. seq.; see also 25 U.S C. §9 (2010))
whose notarial acts will be recognized 1n this state. The officers listed in subsections (a)(1) and
(2) are identical to the officers listed in Subsections 10(a)(1) and (2), above. It provides parity of
recognition for notarial acts performed by those officers. Subsection (a)(3) recognizes notarial
acts performed by other notarial officers acting under the authonty and in the jurisdiction of a
federally recognized Indian tribe, 1f they are authorized by the law of the Indian tribe. It is
parallel to the recognition of other notarial officers of this state as provided in subsection
10(a)(4) (and subsection 10(a)(3) if attorneys at law are authorized to perform notarial acts under
the authority of a federally recognized Indian tribe by reason of their offices and not be reason of
being issued commissions as notaries public).

Subsection (b) creates a pruma facie presumption that a signature purported to be that of a
notarial officer acting under the authority of an Indian tribe on the certificate of notarial act is, in
fact, that of the named notarial officer. It also creates a prima facie presumption that the
individual purporting to be a notarial officer acting under the authonty of a federally recognized
Indian tribe in the certificate of notarial act does, in fact, hold the designated notarial office
These are the first two steps in the proof of the authority of a notarial officer to perform a
notarial act as listed in the Comment to Section 10. However, being only prima facie evidence,
these two elements may be disproved in a legal proceeding upon adequate proof.

Subsection (c) creates a conclusive presumption that notaries public, judges, clerks and
deputy clerks acting under the authority of a federally recognized Indian tribe have the authority
to perform notarial acts Since this Act specifically recognizes the notarial acts of individuals
holding those offices, it is not possible to disprove that an individual holding one of those offices
has the authority to perform notarial acts This abolishes the need for a “clerk’s certificate,”
certification, or similar instrument to prove the authority of a notary public, judge, clerk or
deputy clerk to perform a notarial act. This is the third step in the proof of the authority of a
notarial officer to perfor a notarial act as listed in the Comment to Section 10. However, this
per se recognition does not extend beyond a notary public, judge, clerk or deputy clerk acting
under the authonty of a federally recognized Indian tribe. Authority of other individuals to
perform notarial acts may be proven by reference to law of the federally recognized Indian tribe
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In addition, other forms of proof of authority to perform notarial acts, such as a “clerk’s
certificate” or certification are acceptable.

SECTION 13. NOTARIAL ACT UNDER FEDERAL AUTHORITY.

(a) A notarial act performed under federal law has the same effect under the law of thus
state as 1f performed by a notarial officer of this state, 1f the act performed under federal law is
performed by

(1) a judge, clerk, or deputy clerk of a court,

(2) an individual 1n military service or performing duties under the authority of
mulitary service who is authorized to perform notarial acts under federal law;

(3) an individual designated a notarizing officer by the United States Department
of State for performing notarial acts overseas; or

(4) any other individual authonzed by federal law to perform the notarial act.

(b) The signature and title of an individual acting under federal authority and performing
a notarial act are prima facie evidence that the signature is genuine and that the individual holds
the designated title.

(c) The signature and title of an officer described in subsection (a)(1), (2), or (3)
conclusively establish the authority of the officer to perform the notanal act.

Comment

Some notarial acts are performed by notarnal officers acting under federal authority or
holding office under federal authority. This section recognizes the notarial acts performed by
those officers when performed in accordance with federal law. Subsection (a)(1) recognizes the
notarial acts performed by judges, clerks, and deputy clerks under federal law It 1s the federal
law parallel to the notarial officers recogmzed in subsections 10(a)(2) and 11(a)(2).

Subsection (a)(2) recognizes the authonty of certain individuals to perform notarial acts
while in the military service or under the authority of a military service. These provisions are

currently codified in 10 U.S.C §1044a (2010) At the time of the drafting of this Act, subsection
(b) of the federal codification provides the following individuals with the authority to perform
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notarial acts for the purposes stated in subsection (a) of the enactment-

(b) Persons with the powers described in subsection (a) are the following:

(1) All judge advocates, including reserve judge advocates when not in a
duty status.

(2) All civilian attorneys serving as legal assistance attorneys.

(3) All adjutants, assistant adjutants, and personnel adjutants, including
reserve members when not in a duty status

(4) All other members of the armed forces, including reserve members
when not in a duty status, who are designated by regulations of the armed forces or by
statute to have those powers

(5) For the performance of notarial acts at locations outside the United
States, all employees of a military department or the Coast Guard who are designated by

regulations of the Secretary concerned or by statute to have those powers for exercise
outside the United States

Subsection (a)(3) recogmzes the authority of an individual who 1s designated as a
notarizing officer by the United States Department of State for performing notarial acts overseas.
This has been a traditional function performed by a notarizing officer of the Department of State.
In many parts of the world a notarial act performed by a notarizing officer of the Department of
State may be the best means to perform a notarial act for records that must be recognized in the
United States. See subsection 14(f) as to the effect of a consular authentication performed by an

individual who is designated as a notarizing officer by the United States Department of State for
performing notarial acts overseas .

Subsection (a)(4) provides recognition of the notarial acts performed by other notarial
officers authorized under federal law who are not listed in the prior subsections. A variety of
other federal officers may be authorized to perform notarial acts, such as wardens of federal
prisons (see 18 U.S.C. §4004 (2010))

Subsection (b) creates a prima facie presumption that the signature purported to be that of
a notarial officer under federal law on the certificate of notarial act is, in fact, that of the named
notarial officer It also creates a prima facie presumption that the individual purporting to be a
notarial officer in the certificate of notarial act does, in fact, hold the designated notarial office
under federal law. These are the first two steps in the proof of the authority of a notarial officer
to perform a notanal act as listed in the Comment to Section 10. However, being only prima
facie evidence, these two elements may be disproved in a legal proceeding upon adequate proof.

Subsection (c) creates a conclusive presumption that a federal judge, clerk or deputy
clerk, an individual in the military service or acting under the authority of a military service, and
an individual designated as a notarizing officer by the Department of State has the authonty to
perform notarial acts. Since this Act specifically recognizes the notarial acts of individuals
holding those offices, it is not possible to disprove that an individual holding one of those offices
has the authority to perform notarial acts Thus is the third step in the proof of the authority of a
notarial officer to perform a notarial act as listed 1n the Comment to Section 10. However, this
per se recognition does not extend beyond a federal judge, clerk or deputy clerk, an individual 1n
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the mulitary service or acting under the authority of a military service, or an individual designated
as a notarizing officer by the Department of State Authority of other individuals to perform
notarial acts under federal law may be proven by reference to federal law granting the authority.

SECTION 14. FOREIGN NOTARIAL ACT.

(a) In this section, “foreign state” means a government other than the United States, a
state, or a federally recognized Indian tribe.

(b) If a notanal act is performed under authonity and in the jurisdiction of a foreign state
or constituent unit of the foreign state or 1s performed under the authonty of a multinational or
international governmental organization, the act has the same effect under the law of this state as
if performed by a notanal officer of this state.

(c) If the title of office and indication of authority to perform notarial acts in a foreign
state appears in a digest of foreign law or in a list customarily used as a source for that
information, the authority of an officer with that title to perform notanal acts is conclusively
established.

(d) The signature and official stamp of an individual holding an office described in
subsection (c) are prima facie evidence that the signature is genuine and the individual holds the
designated title

(e) An apostille in the form prescribed by the Hague Convention of October 5, 1961, and
issued by a foreign state party to the Convention conclusively establishes that the signature of the
notarial officer is genuine and that the officer holds the indicated office

(f) A consular authentication issued by an indi.vndual designated by the Umited States
Department of State as a notarizing officer for performing notarial acts overseas and attached to
the record with respect to which the notanal act 1s performed conclusively establishes that the

signature of the notarial officer is genuine and that the officer holds the indicated office.
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Comment

Subsection (a) clarifies that, for purposes of this section, a “foreign state” means a foreign
country and not the United States, a state in the United States federal system, or a federally
recognized Indian tribe.

Subsection (b) provides for the recognition of notarial acts performed by notarial officers
acting under the authority and in the junisdiction of a foreign state or its constituent units. It also
recognizes the notarial acts performed by notarial officers acting under the authority of a
multinational or international governmental organization An example of a multinational or
international governmental organization is the Unuted Nations.

Subsection (c) states that if the title of a notarial office and the authority of a person in
that office to perform notarial acts appear in a digest of foreign laws or in a list customarily used
as a source for that information, the authornity of a notarial officer holding that office to perform
the indicated notarial acts is conclusively established. This is the third step in the proof of the
authority of a notarial officer to perform a notarial act as listed in the Comment to Section 10.

Subsections (d) states that the signature and official stamp of a notarial officer identified
1n subsection (c) provides prima facie evidence that (1) the officer’s signature is genuine, and
(2) the officer holds an office with the designated title. These are the first two steps in the proof
of the authority of a notarial officer to perform a notarial act as listed in the Comment to Section
10.

Being only a prima facie evidence that the notarial officer’s signature is valid and that the
officer holds an office with the designated title, those elements may be disproved in a legal
proceeding upon adequate proof. If the validity of a foreign notarial officer’s signature or the
fact that the officer holds an office with the designated title is challenged, ultimate proof in a
judicial proceeding may be expensive and time consuming. Furthermore, the potential of post
hoc challenges may be detrimental to the promotion of international commerce. Therefore, the
Act recognizes two means by which the validity of the notarial officer’s signature and the
certainty that the individual holds a notarial office with the designated title can be conclusively
established: (1) “apostille,” and (2) consular authentication.

Subsection (€) recognizes an “apostille” as one means of conclusively establishing those
facts. The United States is a party to an international treaty regarding the authentication of
notarial acts performed on public documents. The treaty is known as the Hague Convention
(*“Convention de La Haye du 5 octobre 1961""). Under this treaty, an “apostille” may be prepared
by a competent authority in a foreign state in accordance with the treaty and stamped on or
attached to the record. A competent authority is one designated by the foreign state from which
the public document emanates. The “apostille” may be in the language of the foreign state in
which it is issued, but the words “APOSTILLE (Convention de La Haye, du 5 octobre 1961)” are
always 1n French. The “apostille” should conform as closely as possible to the Model annexed to
the Convention.

Subsection (e) carries out the provisions of Hague Convention and gives effect to an
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“apostille” complying with the treaty. It states that the “apostille” conclusively establishes that:
(1) the signature of the notarial officer on the certificate 1s genuine, and (2) the officer holds an
office with the indicated title. When combined with the conclusive presumption established
under subsection (c) as to the authority of a notarial officer with a designated title to perform a
notarial act, all three steps in the proof of the authority of a notarial officer to perform a notaral
act, as listed in the Comment to Section 10, are met.

The “apostille” has the following form, which 1s set forth in the annotation to Federal
Rules of Civil Procedure Rule 44:

The certificate will be in the form of a square with sides at least 9 centimetres long:

APOSTILLE .
(Convention de La Haye du 5 octobre 1961)
I Country ... cocovt covcieene e e e
This public document
2. hasbeensigned BY ...ttt i e e e e e

3. acting in the capacity of ............. .. e C e e e ne oevenie e o .

4. bears the seal/stamp of ..... ... .. e e e et e e et airen e s e neas
Certified

5. @l i e 6 the . e,

e DY i et e e eeenee tes eeit e+ ah e e eee ey e

8. NO i e e e

9. Seal/stamp: 10. Signature:

Subsection (f) provides an alternative means by which (1) the fact that the signature of
the notarial officer on the certificate 1s genuine, and (2) the fact that the officer held an office
with the designated title may be assured. Under it, an individual designated by the United States
Department of State as a notarizing officer for performing notarial acts overseas may provide
that assurance by means of a consular authentication. A consular authentication conclusively
establishes that (1) the signature of the foreign notarial officer is valid, and (2) the officer holds
the indicated office. The consular authentication must be attached to the record with respect to
which the notarial act is performed. When combined with the conclusive presumption
established under subsection (c) as to the authority of a notarial officer with a designated title to
perform a notarial act, all three steps 1 the proof of the authonty of a notarial officer to perform
a notarial act, as listed in the Comment to Section 10, are met

SECTION 15. CERTIFICATE OF NOTARIAL ACT.
(a) A notarial act must be evidenced by a certificate The certificate must.

(1) be executed contemporaneously with the performance of the notanal act;
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(2) be signed and dated by the notarial officer and, 1f the notarial officer is a
notary public, be signed in the same manner as on file with the [commissioning officer or
agency];

(3) identify the jurisdiction in which the notarial act is performed,

(4) contain the title of office of the notarial officer; and

(5) if the notarial officer is a notary public, indicate the date of expiration, if any,
of the officer’s commission.

(b) If a notanal act regarding a tangible record 1s performed by a notary public, an official
stamp must be affixed to or embossed on the certificate If a notarial act is performed regarding
a tangible record by a notanal officer other than a notary public and the certificate contains the
information specified in subsection (a)(2), (3), and (4), an official stamp may be affixed to or
embossed on the certificate. If a notarial act regarding an electronic record is performed by a
notarnal officer and the certificate contains the information specified in subsection (a)(2), (3), and
(4), an official stamp may be attached to or logically associated with the certificate.

(c) A certificate of a notarial act is sufficient if it meets the requirements of subsections
(a) and (b) and:

(1) is 1n a short form set forth in Section 16,

(2) 1s in a form otherwise permitted by the law of this state;

(3) is 1n a form permitted by the law applicable in the jurisdiction in which the
notarial act was performed; or

(4) sets forth the actions of the notarial officer and the actions are sufficient to
meet the requirements of the notarial act as provided in Sections 5, 6, and 7 or law of this state

other than this [act].
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(d) By executing a certificate of a notarial act, a notanal officer certifies that the officer
has complied with the requirements and made the determinations specified 1n Sections 4, 5, and
6

(e) A notarial officer may not affix the officer’s signature to, or logically associate it
with, a certificate until the notarial act has been performed.

(f) If a notarial act is performed regarding a tangible record, a certificate must be part of,
or securely attached to, the record If a notarial act is performed regarding an electronic record,
the certificate must be affixed to, or logically associated with, the electronic record If the
[commissioning officer or agency] has established standards pursuant to Section 27 for attaching,
affixing, or logically associating the certificate, the process must conform to the standards.

Comment

Subsection (a) provides that a notarial act must be evidenced by a certificate of notarial
act. It sets out the requirements of that certificate.

Subsection (a)(1) — The certificate must be executed contemporaneously with the
performance of a notarial act. The performance of a notarial act may take some period of time to
accomplish, especially in large transactions with long closings. The fact that the certificate is not
executed by the notarial officer immediately after the individual signs and acknowledges a deed
would not necessarily demonstrate a lack of contemporaneous execution However, a certificate
that 1s not executed until some days after an individual signs and acknowledges a deed and the
transaction is closed would not be a contemporaneous execution.

Subsection (a)(2) — The certificate must be signed and dated by the notarial officer. If the
notarial officer is a notary public, the signature must be signed in the same manner as the
signature that is on file with the commissioning officer or agency. For example, 1f a signature on
file with the commissioning officer or agency contains the notary public’s middle initial, the
signature on the certificate must also contain the initial

Subsection (a)(3) — The certificate must identify the jurisdiction in which the notarial act
is performed. This is normally done by identifying the state and county in which the notarial act
is performed (see Section 16, Short Forms) (Some states allow, on a reciprocity basis, notaries
public of this state to perform notanal acts in a neighboring state or in counties in a neighboring
state. Nothing i1n this Act changes or limits that reciprocity)

Subsection (a)(4) — The certificate must identify the title of office of the notarial officer
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For example, the office may be notary public or clerk of court. The notarial officer may also be
an individual in a military service or performung duties under the authority of a military service,
in which case the individual’s rank or position should be 1dentified.

Subsection (a)(5) — If the officer is a notary public, the certificate must contain the
expiration date of the notary public’s commission, if any. In some states, the expiration date will
be part of a notary public’s official stamp (see Section 17(1)) and the use of the official stamp
will satisfy the requirements of this subsection However, 1if a notary public’s official stamp does
not contain the expiration date because it is not required under Section 17(1) or if a notary
publicis not required use an official stamp under subsection (b), the expiration date of the notary
public’s commission must be separately inserted

Subsection (b) identifies those circumstances in which the certificate of notarial act must
contain the official stamp of the notarial officer.

If the notarial act 1s performed with respect to a tangible medium and 1s performed by a
notary public, subsection (b) requires that the notary public’s official stamp be affixed to or
embossed on the certificate of notarial act.

If the notarial act is performed with respect to a tangible medium and is performed by a
notarial officer other than a notary public, subsection (b) states that an official stamp may be
attached to or embossed on the certificate of notarial act. However, although permutted, 1t is not
required by this act. . Whether a notarial officer other than a notary public is required to use an
official stamp and what the contents of that stamp may be will depend on other law of this state
That law may not require the use of a stamp or it may require the use of a stamp but may specify
other contents. Regardless of whether an official stamp is attached to or embossed on the
certificate, the certificate nevertheless must, at a minimum, contain the information specified in
subsections (a)(2), (3) and (4).

If the notarial act is performed with respect to an electronic record by a notarial officer,
whether a notary public or otherwise, subsection (b) states that the officer’s official stamp may
be attached to, or associated with, the electronic certificate of notarial act. However, although
permutted, this subsection does not require that a notarial officer’s official stamp be attached to or
logically associated with an electronic certificate. Regardless of whether an official stamp is
attached to or logically associated with an electronic certificate, the electronic certificate
nevertheless must, at a minimum, contain the information specified in subsections (a)(2), (3) and
(4). These are the same provisions found in URPERA §3(c), UETA §11, and ESign §101(g)
regarding the performance of notarial acts with respect to electronic records.

Subsection (c) provides that if the certificate 6f notarial act meets the requirements of
subsections (a) and (b), it may be in (1) the appropriate short form set out in Section 16, (2) any
other form permitted by the law of this state, (3) any other form permitted by the law of the place
where the notarial act 1s performed if other than this state, or (4) any form that sets forth the
actions of the notanal officer if those actions meet the requirements of Sections 5, 6, and 7 or law
other than this act, whether state or federal Thus, acknowledgments and other notarial acts may
be in the short forms provided in Section 16 or may be 1n more prolix and elaborate traditional
forms provided they contain the required information.
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Subsection (d) emphasizes the obligation of the notanal officer to comply with the
requirements of, and to make the determinations required by, Sections 5, 6, and 7 By executing
the certificate, the notarial officer certifies that the officer has done so.

Subsection (e) provides that the notarial officer may not sign the certificate until the
notarial act has been fully performed (compare N.C. Gen Stat. §10B-35 (2009)).

Subsection (f) seeks to assure the unified integrity of the record and the related certificate
of notarial act. With respect to a notarial act evidenced on a tangible record, this subsection
requires that the certificate must be a part of, or securely attached to, the record If the certificate
is not a part of the record itself, the means of attaching the certificate to the record are not
specified. However, stapling is a common means.

Affixing an electronic certificate to, or associating it with, an electronic record requires
sophisticated technology There are multiple technologies by which the affixing or associating
may be accomplished and those technologies will undoubtedly change over time as technologies
improve and change. Accordingly, subsection (f) does not adopt any particular technology or
limit the affixing or associating to technologies that are currently available. Rather, it provides
that the certificate must be affixed to, or logically associated with, the electronic record in
accordance with standards as may be approved by the commissioning officer or agency The
standards are left to the determination of the commissioning officer or agency under Section 27
and will depend on the available technology and the degree of security provided by available
technology. In the absence of standards adopted by the commissioning officer or agency, the
notary public may proceed with performing notarial acts with respect to electronic records as
long as the notary public employs tamper evident technologies as required by Section 20.

SECTION 16. SHORT FORM CERTIFICATES. The following short form
certificates of notarial acts are sufficient for the purposes indicated, 1f completed with the

information required by Section 15(a) and (b):

(1) For an acknowledgment in an individual capacity.

State of

[County] of

This record was acknowledged before me on by
' Date Name(s) of individual(s)

Signature of notarial officer
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Stamp

Title of office

[My commission expires: ]

(2) For an acknowledgment 1n a representative capacity:

State of

[County] of

This record was acknowledged before me on by
Date Name(s) of individual(s)

as (type of authority, such as officer or trustee) of (name of party on behalf of whom record was

executed).

Signature of notarial officer

Stamp

[ ]
Title of office

[My commission expires:

(3) For a verification on oath or affirmation:

State of

[County] of

Signed and sworn to (or affirmed) before me on by
Date Name(s) of individual(s)
making statement

Signature of notarial officer
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Title of office

[My commussion expires: |

(4) For witnessing or attesting a signature

State of

[County] of

Signed [or attested] before me on by

Date Name(s) of individual(s)

Signature of notanal officer

Stamp

[ ]
Title of office

[My commission expires: |

(5) For certifying a copy of a record:

State of

[County] of

I certify that this 1s a true and correct copy of a record in the possession

of

Dated

Signature of notarnal officer

Stamp
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Title of »ffice

[My commussion expires: |

Comment

This section provides statutory short form certificates of various notarial acts. These
forms are sufficient to document a notarial act in this state. See Section 15(c)(1). Other forms
may also qualify as stated in Section 15(c)(2), (3), and (4).

These certificates may be used for notarial acts performed on tangible records as well as
those performed with respect to electronic records. They are available for notarial acts
performed by notaries public as well as notarial officers who are not notaries public. Under
Section 15(b), an official stamp is required on the certificate if the notarial act is performed on a
tangible record by a notary public. Under Section 15(b), if the notarial act is performed on a
tangible record by a notarial officer other that a notary public or is performed by any notarial
officer on an electronic record, an official stamp is optional, but the information or acts specified
in Section 15(a)(2), (3) and (4) must be supplied The short forms provided in this section call
for the insertion of that information or the performance of those acts.

The calls in each of the forms for state and county information refer to the state and
county where the notarial act is performed

SECTION 17. OFFICIAL STAMP. The official stamp of a notary public must:

(1) include the notary public’s name, junisdiction, [commission expiration date,] and
other information required by the [comnussioning officer or agency]; and

(2) be capable of being copied together with the record to which it is affixed or attached
or with which it is logically associated.

Legislative Note: Among the elements of a notary public’s official stamp, paragraph (1) includes
the expiration date of the notary public’s comnussion. Under the current law of some states,
notary public commissions do not have an expiration date. A legislature may wish to continue
the practice of issuing notary public commussions without expiration dates (see Section 21(e)).

In addition, the current practice in some states 1s not to require that the expiration date be
included as one of the elements of the official stamp, but rather to allow it to be inserted by
means of another stamp or by hand A legislature may wish to continue that practice.

Therefore, the provision in paragraph (1) requiring the official stamp to include the expiration
date of the commission is optional.

36



001508

Comment

Thus section sets forth two requirements for a notary public’s official stamp, whether the
stamp is a physical image attached to, or embossed on, a tangible certificate of notarial act or an
electronic 1mage attached to, or logically associated with, an electronic certificate of notarial act.

Subsection (1) provides that the official stamp must state the notary public’s name. Since
Subsection 15(a)(2) requires that a notary public sign the notary’s name as it appears on file with
the commissioning officer or agency, the name of the notary on the official stamp should also
conform with the name on file with the commissioning officer of agency. The official stamp
must state the jurisdiction in which the notary public 1s commussioned. An optional provision
states that the official stamp must set forth the date on which the notary public’s commission
expires. Finally, the official stamp must include any other information that is required by the
commissioning officer or agency.

Subsection (2) requires that the official stamp be capable of being copied together with
the record to or with which it is attached or logically associated. Thus, for example, an official
stamp that is affixed with a rubber stamping device and ink must provide a clear image 1n an ink
that is capable of being copied An official stamp that is affixed by embossing must do so 1n
such a way that the information in the embossment is capable of being copied. An official stamp
that is attached to, or logically associated with, an electronic record must be capable of being
copied by the same technology by which the electronic record is copied.

SECTION 18. STAMPING DEVICE.

(2) A notary public is responsible for the security of the notary public’s stamping device
and may not allow another individual to use the device to perform a notanal act [On resignation
from, or the revocation or expiration of, the notary public’s commussion, or on the expiration of
the date set forth in the stamping device, if any, the notary public shall disable the stamping
device by destroying, defacing, damaging, erasing, or securing it against use in a manner that
renders it unusable. On the death or adjudication of incompetency of a notary public, the notary
public’s personal representative or guardian or any other person knowingly in possession of the
stamping device shall render it unusable by destroying, defacing, damaging, erasing, or securing

it against use in a manner that renders 1t unusable.]

(b) If a notary public’s stamping device is lost or stolen, the notary public or the notary
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public’s personal representative or guardian shall notify promptly the commissioning officer or
agency on discovering that the device 1s lost or stolen.

Legislative Note: The second sentence of subsection (a) require a notary public to render the
notary’s stamping device unusable upon the resignation, revocation, or resignation of the
notary’s commission. Similarly, the third sentence requires that upon the death or adjudication
of incompetency of a notary public, the notary's personal representative or guardian, if
knowingly in possession of the stamping device, must render it unusable.

These two sentences are provided for states that consider that 1t 1s important to render a
former notary public’s stamping device unusable. However, the enactment of these two
sentences is not essential for the uniformity of the act. They are bracketed to show that they are
optional.

Comment

In order to protect and maintain the integrity of notarial acts, it is important that a notary
public’s stamping device be kept secure and out of the hands of other individuals who might use
1t fraudulently or erroneously Accordingly, subsection (a) provides that a notary public is
responsible for maintaining the security of notary’s stamping device. Similarly, it provides that a
notary public may not allow another individual to use the device.

In order to assure the integrity of the notarial system, the optional (bracketed) sentences
of subsection (a) provide that the notary public may not continue to possess the official stamp
once the notary is no longer serving as a notary public. The first optional sentence provides that
upon the resignation of the notary public’s commission, the revocation or expiration of the
notary’s commission, or the expiration of the date set forth in the stamping device, the notary
must disable the device by destroying, defacing, damaging, erasing or securing it in a manner
that renders it unusable. Similarly, the second optional sentence provides that upon the death or
incompetency of a notary public, if the notary public’s personal representative is knowingly in
possession of the stamping device, the representative must render the stamping device unusable
by destroying, defacing, damaging, erasing or securing it. (Compare N.C. Gen. Stat. §10B-36(a)
(2009).)

Subsection (b) recognizes that if the official stamp is lost or stolen, the possibility of
fraudulent activity or misuse is also raised Thus, a notary public is required to notify the
comnussioning officer or agency as soon as the notary discovers that the stamp is lost or stolen
The commissioning officer or agency may be able to take other steps to provide notification that
will further protect the public (compare Ariz. Rev. Stat. §41-323 (2010); N.C. Gen. Stat.
§10B-36(c) (2009) )

[SECTION 19. JOURNAL.

(a) A notary public {other than an individual licensed to practice law in this state] shall
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maintain a journal in which the notary public chronicles all notarial acts that the notary public
performs. The notary public shall retain the journal for 10 years after the performance of the last
notarial act chronicled in the journal.

(b) A journal may be 'created on a tangible medum or in an electronic format. A notary
public shall maintain only one journal at a time to chronicle all notanal acts, whether those
notarial acts are performed regarding tangible or electronic records If the journal is maintained
on a tangible medium, 1t must be a permanent, bound register with numbered pages If the
journal is maintained in an electronic format, it must be 1n a permanent, tamper-evident
electronic format complying with the rules of the [commussioning officer or agency).

(c) An entry in a journal must be made contemporaneously with performance of the
notarial act and contain the following information:

(1) the date and time of the notarial act;

(2) a description of the record, if any, and type of notarial act;

(3) the full name and address of each individual for whom the notarial act is
performed;

(4) if 1dentity of the individual is based on personal knowledge, a statement to that
effect,

(5) if identity of the individual is based on satisfactory evidence, a brief
description of thfe method of identification and the identification credential presented, 1f any,
including the date of issuance and expuiration of any idgntiﬁcatlon credential, and

(6) the fee, 1f any, charged by the notary public.

(d) If a notary public’s journal is lost or stolen, the notary public promptly shall notify the

[commissioning officer or agency] on discovering that the journal is lost or stolen.
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(e) On resignation from, or the revocation or suspension of, a notary public’s
commuission, the notary public shall retain the notary public’s journal in accordance with
subsection (a) and inform the [commissioning officer or agency] where the journal 1s located.

(f) Instead of retaining a journal as provided in subsections (a) and (), a current or
former notary public may transmit the journal to the [commussioning officer or agency] [the
official archivist of this state] or a repository approved by the [commissioning officer or agency]

(g) On the death or adjudication of incompetency of a current or former notary public, the
notary public’s personal representative or guardian or any other person knowingly 1n possession
of the journal shall transmit it to the [commissioning officer or agency] [the official archivist of
this state] or a repository approved by the [commissionng officer or agency].]

Legislative Note: This section 1s provided for states that consider 1t to be good policy for
notaries public to maintain journals of the notarial acts that they perform. However, the
enactment of this section 1s not essential for the uniformity of the act It 1s bracketed to show that
1t 15 optional.

Subsection (a) contains further optional provision. The optional provision requires
attorneys who obtain commussions as notaries public to maintain journals. However, by custom
and professional practice, attorneys often retain copies of documents upon which they perform
notarial acts for their clients. The retention of those copies generally provides the same
assurances for the integrity of the notarial system that this provision 1s designed to accomplish.
This subsection 1s provided for states that consider it to be good policy for notaries to maintain
Journals. However, the enactment of this provision is not essential for the uniformty of the act.
It is bracketed to show that 1t 1s optional

There are two additional considerations that were not adopted as part of this uniform act
but which a state legislature might wish to consider with regard to the journal requirement.
Subsection (b) requires that a notary public maintain only one journal at a ime. Subsection (c)
requires that a notary public make the entries into the journal at the time that a notarial act is
performed This may create a difficulty for a notary public who performs notarial acts with
respect to electronic records and also performs notarial acts on tangible records If a notary
maintains an electronic journal (especially if the technology the notary uses automatically
performs electronic journaling), the notary will have difficulty journaling a notanial act
performed on a tangible record if the notary i1s away from the computer containing the electronic
Journal. For example, if a notary’s electronic journal were installed on a desktop computer
maintained in the notary’s office and the notary were asked to perform a notarial act on a
tangible record at an individual’s bedside in a hospital, the notary might not be able to enter the
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notarial act into the electronic journal at the time the notary performs the notarial act. Under
this section, as written, a notary would either have to maintain a,journal on a tangible record or
would have to install the journaling software on a portable computer. As another alternative, an
adopting legislature may wish to allow a notary public to maintain a portable journal on a
tangible record in addition to the regular electronic journal (see Or. Rev. Stat. $194.152(1)
(2010)).

Another alternative that a legislature might wish to consider is adding a provision to
subsection (c) requiring an individual for whom a notary public performs a notarial act to sign
the journal. This would assure that the entry in the journal is made at the time of the
performance of a notarial act and that the individual has reviewed the entry made by the notary
public (see Cal Govt. Code §8206(a)(2)(C) (2010)).

Comment

Creating and maintaining a journal of the notarial acts that a notary public performs
provides a number of assurances that will protect the integnty of the notarial system Among
other benefits, it helps to assure, or at least determine whether, a notarial act that is performed in
the name of a particular notary public was indeed performed by that notary. As an ordinary
business record the journal may provide evidence that the act was performed by the notary or, by
the absence of an entry in the journal, it may provide evidence that the act was not performed by
the notary. In that regard, it provides protection to both the notary and to the public whom the
notary serves (cf. Vancura v. Kartis, 907 N.E 2d 814, 391 Ill. App. 3d 350 (2008)).

Subsection (a) requires a notary public to maintain a journal of all the notarial acts that
the notary performs. A notary must maintain the journal for at least ten years after the
performance of the last notarial act chronicled in that journal. For example, if a particular
journal volume chronicles a notary public’s notarial acts for the period from January 1, 2005 to
December 31, 2009, the entire journal volume must be maintained until December 31, 2019
despite the fact that some entries may be nearly fifteen years old by that date.

The optional exception provided in this subsection for attorneys licensed to practice law
in this state applies regardless of whether the attorney is authorized to perform notarial acts by
the fact that the attorney is licensed to practice law (see Subsection 10(a)(3)) or the attorney must
obtain a commission as a notary public from the commissioning officer or agency.

Subsection (b) allows a notary public to decide whether to use a traditional journal on a
tangible medium or an electronic journal However, the notary may maintain only one active
journal at a time If the notary maintains the journal on a tangible medium (e.g , paper), the
journal must be maintained in a permanent, bound register with numbered pages. It may not be
in a loose-leaf or similar volume with pages that can be removed or torn out without evidence of
their removal. If the notary decides to use an electronic journal, the electronic journal must be
maintained in a permanent, tamper evident electronic format as prescribed by the rules of the
commissioning officer or agency (see Section 27)

Subsection (c) provides that a notary public must make the entries in the journal
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contemporaneously with the performance of the notarial act. The performance of a notarial act
may take some pericd of time to accomplish, especially if is part of a large transaction with
numerous notarial acts Thus, the fact that the entry in the journal not made immediately after an
individual signs and acknowledges a document such as a deed does not necessarily demonstrate a
lack of contemporaneous entry Nevertheless, the entry must be made reasonably promptly and
by the end of the transaction.

Subsection (c) also lists certain information that must be included in the journal entry for
each notarial act performed. These include: (1) the date and time of the notanal act; (2) a brief
description of the record, if any, and the type of notarial act performed (e.g., deed with
acknowledgment), (3) the full name and address of each individual for whom the notarial act 1s
performed, (4) if identity of the individual was based on personal knowledge (see Section 7(a)), a
statement to that effect; (5) if identity of the individual was based on satisfactory evidence (see
Section 7(b)), a brief description of the method of identification (i.e. identification credential or
credible witness), and, if an identification credential was used, the date the credential was issued
and its expiration date; and (6) the fee, if any, charged by the notarial officer (compare Cal
Govt. Code §8206 (2010)).

Because of the importance of journals and their continued maintenance by notaries
public, subsection (d) requires a notary public to notify the commissioning officer or agency,
upon discovery, if the journal is lost or stolen. Similarly, if pages in a notary’s permanent, bound
register, as required in subsection (b), are lost or stolen, the notary public must notify the
commissionung officer or agency upon discovery. The reporting of this information to the
commissioning officer or agency not only protects the members of the public whom the notary
has served but also the notary him or herself

The retention and maintenance of a notary’s journals continue to be important after the
termination of the notary’s commission. Thus, subsection (e) provides that upon the resignation
of a notary public from the notary’s commission, or the revocation or suspension of the notary’s
commuission, the notary must continue to retain the notary’s journals for the ten year period
provided 1n subsection (a) and provide the commussioning officer or agency with information
about where the journals are located.

Subsection (f) allows a current or former notary public, instead of retaining journals for
the ten year period provided in subsection (a), to elect to transmit them to the [commissioning
officer or agency] or [official state archivist] or a repository approved by the commissioning
officer or agency.

Subsection (g) directs that upon the death of a notary public, the notary’s personal
representative, guardian, or any person knowingly in possession of the journals must transmit the
journals to the [commissioning officer or agency] or [official state archivist] or a repository
approved by the commissioning officer or agency
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SECTION 20. NOTIFICATION REGARDING PERFORMANCE OF NOTARIAL
ACT ON ELECTRONIC RECORD; SELECTION OF TECHNOLOGY.

(a) A notary public may select one or more tamper-evident technologies to perform
notarial acts with respect to electronic records. A person may not require a notary public to
perform a notarial act with respect to an electronic record with a technology that the notary
public has not selected

(b) Before a notary public performs the notary public’s imtial notarial act with respect to
an electronic record, a notary public shall notify the [commissioning officer or agency] that the
notary public will be performing notarial acts with respect to electronic records and identify the
technology the notary public intends to use. If the [commissioning officer or agency] has
established standards for approval of technology pursuant to Section 27, the technology must
conform to the standards. If the technology conforms to the standards, the [commissioning
officer or agency] shall approve the use of the technology.

Comment

Subsection (a) provides that a notary public may elect to perform notarial acts with
respect to electronic records and, for the purpose of performing those notarial acts, may select
one or more technologies. This allows a notary to use more than one technology 1n order to
accommodate clients using different technologies to perform their electronic transactions.
However, a notary public may determune whether-to use a technology requested by a client and
may refuse to do so.

Any technology that the notary selects must be a tamper evident technology. A tamper
evident technology is one that is designed to allow a person inspecting an electronic record to
determine whether there has been any tampering with the integrity of a certificate of notarial act
logically associated with a record or with the attachment or association of the notarial act with
that electronic record

Subsection (b) requires that, before performing the notéry public’s initial notanal act with
respect to an electronic record, a notary public must notify the commissioning officer or agency
that the notary will be performing notarial acts with respect to electronic records When a notary

provides a notification to the commissioning officer or agency, the notary must also identify the
technology or technologies that the notary intends to use to perform the notarial acts.
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If, at the time that a notary public provides the notification to the commissioning officer
or agency, the commissioning officer or agency has established standards for the approval of
technology to be used to perform notarial acts with respect to electronic records, any technology
selected by the notary must conform to those standards. If the technology conforms to those
standards, the commissioning officer or agency must approve 1t for use by the notary. In the
absence of standards adopted by the commissioning officer or agency, the notary public may
proceed with performing notarial acts with respect to electronic records as long as the notary
public employs tamper evident technologies as required by this section.

SECTION 21. COMMISSION AS NOTARY PUBLIC; QUALIFICATIONS; NO
IMMUNITY OR BENEFIT.

(a) An individual qualified under subsection (b) may apply to the [commissioning officer
or agency] for a commission as a notary public The applicant shall comply with and provide the
information required by rules established by the [commissiomng officer or agency] and pay any
application fee.

(b) An applicant for a commission as a notary public must.

(1) be at least 18 years of age;

(2) be a citizen or permanent legal resident of the Uruted States,

(3) be a resident of or have a place of employment or practice 1n this state;
(4) be able to read and write [English], [and]

(5) not be disqualified to receive a commission under Section 23[, and

(6) have passed the examination required under Section 22(a)]

(c) Before issuance of a commission as a notary public, an applicant for the commission
shall execute an oath of office and submit 1t to the [commussioning officer or agency].

(d)[ [Not more than [30] days after] {Before] 1ssuance of a commission as a notary

public, the [notary public]{applicant for a commussion] shall submt to the [commissioning

officer or agency] an assurance 1n the form of a surety bond or its functional equivalent in the
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amount of 3 |. The assurance must be issued by a surety or other entity licensed or
authorized to do business 1n this state. The assurance must cover acts performed during the term
of the notary public’s commission and must be in the form prescribed by the [commissioning
officer or agency]. If a notary public violates law with respect to notaries public in thus state, the
surety or issuing entity is liable under the assurance. The surety or issuing entity shall give [30]-
days notice to the [commissioning officer or agency] before canceling the assurance The surety
or 1ssuing entity shall notify the {commussioning officer or agency] not later than [30] days after
making a payment to a claimant under the assurance A notary public may perform notarial acts
in this state only during the period that a valid assurance is on file with the [commissioning
officer or agency] ]

[(e)] On compliance with this section, the [commissioning officer or agency] shall issue a
commission as a notary public to an applicant [for a term of [ ] years].

[(£)] A commission to act as a notary public authorizes the notary public to perform
notarial acts. The commission does not provide the notary public any immumty or benefit
conferred by law of this state on public officials or employees
Legislative Note: Subsection (d) requires that a notary public provide a surety bond or its
Sunctional equivalent. It 1s provided for states that consider it to be good policy for a notary
public to post an assurance in the form of surety bond or its functional equivalent. However, the
enactment of this subsection is not essential for the uniformity of the act. It is bracketed to show
that 1t 1s optional.

The qualifications that an individual must meet for the issuance of a commussion as a
notary public under various state statutes are quite varied. The requirements listed in subsection
(b} are common although not uniform among the states. They should be considered to be the
minimal requirements for an individual to be entitled to the issuance of a commission as a notary
public. Adopting states may add other provisions

Comment

Subsection (a) provides that an individual qualified under subsection (b) may apply to the
commissioning officer or agency to obtain a commission as a notary public. The subsection
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applies to an individual seeking an initial or renewal commission It leaves the form of
application, the process for applying, and the timing of the process, as well as other
administrative matters to be determined by the commissioning officer or agency pursuant to
authority provided in Section 27. It also allows the commussioning officer or agency to establish
the fee to be charged for issuance of the commission, if otherwise permitted by law of the state.
Although the statutes of some states specify the process and timing for issuance of a commission
in varying detail (compare Ariz. Rev Stat. §41-312 (2010); Cal. Govt. Code §8206 (2010); Del.
Code Ann. tit. 29, 4301 (2010)), this Act leaves the determination and implementation of those
provisions to rules adopted by the commussioning officer or agency.

Subsection (b) sets out qualifications that an applicant must meet in order to be entitled to
the issuance of a commission as a notary public The qualifications under various existing state
statutes are quite varied. The requirements listed n thus subsection are common although not
uniform among the states (compare Anz. Rev. Stat. §41-312(E) (2010)). They are the minimal
requirements for an individual to be entitled to the issuance of a commission as a notary public.

The requirement in subsection (b)(1) which provides that an applicant must be at least 18
years of age is a minimum age requirement. A state may wish to increase the age if another age
better comports with other law of the state. The word “English” 1n subsection (b)(4) is bracketed
because, in some jurisdictions such as Puerto Rico, the legislature may wish to use another
language either as a substitute or as an alternative.

Subsection (c) provides that before an applicant will be issued a commission as a notary
public the applicant must execute and submit an oath of office to the commissioning officer or
agency (compare 5 Me. Rev. Stat. Ann. §82(3-A) (2010)).

Subsection (d)is an optional provision. Depending on the version selected by the
legislature, it provides that a notary public must either submit an assurance in the form of a
surety bond or its functional equivalent to the commissioning officer or agency not more than 30
days after the notary has been issued a commission, or that an applicant must submit the
assurance to the commissioning officer or agency before the issuance of the commission
(compare Fla. Stat §117.01(7)(a) (2010); Tex. Govt. Code §406.010(a) (2010)). If the legislature
enacts the alternative requiring a notary public to submit the assurance within thirty days after
the notary has been 1ssued a commission, the last sentence of this subsection prohibits the notary
from performing a notarial act until the assurance is on file with the commissioning officer or
agency. An example of an assurance that is the functional equivalent of a surety bond would be
an urevocable letter of credit issued by a bank as long as that letter of credit meets the
requirements established by the commissioning officer or agency under Section 27(a)(6).

The monetary amount of the assurance is not specified and is left to the state legislature
to determine. It is recognized that an assurance that would cover the full amount of many
transactions for which notaries perform notanal acts would be very large and might be
prohibitively expensive Nevertheless, limited but reasonable assurance amounts would cover
the amount of some ordinary transactions and would provide some, although limited, recovery 1n
other transactions. Requiring a surety bond or its functional equivalent should also emphasize to
a notary that the notary’s function is a significant one and that it is not a meager or trivial one
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An assurance must be issued by a surety or other entity that 1s authorized to do business
in this state. It must be in the form prescribed by the commissioning officer or agency under
Section 27(a)(6). It must cover acts performed by a notary during the term of the notary’s
commission. A surety or issuing entity will be liable under an assurance if the notary violates the
law of thss state with regard to the performance of notarial acts during the term of the assurance
A surety or issuing entity must give the commissioning officer or agency 30 days notice prior to
cancelling a bond or other form of assurance and must notify the commissioning officer or
agency within 30 days after making a payment to a claimant under a bond or other form of
assurance. A notary public may perform notarial acts only while an assurance is on file with the
commissioning officer or agency

Subsection (e) provides that upon compliance with the requirements of subsection (a)
through (c), or (a) through (d) if subsection (d) is adopted, the commissioning officer or agency
will issue the applicant a commission as a notary public. The term of the commission is to be
determined by the state legislature; the legislature may also determine that the commussion is to
be without term.

Subsection (f) recognizes that a notary public is an individual licensed by the
commissioning officer or agency and not a public official or employee of the state. Accordingly,
it provides that a notary does not have any of the immunities or benefits conferred by the law of
this state on public officials or employees.

[SECTION 22. EXAMINATION OF NOTARY PUBLIC.

(a) An applicant for a commission as a notary public who does not hold a commission in
this state must pass an examination administered by the [commissioning officer or agency] or an
entity approved by the [commissioning officer or agency]. The examination must be based on
the course of study described 1n subsection (b)

(b) The [commissioning officer or agency] or an entity approved by the [commissioning
officer or agency] shall offer regularly a course of study to applicants who do not hold
commussions as notaries public in this state The course must cover the laws, rules, procedures,
and ethics relevant to notarial acts ]

Legislative Note: This section requires an applicant for a commission as a notary public to pass
an examination based on a course of study regarding the laws, rules, procedures, and ethics

relevant to notarial acts 1t 1s provided for states that consider it a good policy that an applicant
for a commussion as notary public be required to pass an examination based on such a course of
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study. However, the enactment of this provision 1s not essential for the uniformity of the act It is
bracketed to show that it is optional.

Comment

An increasingly common requirement for the 1ssuance of a commussion as notary public
is the applicant’s passage of an examination based on a course of study relevant to the law of
notarial acts (compare Neb Rev. Stat. §64-1-1 (2010)). Professional education enhances the
effectiveness and integrity of the notarial system The course of study envisioned in this section
is designed to educate a prospective notary public about the laws, rules, procedures, and ethics
relevant to notarial acts.

Subsection (a) provides that an applicant for a commission as a notary public who does
not currently hold a commission as a notary public must pass an examination administered by the
commissioning officer or agency or an entity approved by the commissioning officer or agency
An applicant who does not currently hold a commission as a notary public includes an applicant
who never held a commission as a notary public as well as an applicant who previously held a
commission as a notary public but whose commission has since expired. The examination is to
be based on the course of instruction provided in subsection (b). The subsection leaves
administration of the examination to the commissioning officer or agency through rules adopted
pursuant to Section 27(a)(7)(A).

Subsection (b) provides that the commissioning officer or agency or an entity approved
by the commissioning officer or agency must regularly offer a course of study to applicants
(compare Cal. Govt. Code §8201(a)(3) (2010)). To achieve the objective of enhancing the
effectiveness and integrity of the notarial system, the course of study is designed to educate a
prospective notary public in the laws, rules, procedures, and ethics relevant to notarial acts. The
subsection leaves administration of the course to the commissioning officer or agency through
rules adopted pursuant to Section 27(a)(7)(B).

SECTION 23. GROUNDS TO DENY, REFUSE TO RENEW, REVOKE,
SUSPEND, OR CONDITION COMMISSION OF NOTARY PUBLIC.

(a) The [commissioning officer or agency] may deny, refuse to renew, revoke, suspend, or
impose a condition on a commission as notary public for any act or omission that demonstrates
the individual lacks the honesty, integrity, competence, or reliability to act as a notary public,
including.

(1) failure to comply with thus [act];

(2) a fraudulent, dishonest, or deceitful misstatement or omission in the
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application for a commission as a notary public submitted to the [commissioning officer or
agency];

(3) a conviction of the applicant or notary public of any felony or a crime
involving fraud, dishonesty, or decext;

(4) a finding against, or admission of hability by, the applicant or notary public in
any legal proceeding or disciplinary action based on the applicant’s or notary public’s fraud,
dishonesty, or deceit;

(5) failure by the notary public to discharge any duty required of a notary public,
whether by this [act], rules of the [commissioning officer or agency], or any federal or state law;

(6) use of false or misleading advertising or representation by the notary public
representing that the notary has a duty, right, or privilege that the notary does not have;

(7) violation by the notary public of a rule of the [commissioning officer or
agency] regarding a notary public; [or]

(8) denial, refusal to renew, revocation, suspension, or conditioning of a notary
public commission 1n another state[; or]

[(9) failure of the notary public to maintain an assurance as provided in Section
21(d)[, or]

[(10) insert other state specific provisions or reference to other state statutes].

(b) If the [commissioning officer or agency] denies, refuses to renew, revokes, suspends,
or imposes conditions on a commission as a notary public, the applicant or notary public is
entitled to timely notice and hearing 1n accordance with [this state’s administrative procedure
act].

(c) The authority of the [commissioning officer or agency] to deny, refuse to renew,
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suspend, revoke, or impose conditions on a commission as a notary public does not prevent a
person from seeking and obtaining other cruminal or civil remedies provided by law

Legislative Note: Subsection (a)(10) is an optional provision and allows the state either to insert
other specific grounds for the demal, refusal to renew, revocation, suspension, or imposition of a
condition on a commission as a notary public or to insert references to specific statutes
elsewhere in the law of this state providing those grounds. It is bracketed to show that it is
optional.

Comment

Subsection (a) lists the grounds upon which the commuissioning officer or agency may
deny, refuse to renew, revoke, suspend, or impose a condition a commussion. The general
grounds listed include a lack of honesty, integrity, competency, or reliability on the part of the
applicant or current notary public. The grounds are similar to those provided in many states
(compare Ariz. Rev. Stat. §41-330(A) (2010); N C. Gen. Stat. §10B-5(d) (2010)).

Subsections (a)(1) to (6) and (8) enumerate specific grounds upon which the
comumissioning officer or agency may deny, refuse to renew, suspend, revoke or impose a
condition a commission. Subsection (a)(7) allows the commissioning officer or agency to refuse
to renew, suspend, revoke, or impose a condition a commission because the notary public has
violated rules adopted by the commissioning officer or agency regarding notaries public

Although the grounds for disciplinary action stated in this subsection provide the
commissioning officer or agency with substantial authority to invoke discipline on the applicant
or notary public in order to protect the public, paragraph 10 allows legislatures to add other
specific grounds.

Because notaries public deal with financial, personal, and confidential matters for their
clients, trustworthiness and honesty are essential qualities of a person holding a commission.
Many of the disciplinary grounds provided in this subsection deal with breaches of those
qualities (compare Cal Govt. Code §38201 1(a) (2010)). Subsections (a)(2), (3) and (4) specify
several situations in which lack of those qualities, i.e. fraud, dishonesty and deceitfulness, may
arise and upon which the commissioning officer or agency may deny, refuse to renew, revoke,
suspend, or impose a condition on a commission. Subsection (a)(6) allows disciplinary action if
dishonesty or deceitfulness is displayed by the use of false or misleading advertising. If optional
Section 21(d) is adopted, subsection (a)(8) allows disciplinary action if a notary public refuses to
obtain, has been unable to obtain, or has been denied, an assurance in the form of a surety bond
or 1ts functional equivalent

In determining whether to deny, refuse to renew, suspend, revoke, or impose a condition
on a notary public’s commission based on an applicant’s or commission holder’s prior felony
under subsection (c), the commissioning officer or agency should take into consideration the
relevance of the felony to the performance of the notary public’s duties as well as the length of
time that has transpired since the performance of the felonious act The commissioning officer
or agency has discretion when making the determination and should weigh all the facts and
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circumstances before making a decision

Subsection (b) states that an applicant or notary public whose commission has been
denied, revoked, or suspended, or upon whose commission a condition has been imposed, or who
has been refused a renewal of a commission is entitled to a timely notice and a hearing. Such a
notice and hearing are likely required by the state’s administrative procedure act but are restated
here for clanty.

Subsection (c) provides that the fact that a commissioning officer or agency has the
authority to deny, refuse to renew, suspend, revoke or impose a condition on a commission does
not prevent additional relief provided by law. Either the commussioning officer or agency or a
person aggrieved by the action of a notary public may seek approprate relief, whether the relief
is civil or criminal.

SECTION 24. DATABASE OF NOTARIES PUBLIC. The [commissioning officer
or agency] shall maintain an electronic database of notaries public

(1) through which a person may verify the authority of a notary public to perform notarial
acts; and

(2) which indicates whether a notary public has notified the [commissioning officer or
agency] that the notary public will be performing notarial acts on electronic records.

Comment

This section requires the commissioning officer or agency to maintain an electronic
database of notaries public. The objectives sought by this provision are twofold. First, itis a
disclosure of information and a means by which a member of the public may verify whether an
individual who claims to be a notary public in fact has a commission as a notary public. Second,
by also requiring that the database indicate whether a notary public has informed the
commussioning officer or agency that the notary will be performing notanal acts with respect to
electronic records, it provides information to members of the public who are seeking to find a
notary public capable of performing notarial acts with respect to electronic records.

SECTION 25. PROHIBITED ACTS.

(a) A commission as a notary public does not authorize an individual to:

(1) assist persons in drafting legal records, give legal advice, or otherwise practice

law;
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(2) act as an immuigration consultant or an expert on immigration matters,

(3) represent a person in a judicial or administrative proceeding relating to
immigration to the United States, United States citizenship, or related matters; or

(4) receive compensation’for performing any of the activities listed in this
subsection.

(b) A notary public may not engage 1n false or deceptive advertising.

(c) A notary public, other than an attorney licensed to practice law in this state, may not
use the term “notario” or “notario publico”.

(d) A notary public, other than an attorney licensed to practice law in this state, may not
advertise or represent that the notary public may assist persons in drafting legal records, give
legal advice, or otherwise practice law If a notary public who is not an attorney licensed to
practice law in this state in any manner advertises or represents that the notary public offers
notarial services, whether orally or in a record, including broadcast media, print media, and the
Internet, the notary public shall include the following statement, or an alternate statement
authorized or required by the [commuissioning officer or agency], in the advertisement or
representation, prominently and in each language used in the advertisement or representation. *“I
am not an attorney licensed to practice law 1n this state. I am not allowed to draft legal records,
give advice on legal matters, including immigration, or charge a fee for those activities” If the
form of advertisement or representation 1s not broadcast media, print media, or the Internet and
does not permit inclusion of the statement required by this subsection because of size, it must be
displayed prominently or provided at the place of performance of the notarial act before the
notarial act is performed.

(e) Except as otherwise allowed by law, a notary public may not withhold access to or
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possession of an original record provided by a person that seeks performance of a notarial act by

the notary public.
Comment

In general, subsection (a) provides that a notary public does not have the authority to
render legal services merely by the fact that the individual has a commission as a notary public
It does recognize, however, that a notary public who is also an attorney at law licensed to
practice law in this state may, by the fact that he or she is a licensed attorney, provide those legal
services.

Subsection (a) lists four specific activities prohibited to notaries public:

(1) A notary public may not assist persons by drafting legal records or giving legal
advice; more generally a notary public may not practice law (compare Colo. Rev. Stat
§12-55-110.3(3)(b)(I) (2010)).

(2) A notary public may not act as an immigration consultant or an expert on immigration
matters (compare Colo. Rev. Stat §12-55-110.3(3)(a) (2010)).

(3) A notary public may not represent a person in any legal or administrative proceedings
relating to immigration, United States citizenship or related matters (compare Colo. Rev. Stat
§12-55-110.3(3)(b)(11I) (2010))

(4) Since a notary public may not perform the above listed activities, a notary public may
not receive or collect compensation for performing or attempting to perform those activities
(compare Colo. Rev. Stat §12-55-110 3(3)(b)(ID)-(I1I)) (2010)).

Subsections (a)(2) and (3) specifically reference immigration matters because many
immigrants, especially those from civil law countries, are familiar with the civil law office of
“notario publico” or “notario.” A holder of that civil law office may have the authonty to
provide immigration advice or assistance in the foreign country. Because of the similarity in the
names of the offices, an immigrant from a civil law country may believe that a notary public is
authorized to provide the same assistance in this country. Confusion on the part of the client,
however, should not be a reason for a notary public to attempt to provide that assistance. Those
subsections clearly prohibit a notary public from providing the assistance See also subsection
(c) for further requirements in this regard.

Subsections (b), (c), and (d) attempt to reduce or eliminate misleading or deceptive
advertising by notaries public.

Subsection (b) directly and simply prohibits a notary public from engaging in false or
misleading advertising This prohibition includes the false or misleading advertising specifically
described in this section as well as other forms of false or misleading advertising prohibited by
other law.
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Subsection (c) prohibits a notary public, other than one who is also an attorney licensed
to practice law in this state, from using the term “notario publico” or “notario” in the notary’s
advertising, title, or informational material. As described above, many immigrants from civil
law countries are familiar with the civil law office of “notario publico” or “notario,” a holder of
which may have the authority to draft legal records or provide legal advice, including advice on
immigration. To prevent notaries public from taking advantage of the similanty of title by using
the term “notario publico” or “notario,” this subsection prohibits any advertising using either of
those titles (compare Colo. Rev. Stat §12-55-110.3(3)(b)(V) (2010)). Since licensed attorneys
have, by reason of their attorneys’ licenses the authority to draft documents and provide legal
advice, this subsection does not apply to licensed attorneys.

Subsection (d) prohibits a notary public, who is not also an attorney licensed to practice
law in this state, from advertising that the notary may draft legal records, provide legal advice, or
otherwise practice law. In addition to that prohibition, 1t makes two specific requirements in any
advertising or representation that the notary uses

(1) Any advertising or representation by the notary must include a specific disclaimer as
to the notary’s authority to practice law, to provide legal services, or to collect a fee for those
activities. The disclaimer must be provided regardless of whether the advertising is written or
oral, or a combination of the two. Included among the situations in which that disclaimer must
be provided are advertising or representations made on broadcast media (e.g. television and
radio), print media (e.g. newspapers, newsletters, and magazines), and the Internet (e.g. web
pages and banner ads). If the advertising or representation is not made on broadcast media, print
media, or the Internet, and if the inclusion of the disclaimer is not possible due to the small size
of the advertisement or representation (e.g. business card), the disclaimer must be displayed
prominently or provided at the place of performance of the notanal act, including any off-
premises locale at which the notary performs a notarial act.

(2) The disclaimer must be provided in each language used in the advertisement or
representation. To make sure that any advertising aimed at individuals who are not fluent in
English or for whom English is a second language, this subsection requires that the disclaimer
must be 1n each language used in the advertisement or representation

Subsection (e) prohibits a notary public from retatning an original record presented by a
person to a notary A notary’s duties as a notary public are to perform the notarial act and, when
completed, return the record to the presenting party or as directed by the presenting party
However, a notary public who is also an attorney licensed to practice law in the state may retain
a record for purposes consistent with the performance.of legal services. In such a case the
attorney is not retaining the record 1n a notanal capacity

SECTION 26. VALIDITY OF NOTARIAL ACTS. Except as otherwise provided 1n

subsection 4(b), the failure of a notarial officer to perform a duty or meet a requirement specified
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1n this [act] does not invalidate a notanal act performed by the notarial officer The validity of a
notarial act under this [act] does not prevent an aggrieved person from seeking to invalidate the
record or transaction that is the subject of the notarial act or from seeking other remedies based
on law of this state other than this [act] or law of the United States This section does not
validate a purported notarial act performed by an individual who does not have the authority to
perform notarial acts.

Comment

This section makes it clear that, except as otherwise provided in subsection 4(b), the
failure of a notarial officer to perform the duties or to meet the requirements of this act does not
invalidate the notarial act performed by the notarial officer. For example, a notarial act
performed by a notary public whose assurance or surety bond may have expired or been
cancelled is not invalidated. However, this provision only applies to a person who is a notarial
officer The section does not legitimate a notarial act attempted to be performed by a person who
does not have the authority to perform the act. For example, an individual who does not have a
valid commission as a notary public cannot perform notarial acts and any attempted notarial act
would be invalid.

Despite the fact that a notarial act may be valid, the underlying record or transaction may
be invalid and may be set aside in appropnate legal proceedings For example, the underlying
record may be the product of fraud, whether performed by the notarial officer or by a third
person. In accordance with other law of this state, an action may be brought to invalidate or set
aside the record and obtain restitution and other relief.

SECTION 27. RULES.

(a) The [commissioning officer or agency] may adopt rules to implement this [act].
Rules adopted regarding the performance of notarial acts with respect to electronic records may
not require, or accord greater legal status or effect to, the implementation or application of a
specific technology or technucal specification The rLiles may:

(1) prescribe the manner of performing notarial acts regarding tangible and

electronic records;

(2) include provisions to ensure that any change to or tampering with a record
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bearing a certificate of a notaral act 1s self-evident,

(3) include provisions to ensure integrity in the creation, transmittal, storage, or
authentication of electronic records or signatures,

(4) prescribe the process of granting, renewing, conditioning, denying,
suspending, or revoking a notary public commission and assuring the trustworthiness of an
individual holding a commission as notary public, [and]

(5) include provisions to prevent fraud or mistake in the performance of notarial
acts; [and]

[(6) establish the process for approving and accepting surety bonds and other
forms of assurance under Section 21(d)][; and]

[(7) provide for the administration of the examination under Section 22(a) and the
course of study under Section 22(b)]

(b) In adopting, amending, or repealing rules about notarial acts with respect to electronic
records, the [commissioning officer or agency] shall consider, so far as is consistent with this
[act]:

(1) the most recent standards regarding electronic records promulgated by
national bodies, such as the National Association of Secretaries of State;

(2) standards, practices, and customs of other jurisdictions that substantially enact
this [act]; and

(3) the views of governmental officials and entities and other interested persons

Zfomment

Subsection (a) 1s comprehensive authority for the commuissioning officer or agency to

adopt rules to implement this Act. Any rules adopted with respect to the performance of notarial

acts on electronic records must be technology neutral, they may not require or favor one
technology or technical specification over another This 1s the same requirement provided in
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ESign, 15 U.S C Ch. 96, §102(a)(2)(11) (2010).

Subsection (a)(1) authorizes rules that prescribe the manner of performing notarial acts,
whether with respect to tangible or electronic records. The provisions of this Act itself were not
intended to specify all the possible requirements or procedures that now or in the future may be
appropnate for performing notarial acts. Thus, it allows the commissioning officer or agency to
adopt rules to further implement the Act

Subsection (a)(2) authorizes rules that will ensure that any change to, or tampering with,
a record bearing a notarial act will be self-evident, i.e. tamper evident. Such a procedure will
allow an individual inspecting the record to determine whether there has been any tampering
with the integrity of a notarial act performed on, or with respect to, a record or with the
attachment or association of a certificate of notarial act with the record. This provision applies
both to notarial acts performed on tangible records and notarial acts performed with respect to
electronic records. Regarding tangible records, this would allow a rule, for example, that
requires a certain method of attaching the certificate to the record so that the removal or addition
of a page would be readily discernable. With regard to electronic records, this would allow a
rule, for example, that requires the technology or process used provide a means of testing to
determine whether there has been any change to the electronic certificate or record Note,
however, that such a requirement must be technology neutral and may not require or favor one
particular technology or technical specification. See subsection (a).

Subsection (a)(3) authorizes rules that will ensure integrity in the creation, transmittal,
storage, or authentication of electronic records or signatures. This would allow a rule, for
example, that requires that a certain level or degree of security be achieved in attaching an
electronic certificate of notarial act to, or associating 1t with, an electronic record, and n 1ts
transmission or storage. Once again, the requirement must be technology neutral. See
subsection (a).

Subsection (a)(4) authorizes rules for granting and revoking commissions.and assuring
the trustworthiness of individuals holding a commission. As stated in the Comment to Section
21, that section leaves the form of application, the process for applying, the timing of the
process, and other administrative matters to be determined by the commussioning officer or
agency This section authorizes the commissioning officer or agency to adopt a rule, for
example, that implements a method by which the prior history of an applicant for a commission
could be reviewed with regard to the applicant’s trustworthiness.

Subsection (a)(5) authorizes the adoption of rules that will prevent fraud or mistake in the
performance of notarial acts. It would authorize the adoption of a rule, for example, that
specifies what additional information should be provided 1n order to guide notaries public under
Section 7(c) regarding additional information to 1dentify an individual for whom a notarial act
will be performed.

Subsection (a)(6) allows the commissioning officer or agency to adopt rules regarding the
approval and acceptance of surety bonds and other forms of assurance 1f Section 21(d) is adopted
by the legislature.
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Subsection (a)(7) authorizes the commissioning officer or agency to adopt rules to
implement and administer the examination of applicants for notary public commissions if
Section 22 is adopted by the legislature. The rules may also administer the provision of a course -
of study for applicants for a commission as well as the process of selecting and approving of an
entity to offer the course.

Subsection (b) directs the commissioning officer or agency, when adopting, amending, or
repealing rules regarding notarial acts performed with respect to electronic records, to consider,
so far as is consistent with this Act, the most recent standards promulgated by national bodies
such as the National Association of Secretaries of State and also to consider the standards,
practices, and customs of other jurisdictions that substantially adopt this Act. The purposes of
this provision are to bring to the comnussioning officer or agency the best practices and
information concemning notaral acts performed with respect to electronic records and to
encourage uniformuty of those provisions among the various states.

SECTION 28. NOTARY PUBLIC COMMISSION IN EFFECT. A commussion as a
notary public in effect on [the effective date of this [act]] continues until 1ts date of expiration A
notary public who applies to renew acommission as a notary public on or after [the effective date
of this [act]] is subject to and shall comply with this [act]. A notary public, in performing
notarial acts after [the effective date of this [act]], shall comply with this [act].

Comment

This section states that an individual who has a commission as a notary public that is in
effect on the date of the adoption of this Act may retain that notary commission untii the
scheduled date of expiration, if any. Other than as may apply to the length of an existing
commission, however, the provisions of the law previously in effect do not carry over after the
adoption of this Act. Thus, after the effective date of this Act, a notary is subject to the
provisions of this Act with respect to a refusal to renew the commission or a revocation or
suspension of the commission This Act is also applicable to all notarial acts performed after its

effective date regardless of whether the commission predated or postdated the effective date of
this Act

/

SECTION 29. SAVINGS CLAUSE. This [act] does not affect the validity or effect of
a notarial act performed before [the effective date of this [act]].

Comment
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This section expressly provides that the enactment of this Act does not affect either the
validity or effect of any notarial act performed prior to the effective date of the Act under a law
that was repealed by this Act The validity and effect of that notarial act will continue to be
determined under the repealed law.

SECTION 30. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In
applying and construing this uniform act, consideration must be given to the need to promote
unmiformity of the law with respect to 1ts subject matter among states that enact it

Comment

This provision seeks to encourage construction that will maintain uniformity among the
various states adopting the Act.

SECTION 31. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND
NATIONAL COMMERCE ACT. This [act] modifies, limits, and supersedes the Electronic
Signatures in Global and National Commerce Act, 15 U.S C Section 7001 et seq , but does not
modify, limit, or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize
electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C.
Section 7003(b)

Comment

This section responds to the specific language of the Electronic Signatures in Global and
National Commerce Act and is designed to avoid preemption of state law under that federal
legislation.

SECTION 32. REPEALS. The following are repealed:
(1) [The Uniform Acknowledgment Act (As Amended)]
(2) [The Uniform Recognition of Acknowledgments Act]
(3) [The Uniform Law on Notarial Acts].

Comment
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Thus section lists laws that this act supervenes

SECTION 33. EFFECTIVE DATE. This [act] takes effect .. .
Comment

This 1s the standard effective date provision for uniform laws.
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REVISED UNIFORM LAW ON NOTARIAL ACTS
- A Summary -

The original Uniform Law on Notarial Acts (ULONA) was promulgated by the Uniform Law
Commission in 1982, and was designed to provide a consistent framework for notartal acts and officers
among the states. To that end, the original ULONA also replaced the earlier Uniform Acknowledgement
Act (1892) and the Uniform Recognition of Acknowledgements Act (1968). Since the original
promulgation of ULONA, society and technology have again advanced considerably, requiring notanal
officers and their practice to adapt Growing variations in the law and practice of notarial acts have had
an increasingly resonant effect on interstate commercial and lending transactions. Further, broadening
use of technology and electronic records has created a need for clarification and guidance on how
notarization of electronic records should be treated. In recognition of these trends, the Uniform Law
Commission promulgated the Revised Uniform Law on Notarial Acts (RULONA) in 2010 to
comprehensively revise and modernize the original ULONA.

Like its 1982 predecessor, RULONA provides minimum standards for al! notarial acts and
governs the recognition of notarizations across state and national lines. RULONA covers and applies to
all notarizations of both tangible and electronic records, and harmonizes treatment of notarization of
electronic records with the Uniform Electronic Transactions Act (1999), the federally enacted Electronic
Signatures in Global and National Commerce Act (2000), and the Uniform Real Property Electronic
Recording Act {last amended in 2005). Specifically, RULONA does the following:

o Authorizes the performance of notarial acts by a “notarial officer,” which can be a notary
public, judge, clerk or other court officer. A state may also allow an attorney or other individual
to perform notarial acts. A notarial officer is prohibited from performing a notarial act in which
they or their spouse is a party or has a direct beneficial interest in the underlying transaction

o Requires personal appearance by a party before the notarial officer if the notarial act relates
to a statement made in or a signature executed on a record. The requirement of personal
appearance applies for notarization of tangible and electronic records.

e Requires that a notarial officer who takes an acknowledgement of a record, a verification of a
statement of an oath or affirmation, or witnesses or attests to a signature, shall determine and
verify the identity of the individual appearing before them from personal knowledge or
satisfactory evidence as defined in section 7 of the Act, and that any signatures are the signature
of the person appearing. A notarial officer who certifies or attests a copy of a record or other
item must determine that the copy is a full, true, and accurate reproduction of the record or
item. A notaral officer who makes or notes a protest of a negotiable interest shall do so in
conjunction with required determinations under Article 3 of the Uniform Commercial Code

o Requires a notaral officer to refuse to notarize If satisfactory tdentification is not provided,
and allows a notarial officer to refuse to perform a notarial act if they are not satisfied that the
person executing a record is competent, that a signature 1s knowingly and voluntarily made or
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authonzed, or unless prohibited from refusing by other law The notary may not refuse If
prohibited from doing so by other law

e A notanal act, with regard to either a tangible or electronic record, must be evidenced by a
certificate containing the notarial officer’s title, jurisdiction, and expiration of commission (if
applicable), that is signed and dated contemporaneously with the notarial act. RULONA
provides various acceptable formats, and provides for the form and content of the official stamp
and the security of the stamping device.

e Allows a notarial officer to select one or more tamper evident technologies for the
performance of notarial acts for electronic records. A notarial officer may not be required to
use a technology other than one that they have selected. For notaries public, if the
commissioning authority has set standards for technology, any technology that they select must
conform to those guidelines.

@ Provides for recognition of a notarization rendered under the authority and in the jurisdiction
of another state, federally recognized American Indian tribe or nation, or federal law, If the act is
performed by a proper party. RULONA also allows for recognition of foreign notarial acts or
their equivalents, and U.S. consular authentications.

@ Provides mimmum standards for receiving a commission as a notary public. RULONA also
provides optional requirements for a surety bond and for the examination of notares public as a
condition of their commussioning. The act also sets forth the grounds for the commissioning
authority to deny, suspend, revoke, refuse to renew, or otherwise condition the commission of a
notary public.

® Addresses deceptive, fraudulent and prohibited practices and advertising, ncluding
prohibitions on unauthorized practice of law and consultation or representation on immigration
issues. Outlaws the use of the term “notario publico.”

o Provides states with the option of requiring notanal officers to keep journals chronicling
notarial acts, and details requirements, medium, content, and various procedures related to
security and maintenance of the journal, and submission to the state when the notarial officer
ceases to perform notarial acts.

e Allows the commuissioning authority to establish rules for the implementation of the act, and
guidelines for the formation of rules related to electronic records.

RULONA continues to focus on the preservation of the integrity of notanal transactions to best
assure the authenticity of the information they certify The act carries forward the traditional principles
that notarial officers and the public understand and use, with modernized guidance and application.
RULONA includes new provisions outlawing certain deceptive practices in advertising, emphasizing that
notaries have no authority to practice law, and banning specific incidents which create conflicts of
Interests for notaries. RULONA recognizes and facilitates notarizations for electronic records, and



001534

harmonizes their use with widely adopted state laws and federal ESIGN. 1t should be adopted in every
state as soon as possible.
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WHY STATES SHOULD ADOPT
THE REVISED UNIFORM LAW ON NOTARIAL ACTS

The Revised Uniform Law on Notarial Acts (RULONA) was approved by the National
Conference of Commuissioners on Uniform State Laws (NCCUSL or ULC) at 1ts 2010 Annual
Meeting. This Act updates and modernizes the 1982 Uniform Law on Notanal Acts, which itself
was an update of the Uniform Recognition of Acknowledgements Act of 1968. Indeed, the ULC
first addressed the issue 1n 1892 with 1ts Uniform Acknowledgement Act. The 2010 revision
was prompted by increasing variation amongst the states in their treatment of notares public and
notarial acts, by increasing nationalization of the banking and finance industries which
exacerbated the problem of dealing with separate requirements 1n each locality, and with the
evolution and expanding adoption of electronic communications and records in commercial
transactions. RULONA is designed to modemize and clarify the law governing notaries public,
their responsibilities and duties, and to provide a stable infrastructure for the performance of
notarial acts with respect to electronic records.

RULONA harmonizes treatment of notarization of all records, whether on paper or
electronic. It works together with the Uniform Electronic Transactions Act (1999) and the
federal Electronic Signatures in Global and National Commerce Act (2000), as well as the
Uniform Real Property Electronic Recording Act (2005) RULONA contains provisions which:

e Require that notarizations be performed by notanal officers: commuissioned notaries
public, judges and their clerks, and others, including attorneys, as authorized by other
state law.

e Prohibit notarial officers from acting in any transaction in which the officer or his or her
spouse, is a party or has a direct beneficial interest.

e Prohibits notarial officers from using the title “notario publico” and outlaws false and
deceptive advertising.

o Requires notaries who do advertise to state they cannot practice law or act as imrmigration
counselors.

e Requires any person seeking a notarization to appear in person before the notarial officer.

e Requires the notary to verify the identity of the person and to witness the signature or
receive an acknowledgement or verification of the signature.

s Permits a notarial officer to refuse to act 1f satisfactory identification is not provided or if
not otherwise satisfied by the interaction. The notary may not refuse to act, of course, if
the refusal would be prohibited by other law.

s Requires a notary to evidence any notarial acts by certificates attached to the notanzed
record Specifies the contents of the certificate and provides for form and content.

e Provides for recognition of valid notanzations from other states, from federally
recognized American Indian tribes or nations, or under federal law or the law of foreign
nations.

o Provides minimum standards for receiving a commussion, including optional provisions
for surety bonds and the examination of applicants. Also includes optional provisions for
the maintenance of journals of notarial acts

o Allows the commissioning authority to establish rules for the implementation of the act
and standards for notanzation of electronic records.
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¢ Implementing the provisions of the Uniform Electronic Transactions Act and the federal

Electronic Signatures in Global and National Commerce Act, specifies the conditions for
notarization of electronic records.

RULONA carries forward the traditional principles that notarial officers and the public
understand and use, dedicated to preserving the integrity and reliability of notarized transactions.
It recognizes and facilitates the notarization of electronic records and harmonizes their use with
widely adopted state and federal laws dealing with electronic commercial transactions. It should
be enacted in each state as soon as possible.
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The eRecording Paradox

lectronic recording is a key piece
of the national eMortgage infra-
structure The ability to eRecord
the recordable documents in the county
land records, without “dropping” them
out to paper, 1s critical to achieving a
fully integrated, seamless, national
eMortgage process
eRecording has been happening in the
United States for more than a decade
The overall landscape has steadily
improved, with more and more counties
and states coming on board each year
Starting with early adopters like Broward
County, Florida, Orange County, Califor-
nia, Maricopa County, Arizona, and my
own Fairfax County, Virginia, back in the
early 2000s, growth has been substantial
As of early February, there are 595
recording junisdictions in 36 states that
are equipped to handle at least one form
of eRecording
How many forms are there? Just as the
MISMO® SMART Doc® specification has
five categories, the Property Records
Industry Association (PRIA) has defined
three models of eRecording Unlike the
SMART Doc, though, Model 1 1s the sim-
plest, not the most complex
In July 2009, PRIA published The Mod-
els of eRecording A Continuum of Elec-
tronic Recording Updated to help clanfy
not only the three basic models of eRe-
cording, but also the fact that over the
prior nine years, some additional models
had evolved that were essentially “shades
of gray” among the three defined models
To paraphrase the PRIA document
Model 1 consists of scanned images of
paper documents, scanned by a submit-
ter and electronically sent to the
recorder without any electronic data

points Model 2 can be either paper or
electronic original documents, scanned
into a flat image file {typically tagged
image file format [TIFF]), with extensible
markup language (XML) recording
data—but those data are provided sep-
arately from the image file, not embed-
ded into it Model 3 involves submitting
an intelligent eDocument that has both
a View and a Data section This would

typically mean a Category 1 SMART®
Document, but could also refer to a
portable document format (PDF) with
embedded XML data

(Note The MISMO eMortgage Work-
group 1s actively developing the SMART
Doc Version 3 framework, which provides
for both XML data and any number of
view types, such as PDF, TIFF and even a
Microsoft® Word® document. One major
design goal for SMART Doc Version 31s to
provide easier, more flexible support for
all types of eRecording)

Of the 595 eRecording-enabled juris-
dictions in the United States, 51 support
Model 1, 584 support Model 2 and 122
support Model 3 eRecording (some juris-
dictions support multiple models, of
course)

While 595 may sound like a relatively

MORTGAGE BANKING | MARCH 201

small number, that's only about one-
sixth of the total 3,596 recording juris-
dictions in the country But it's impor-
tant to consider the population sizes of
these jurisdictions, and correspondingly,
the quantity of mortgages being
recorded there

Many of the 595 are large population
centers that account for a substantial
percentage of the loan recording volumes

in the United States In fact, PRIA reports
that as of January 2011, more than 43 per-
cent of the U S. population lives in an
eRecording-enabled jurisdiction (Inter-
estingly, Hawai 1s the only state with 100
percent eRecording coverage to date But
as PRIA Technology Coordinator Mark
Ladd says, “That's because they have
exactly one recording office for the state,
and they went ‘'e'!")

Using Santa Ana, California-based
CorelLogic’s loan closing and refi data for
all U.S counties for July, August and
September 2010, | was able to determine
that 47 percent of all closings occurred
In counties that were eRecording-
enabled This maps well with PRIA’s
stated population coverage of 43 per-
cent, if you assume there’s a generally

linear relationship between population
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density and number of loan closings
over the entire United States

The notary dilemma

One reason that Model 2 eRecording 1s
the preferred model in today’s market 1s
the requirement that recordable docu-
ments be notarized This is a statutory
requirement in every state

There are still conflicting opinions as to
whether the Electronic Signatures In
Global and National Commerce Act
(ESIGN), Uniform Electronic Transactions
Act (UETA) and Uniform Real Property
Electronic Recording Act {URPERA) provide
sufficient basis for electronic notarization
by themselves or If specific rules govern-
ing eNotary need to be promulgated by
secretaries of state The importance of
clarity on this 1ssue has been underscored
recently in the “robo-signing” controversy
Some courts seem to be willing to set
aside mortgage obligations based on tech-
nical deficiencies in the notanial act.

The National Conference of Commis-
sioners on Uniform State Laws
(NCCUSL—the authors of UETA and
URPERA} has endeavored to address the
outstanding concerns regarding notariza-
tion of electronic documents in Section
19 of the Revised Uniform Law on Notar-
1al Acts (RULONA) Section 19 of RULONA
simply requires a notary to utilize a
tamper-evident signature technology and
to inform the commussioning office in the
notary's state regarding what technology
has been chosen !f a state has adopted
specific rules regarding technology stan-
dards for electronic notanial signatures,
notaries must select a technology that
conforms to those rules

As states adopt this revised act, 1t

should alleviate concerns regarding nota-
nzation of fully electronic documents and
allow submutters and recorders to make the
transition to Model 3 electronic recording
with the confidence that such systems can
meet necessary legal standards

The eRecording paradox
In the eMortgage world, we have tried to
solve what we call the “paper gap"—the
loan origination process 1s largely done
electronically these days, with the loan
origination system (LOS) managing the
central data and often even the bor-
rower's paper documentation being
scanned and managed as images. Then, at
the moment of closing, all those data are
printed onto paper closing documents
and signed with ink

After closing, that stack of paper doc-
uments 1s scanned into the imaging sys-
tem, data are reconciled from pre-closing
(“stare and compare”), and the loan 1s
again managed electronically, for the
most part The “true” eMortgage process
eliminates that drop-out to paper at the
point of closing by keeping the docu-
ments electronic from start to finish

There's a similar paradox in the eRe-
cording world today, with regard to
eMortgages Most lenders that are doing
any type of eMortgage process at all are
saying they print the recordable docu-
ments to paper in order to prevent any
Issues with recordation We need to
move toward a more seamless solution,
where eClosing and eRecording solution
providers bridge that gap by integrating
their systems to maintain all documents
in electronic format

This includes the development of record-

able documents in intelligent electronic
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form Remember, in many cases there are
reps and warrants between the document
provider and the document user Forms
providers need to create libraries of legally
effective documents based on MISMO and
PRIA standards Version 3 of the MISMO
data model and SMART Doc standard will
help facilitate thus.

While MISMO and PRIA have worked
diligently in the past to coordinate
their data standards to the best degree
possible, Version 3 fully incorporates
the two standards into a single refer-
ence model This should reduce the trans-
action friction at the time of eRecording
implementation

An important step in closing the paper
gap 1s clarity regarding electronic nota-
rizations Supporting a revised notarial
act may seem tnvial at first glance, but 1t
1s a critical cog 1n the eMortgage-eRe-
cording cycle

When we have finally reached a point
where an eClosing can take place with a
complete set of electronic closing docu-
ments, with intelligent XML data con-
tained within them and with eDocuments
that are eNotarized and then eRecorded
using Model 3, we'll be much closer to
the “holy grail” that eMortgages are capa-
ble of providing—data transparency and
consistency, process efficiency and cost
savings throughout the loan process

For more information about MISMO
and PRIA, please visit www mismo org
and www pna us

Harry Gardner s chief strategy officer for
SigniaDocs, a Dallas-based eMortgage and docu-
ment solutions provider, and 1s chair of the
MISMO Residential Governance Committee He

can be reached at hgardner@signiadocs com
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June 13, 2011

Patricia Brumfield Fry Pro :é:k-‘ - duf A bciation
Chair, RULONA Drafting Committee perty S\D
Uniform Law Commission PARTNERSHIP « KNOWLEDGE - RESULTS

111 N. Wabash Ave., Suite 1010
Chicago, lllinois 60602

Dear Commissioner Fry:

I am delighted to inform you that the Property Records Industry Association (PRIA) Board of Directors voted
unanimously at the Board’s April 27, 2011, meeting to endorse the Revised Uniform Law on Notarial Acts
{RULONA).

The property records industry is one of the largest areas in which notarial services are performed. Across the
country, virtually every document affecting an interest in real property is acknowledged before a notarial
officer before it is eligible to be recorded in the land records. As you know, PRIA was actively engaged in the
RULONA drafting process, sending representatives to the meetings and providing comments on the drafts.

PRIA strongly supports the RULONA because the revised act is designed to help solve the actual or perceived
problems of notarial acts performed by notarial officers in multiple jurisdictions and across state lines. The
RULONA also sets a level standard for out-of-state recognition issues that, in the past, may have negatively
impacted the land records system.

Like the Uniform Law Commission (ULC), PRIA develops best practices and standards for the industry through
roundtable discussions where participants come together as equals to openly discuss issues relevant to the
industry. PRIA provides a forum for the identification, research, discussion, development, drafting and
implementation of national standards, best practices and new technology solutions to promote the integrity
of the public records system, the efficiency of industry operations and the effectiveness of interfaces between
the two.

PRIA commends the ULC on its well-balanced and thoughtful approach to the myriad of existing laws and legal :
principles. The final RULONA provides much needed clarification and modernization in the very important
area of notarial acts.

Very truly yours,

Q«/\A«mL @ﬂmﬂmﬂ "
Richard Bramhall

President

2501 Aerial Center Parkway, Suite 103
Morrisville, NC 27560
919.459.2081 i
WWw.pria.us
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NATIONAL NOTARY ASSOCIATION

March 10, 2011

Mr. Robert A. Stein

President, National Conference of Commissioners
on Uniform State Laws

111 N. Wabash Ave., Suite 1010

Chicago, IL 60602

RE: NNA'’s Support of Revised Uniform Law on Notarial Acts
Dear Mr. Stein:

On behalf of the National Notary Association (NNA)—the leader in best practices, training, and
advocacy for the nation’s 4.8 million Notaries Public—I would like to commend the Uniform
Law Commission for its Revised Uniform Law on Notarial Acts (RULONA).

The RULONA, with its Prefatory Note and Comments, will be helpful to state lawmakers as they
work to modernize and strengthen their respective statutory Notary codes. The new Act reflects
the societal, technological, marketplace and economic changes that have impacted Notaries and
notarization since the Uniform Law on Notarial Acts was first promulgated in 1982. In
particular, RULONA addresses electronic notarization and it mandates that any signer must
appear in the physical presence of the Notary, whether the notarized document 1s paper or
electronic. ”

The RULONA subscribes to the same basic philosophy, principles and practices of notarization
that have been the foundation of the NNA’s Model Notary Acts of 1984, 2002 and 2010.

For example, RULONA'’s unification of the rules for paper-based and electronic notarization is
congruent with similar rules set forth in the most recent Model Notary Act, which was
contributed to the public domain by the NNA for use by state lawmakers on January !, 2010.
Also congruent are the RULONA’s and MNA's requirement of the use of tamper-evident
technologies in the notarization of electronic documents and their permission for each Notary to
employ more than one tamper-evident technology 1n performing different electronic
notarizations.

9350 DE SOTO AvE e P, O, BOX 2402 « CHATSWORTH, CALIFORNIA B31313-2402
TELEPHONE 1-818-739-4000 eFax 1-818-700-1830 ¢ wwWw NATIONALNOTARY ORG



001541

Mr. Robert A. Stein
March 10, 2011
Page 2

While the Model Notary Act is broader in scope than the RULONA, there are numerous areas of
overlap and congruency, including their respective sections on beneficial interest, satisfactory
evidence of identity, competence of the signer, commission qualifications, examination of
applicants, and prohibited acts.

There is also significant agreement between the RULONA and the MNA on their respective
rules for maintaining a Notary journal—although RULONA as a unifying law acknowledges the
joumnal’s controversiality in some jurisdictions by giving legislators the option of not mandating
a journal, while the MNA as a model law makes the journal a requirement for all Notaries.

The RULONA demonstrates a deep understanding of the issues American Notaries deal with on
a daily basis. Members of the RULONA drafting panel, chaired by Ms. Patricia Brumfield Fry,
are to be congratulated for updating, expanding and strengthening the ULONA of 1982.

It is most gratifying that the two major standards guiding state legislators today in modemizing
and improving Notary statutes across the nation are in step with each other as they prepare and
support Notaries in this ongoing new age of electronic documents and electronic notarization.

Sincerely,
Marc Relsé\
Chief Executive Officer

Cc: John A. Sebert, Executive Director, NCCUSL
Patricia Brumfield Fry, Chair, RULONA Drafting Committee
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NOTARIES

May 27, 2011

Mr. Robert A. Stein

President, National Conference of Commissioners
on Uniform State Laws

111 N. Wabash Ave., Ste. 1010

Chicago, IL 60602

RE: Support of the Revised Uniform Law on Notarial Acts
Dear Mr. Stein,

American Society of Notaries, a professional organization serving our nation’s notarles since 1965,
congratulates the Uniform Law Commission on its excellent and thoughtfully crafted Revised Uniform
Law on Notarial Acts. We convey our sincere praise and support of RULONA, as follows.

RULONA stands alone as an authoritative resource, for states wishing to update their notary laws as
wefl as for anyone seeking insights and guidance in the Revised Uniform Law’s language. The 1982
Uniform Law on Notarial Acts dealt primarily with the content and form of common notarial acts;
RULONA’s scope is significantly broader. RULONA comprehensively addresses such matters as
qualification of applicants, commission term, fundamental requirements of a notarial act including
detailed guidance on satisfactorily identifying signers, proper evidencing of a notarial act, use of an
official stamp, prohibited acts, electronic notarization and more. As such, adoption of RULONA would
be especially beneficial in states whose statutes are vague or in need of modernization.

On all the aforementioned subjects, even those conveyed as optional but not required (bracketed
language), RULONA serves as an excellent reference document. The fact that this Uniform Law's
language was thoroughly vetted by the Uniform Law Commussion’s esteemed Drafting Committee, aided
by advisors and observers (including notary organizations such as ours), means the final product truly
reflects the most desirable provisions of notarial law and best practices. | regularly consult RULONA for
insights—for example, to determine a recommended period that notaries should retain journal records
when state law is silent.

RULONA upholds the centuries-old fundamentals of sound notarial practice, but is equally responsive
to the technological, market and societal changes that drive the evolution toward paperless
transactions. The Uniform Law accomplishes this by unifying the requirements for paper-based and
electronic notarial acts (ensuring that traditional fundamentals such as physical presence of the signer
before the notary apply in both mediums), as well as addressing the unique demands of paperless
transactions so that guidance in every area related to electronic notarization is provided.

AMERICAN SOCIETY OF NOTARIES | P. 0. Box 5707, TALLAHASSEE, FL 32314 | www.ASNNOTARY.ORG
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Letter to Mr. Robert A. Stein, May 27, 2011 | Page Two

RULONA’s provisions help enhance the integrity of notarial acts. Without a doubt, RULONA’s
requirements such as physical presence of the signer before the notary, detailed positive signer
identification procedures, use of an offictal seal on all notarial acts, and related measures promote the
integrity of notarial acts. To this end, RULONA goes a valuable step further by providing the notary with
explicit authority to refuse a notarial act when he/she has doubts about the signer’s competence,
camprehension or free will. Notaries commonly encounter such doubts, but the ability to decline/refuse
performance of the notanal act is not addressed in all states’ laws. We feel that knowing when to refuse
a notarial act, and being allowed to do so, is as important to transactional integrity as knowing how to
properly proceed. American Society of Notaries applauds RULONA’s Inclusion of this “safe harbors”
provision.

While we wish that RULONA’s language regarding the notary bond, journal and mandatory notary
education were fully included (not bracketed) in the “black letter” of the final Act, we are very pleased
that these important provisions appear. Each of these items lends significant value to the notarial act.
The bond provides a means of compensation for loss due to a notary’s misconduct or error; it also
reinforces the obligation of professional and mindful conduct by the notary. The journal Is frankly the
most valuable tool a notary can use—it helps establish that the notary followed proper procedure, it
provides a lasting transactional record that is maintained separately and securely from related
documents, and it has significant evidentiary value in legal proceedings. Proper training of notaries, at
least at the beginning of their commission terms but ideally upon renewal as well, would prevent many
errors and omissions due to ignorance or misinterpretation of statute, American Society of Notaries
wouid urge inclusion of these three provisions wherever RULONA may be enacted.

We congratulate the Uniform Law Commission, the RULONA Drafting Committee and its Chairperson,
Patricia Brumfield Fry, for creation of a comprehensive and thoughtful Revised Uniform Law on Notarial
Acts. The Board of Directors of American Society of Notaries and | sincerely thank everyone involved for
this excellent Revised Uniform Law.

Sincerely,

Kathleen Butler
Executive Director
American Society of Notaries

cc: John A, Sebert, NCCUSL Executive Director
Patricia Brumfield Fry, Chairperson, RULONA Drafting Committee
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263 March 12, 2012
pat/gbr JUDICIARY COMMITTEE 11:00 A.M.

I know you’'re going to pass on it, okay? Thank
you for listening.

I hope you guys do the right thing. Thank you
very much. Any questions? No? No questions,

right. Thank you. God bless you, sir, and
thank you for the opportunity to speak. Thank
you.

SENATOR COLEMAN: That’s the last person on the
signup sheet.

UNIDENTIFIED SPEAKER: (Inaudible) .
SENATOR COLEMAN: Oh. Come forward. Maria Foden.

MARIA FODEN: Mary Foden is here as well. Well
thank you. This is the fastest access to a
Committee that I have ever seen. I was here
last Thursday night on Bill 5364 and I'm here
again to ensure that this Committee will
consider really limiting severely what notary
publics can do.

I am in a profession that very few people are,
which is immigration law and that we see this
firsthand. This area of the law has been so
greatly overlooked that it has allowed for
incredibly permissive activities to be done and
even advertised by notary public in the state
without any policing and without any control.

Bill 5364 proposes to limit or to specify what
the notary publics can do. Now, I think
American people don’t realize, but in all of
the countries that are ruled by the Roman Code
such as Latin America and Europe, a notary is a
very highly regarded, highly educated person,
and that assists in almost everything you could
imagine.
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You go to the office of a notary public because
it’s an elected official highly prepared, and
it’s actually a position that you win by
opposition. You have to run for election to
have a notary office is a highly profitable
office.

Well here it’s confused and people continue to
go to the notary public to try to obtain the
same services that they obtain in Latin America
or in Europe but this is a whole different
story here.

Notary publics here need nothing but to go to
the town hall and pay a small fee to obtain a
seal and a cardboard that says they are a
notary public. They have no college education,
no preparation of any kind.

These people are advertising, and I remember
hearing Phil Bernes last week and I probably
think you heard him this morning say what
notary publics do here. They, without
preparation, they advertise that they do this,
that they do immigration forms, that they do
tax forms, that they do translations, that they
do tax preparation. You name it, they do it.
They’'re jack of all trades.

And in my experience, I see, I would say
probably one-third of my immigration practice
involved the deceit, the theft of services and
misappropriation of funds that it wvaries. It
could be from $50 to $30,000. That’s the
highest 1I've seen for paperwork that cannot e
done.

Of course they will say that they can do
something for a fee. Everybody wants a fee so
that they will charge and they will say yes to
something that a lawyer says I can’t do for you
and of course the lawyer doesn’t know anything
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because they know better. They have so much
education.

It is important that the system take care of
not granting unlimited powers to these people,
and it is important that a notary seal, it’s
just for what it’s supposed to be, to take an
acknowledgment or to take an acknowledgment or
to seal something or to be a witness to.

But it is important to include in the law that
a notario may not assist in the filling out of
documents, may not give legal advice, which is
exactly what'’s happening today and may not make
recommendations on a course of action to be
taken in a particular case specifically
relating to immigration documentation and
specifically it should state that a notary may
not assist in filling out immigration forms on
behalf of a particular client.

I have here a number of grievances that I have
sent to the Grievance Committee in order to
take action against notarios. There is no
legal way to stop a notario today because
there’s no place where you can go and file a
complaint.

This is not like a lawyer. Lawyers, if we do a
disservice to somebody we are grieved, we're
sued for malpractice, we have a body of law to
answer to. The notarios have nobody to answer.
Just to his pocket and that’s what’s happening
today. They are being given a license to steal
if they are good talkers and they have enough
ability so to speak and they find a way to do
this.

Some of them even have, I have included for the
Committee, I did not make extra copies, but I
have a number of cases where I have sent
complaints to the State Grievance Committee.
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Some of them have resulted in a criminal
activity for practicing law without a license
on several people.

Some of them have been arrested because of the
grievances that I have filed. However, I can’t
take the whole job on myself on a few members
of the bar that practice immigration can’t do
it ourselves alone. 1It'’s extremely difficult
without having a law that backs us up.

I'm going to give you some of (inaudible).

Some of them have the nerve to advertise in the
newspaper, the Hispanic newspapers that they do
immigration, taxes, translations, this and
that.

I would ask you to please, to really look at
this. This is a case that perpetuates itself
year after year. A notario gets his license
renewed every five years or so and without
having a committee that reviews if there have
been any complaints, if there have been any
wrongful doings, and there should be, the law
should have some teeth.

It should be a felony to do the work of a
lawyer without having the proper license and
basically it’s an unpoliced profession today.
It’s become a profession, a very profitable
profession, may I say.

SENATOR COLEMAN: Are there questions? Thank you

for returning.

MARIA FODEN: You're welcome. I just hope you don’t

take it lightly.

SENATOR COLEMAN: No. We’ve heard similar concern

expressed by Mr. Bernes, so it’s not going to
be taken lightly.
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MARIA FODEN: Thank you.

SENATOR COLEMAN: As far as I’'m aware there’s no

MARY

other persons signed up. Oh, Mary. Okay.
Would you like to speak to us?

FODEN: Actually, if I could just very quickly.
I know you want to go home. Thank you, Mr.
Chairman and members of the Committee. I think
I would just like to give a story to illustrate
the ramifications of notary fraud.

I began practicing. I went to UConn law here
and then I began practicing about 2005. One of
the first cases that I had, I took a client to
immigration and he was going through the normal
routine practice of adjusting status and we
were adjusting him from an undocumented worker
to somebody with legal permanent residency
here, so it was a big, important meeting. The
entire family was there, to adjuster status.

And the field officer said, sir, I have here
documented that you were married before. Have
you ever been married before? And he said no,
I’'ve never been married. And he said, well,
there’s an application here for a work
authorization and it showed that he was getting
that work authorization through marriage.

Come to find out that when he first came to the
United States he filed for work authorization
and he obtained a notary who said, I can get
you work authorization in three months. No
problem. You can work in this country. 1’1l
just file the documents.

And what the notary did was, they created a
fraudulent marriage certificate which is
forever in that person’s file. And because of
that fraud, it’s not just about stealing money
from an immigrant, it’s about stealing their
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whole future, because that person, that client,
here we are in 2012. I am scheduled to do a
final trial this summer for that case. I has
been six years, you know, almost seven years
now and the entire family have not been able to
adjust.

It’s questionable whether he will ever be able
to adjust because that action of submitting a
marriage certificate, filing for the work
permit on that basis, taints his case for the
rest of his life, and I can guarantee you he
did not know the ramifications.

And you know, those are the things that we see
every single week, you know, and there is
really, it’s just an unfettered, unlicensed
practice of law and there is no one to complain
to. These are the most vulnerable, vulnerable
people in our state and I think that if there’s
anything that can be done in the future to curb
this behavior to make it possible for people to
complain to the police, I think that would be
very positive.

But at least this bill proposes some language
that narrows what a notary is here to do and
hopefully we can grow from there.

I have the privilege of serving in the U.S.
Senate Judiciary Committee for a while and
maintain my relationship there and I have urged
them to put some teeth in the notary provision
so that if there is a comprehensive immigration
reform law that passes we should clarify that
if you are taking remuneration for filling out
these forms you need to have some kind of
experience with which to say yes, you can
adjust. No you can adjust. These are the
ramifications of filing under these provisions.
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So I thank you very much for your time and if
you have any questions, I'd be honored.

SENATOR COLEMAN: Are there questions?
Representative Holder-Winfield.

REP. HOLDER-WINFIELD: Just, I didn’t hear. What
was your full name?

MARY FODEN: Mary Foden.

REP. HOLDER-WINFIELD: Okay, thank you.

MARY FODEN: Thank you.

SENATOR COLEMAN: Anything else? Okay, now I think
that Mary Foden was the last person to address
the Committee for tonight. I don’t see anyone

else in the audience, so the Chair will declare
this public hearing closed.
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Without objection, so ordered.

SENATOR LOONEY:
Yes, thank you, Mr. President.
Mr. President, Calendar Page 15, Calendar 379, House

Bill 5364, move to place this item on the Consent
Calendar.

THE CHAIR:

Is there objection? Seeing none, so ordered.

SENATOR LOONEY:

Okay. Yeah, that's perfect; good. Good. And thank
you, Mr. President.

Mr. President, before calling for a vote on the
Consent Calendar, I believe the Clerk is in possession
of Senate Agenda Number 2.

THE CHAIR:

Mr. Clerk.

THE CLERK:

The Clerk is in possession of Senate Agenda Number 2,
dated May 1, 2012. It has been distributed and should
be on Senators' desks.

THE CHAIR:

Senator Looney.

SENATOR LOONEY:

Thank you, Mr. President. .

Mr. President, I move all items on Senate Agenda
Number 2, dated Tuesday, May 1, 2012, to be acted upon
as indicated and that the agenda be incorporated by

reference into the Senate journal and the Senate
transcript.

132
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THE CHAIR:

Without objection, so ordered.
SENATOR LOONEY:
Thank you, Mr. President.

Mr. President, would now ask the Clerk to read the
items on the Consent Calendar and then if we might
move to an immediate vote on that Consent Calendar.

THE CHAIR:

Would the Clerk please identify those items placed on
our Consent Calendar?

THE CLERK:

On page 6, Calendar 241, House Bill 5315; page 12,
Calendar 366, House Bill Number 5124; page 13,
Calendar 367, House Bill Number 5150. Also on

page 13, Calendar 368, House Bill Number 5182; on

page 13, Calendar 371, House Bill Number 5314; on

page 14, Calendar 372, House Bill Number 5329; and, on
page 15, Calendar 379, House Bill Number 5364.

THE CHAIR:

Those items, having been identified as our Consent
Calendar, the machine will be open, and Senator --
Senators may cast their vote.

Clerk, please make the announcement.

THE CLERK:

Immediate roll call has been ordered in the Senate.

Senators please return to the Chamber. Immediate roll
call has been ordered in the Senate.

THE CHAIR:

.Have all Senators voted? Have all Senators voted?

Please check the board to make certain that your vote
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1s properly recorded. If all Senators have voted, the
machine will be locked.

Mr. Clerk, please take a tally.
THE CLERK:

On today's Consent Calendar.

Total number Voting 34
Necessary for Passage 18
Those voting Yea 34
Those voting Nay 0
Absent, not voting 2
THE CHAIR:

Consent Calendar is passed.

Are there any announcements or points of personal
privilege? Are there any annocuncements or points of
personal privilege?

Senator Gerratana.

SENATOR GERRATANA:

Thank you, Mr. President.

Mr. President, tomorrow there will be a Public Health
Committee meeting outside the hall of the House at
10:30 a.m.; that's tomorrow, Wednesday, May 2nd.
Thank you, Mr. President.

THE CHAIR:

Thank you, madam.

Are there further announcements or points of personal

privilege? Are there further announcements or points
of personal privilege?



	2012 Cards
	2012HOUSEBINGING&FICHEBOOK
	2012_HOUSE PROCEEDINGS, VOL. 55 PT. 5, P. 1395-1692
	2012COMMBINDINGFICHE
	2012, JOINT COMMITTEE ON JUDICIARY, P. 951-1236
	2012COMMBINDINGFICHE
	2012, JOINT COMMITTEE ON JUDICIARY, P. 1301-1586
	2012COMMBINDINGFICHE
	2012, JOINT COMMITTEE ON JUDICIARY, P. 2004-2289
	2012SENATEBINDING&FICHEBOOK
	CONNECTICUT

	2012_SENATE PROCEEDINGS, VOL. 55 PT. 7, P. 1961-2245

