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DEPUTY SPEAKER GODFREY: 

1.38 
May 1, 2010 

Bill £s passed in concurrence with the Senate. 

·Woula the Clerk please call Calendar 75. 

THE CLERK: 

· On page 4., Cal·endar 7.5, House Bill Number ~241, 

AN ACT CONCERNING CANDLEWOOD LAKE, favorable report 

by the Committee on the Environment. 

DEPUTY SPEAKER GODFREY: 

Representative Olson. 

REP. OLSON · (46th): 

Thank you, Mr. Speaker. 

Mr. Speaker_ I rise to.pass pass this item 

very temporarily. Thank you, Mr. Speaker. 

DEPUTY SPEAKER GODFREY: 

Question is to pa$S it very temporarily. Is 

there objection? Hearing none, the item is passed 

temporarily, very temporarily. 

The Clerk will call Calendar 366, please. 

THE CLERK: .; 

On page 15, ·Calendar 366, Substitute for House 

Bill Number 5494, AN ACT CONCERNING VARIOUS CHANGES 

TO TITLE 12, favorable report of the Committee on 

Finance Revenue. and Bonding. 

DEPUTY SPEAKER GODFREY: 

003104 
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The sartorially resplendent, Cam Staples. 

REP. $TAPLES (96th): 

Thank you~ Mr. Speaker. 

Mr. Speaker, I move acceptance passage of the 

bill. 

· DEPUTY SPEAKER GOD.FREY: 

Question's on passage. Will you remark, sir? 

REP. STAPLES (96th): 

Yes·, _thank you, 

Mr. Speaker, the bill befo:r;-e us has a number of 

provisions, some of which are technical in nature 

and a ... :few 'which are substantive. What I I d like t.o 

do is ·at this time I'd·like to call an amendment, 

summari'ze that amendment and t"hen get to the 

su~stantive portions of the b£11 after we consider 

the amendment. The amendment, Mr. Speaker, is LCO 

Number 4899, and I would ask the Cler:k~ ple.ase to 

call and tha.t 'I'd be permitted to sqmmari.ze. 

DEPUTY SPEAKER GODFREY: 

Cler·k is in posses·sion O'f LCO Number 4899, 

·which will be designated House Am·endment Schedule 

".A. " 

Will the Cierk please call the amendment. 

THE CHAIR: 

~ . 
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LCO Number 4899, House "A," offered by 

Representatives Staples and Senator Daily. 

DEPUTY SPEAKER GODFREY: 

Gen"tleman's asked leave of the chamber to 

summarize. Is there objection? Hearing none, 

Representative Staples. 

REP~ STAPLES (96th): 

Thank you, Mr. Speaker. 

The amendment .before us ma.kes two substantive 

changes to our statutes. One is a change to 

language in the underlying bill that will limit the 

use of real estate investment trusts that ar.e sham 

transa-ctions to avoid tax pot -- paying taxes. This 

amendment i.s a technical amendment to ensure t"hat we 

a-re not trampling ·the rights of· legitimate real 

estate investment trusts, which both the underlying 

bill does and this clarifies to ensure that we're 

not doing that. 

The second portion of the amendment, Mr. 

Speaker, expands the capacity of projects that would 

take· advantage of an historic t·a}( credit prog'ram to 

allow for the ordering of commercia.! prior to 

residential construction in a mixed-used 

development, which i.s present.ly permitted, Mr. 
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Speaker, but. 'this would permit the developer· to 

obtain the tax credits f0r the comme.rcial portion 

prior to beginni'ng and commenc -- or committin.g and 

completing the residential portion. And we think 

that makes sense in order to allow £or a mixe~-Qsed 

development of ·th~ type that· is anticipated under 

the pro -- under the bill. So, Mr .. Sp~aker, with 

that I would urge adoption of House Amendment. "A.·" 

DEPUTY SPEAKER GODFREY~ 

Question's on the .adoption of Holi.~·e Amendment 

Sc.hedule "A.·'' Will you remark further on Hou.se 

Amendment Schedule "A"? 

Tf not, let me try your minds. All those in 

favor signify by sayi~g aye. 
•. 

REPRESENTATIVES: 

Aye. 

DEPUTY SE>EAKER GODFREY: 

Opposed, nay. The ayes have it. ~The amendment 

is adopted. 

Remark further on the bill as amended, 

Representative Staples? 

REP. STAPLES (96th)~ 

Thank you, Mr. Speaker. Just briefly about the 

bill. As I mentioned with House "A," there is a 
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provision in the underlying bill which limits the 

use of real estate investment trusts as a tax 

avoidance Vehicle~ There are specific conditions 

where that occurs where a corporation might use a 

wholly-owned sub.s.idiary just as an opportunity to 

out -- to relocat-e asset·s out of state and then use 

that relocation a~ a -- as a mechanism for leasing 

·back those assets creat.ing a dedu:ctiori and writing 

that off. And I think there's fairly uniform 

agreement that that type of sham transaction should 

be explicitly prohibited. 

The bill is car·efully .crafted to ensure that 

legitimate real estate investment tr~sts are not 

impacted, and ;r: think it does so effectively·. 

Additional provisions of the bill are 

relatively tec~nical in nature~ There is one 

relating to amending tax returns which-has to do 

with triggering the arne -- the requirement to amend 

a st.ate tax return within a· certain time period 

following amendment of a federal tax return .. 

There's a section that speeds up the remit of.a 

sales. tax .permit that has been held by an .i,nactive 

sellers, a. current requirement but it also puts a 

little more teeth inbo that. And a few 6ther 
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technical changes, Mr. Speaker, relating to th~ --

some tax reports, Neighborhood Assistance Acts Tax 

Credits, taki.ng away a r:edundant -reporting 

.requirement, permitting a little expansion of 

electronic funds transfer .requirements, Mr. Speaker, 

:~nd l. think altoge -- together the bill makes a lot 

of· sense, and I h~pe· that my colleagues will suppo·rt 

'i.t . T.han k you . 

DEPUTY SPEAKER GODFREY• 

Tb.ank, yo:u, sir. 

Representative Candel.ora. 

REP. CANDELORA (86th}: 

·Thank you, Mr. Spea·ker. 

I rise in support of this bill, but I did have 

just a couple questions 

·DEPUTY SPEAKER GODFREY·: 

Please proceed, sir. 

REP. CANDELORA (86th} : 

--·to the Chairman of the· Finance Com.m:ittee. 

Thank you~ Mr. Speaker. 

In the first section discussing the captive 

REITs def:i:ni tion that. we've created, you spoke a 

lit;·.tl.e. to ·what loophole· we are closing, and I just· 

~anted to get.clarification. Wh~re these are 
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sityations that these REITs are created specifically 

in the instance of, say, Walmart that creates a 

REIT, pays rent to that REIT, dividends are paid out 

and their able to basically avoid having to pay 

income tax because they're funneling this money 

through the REIT, am I correct, through you, Mr. 

Speaker. 

DEPUTY SPEAKER ·GODFREY: 

Representative Staples, do you care to respond? 

REP. STAPLES (96th): 

'l'hrough you, Mr. Speaker, yes, that's correct. 

DEPUTY SPEAKER GODFREY: 

RepresentJati ve _Candelora . 

. REP. CANDELORA (86th) : 

Thank you, Mr. Speaker, I appreciate the 

answer. ,.. 

I think it's important for us to reco·gnize 

this. We've heard a lot of discussion in th~ 

Finance Committee about the various .loopholes. One 

·of the proposals we did see was a unitary tax 

proposal to try to close those loopholes. And what. 

we're doing here today is actuaily specifically 

addressing a particular issue in Connecticut, which 

I think is significant and has good publici policy. 
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And so I do support that provision. And, again, I 

agree with -- with the Chairman of the Finance 

Committee, many of this stuff is technical and 

and I do support the underlying bill. 

Thank you, Mr. ~peaker. 

DEPUTY SPEAKER GODFREY; 

Thank. you, sir. 

Will you remark further on the b;i.ll as amend.ed? 

Will you remark further· on the bill as amended? If 

ngt1 staff and guests please come·to the well of the 

House. Members take your seats.. The machine will 

be opened . 

THE--CLERK: 

The House of Representatives is voting by roll 

call. Members to the chamber. The House is voting 

by roll cal!. Members to the chamber, please. 

DEPUTY SP.EAKER GODFR.EY: 

Have all the members voted? If so the machine 

will be locked. 

The Cletk will take a tally, and the Clerk will 

announce the tally? 

THE CLERK:: 

House Bill 5494 ~s amended by House "A .. , 

Total Number Vo'ting 146 
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Necessary for Passage 

Those voting_ Yea 

Those votin9 Nay· 

Those absent and not voting 

DEPUTY SPEAKER·GODFREY: 

Bill, as amended, is passed. 

DEPUTY SPEAKER ALTOBELLO': 

74 

146 

0 

0 

i46 
May 1, 2010 

Will the Clerk please call Calendar 75. 

THE CLERK: 

On· page 4, Calendar 75, House Bill N'umber 5241, 

. AN ACT CONCERNING CANDLEWOOD LAKE, fav9rable report 

of Committee on Envi·ronment . 

DEPUTY SPEAKER ALTOBELLO: 

Representative Roy~ 

REP. ROY (119th) : 

Thank you, Mr. Speaker. 

I move acceptance of the joint committ·ee' s 

favor~ble repoit and passage of the bill. 

DEPUTY SPEAKER ALTOBELLO: 

Question for 'the chamber is acceptance of the 

joint committee's favorable report and passage of 

the bill.. 

Please proceed, sir . 

REP. ROY (119th): 
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THE CHAIR·: 

Without objection, so ordexed. 

SENATOR LOONEY: 

Thank you, Mr. Presiden-t. 

561 
May 5, 2010 

Calendar page 17, Calendar 54 0, Hotis.e ·.Bill 54 94, 

move to place on the consent calendar. 

THE CHAIR: 

Without objectiqn, so ordered . 

. SENATO~ LOONEY.: 

Thank you, Mr. President. 

Calendar page 18, Ca1endar 543, House Bill 5399, 

move tQ place on t.he consent calendar . 

THE CHAIR: 

Without obje~tion, so ordered. 

SENATOR. LOONEY: 

Thank you, .~r. Pres.ident. 

Calendar pag_e 1.8, Calendar 544, House Bill 5434, 

"' mo.ve t.o place on the consent calendar. 

THE CHAIR: 

Without objection, so ~rdered. ~ 

SENATOR LOONEY: 

. \ Thank you, Mr. President. 

Calendar page 18, Calendar 547, House Bill 5196, 

~move to place on the consent calenda~. 
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Calendar page 10, Galend.ar 461, House Bill 5207; 

Calepdar 483, ·House Bill 5244. 

Calendar 484, on page 11, House Bill 5383; Calendar 

487, House Bill 5220; Calendar 488, House Bill 5297·; 

Calendar 490,· 5425 ·-- House; Calendar 496, House Bill 

5497; Calendar ~09, House Bill 5126. 

Calendar page 14, Calendar 511, House Bill 5527; 

·Calendar 514, House Bill 5426; Calendar 516; House Bi-ll 

5393. 

Calendar page 15, Calendar 520, House Bill 5336; 

Calendar 521; ~duse Bill 5424; Calendar 523, House Bill 

5223; Calendar 525, House Bill 5255 . 

Calendar page 16, Calendar 531, House Bill 5004. 

Calendar page 17, Calendar 533, House Bill 5436; 

C~lendar 540, HoUse eill 5494; Calendar 543, House Bill 

5399. 

Calendar page 18, Calendar 544, House Bill 5434; 

Cal~rtdar 547~ House Bill 5196; Calendar 548, House Bill 

5533; C~lendar 549, House Bill 5387; Calenda~ 550, House 

Bill 5471; Calendar 551, House Bill 5413; Calenda~ 552, 

House B'ill 5163; Calenda·r 553·, House Bill 5159. 

Calendar page 19, Calendar 554, House Bill 5164 . 
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Calendar page 20, Calendar 556,_House Bill 5498; 

004126. 

Galendar 557, _Hous_e Bill 5270; _559, House Bill 5407; 56'2, 

House Bill 5253; and Hbus~ Bill ~- Calendar 5~3, House 

Bill 5~40; Calendar 567; House Bill 5371; and Calendar 

573, I-Jouse Bill 5'371. 

Mr. President, I believe that _compl_etes the items 

THE CHAIR: 

Mr:. Clerk, could you please give me on Calendar 567, 

do you have 5516, sir? 

THE CLERK: 

What -- what calendar? 

THE CHAIR: 

567 on page 22. 

THE CLERK: 

It's 5516. 

THE CHAIR: 

Yes, sir. Okay. 

Ma.chine ' s open. 

THE CLERK: 

An immediate roll call vote hC!,s been ordered in the 

Senate on the· consent calendar. Will all Senat_ors please 

return to the_ chamber. Immediate roll_call has been ordered iii the Senate on the 

.~ilsent calendar. Will all Senators please return to the chamber, 
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THE CHAIR: 

573 
May 5, 2010 

Have all Senators vo.ted? Please check your. 

vote. The machine will be locked. ~he Clerk 

will call the tally. 

THE CLERK: 

Motj,.on .:l.s on adopt·ion of Consent 

Calendar Number 2. 

Total number voting 35 

Neces·sary f·or Adopt.ion 18 

Those. voting "Yea 35 

Those voti,ng Nay· 0 

Those absent and not voting 1 

THE CHAIR: 

Conse.nt Calendar Number 2 passes. 

Senator. Looney. 

SENATOR LOONEY.: 

Y~s,·Mr. ·pr~sident. 

M~. President -- Mr. Pr~sident, before 

moving to adjourn, I would like to. ensure the 

entire chamber will wish Laura Stefan, S~nator 

McDonald'. s aide,. my former intern, a happy 

birthday. 

And wi.t·h that --and w.ith.that, Mr. 

•. Pre.sident, I would move the s·enate stand adjourn 
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Commissioner Nicholson, would you like to come 
forw:ard please? 

Thank you very much for joining us and why 
don't you just ·give your testimony. 

COMMISSIONER-RICHARD NICHOLSON: Thank you, Mr. 
Chairman. Good morning, Representative Staples 
and- members of the Finance, Revenue and Bonding 
Committee. My name is Richard Nicholson, I am 
cUrrently the Commissioner of Revenue Services. 
And I •.m here this morning· to talk to you ~bout 
the four bills· which have been su,bmitted by the 
Depc;t:t;tment and raised by this committee. 

Good morning, Sel}ator Daily. Raise Bill 445 is 
the first bill I'll talk about. That is a bill 
that will allow us to better collect monies 
owed to the state. And what this bill does is 
provide enabling legislation for us to adopt 
regulat_ions to partner with another stat:e 
agency. to· en.sure tax compliance . 

What we envis·ion as a pilot program· here is 
partnering with an agency that issues licenses 
and require those licensees.who apply for a 
license or a renewal of a license to obtain a 
clearance from Revenue Services before being 
all.owed to· renew or obtain an initial license. 
What we .would do to the prospective· licertsee is 
determine whether they had an unsatisfied tax 
liability or whether they are currently in a 
payment plan. They will not receive that 
li.cense until they pay the liability or make 
a:z::rangements with Revenue Services to satisfy 

_ that liability. 

This initiative is motivated. among ot.her. things 
by licensees who currently use limited · 
liability companies to: avoid paying trust 
taxes, such as sales taxes that they have 
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Another important collection vehicle that the 
Department has is in its ability to collect 
trust taxes. For instance, sales taxes are 
withholding taxes, taxes that are collected 
from the state and are considered held in trust 
for the state. To be able to collect those -­
we have current authority to collect those from 
the person responsible for filing those tax 
returns and paying over the taxes colle.cted in 
case the business entity does not pay those 
taxes over to us. What we've done here with 
this legislation is to clarify and make uniform 
the process for collecting ~rom the responsible 
person. It will provide for a hearing for the 
retailer or employer to contest the liability. 
~hat -would be the first hearing. And if the 
liability still r·emains unsatisfied, after the 
Department is unsuccessful at the first step, 
the responsible person would haye an 
opportunity to challenge whether that person 
met the requirements of being a respon~ible 
person. And it will also allow the responsible 
person to recover from.·the r~taiier or employer 
the taxes that they have to pay the state on 
behalf of that entity. 

Moving on to· Raised Bill 5494, this prov1s1on 
has a couple of noteworthy provisions in there. 
One is a change to address -- I'm sorry, to add 
a provision.addressing the ·tax avoidance 
problem associated with entities c.alled 
"captive REITS. '·' That problem -- and I •ve 
attached it to my testimony -- was highlighted 
in a front page story of the Wall Street · 
Journal of February 5th, 2007. And essentially 
what captive REITS do is that they allow a 
company to pay rent to itself, tak~ a deduction 
for the rental expenses·and receive the rent 
back through a nontaxable-dividend. All of 
that circular flow of ·funds results in a 
significant corporation tax loss for the state 
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of Connecticut. 

Now, we have had discussions with our tax 
ad,visorY group and they have pointed out on 
this proposal -- and they have pointed out to 
us that there a~e exceptions that should be 
included for what a_re c;:alied legit.imate captive 
REI~s that are employed by foreign markets, 
nonprofits ·and pUblicly tradeci REITs. And we 
have_ submitted today substitute language to 
accomplish that and we would hope that the 
committee would act favorably on our sub·stitute 
language so that ultimately we would be · 
reaching what I·'ll call. the bad captive REITs 
and allowing.an exception for good captive 
REITs. 

This bill also provides a revision in the way 
that· we treat amended Connecticu.t returns for 
corporate business tax and pe.rsonal income tax; 
where an amended federal tax return is filed 
for qne of those two 'taxes. Essentially what 
t~is does· -- it changes the due date for filing 
that amended.,return_ from 90 ·days after the 
filing of the federal return to 90 days -­
within 90 days of the final determinat-ion on 
the federal refund. This is a much simpler way 
for all· of us. to proceed. Curre·ntly, very 
often, we have to wait for the final 
determination and.it can be a considerably 
lengthy time_after the original amende~ return 
was filed. 

Senate Bill 430. That is a bill to change the 
·enforcement of cigarette tax statutes in two 

. ·places from a misdeme·anor to· an infraction. 
And this is for someone who fails to renew 

"their cigarette dealer's license, and for 
some·one who sells or possesses for sale ·1es!3 
than .three cartons of unstamped cigarettes~ 
And the reason we're proposing this is because 
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determined by the court? 

REP. STAPLES: Okay. Thank you. Any further 
questions·from members of ·the committee? 
Senator Daily, go ahead. 

11:00 A.M .. 

SE;NATOR DAILY·: Good morning aga:in~ In 445, · wha·t' s 
the definition of reasonabl·e attorneyi s· fees? 

COMMISSIONER RICHARD NICHOLSON: I'm informed that 
that•.s going to be the standard-- -it's going 
to be·-- it's going to be the normal standard 
that would -have to be approved by the ·court, 
like in Connecticut, that awards judgment for 
the state, so it would be, it has to be court 
approved 'attorney IS . feeS. 

SENAT.OR DAILY-: Okay. And other states ·have that 
same process?· 

COMMISSIONER RICHARD NICHOLSON: Many do. 

SENATOR DAILY.: And then in 5494, how do we go about 
determining good and bad REITs .. ? . 

COMMISSIONERRICHARD NICHOLSON: Well, hopefully our 
sup -- hope:e.Qlly our substitute language will 
do that. Because we've carved out what other 
s.tates have carved out from the definition of 
capt·ive REIT and those are the. entities that 
are using -- there's a whole' area of Australian 
REITs that we·heard about, there's nonprofits 
·that use REITs -- and we're not conc~rned about 
nonprofits. pa,ying ta.x obviously. And· the th.ird 
area is publicly tJ::aded REITs. ·So we carved 
those out . And if you fit · into those carve · 
outs, you will ·not be subject to the add back 
of the dividend pay deduction, which really 
changes the dynamics here· for the c-aptive 
REITs . 



• 

• 

• 

000195 
12 
tmj/gbr FI~ANCE, REVENUE AND 

BONDING COMMITTEE 

March 15, 2010 
11:00 A-.M. 

And that Wall Street Journal article will sort 
of outline how this has developed as a tax 
strategy -- I'll call it a tax minimization 
strategy -- that was embraced by some · 
compani~s, large companies. 

SENATOR PAILY: You • r.e right and we • ve been hearing 
about it·for.quite some titne. So it•s good to 
have a way to address it. I think I become 
concerned when almost everything -- when so 
many things that we start out· to do -- cite 
Walmart as the culprit -- I mean there's so 
~any others, . too .. 

COMMISSIONER RICHARD NICHOLSON: I think the Wall 
Street ~ournal article referred to Walmart. 

SENATOR DAILY: Right, right. 

REP. STAPLES: Thank you. Any further questions 
from members of the committee? 

T.hank you very much, Commissioner . 

At this time, we'd like to invite a. panel that 
was invited by ·the Chairs t·o testify today from 
the Connecticut Conference of Municipalities. 
That•s Mayor DeStefano, Mayor Currey, MICHAEL 
Milone and Gian-Carl Casa from CCM. 

We took the step o.f inviting this panel because 
of the·importance of the issues befor~ us. We 
w~nted to make sure we h~ard fiom you in a 
format where we would have an opportunity to 
ask extensive questions if we had them and give 
yqu a chance to give us your sense of these 
bills that are before us. So I want to thank 
you for coming today and happy to have Gian­
Carl or -- however you•ve organized your 
presentation -- have you go ahead . 
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questions of Mr. Phelan? Thank you. 

11:00 A.M. 

TIMOl'HY PHELAN: . ·Man'· that was too easy. Thank you. 

SENATOR DAILY: You •.r.e welcome. Eric George 
foilowed by·Matt Cholewa. 

ERIC GEORGE: Se;nator Da.ily, Representative Staples,_ 
my na~!3 is Eric George and I'll be playing the 
part of Bonnie Stewart for you today, who 
regrets that she can't be here but is under the 
weather. 

I'm here to offer comments-on several of the 
bills before yo\1.. First is Senate Bill 433. and 
we would like to thank the committee for 
ra_ising_ this bill. We strongly support it. It 
would clarify that i~ tax·appeals, the burden 
of proof would be preponderance. of the ev~dence 

· as opposed to -- in one tax case, which imposed 
clear and. convincing as the st~ndard, ~ much 
higher standard, usually reserve~ for specific 
case_s, not in general ·tax appeal cases . So 
this would clarify existing law. And that 
case, j·ust so you know, for the committee·· s 
·edification; is currently being appealed. 
Tha-nk you again for raising that bill. 

Senate Bill 436, we do oppose this. This along 
with Hguse Bil.L5480 deals with regional sales 
ta?C models. and. we do .oppose regional sales tax 
models as they add to the-complexity o~ those 
dealing with tax matters. It adds to the 
number of taxing districts and the overall 
conundrum and complexity of that, so we do 
oppose that. Overall, it just makes i.t more. 
onerous for taxpayers to move on. 

With regard to Senate Bill 444, we have a 
couple of conce.rns. Notably, this deals with 
nonresi_dent contractor bonds. And it ·does 
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impose certain requirements. These bonding 
requ.irements unfairly burd~n the small business 
community ·and. o~e of the major reasons for this 
is that is the part of the business community 
that it is ·the most difficult to get 
notifications as to new laws and changes out 
to. So they may v~ry unwittingly be in 
violation'of the law if this were to pass. 

I would also say tha"t ·thi·s actually acts. as a 
competitive-disadvantage to Connec~icut 
contractors because part of the bill deals with 
posting·on DRS' website the list of approved 
out of state contractors who-•ve been bonded,. 
Well, that•s basically advertising· for them. 
So either everybody should be up on the website 

·or ~nobody. 

With regard to Senate Bill 445,. we do have 
several conce·rns . The one I would 1 ike to 
point out to you, most notably is in Section 2, 
which allows 'the state to unilaterally .be 
awarded a~torneys fees. If this i_s going to be 
the ·c.ase, it should be for .any prevailing 
party, not· just the state. 

Aild then finally; in terms of my spoken 
comments, I would just like to note ~hat on 
House Bill. 5494, we received the s:ubst~tute 
language for this :bill which concerns various 
changes to Title -12 this morning. W.e need a 
couple of days --:- and hopefUlly·, you will grant 
us -- to review it so we can get you our 
comments. On first blush, it ·is better ·than 
the original, ·but we still have some concerns. 
They are listed in the written testimony from 
Bonnie before you, and as well .as certain 

. 'sug_gested cii_a,nges that we have forwarded ·to DRS 
so··that now the committee has them .as :well. 

With that, Iid be happy to try and answer any 
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~Y name. is Bonnie Stewart. I am vice president of. government affairs for the 

Connecticut Business and Industry Association (CBIA). CBIA represents approximately 

10,000 .member CO"!lpanies in virtually ev~~~i!_l~US~ry. They range from large, global 

· corporations to small, family-owried businesse·s. The vast majority of our member 

companies have fewer"than 50 em·ployees. 

There are. several bills before you. today that I will be addressing. They include: 

• SB 433 An A~ Concerning The Burden Of"Proof In Tax Appeal~ (Support) 

• SB 436 An Act Concerning Municipal Revenue (Oppose) 

• SB 4;44.An Act_Conceming Revisions To The Nonresident Contractor Bond 

Statute (Modificatiqns Needed) 

• SB.445 An Act Enhancing The Ability Of The .Department Of Revenue Services 

To Collect Outstanding Taxes (Modifications Needed) 

• HB 5480 An Act Permitting A Regional Sales Tax(Oppose) 

• HB 5494 An Act Concerning Various Changes To Title 12 (Modifications 

Needed)· 

TestiJ'!lony on. ~II of"these measures is on the following pages . 

350 Church Street- • Hartford, CT 06103-112"6 · o ~hone: 86()-244-1900 • Fax: 860-278-8562 • cbia.com 
10,000 businesses working/Or a competitive Connecticut 
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Bonnie Stewart, CBIA HB 5494 

HB 5494 An Act Concerning Various Changes To Title 12 

This morning) CBIA received substitute language fo~ HB 5494 from the DRS. We would 

appreciate having a coupie of days to review it and subsequently· provide the DRS with 

our response. The substitut~ language received is an improvement over RHB 5494, but 

we know we wUI have so_me concerns. For example,.there is no good policy reason why 

a captive REIT should l'lOt be able to. deduct payments made to an unrelated third party 
. . 

shareholder. The _proposal the business community ·Shared with the DRS (see below) 

do.es not have .that problem. Another issue arises when the ca·ptive REIT owner is iri a 

jurisdiction that does impose a tax on that dividend-under such circumstances, there is 

no tax game being played .and the owner could be subject to double taxa~ion. 

As we prepare our response, we include below a copy of a modified draft of HB 5494 . 

that the business community shared with the DRS on March 3, 2010: 

Business Community's Proposed Version of HB 5494 
. (DRS #2: AA Making Various Changes to Title 12) 

Sec. l. (Effective upon passage for income years commencing on or after January 1, 
2010.) (NEW) (a) As used in this section: 

. (1) "Captive real estate investment trust" or "captive REIT" means a corporation, a 
trust, or an association: (A) that is considered a real estate investment trust for the income 
year under Section 856 of the Internal Revenue Co.de; (B) that is not regularly traded on. an 
established· securities market; and (C) in which more than fifty percent (50%) of the voting_ 
power, beneficial interests or shares are owned or controlled, directly or constructively, by a 
single entity that is subject to Subchapter C of Chapter I of the Internal Revenue Code, such 
entity to be referred to as the "captive real estate investment trust owner" or "captive REIT 
owaer" for purposes of this section. "Captive real estate investment trust" or "captive REIT" 
does not include .a corporation, a trust, or an association in which more than fifty percent 
(50%) of the entity's voting power, beneficial interests, or shares are owned by a single entity 
described in the preceding subparagraph (C) that is owned or controlled, directly or 
constructively, by: (A) a corporation, a trust, or an association that is considered a real estate· 
investment trust under Section 856 of the Internal Revenue Code; {B) a person exempt from 
'taxation under Section 501 of the Internal Revenue Code; (C) a listed property trust or other 
foreign real estate investment trust that is organized in a country that has a tax treaty with the 
United States Treasury 

8 
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Departrilent governing the tax treatment of these trusts; or (D) a real estate investment trust 
that is intended to become regulatly traded on an established securities ~arket and satisfies the 
requirements of Section 856(a)(5) ~d Section 856(a)(6) of ~e Internal Revenue· Code under 
Section 856(h) of the Internal Revenue Code. For purposes of this subdivision, the 
constructive ownership rules of Section 3.18 of the internal Revenue Code, as modified by 
Section 856(d)(5) of the Internal Revenue Code, apply to the determination of the ownership 
.of stock, assets, or net profits Qf any peJ;"son. 

(2) "Related member" means a person that, with respect to the taxpayer during ·an 
or· any portion of the taxable year, is: (A) a rel~ted entity, as defined in this subsection, (B) a 
component: member, as defined in Section 1563(b) of the Internal R~venue Code, (C) a person 
to or from whom there is !lttribution of stock ownershipjn_ ac_cordance with Section 1563(e) of 
the Internal Revenue Code, oth~r than a statutory business trust of which ea.ch beneficiary is 
not a relat~ entity to the taxpayer, or (D) a person that, notwithstanding its form of 

· organization, bears the same relationship to the taxpayer as a person described in 
·subparagraphs (A) to· (C), inclusive, of this subdivision .. 

(3) "Related entity" means (A) a stockholder who is an individual, or a member of 
the stockhold~r's fami-ly enumerated in Section 3_18 of the In~ernal Revenue Code, if the 
stockholder and the members of the stockholder's. family own, directly 1 indirectly 0 beneficially 
or constructively, in the aggregate, at least fifty percent of the· value of the taxpayer's 
outstanding stock; (B) a stockholder, or a stockholder's partnership, lin_llted liability company, 
estate, trust or .corporation, if the stockholder and ~e :stockholder's ·partnerships, iimiteq 
liability companies, estates, trusts and corporations own directly, indirectly, beneficially or 
constructively' in the aggregate, at least fifty percent of the value of the taxpayer~s outstanding· 
stock; or (C) a corporation, or a party relate~ to the corporation in a manner that would 
require an attribution of stock from the corporation to the party or from the party to the 
corporation under the attribution rules of the Internal Revenue Code, if the taxpayer owns, 
directly, indirectly, beneficially or constructively, at least fifty percent of the value of the 
corporation's outstanding stock._ The attribution rules of the Internal Revenue Code sha~l 
apply for purposes of determining whether the ownership requirements of this subdivision 
have been met. · · 

(4) "Captive REIT related member" means, with respect-to a captive REIT, the 
captive REIT owner of the captive REIT or a_ related member of such captiv~ REIT owner. 

(5) "Captive. REIT income adjustment" means the amount by which the 
Connecticut net income of a captive REIT, after apportionment, that would be subject to tax 
under chapter 208 of the general statutes would increase if the captive REIT were unable to 
deduct,· for purposes of detetmining federal net income, the dividends paid by the captive 
REIT to each captive REIT rel.ated member to ·the ext~nt such dividends do not constitute 
taxable income to -the recipient of such dividends under the laws of this state or another state 

·or local jurisdiction or to. the extent such dividends are deductibie pursuant to section 12-
217(8)(3). 
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(6) "Captiv~ R:EIT related member's proportionate !!hare of the captive REIT 
income adjustment" means, with respect to a c~ptive RElT related member of a captive REIT, 
the prOduct of: (A) the captive REIT incame adjustment of the captive ·REIT to which .the 
captive REIT related ·member; which is otherwise subject to tax under chapter 208 of the 
general statutes, has d-irectly or indirectly paid, accrued or inc~rred deductible expenses or 
costs; inultipiied by (B) a fraction of which the numerator is the total amount of deductible 
expenses or cpsts directly or indirectly paid, accrued or incurred by such c~ptive REIT related 
member to th~ captive .REIT, and the denominator of which is the total ammint of deductible 
expenses or costs directly or indirectly paid, accrued or incurred by all taxpl!-yers wbo both are 
otherwise subject t~ tax under chapter 208 of the gen~ral statutes and are captive REIT related 
members of the captive REIT. 

(b) For purposes of computing its net income under section 12-217, a corpor~tion 
that is a captive REIT related member of a captive REIT sh~ll add back all otherwise 
deductible expenses and costs dir:e.ctly or indirectly paid, accrued· or incurred to, or ·in 
connection directly or indirectly· with one or more _direct or indirect transactions with, the 
captive REIT to the ~xtent of such captive REIT .related member's proportionate share of the 
captive REIT income adjustment of the captive. REIT. Such expenses and costs shall be added 
back ~fore net income is apportioned as provided in chapter 208 of the general statutes. 

(c) Nothing in this s.ection shall be construed to require a corporation to add to its 
net income more than once any amount of otherwise deductible expenses and costs directly or 
lndirecUy paid, accrued or incurred to, or in connection directly or indirectly with one or more 
direct or. indirect transactions with, a captive real estate investment trust. 

(d) Nothing ·iil this section shall be construed to limit or negate the commissioner's 
·authority to enter into agreements and compromises otherwise allowed by law or to negate an 
existing agreement or compromise th~t the commissioner determines is reasonably consistent 
with the intent of this section. 

(e) . Nothing· in 'this section shall be conStrued to limit or negate the commissioner'·s 
authority to malce adjustmentS under. section 12-221a or 12-'226a. 

10 
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STATE OF CONNECTICUT :;l · 
· · DEPARTMENT oF REVENUE sERViCEs X : . 

. . . t(Jt~~·" 

March 15, 2010 

TO: The· H~norable Eileen Daily, Co-Chair 
The Honorable Cameron Staples, Co-Chair 
Members ofthe Finance, Revenue and Bonding Committee 

FROM: Richard D .• N_icholson, Comn:a_issioner ~~ 
Department of Revenue Services · · ~ 

RE:- Senate Bill No. 445,_AA Enhancing the Ability of the Department of 
Revenue Services to Collect Outstanding Taxes. · · 

.l:louse Bill No.-5494. AAC Various Clla"ges to Title 12. 
Senate· Bill No .. 430, AAC Certain Cigarette Tal_( Violatio~s. 
Senate Biil. No. 4.44; AAC Revisions to the Nonresident Contractor Bon.d 
Sta.tute. 

Good morning Senator Daily, Representative Staples and members of the Finance 
Committee. My name· is Richard Nicholson. I am the Commissioner of Revenue 
Services and I am here before you. this morning to urge passa!iJ~ offour bills, all of whi~h 

· were submitted by the. Department. 

Senate Bi/1445, An Act Enhancing the Ability of.the Department of Revenue 
Services .to Collect Outstanding Taxes, has several provisions that will help the 
Department better collect monies currently owed the state. One such initiative is in the 
form of enabling legislation th~t will allow the Department to partl}er with another agency 
to ensure tax compliance. Under the ·concept proposed·, a license applicant would be 
required to obtain·a clearance fror:n DRS before being allowed .to obtain or renew a 
particular license from another state agency. In other words, a licensee or prospective 
licensee who has an unsatisfied :tax liability anq who is not currently in a payment" plan 
will not receive a lic~nse until they pay the. liability or.make arrangements to satisfy the 
liability. This initiative; which the Qepartment intends .to implement as a pilot program · 
and. will require the promulgation of regulat~ons, is motivated. by licensees using limited 
liabiiity companies to avoid paying trust"taxes, such as sales tax, ttiat they have 
collected from customers. · 

Se"nate Bill 445 also provides that the Department may recoup· its collection costs for a 
civil suit that ·is brought ·in the .courts of another state when the Department is the 
'prevailing party.· Costs would include collection costs and reasonable attorney's fees. 
This provision is very important in our efforts to pursue delinquent taxpayers who reside 
outside of' Connecticut. Our jurisdiction to use tax warrants to collect tax .liabilities is 
limited to assets in Connecticut. The ability to bring a collection action in another state 
and include attomeys' fees, solely for out-of-state collections, will put the state on a par 
with other creditors. Currently 20 percent of our unsatisfied delinquencies are· out of 
state·ta·xpayers. Of our top 100 delinquents, 22 percent are out of state. 

TWENTY-FIVE SICOURNEY STREET, SUITE 2 

f\\e Your Taxes EleCtronicalt . 
· wWw.d.gov/drs Y 

Affirmatillf! Anin~~.i F.m1al Otinmrunirv Emolollf!l' 
HARTFORD, CONNECTICUT 06106 
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Another important collection vehicle that the Department uses is the ability to collect trust 
taxes, for instance s~les ta)(es or withholding taxes- taxes. that are colle~ted for the 
state and are considered held 'in "trust for the state, from _the person responsible for filing 
those tax returns ·and paying over the taxes collected. The coilection from a responsible 
person only occurs when the Department is unable ·to collect the tax from the business 
entity itself. It is important to emphasize that these taxes have already been collected 
from the retail_ cust_omer or the employee ---however they have not been paid over to the 
state. Our revisions to the responsible person statutes will clarify and make uniform the 
process for collecting from that person. It-will_ provide a hearing for the retaHer or 
emplpyer to ~or:1test the liability and,·if the liabiiity is sustained, it allows for a second 
hearing for the responsible person to cantest whether that 'perso~ satisfies th_e 
requirements of being a responsible _person. It also allows the responsible person to 
recover from the retailer or employer. 

Hous~ Bill No. 5494; AAC Various Changes to _Title 12, m~kes changes to several tax 
$tatutes_. Th_ese changes include a new provision addressing the .tax avoidance. problem 
associated with entities known as •captive REI"TS". Th!!.r:>robiE;!m was highlight~d in a 
front p~ge story in the February 5· 2007 edition of the Wall Street Journal, which I have 
attached for-your reference. Essentially ·captive REITs" allow a company to pay rent to 
itself, ta!<e a d~duction for tne rental expenses and receive the rent back through a 
nontaxable dividend. The cjrcular flow of funds allows a company to save significant 
corporation taxes ~y using this scheme. 

In discussions with our tax practitioner advisory group, the Department. has made some 
changes· to its original proposal, w~ich changes are intende~ to_'insure that legitimate 
·captive RE_ITS" that are employed in foreign·markets, nonprofits and publicly traded 
REITS are not impacted. To this· erid, I have attached·substitute language that embodies 
the changes that grew out of those discussions and would respectfully request your . 
favorable consideration of these proposed cha~ges .. 

This _bill also reyises the procedur~s for filing amended Connecticut returns in situatiof!S 
where taxpayers file amended Fe~eral income or corporate returns. Currently taxpayers 
an~ required to file an amended Connecticut return within go· days of filing an amended 
federal return. In the case of amended returns claiming a refund, however, the normal 
procedure is to wait for tlie IRS to make a final determination on the refund . 

. Accordingly, and for consistency-purposes, the Department has proposed revising the 
. · current- statutory process- so as to· reql!ire filing an ·amended return with the Department 

within 90 days of the final fe_deral determination. 

Senate Bi/1430, An Act Concerning Certain Cigarette Tax Violations, amends 
current cigarette-tax statutes to make it a $90 infraction instead of a misdemei:mor for 
persons Who fail to renew their cigarette dealer's license- within 90 days of expiration and 
to make it a $90 infraction instead of a misdemeanor for anyone who sells, or possesses 
for sale, less 'than three cartons of unstamped cigarettes. 

Current enforcement of these provisions requires a judicial hearing and generally results 
in a court ordered _fine of approximately $100. In effort to promote judicial economy, the· 
p~oposed ameridr"n!3nts will allow Department law enforcement personnel to issue an 
infraction, which, if not protested, may be paid through the mail . 

,, .. ·· .. 
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Another initiative underta_ken by the. Department has been to streamline the process 
involving nonresident contractor bond requirements under Conn. Gen. Stat. §12-430(7) • 

. 1Senate BiU 444. An Act Concerning Revisions to the_ Nonresident Contra_ctor Bond 
Statute,.is the result of a collaborative effort between the Department and 

. _representatives or-the private sector: The changes are intended to streamline the 
process and provide quicker resoluti9n for the contractors involved. The bilt provides a 
mechanism for one bond per project,-allows certain compliant nonresident contractors to 
be treated as resident contractors and provides a $250,000 de minimis amount before a 
bon~ is ·required.- · · 

E;nclosures 
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From the WSJ Real Esta~e A.tctiives 
.. , 

Wal-Mart Cuts Taxes 
By Paying_ Rent to Itself 

by Jesse Dr:ucker 
From The 'Wall Street Journal Online 

As the world's biggest retailer, Wai-Mart Stores Inc. pay$ billions of dollars a year In rant for Its stores. Luckily forWai-Mart, in about 25 states it has been paying most of that rant to itseif- and 
than deducting that amount from Its state taxes. 

The strategy is complex, but the bottom nne is simple: li has saved Wai-Mart from paying several hundred million dollars In taxes, according to court racords.and a person familiar with the matter. 
And Wai-Mart Is far from alone. · ·. 1 

The arrangement takes advantage of a tax loop~ole that the federal go~emment plugged decades ago, but which many state~ have been slower to catch. Hera's how it works: One Wai-Mah 
subsidiary p~ys the rent to a raal-est.ate investment tr:ust, or REIT, which Is entitled to a tax break if lt:pays its profits out in dividends. The REIT Is 99%-owned by another. Wai-Mart subsidiar, 
w~lch rece_ives the REil) dividends tax-!"&e· And Will-Mart gets to deduct the rent from .state taxes.as a business expense, ~ven though the money has stayed within the company. · f . 
Pe~:ty t! •ilnks .to sophisticated .financial st(ategles like these, states' tax ~lleclions·from co~panles have bee.n plummeting, 0~ average, Wa~~art has paid only about haif .of the statutory st~te tax 
rate~ for !h11 ~ast decade, according to Standard & Poor's Compustat, which collects data from SEC filings. The so-called ~caP,Hve REIT" strategy alone cut Wai-Mart's state taxes by about20% 
over one four-year period. Now several state regulators are trying to crack down on the strategy,.used l!lrgely by·retallers andjbanks; and some other states have changed their laws to try tb end 
the practice. Yesterday, New York Gov. Eliot Spitzer included elimination of the loophole as part of his proposed budget, a fix· he said would bring ~estate $83 million a year. I 

. l 

i·i·jll:. · .... :-!;; i:J tax authoritieora challenging Wai-Mart, saying its REIT strategy was Intended to "distort [the company's]tn,Je net income," according to its filings In the case in Superior Co~rt in 
Rah .. i·.;h, N,C. The state calls captive REITs a "high priority corporate tax sheltering ·Issue• and In 2005 ordered Wai-Mart to pay $33 niillloh ·for back taxes, Interest and penalties stemming from the 
R~IT. rhe company paid it and last year sued the state for a refund. · 

The str:ucture Wai-Mart Is using features some unusual elements. ·Because REITs must have at reast100 shareholders to gain tax benefits, roughly100 Wai-Mart executives were enlisted to own a 
combir')ed total of around 1% of the REIT's shares, without· any voting rights. H. :tee Scott Jr., now Wai-Mart's CEO, was listed as the REIT's "managiog trustee• from 1996to 2004. · 

A single Wai-Mart real-estate official, Tony Fuller, represented the company both as tenant and landlord. In Its lease with itself. Emst & Young LLP, the ·accounting firm that sold the strategy to Wei­
Mart, also. Is the company's outside auditor. In its Internal. sales training materials, the accounting firm explicitly iabeled the strategy as a method to red~ce taxes- a red flag to tax authorities, who 
.often demand that tax Shelters have other bl!slness purposes. 

Wai-Mart attorneYs say in court flli~gs that the strategy is perfectly legal a~d that North Carolina is exceeding its authority. A spokesml!n for ~e Bentonville, Ark., company, John Simley, said Wal-
hup:liwww . ..a~e ... ~eJoumaJ.c:omlrellll20070205-drucker.hlml (I of 513il2120 10 2:35:33 PM 
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Mart "is comfo~~le with.its current structure and Is i~ complian~ with federal and stale tax laws.• He added that ~e:I~EIT ~tructure··was adopted to "more ~ffectively and efficlenUy manage the 
company's real-estate portfolio, includln.~ the impact on the company's overall state tax planning.• . . . : · . . . · 1· 

Regulators in !llleasl a half~ozen slates are ·going after companies that have trimmed their taxes through similar a.n:angernents; Including Regions Financial Corp.'s AmSouth Bancorp. unit; 
AutoZone Inc. of Memphis, Tenn.; and two units of Bank of AmeriC<B Corp. In a Massachusetts case against Bank of America unit Fleet Funding Inc., authorities call fleet's REIT arrangement a 
"sham• ,In court fifings. They note that F.leetlncreased the salaries of the roughly 100 employel[ls whom it made REIT shareholders to compensate. them for personal income taxes stemming from 
ow!Jershlp. The Multistate. Tax Commission; an. association of state. revenue authorities; says It has started examining the use qf captive REITs to avoid taxes, alerting s~tes to the Issue and 
proposi'rig legislaliile.fixes to close the loophole. 

States collected more than $44 b!lllon last year in corporate in!:X)me taxes, ou1 of $607 b!llion in total state tax recelpis, according to the Nelson A. Rockefeller Institute. of Govl!r:nme!ll, a nonpartisan· 
think tank associated with the State University of New York. But the average effective corpo~le state· and loclil tax rate has dropped from 6.7% during the 1980s to about~% d1,1ring the firsi half of 
this decade, according to a recent.report by the Congressional Research S&Nice. This is in part because of· the proliferatiOn of state and local tax breaks, as well as tax shelters, according to 
·several acade~ic and government studies. · 

. Some corporate state tax planners say arrangements fike these are mereiy sma.rt business, and that the loopholes exploited by companies should be fixed by slate ll[lgislatures rather than litigated 
by s(!!le lawyers. Critics of the shelters complain they let companies use public services provided by local go¥emmerils - such·as police and fire protection or new highways - without having .to 
shoulder. their fair share of the co~ts. Meanwhile, the portion Qf state taxes borne by individuals is steadily rising. · 

Congress created REITs In 1960 as a way to allow smaller investors to put money In a wide portfOlio of commercial real estate,, spreading their risk. Congress alsa gave them a tax beneflt.REITs 
aren't subject to corporate income tax on the profits they pay to s~areholders as long· as they pay out atleast90% of the profits. The shareholders still usually get federally la!(ed on the dividend~. 
which still count as income for them. · . · · · · · I 
Aftera bo~m in REITs in the early 1990s, big accounting firms inciL!ding Ernst & Young and KPMG LLP figured o~t that on Je ~tale level. they could pair.the tax break on._BEITdividends ~th a . 
separate .tax rule that allows companies to receive dividends tax-free from their subsidiaries. With the REIT ·as a subsidiar-y i~self, two rules.almed at avoiding double taxaUon could be com11ned \o 
effectively avoid any taxation at all. . · 1 . . . 

The strategy woi"ked especially well if the REIT was owne~ by a company Incorporated, and claiming to do all its business, 1J" a state such as Delaware ·or Nevada "at often wouldn't tax the 
corp9ra~e income anyway. That.C:reated an. extra hui'dle for .other states· to challenge the practice if they caught. onto. it. i_ . . · . · \ 

. Ems! & Young early on targeted the banking industry as a po!lsi!>Je beneficiary of the captive REIT stiategy. Like retailers, banks have branches in many states and often are liable for lots of state­
level corporate tax. Ernst & Young targeted atleast30 banks, some of llil[lm Its audit cilents.The SEC generlilly permitS that dual role as long as the firm's fee Isn't contingent on lhe rax.saVings, 

. . . I 

According to documents· from a 19951nternal Ernst & Young sales ~inlng meeUng reviewed by The Wall Street Journal, the accounting firm suggested banks put some of their Jni:ome-producing 
assets, such as a portfolio of mortgages, Into a REIT.subsldiary, then use the double-tax break to "sheller" the income from state taxes. The REIT would Issue a tiny. number of non-voting shares to 
bank rofficers and directors" to meet the 1 00-shareholdl[lr rule that REIT law requires, · · ··· 

U.S. banks "pay millions of.dollars.each year In state and local taxes," read the ~mst & Young presentation· to its sales force. "The FSI Stale Tax Flnanci~l P!:DC~uct we have developed can 
significanUy reduce or elimi!lale tllis heaVy tax obligation .. ." One seellon of the Ernst & Young sales package featured hypothetical quesUons from clients about the REIT shelter, and the'proposed 
answers: To pass leg~l.muster, many corporate tax shelters purport to have addiUonal business purposes behind merely saving taxes. E_mst & Young, howeiler, was blunt about the reason for its 
prop9sed strall[lgy: 

"Q: Whafs the business purpose? 

"A: Redu~lion in state and local taxes. 

hllp://www.n:oiOIIalejawnol .. omlrciiiiZOO'io205-clruckc:r.hlml (1 or 5)311 V2010,1:3S:J3 PM 
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Wai·Mart Cull Taxes Dr Paylaa Rcn110 llsclf • WSJ.cam 

•a: What If the press gets wind of this ·and portrays us as a 'tax cheaf? 

"A: Thafs a possibllity ... .lf you are concerned about possible negative publicity, you can counter it by reinvesting the savings in the community.• 

An Ernst & Young spokesman declined to comment on its REIT viork,·saying the firm was "prohibited from commenting on client matters. • The spokesman said he could not verify the authenticity 
of the internal sales training documents based on quotas provided by the Journal. However, he said the "limited language communi~ted in the internal memo does not reftect the quality and nature 
of. the advice we proVide to our clients.• · 

r Tax Relief 
Wai·M~rt has cut its 
tax .bills In about 25 
states using a 
sophisticated 
real~estate strategy: 

Owai·Mart 
Stores Ea~t 
pays rent 
lo ils rPdl 
estate 
trust. 

Wai·Mart 
owns 

Wai-Mart Stores East . 

Owns 

Wai·Mart Property Ca. 

State authorities have had mixed records so far in pursuing back taxes and penalties in captive- . 
REIT cases. AutoZone, the big auto-parts chain, won the right to deduct the dividends from 'Its 
taxes In Kentucky but lost a preliminary round In Louisiana. The Hawaii Department of Taxation 
won a case Involving a REIT used by Central Pacific Financial Corp., a bank holding company. 
AmSouth is in litigation with Alabama over tax benefits from Its REIT. 

Fleet Funding's REIT, on which the company was advised by KPMG, has led Massachusetts to 
seek more than $42 million In back taxes, interest and penalties. BankBoston Corp. is in similar 
litigation with Massachusetts. Both banks have been acquired by Bank of America, which declined 
to comment on the litigation. 

Fleet's attorne~ have said In court papers that Its REITs were legitimate, and the fact ihat they 
Comcall't hudquart~rs In Bor.torwllla. Ark. were partly motivated by lax considerations does not legally undermine their valid busines~ 

l! 
~t~~ 
-~ ~ 0Wai·M.a~t Propert~ Co. 
· ~ pay~ riiVIdl!nds to 1ts 

iifi_ pilrent, which deduct.s 
!!'"' ~ thPm from its slilll' m taxes because they 

'*-"-"-.. ~ come from a s11bsidlary: 
!if.= .. '!~!~'; 

'I purpose- to raise capital, they say. A KPMG spokeswoman declined to comment on the Fleet 
case,-but said It had stopped· any involvement with "prepackaged tax products" before a 2005 
agreement It made with the u.s. Justice Department over improper tax strategies that also 'red to 
the lndle!fnent of 17 former KPMG officials. · 

. I 

lfs unknown how many disputes have been raised over the strategy used by Wai-Mart and others, 
1 because such tax disputes are generally not disclosed unless lawsuits are publicly filed or the 
1 company reveals them In SEC filings. ' I . . 

I Wai-Mart adopted Its captive-REIT structure just as It was unwinding a previous strategy to reduce 
, taxes that states had begun to challenge. For the first half of the 1990s, the retailer used a so-
i called Intangible holdings company structure also used by many other corporations. Wai-Mart 

·=~~~ f) The trust oavs i transferred Its trademarks to a subsidiary called WMR Inc. In Delaware, which does not tax many 
~ i;, dl.,.id~nds ·to Wai·Mart : forms of corporate Income. Then it paid the subsidiary for the use of the brands. That allowed Wal-

:-15 l'roperty Co., thrm~·furl! 1 Mart to deduct those payments from its local Income taxes in soms states, while WMR's Income 
i~ avoiding state taxes. 1 wasn't taxed by Delaware. · • 
~ ThP PropNty Co. dl~o 

Wai·Mart Real Estate ;(:f~.!/fi.l Is based In Delaware, Several states won Challenges to the strategy, used by various retailers. Wai-Mart settled a dispute 
Business Trust which dol!sn'l tax this over its use of WMR In Louisiana - the details of the setUement are sealed - and lost on the main 

~~ PilYS no state taxes. It I 
Scunes: Wdl·lolart teurt t f · I ' M . 
fillll!ls:WSJresw:h · YPe o mcome. po1nts of a case in New exico. Wai-Mart merged with WMR In February of 1997 and Its use as a 

___ -·-· .... _ ..... ·- ... --_ •• • .. __ ...... ·---·-.. - .. --.. - .. --·-....................... ·- ____ ..... 1 state tax avoidance vehicle was apparentiy discontinued, according to New Mexico co~rt records. 

In the meantime, Wai-Mart set up a new vehicle to control its state tax bill: captive REITs. ln'the summer and fall of 1996, Delaware corporate records show, Wai~Mart created a new hierarchy of 
hnp:/lwww.rcalosralejoumal.camhelll/20070205-druoker.hlml (3 or 5Jl/IV2010 2:35:33 PM 
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subsidiaries: a REIT called the Wai-Mart Real Estate Business Trus~. a Delaware-based parent company for the REIT; called, the Wai-Mart PropertY Co.; and Will-Mart Stores East Inc;, parent of 
the Delaware finn. Wai-Mart-Property owned 99% of the RErrs shares, and 1 00% of the Y9ting shares, according to Wai-Mart court filings In North Carolina and West Virginia. The compariy also 
set up a similar arrangement for Its Sam's Club stores. . I 
To meet the 1 DO-shareholder threshold .required for REITs, Wai-Mart ·distributed a minimal amount of nonvoting stock,. to approximately 114 Wai-Mart employees, according to a person familiar with 
the arrangement. The dividend payou~ were nominal. The structure involvedWai•Mart's top executive tier. The shareholders were generally .executive vice presidents and above. ·David Glass, 
then Wai-Mart's president and CEO, was listed as presideJ:~t of Wai-Mart Stores East on the lease agreement, and Paul Carter, then a Wai-Mart executive vice president, was listed _as the president 
of the REIT. -

Wai-Mart began transferring to the REIT ownership of the properties - the land and buildings - for hundreds of its stores in 21 states, real-estate records show. Then Wai-Mart Stores East signed 
a 1 0-year lease agreement with itS REIT that took effect on Jan. 3~ ~ 1997, agreeing to pay a fixed percentage of the stores'"gross sale!!" ·as rent according to a copy ofthe arrangement filed in the_ 
North Carolina_~se. Mr. Fuller, the Wai-Mart real-estate Qfficlal,ls listed as the contact for both the tenant and the landlord. The origlnallease was due to be renewed this week. · · 

Wai-Mart could deduct from its 'state-taxable Income the rent paid by Wai-Mart Stores East to the REIT. The REIT paid the majority of its rental earnings. to its 99% owner, Wai-Mart Property Co., In 
·the forrn of ~ividends. !h~ company's base In Oelaware gave It another way to avol~ liability foT stele taxes,·slnce some states do require that dividends a REIT pays to .its corporate owner be 
taxed, as the fe~eral government does. · · · 

The Delaware subsidiary _then paid the money back to Wai-Mar:t Stores East, the sar:ne subsidiary that made:the payments to the REIT to begin with. Those payments to Wai-Mart Stores East 
weren't taxed either, because dividends paid to a co,.Poraticin by a subsidiary nonnally aren't counted- as taxable lncome·for the parant.company. 

The res~lt of the circuitous transaction: W~I-Mart CO!J_Id effectively tum rental payments to itself l!lto stata level tax-deductionJ in most of the_ states where the paymentS have been made. U~der -
typical circumstances, rant paid to a third-party .landlord als~ would reduce taxable Income. But that would ordinarily be cash ~out the door, like most other tax-deductible expenses. Here, the 
majority of the ~x-deductible rental pay~~nts came straight back to Wai~Mart. . I . · . I 
The national tax savings have been significant. Over a four-year period, from 1998 to 2001, Wai-Mart and Sam's Club paid cbmpany-controlled REITs a lola! of $7.27 billion that eventually came 
back to Wai-Mart in states aaoss .the country, according to a North _Caronna Departmel)l of Revenue auditor's report filed In ~urt by Wai-Ma~. Based on an average stata corporate incom? tax 
rate of 6.5%, three accounting experts consulted by The Wall Street Journal estimated lt)e REIT paYfnents led to a state lax savings for Wai-Mart of roughly $350 million over just those four years. 
SEC filings show the company paid $1.18 billion in state taxes during that period. The loss-of federal deductions lhat bigger !~tate tax payments would have triggered brought the i::ompany's 
effective tax savings o~er~ll down ~ abou~ $23!)-million. Wai-Mart declined to ~mment on _the figures. . · _ · I 
It is not clear hbw much Wai-Mart has paid to its own REITs in the most recent five years. The yearly rental payments- on which the tax savings are based -are pegged to the •gross sales" of the 
stores, according to the lease agreement. · 

Underscoring that the rental payments were cashless Wai-Mart accounting moves, an affidavit filed in North Carolina by the company's fonner controller, James A. Walker Jr., states that the 
payments were made by simply debiting the account of one subsidiary and then· crediting the account of the other: "Wai-Mar:t Stores, Inc. Served, in· effect, as a bank for" both sides, the affidavit 
stated. · 

In 2005, after an audit, the North Carolina Department of Revenue issued a n9tice to Wai-Mart challenging the REIT structure. The state Is site of about 140 ofthe company's roughly 3,900 U.S. 
stores, including Sam'~ Clubs. Wai-Mart paid the $33 mlllio~ the stat" sought, and In Mar,ch 2006 sued for a refund. · 

· The company argues that the state does·not have the.authority to essentially combine the results of the subsidiary that did business in North Carolina with those of the Delaware~based unit" and the. 
REIT. The Delaware-based subsidiary, the company says, 'did no business In North Carolina and therefore was not taxable there. The company says In court filings that the REIT'was quanfied 
under federall~w. that all the deductions were _property taken and ·that its ·North Carolina tax returns reflect its "true Income. • 
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Substitute l~guage for section 1 of House Bill5494, AAC Various Changes to 
Title ~2. (Sectio~ 1 to be .replaced in its entirety.) __ 

Section 1. Subsection {a) of section 12-213 of the general statutes is 
amended by add~g subdivision _ {27) -as follows (EffoctitJe from passage, and 
app~ieabie to income years commencing on or after January 1; 2010)~ 

- (NEW) (27) (A) E~cept as provided in subparagraph (B) of this 
subdivision, II captive -real estate ,iiwestment trUst" means a. corporation, a trust, 
or an association (i) that is con8idered a. real es_tate investment trust for the 
taxable year under Section 856 of the Internal Revenue .Code; (ii) that is not 
regularly traded on an established securities. marl<et; and (iii) in whid\ more that 
fifty per cent of the: voting· power, beneficial interests, or shares, are owned or 
controlled, directly or constructively, bY: a single entity that is subject to 
Subchapter C of.Chapter 1 of the.ln.ternal.Re:v..enue._<;ode. 

(B) "Captive real estate investment truse' does not inClude a corporation, a 
trust, or an association, in which more than fifty per cent of the entity's voting . 
power, beneficial interests, or shares are owned ·.by a single entity described in 
su\;>paragraph (A)(iii) of this subd~vision that is. owned or controlled, directly or 
constructively, by (i) a corporation, a trust,_pr an association that is considered a 
real estate investment trust under Section 856. o£ the Internal Revenue Code; (ii) 
a, person exempt from· taxation ~der Section 501 of the Inte~ Revenue Code; 
(iii) a list~d property trust or. other for_eign real es_tate ·invest:Iitent trust that is 
org~ed in ·a country that has a tax treaty with the Untied Sta~es Treasury 
Department gov~rning the tax treatment of these. trusts; or (iv) ·a real estate 
investment trust that is intended to become regularly traded on an established 
securities -market, and that satisfies the requirements of Section 856(a)(5) ·and 
Section 856(a)(6) of the Infernal Revenue- Code under Section 856(h) of the 
Internal Revenue Code. -

· (q For purposes of this subdivision, the constructiv~ ownership rules of 
Se~tion 318 of the Jnterruil.Revenue Code, as modified by Section 856(d)(5) of the 
Internal Revenue Code, apply to the determination- of the ownership of stock, 
assets, or net· profits o{ any persOJ;t. 

Sec. _2. Subdivision (1) of subsection (a) of section 12-217 of the general 
statutes is ·repealed and 'the following is substituted in lie1;1 thereof (Effective from 
passage, and applicable to income years. commencing on or after January 1, 2010) 

(a) (1) ~arriving at net income as. defined fu section 12-213, whether or 
not the taxpayer is taxable under the federal corporation net income tax, there 
shall be deducted from gross ·income, (A) all ·iterris deductible under the Internal 

_..........._..._. 
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Revenue Code.effective andin force on.thelasCday ofllie iii.come year except (i) 
any taxes imposed under the provisions of this chapter which are paid or 
accr:ued In the Jncome year and in. the income year commencing January 1, 1989, 
and thereafter,. any taxes in any state of the United States or any political 
subdivision pf such state, or the District of Columbia, imposed on or measured 
by the income or profits of a corporation: which are paid or.accrued in the income· 
year, (ii) deductions for depreciation, which shall be allowed as. provided 'in 
subsection (P) of ·this section, [and] (iii) dedu~ons for_ qualifjed domestic 
productiqn activities incom:e, as provided in Section 199 of the Internal Revenue 
Code, ·and (iv) in the case of any captive real estate investment trust, ~e 
deduction for dividends ·paid provided urtdei' Section 857(9)(2) of the Internal 
Revenue . Code, and (B) additionally, in the case of . a regulated investment 
company, the slim of (i) the exempt-interest dividends; as defined 4t the Internal 
Revenue Code, and (ii) expenses, bond premium, and interest related to. tax­
exempt income that are disallowed as deductions m1:der ·the Intetna.l Revenue 
Code, and (C) in the case of a taxpayer-maintaining~ inte~tional banking 
facility· ~ defined in the laws of the U~ted States or the regulati<mS of the Board 
of Governors of the Federal ReserV-e· System, as either may be. amended from 
time to time, the gross income attributable to the iriternational banking facility, 
provided, no expense or loss ·attributable to the international banking facility 
shall be a deduction under .any provision of this section, and (D) additionally, in 
the ca8e of all taxpay~rs~ all dividends as- defined in the Internal Revenue Code 
effective and in force on the .last day of the income year not otherWise deducted 
from gross in(:ome, inclu~g dividends received from a DISC or former DISC. as 
defined in Section 992 of the Internal Revenue Code and dividends deemed to 
have ·.been dishibuted by a. DISC or former OISC a8 provided in Section 995 of 
said Internal Revenue Code, other than t:liirty per cent of dividends receiyed 
from a domestic corporation in which the taxpayer owns less than twenty ~r 
cent of the total voting power and value of the stock of such corporation, and (E) 
additionally, in the case of all taxpayers, the value of any capital gain realized 
from . the sale. of any land, or interest in. 'land, to the, state, any politi~ 
subdivision of the state, or to any nonprofit land conservatiol). org~tion 

. where such land iS .to be permanently preserved as protected open space or to a 
water. company, as··defined in section 25-32a, where such .land is to be 
pe.rmanently preserved as protected open space or as· Class I or dass II water 

· company.land. 

Sec. 3. Subdivision (3) of subsection (a) of sec~on 12-217 of the general 
statutes is repealed and the following is substitute(,:~ in lieu thereof (Effective from 
passage an_d appliaible to income years corizmencing on or after January· 1, 2010): 

(3) Notwithstanding any provision of this . section to the contrary, no 
dividend received from a real estate investment ~st. shall be deductible under 
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this section by the recipient unless the dividend is: (A) Deductible under Section 
243 of the Internal Revenue Code; ·[or] (B) receiyed by a qualified dividend 
recipient from. a qualified real estate investment trust and, as of the last day of 
the p~riod for which such dividend is paid, persons, not including the qualified 
dividend recipient or any person that is. either a related person to, or an 
employee or director.of, the qualified dividend·recipient, have outstanding cash 
capital ~ontributions to the qualified real estate 'investment trust that, in the 
aggregate, exceed" fiye per cent of the fair ·market value of the aggregate real 
estate assets, valued as of the last day of the period for which such dividend is 
paid,.·thert held by the qualified reai estate inve~tmertt trust; or CC) received from 
a captive real.estate investment trust that is subject to the tax imposed under this 
chapter. For purposes of this sectiort, a '~related person~' is as defined in 
subdivision ·(7) of subsection (a) of sec:tion 12-217m, '~real estate asse~" is as· 
defined in Section 856 of the Internal Revenue Code, a "qualified dividend 
recipient" mean$ a dividend recipiel').t .W.h.CLbas· :invested in a qualified real estate 
investment trust prior t9 April1, 1997, ·and a "qualified real estate investment 
trust" means. an ~ntity that both was incorporated and had contributed to it a 
minimum of five htmdred million dollars worth of real estate assets prior to 
April1, 1997, and that elects to be a real estate investment trust ':ffider Section 856 
of the Internal Revepue Code prior to April1~ 1998 . 
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