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DEPUTY SPEAKER GODFREY:

Bill is passed in concurrence with the Senate.

" ‘Would the Clerk please call Calendar 75.
THE CLERK:

- On page 4, Calendar 75; House Bill Number 5241,
AN ACT CONCERNING CANDLEWOOD LAKE, favorable report
by the Committee on the Environment.
DEPUTY SPEAKER GODFREY:

Representafive Olson.

REP. OLSON - (46th):

Thank you, Mr. Speaker.

Mr. Speaker,. I rise to.pass h—'paés this item
very temporarily. Thank you, Mr. Speaker.

DEPUTY SPEAKER. GODFREY:

Question is to pass it very temporarily. Is
there objectidn? Hearing none, the item is passed
temporarily, very temporarily.

The Clerk will call Calendar 366, please.

THE CLERK: _ ’

On page 15,-Calendar'366, Substitute for House

Bill Number 5494, AN ACT CONCERNING VARIOUS CHANGES
TO TITLE 12, favorable report of the Committee on
Finance Revenue. and Bonding.

DEPUTY SPEAKER GODFREY:

TN



003105

ckd/gbr - 139
HOUSE OF REPRESENTATIVES ) May 1, 2010

The sartorially resplendent, Cam Staples.
REP. é&APLEs' (96th) :

Thank you, Mr. Speaker.

Mr. Speaker, I move acceptance passage of the
bill.

" DEPUTY SPEAKER GODFREY:
Question's on passage. Will you remark, sir?
' REP. STAPLES (96th):

 Yes, thank you,

Mr. §peakér, the bill before us has a number of
provisigns, some of which are technical in nature
and a*few'whicﬁ are substantive. What I'd like to -
do is at this time I'd-like to call an amendment,
summarize that amendment and then dget to the
subsﬁantive portions of the bill after we consider
thé amendment. The amendment, Mr. Speaker, is LCO
Number 4899, and I would ask the Clerk, please to
' céll and that I'a'be permitted to summarize.
-DEBUTY SPEAKER GODFREY:

Clegk is in possession of LCO Number 4899,
'thch will be designated House Amendment Schedule
"A."

Will the Clerk please call the amendment.

'THE CHAIR:
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LCO Number 4899, House "A," offered by
Representatives Staples and Senator Daily.
DEPUTY SPEAKER GODFREY:

Gentleman's asked leave of the chamber to

summarize. Is there objection? Hearing none,

Representative Staples.

REP. STAPLES (96th):

Thank you, Mr. Speaker.

The amendment.before us makes two substantive
changes to our statutes. One is a change to
langﬁage in the underlying bill that will limit the
usé of real estate investment trusts that are sham
transactions to avoid tax pot -- paying taxes. This
amendment is a technical amendment to ensure tﬁat we
are not trampling the rights of’legitiﬁate real
estate investment ‘trusts, which both the underlying
bill does and this clarifies to ensure that we're
not doing that.

The second portion of the amendment, Mr.
Speaker, expands the capacity of projects that would
take advantage of an historic tax credit program to
allow for the ordering of commercial prior to
residential construction in a mixed-used

development, which is presently permitted, Mr.
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~ Speaker, but. this would permit the.developer-to
obtain the tax credits for the commercial portion
prior to beginning and commenc -- or committing and
completing the residential portion. And we think
that makes sense in order to allow for a mixed-used
development éf-the type that is anticipated under
the pro -- uﬁdér the bill. So, Mr. Speaker, with
that I would urge adoption-of House Amendment "A."
DEPUTY SPEAKER GODFREY:

Questionfs on the.adpption of House Amendment
échédulel"A." Will you remark further on House
Amendment Schedule "A"? -

If not, let me try your minds. All those in
favor signify by'saying aye.

REPRESENTATIVES:

Aye.

DEPUTY SPEAKER - GODFREY:

Opposed, nay. The ayes have it. The amendment

is adopted.

Remark further on the bill as amended,
Representative Staples?
REP.lSTAPLES (96th)

Thank you, Mr. Speaker. Just briefly about the

bill. As I mentioned with House "A," there is a
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provision in the underlying bill which limits the
use of real estate investment trusts as a tax
avoidance vehicle. There are specific conditions
where that occurs where a corporation might use a
wholly-owned subsidiary just as an opportunity to
out -- to relocate assets out of state and then use

that relocation as a -- as a mechanism for leasing

back those assets creating a deduction and writing

that off. And I think there's fairly uniform
agreement that that type of sham transaction should
be explicitly prohibited.

The bill is carefully crafted to ensure that
legitimate real estate ipvestment trusts are not
impacted, and I think it does sd effecti&ely;

Additional-provisions of the bill are
relatively technical in nature. There is one
relating to amending tax returns which-haS'to do
with triggering thé ame -- the requirement to amend
a state tax return within a certain time period
following amendment of a federal tax return.
There's a section that speeds up the remit of.a
sales tax .permit that has been held by an inactive

sellers, a current requirement but it also puts a

little more teeth into that. And a few other
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technical changes, Mr. Speaker, reiating to the --
lSOme tax reports, Neighborhood Assistance Acts Tax
Credits, taking away a redundant reporting
requirement, permitting a little expansion of
electronic funds transfer requirements, Mr. Speaker,
‘,énd I think altoge -- together the bill makes a lot
-of'sense, and_I'the:that my colleagues will support
it. Thank you.
DEPUT&.SPEAKER GODFREY:.

Thank, you, ‘sir.

Representative Candelora.
REP. CANDELORA (86th):

Thank you, Mr. Speaker.

I.rise in support of this bill, but I did have
just a couple queétions -—
- BEPUTY SPEAKER GODFREY:

Please proceed, sir.
REP. CANDELORA (86th):

-- to the Chairman of the Finance Committee.

Thank you; Mr. Speaker.

In the first section discussing the captive
REITs definition that we've created, you spoke a
little.EO'what loophole we are closing, and I just’

wanted to get.-clarification. Where these are
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situations that these REITs are created specifically
in the instance of, say, Walmart that creates a
REIT, pays rent to that REIT, dividends are paid out
and their able to basically avoid having to pay
income tax because they're funneling this money
through the REIT, am I correct, through you, Mr.
Speaker.

DEPUTY SPEAKER GODFREY:

Represeéntative Staples, do you care to respond?
REP. STAPLES (96th):

Through you, Mr. Speaker, yes, that's correct.
DEPUTY SPEAKER GODFREY: -

Representative Candelora.

REP. CANDELORA (86th):

Thank you, Mr. Speaker, I appreciate the
answer.

I think it's important for us to recognize
this. We've heard a lot of discussion in the
Finance Committee about the various loopholes. One
"of the proposals we did see was a unitary tax
p;oposal to try to close those loopholes. And what
we're doing here today is actually specifically
addressing a particular issue in Connecticut, which

I think is significant and has good public policy.
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And so I do support that provision. And, again, I
agree with -- with the Chairman of the Finance
Committee, many of this stuff is technical and --
and T do ;upport the underlying bill.

Thank you, Mr. Speaker.
DEPUTY SPEAKER GODFREY ;

Thank. you, sir.

Will you remark further on the bill as amended?

Will you remark further on the bill as amended? 1If

not, staff and guests please come to the well of the

House. Members take your seats. The machine will
be opened; -

THE- CLERK:

The House of Representatives is voting py roll
call. Members to the chamber. The House is voting
by roll cail. Members to the chamber, please.
DEPUTY SPEAKER GODFREY:

Have all the members voted? 1If so the machine

will be locked.

The Clerk will take a tally, and the Clerk will

announce the tally?
THE CLERK:
. House Bill 5494 as amended by House "A."

Total Number Voting 146
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Necessary for Passage

Those voting Yea

Those voting Nay

Those absent and not voting

DEPUTY SPEAKER -GODFREY:

Bill, as amended, is passed.

DEPUTY SPEAKER ALTOBELLO:

May 1,

74

146

Will the Clerk please call Calendar 75.

THE CLERK:

003112
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2010

On- page 4, Calendar 75, House Bill Number 5241,

of Committee on Environment.
DEPUTY SPEAKER ALTOBELILO:

Represeritative Roy.

REP. ROY (119th):

Thank you, Mr. Speaker.

" AN ACT CONCERNING CANDLEWOOD LAKE, favorable report

I move acceptance of the joint committee's

favorable repoit and passage of the bill.

DEPUTY SPEAKER ALTOBELLO:

Question for the chamber is acceptance of the

joint committee's favorable report and passage of

the bill.
Please proceed, sir.

REP. ROY (119th):
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THE CHAIR:

Without objection, so ordered.

SENATOR LOONEY:
Thank you, Mr. President.

Calendar page 17, Calendar 540, House Bill 5494,

move to place on the consent calendar.

THE CHAIR:

Without objection, so ordered.

- .SENATOR LOONEY:

Thank you, Mr. President.

Calendar page 18, Calendar 543, House Bill 5399,

~move to place on the consent calendar.

THE CHAIR:

Withou£ objection, so ordered.

SENATOR LOONEY:

Thank you, Mr. President.

Calendar page 18, Calendar 544, éf-louse Bill 5434,

move to place on the consent calendar.

THE CHAIR:

Without objection, so ordered. &

SENATOR LOONEY:
Thank you, Mr. President.

Calendar page 18, Calendar 547, House Bill 5196,

,move to place on the consent calendar.
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Calendar page 10, Calendar 461, House Bill 5207;

Calendar 483,'House Bill 5244.

Calendar 484, on page 11, House Bill 5383; Calendar

487, House Bill 5220; Calendar 488, House Bill 5297;

Calendar 490, 5425 —-- House; Calendar 496, House Bill

5497; Calendar 509, House Bill 5126.

Calendar page 14, Calendar 511, House Bill 5527;

" Calendar 514, House Bill 5426; Calendar 516; House Bill

5393.

———

Calendar page 15, Calendar 520, House Bill 5336;

Calendar 521, House Bill 5424; Calendar 523, House Bill

5223; Calendar 525, House Bill 5255.

Calendar page 16, Calendar 531, House Bill 5004.

Célendar page 17,_Calendar 533, House Bill 5436;

Calendar 540, House Bill 5494; Calendar 543, House Bill

5399.

Calendar page 18, Calendar 544, House Bill 5434;

Calendar 547, House Bill 5196; Calendar 548, House Bill

5533; Calendar 549, House Bill 5387; Calendar 550, House

Bill 5471; Calendar 551, House Bill 5413; Calendar 552,

House Bill 5163; Calendar 553, House Bill 5159.

Calendar page 19, Calendar 554, House Bill 5164.
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Calendar page 20, Calendar 556, House Bill 5498;

" Calendar 557,”House Bill 5270; 559, House Bill 5407; 562,

}
House Bill 5253; and House Bill -- Calendar 563, House

Bill 5340; Calendar 567, House Bill 5371; and Calen&ar

573, House Bill 5371.

Mr. President, I believe that completes the items

THE CHAIR:
Mr. Clerk, could you pleaée give me on Calendar 567,

do you have 5516, sir?

THE CLERK:

What -- what calendar?
THE CHAIR:

567 on page 22.
THE CLERK:

It's 5516.

THE CHAIR:

Yes, sir. Okay.

Machine's open.

‘THE CLERK:

An immediate roll call vote has been ordered in the

Senate on the consent calendar. Will all Senators please

return to the chamber. Immediate roll call has been ordered iii the Senate on the

. consent calendar. Will all Senators please return to the chamber.,
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THE CHAIR:

Have all Senatérs voted? Please check your
vote. The machine will be locked. TThe.Clerk
will call the tally.

THE CLERK:
Motion is on adoption of Consent

Calendar Number 2.

Total number voting 35

Necessary for Adoption 18

Thosé voting Yea | 35

Those voting Nay -0

Thoée absent and not vbting 1
THE CHAIR: |

Consent Calendar Number 2 passes.

Senator Looney.
SENATOR LOONEY:

Yes,-Mr. 'Président.

Mr. President —-- Mr. President, before
moving to adjourn, I would like to ensure the
entire chamber wili wish Laura Stefon, Senator
McDonald's aide,:my fo;mer‘intern, a'happy
5irthday.

And with that -- and with that, Mr.

President, I would move the Senate stand adjourn
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Commissioner Nicholson, would you like to come
forward please?

Thank you very much for joining us and why
don't you just give your testimony.

COMMISSIONER -RICHARD NICHOLSON: Thank you, Mr.
.Chairman. Good morning, Representative Staples
and members of the Finance, Revenue and Bonding
Committee: My name is Richard Nicholson, I am
currently the Commissioner of Revenue Services.
And I'm here this morning to talk to you about
the four bills which have been submitted by the
Department and raised by this committee.

Good morning, Senator Daily. Raise Bill 445 is
the first bill I'll talk about. That is a bill

that will allow us to better collect monies -

owed to the state. And what this bill does is }Hbszti
provide enabling legislation for us to adopt SﬂaiESD
regulations to partner with another state E; 7 E;
agency .to- ensure tax compliance. J5£t5~—

What we envision as a pilot program here is

. partnering with an agency that issues licenses
and require those licensees.who apply for a
license or a renewal of a license to obtain a
clearance from Revenue Services before being
allowed to renew or obtain an initial license.
What we would do to the prospective licensee is
determine whether they had an unsatisfied tax
liability or whether they are currently in a
payment plan. They will not receive that
license until they pay the liability or make
arrangements with Revenue Services to satisfy

. that liability.

This initiative is motivated among other things
by licensees who currently use limited
liability companies to avoid paying trust
taxes, such as sales taxes that they have
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Another important collection vehicle that the
Department has is in its ability to collect
trust taxes. For instance, sales taxes are
withholding taxes, taxes that are collected
from the state and are considered held in trust
for the state. To be able to collect those --
we have current authority to collect those from
the person responsible for filing those tax
returns and paying over the taxes collected in
case the business entity does not pay those
taxes over to us. What we've done here with
this legislation is to clarify and make uniform
the process for collecting from the responsible
person. It will provide for a hearing for the
retailer or employer to contest the liability.
That would be the first hearing. And if the
liability still remains unsatisfied, after the
Department is unsuccessful at the first step,
the responsible person would have an
opportunity to challenge whether that person
met the requirements of being a responsible
person. And it will also allow the responsible
person to recover from -the retailer or employer
the taxes that they have to pay the state on
behalf of that entity.

Moving on to Raised Bill 5494, this provision
has a couple of noteworthy provisions in there.
One is a change to address -- I'm sorry, to add
a provision addressing the tax avoidance
problem associated with entities called
"captive REITS." That problem -- and I've
attached it to my testimony -- was highlighted
in a front page story of the Wall Street '
Journal of February 5th, 2007. And essentially
what captive REITS do is that they allow a
company to pay rent to itself, take a deduction
for the rental expenses- and receive the rent
back through a nontaxable dividend. All of
that circular flow of funds results in a
significant corporation tax loss for the state
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of Conngcticut.

Now, we have had discussions with our tax
advisory group and they have pointed out on
this proposal -- and they have pointed out to
us that there are exceptions that should be
included for what are called legitimate captive
REITs that are employed by foreign markets,
nonprofits ‘and publicly traded REITs. And we

" have submitted today substitute language to

accomplish that and we would hope that the
committee would act favorably on our substitute
language so that ultimately we would be
reaching what I'1ll call the bad captive REITs
and allowing an exception for good captive
REITs.

This bill also provides a revision in the way
that we treat amended Connecticut returns for
corporate business tax and personal income tax
where an amended federal tax return is filed
for one of those two taxes. Essentially what
this does -- it changes the due date for filing
that amended, K return from 90 days after the
filing of the federal return to 90 days --
within 90 days of the final determination on
the federal refund. This is a much simpler way
for all of us. to proceed. Currently, very
often, we have to wait for the final
determination and it can be a considerably

" lengthy time after the original amended return

was filed.

Senate Bill 430. That'is a bill to change the
‘enforcement of cigarette tax statutes in two
.'places from a misdemeanor to an infraction.

And this is for someone who fails to renew

"their cigarette dealer's license, and for

someone who sells or possesses for sale less
than three cartons of unstamped cigarettes.

And the reason we're proposing this is because
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determined by the court?

REP. STAPLES: Okay. Thank you. Any further
questions 'from members of the committee?
Senator Daily, go ahead.

SENATOR DAILY: Good morning again: In 445,'what's
the definition of reasonable attorney's: fees?

COMMISSIONER RICHARD NICHOLSON: I'm informed that
that's going to be the standard -- .it's going
to be --- it's going to be the normal standard
that would have to be approved by the court,
like in Connecticut, that awards judgment for
the state, so it would be, it has to be court

- approved attorney's fees. :

SENATOR DAILY: Okay. And other states have that
same process?

COMMISSIONER RICHARD NICHOLSON: Many do.

SENATOR DAILY: And then in 5494, how do we go about
determining good and bad REITs?

COMMISSIONER RICHARD NICHOLSON: Well, hopefully our
sub -- hopefully our substitute language will
do that. Because we've carved out what other
states have carved out from the definition of -
captive REIT and those are the entities that
are using -- there's a whole area of Australian
REITs that we heard about, there's nonprofits
‘that use REITs -- and we're not concerned about
nonprofits. paying tax obviously. And the third
area is publicly traded REITs. - So we carved
those out. And if you fit into those carve
outs, you will not be subject to the add back
of the dividend pay deduction, which really
changes the dynamlcs here for the captive
REITs.
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And that Wall Street Journal article will sort
of outline how this has developed as a tax
strategy -- I'll call it a tax minimization
strategy -- that was embraced by some
companies, large companies.

SENATOR DAILY: You're right and we've been hearing
about it for. quite some time. So it's good to
have a way to address it. I think I become
concerned when almost everything -- when so
many things that we start out to do -- cite
Walmart as the culprit -- I mean there's so
many others, too.

COMMISSIONER RICHARD NICHOLSON: I think the Wwall
Street Journal article referred to Walmart.

SENATOR DAILY: Right, right.

REP. STAPLES: Thank you. Any further questions
from members of the committee?

Thank you very much, Commissioner.

At this time, we'd like to invite a panel that
was invited by the Chairs to testify today from
the Connecticut Conference of Municipalities.
That's Mayor DeStefano, Mayor Currey, MICHAEL
Milone and Gian-Carl Casa from CCM.

- We took the step of inviting this panel because
of the importance of the issues before us. We
wanted to make sure we heard from you in a
format where we would have an opportunity to
ask extensive questions if we had them and give
you a chance to give us your sense of these
bills that are before us. So I want to thank
you for coming today and happy to have Gian-
Carl or -- however you've organized your '
presentation -- have you go ahead.
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questions of Mr. Phelan? Thank you.
TIMOTHY PHELAN: 'Man, that was too easy. Thank you.

SENATOR DAILY:  You're welcome. Eric George
followed by Matt Cholewa.

ERIC GEORGE: Senator Daily, Representative Staples,
my name is Eric George and I'll be playing the
part of Bonnie Stewart for you today, who
regrets that she can't be here but is under the
weather. ) '

I'm here to offer comments on several of the
bills before you. First is_Senate Bill 433 and
we would like to thank the committee for
raising this bill. We strongly support it. It
would clarify that in tax appeals, the burden
of proof would be preponderance of the evidence
"as opposed to -- in one tax case, which imposed
clear and convincing as the standard, a much
higher standard, usually reserved for specific
cases, not in general tax appeal cases. So
"this would clarify existing law. And that
case, just so you know, for the committee's
edification, is currently being appealed.

Thank you again for raising that bill.

Senate Bill 436, we do oppose this. This along

with House Bill 5480 deals with regional sales

tax models and,we do oppose regional sales tax

models as they add to the complexity of those

dealing with tax matters. It adds to the

number of taxing districts and the overall

conundrum and complexity of that, so we do :

oppose that. Overall, it just makes it more

onerous for taxpayers to move on. .Hﬂﬂﬁﬂﬂi

With regard to Senate Bill 444, we have a Eﬂzﬁt£5:

couple of concerns. Notably, this deals with
nonresident contractor bonds. And it ‘does
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impose certain requirements. These bonding
requirements unfairly burden the small business

community and one of the major reasons for this

is that is the part of the business community
that it is the most difficult to get
notifications as to new laws and changes out
to. So they may very unwittingly be in
violation of the law if this were to pass.

I would also say that this actually acts as a
competitive disadvantage to Connecticut
contractors because part of the bill deals with
posting on DRS' website the list of approved
out of state contractors who've been bonded.
Well, that's basically advertising for them.

So either everybody should be up on the website

"or mnobody.

With regard to Sepnate Bill 445, we do have
several concerns. The one I would like to

point out to you, most notably is in Section 2,
which allows the state to unilaterally be
awarded attorneys fees. If this is going to be
the case, it should be for any prevailing
party, not just the state.

And then finally, in terms of my spoken
comments, I would just like to note that on
House Bill 5494, we received the substitute
language for this bill which concerns various
changes to Title 12 this morning. We need a
couple of days -- and hopefully, you will grant
us -- to review it so we can get you our
comments. On first blush, it ‘is better than
the original, but we still have some concerns.
They are listed in the written testimony from
Bonnie before you, and as well as certain

‘'suggested changes that we have forwarded to DRS

so ‘that now the committee has them as well.

With that, I'd be happy to try and answer any
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BONNIE-STEWART.
VICE PRESIDENT OF GOVERNMENT AFF_AlRS
CONNECTICUT BUSINESS & INDUSTRY ASSOCIATION
__ _ BEFORE THE
FINANCE, REVENUE AND BONDING COMMITTEE
MARCH 15, 2010

My name is Bonnie Stewart. | am vice president of govemment affairs for the
Connecticut Business and Industry Association (CBIA). CBIA represents approximately
10,000 member companies in virtually eveg_-ipqpstry. They range from large, global

- corporations to small, family-owned businesses. 'fhe vast majority of our member
companies have fewer than 50 em’ployees.

There are several bills before you today that | will be addressing. They include:

‘ | e SB433An Act Concerning The Burden Of Proof In Tax Appeals (Support)

e SB 436 An Act Concermning Municipal Revenue (Oppose)'

o SB444 An Act Concemning Revisions To The Nonresident Contractor Bond
Statute (Modifications Needed)

. SB'445 An Act Enhancing The Ability Of The Department Of Revenue Services
"~ To Collect Outstanding Taxes (Modifications Needed)

e HB 5480 An Act Permlttmg A Regional Sales Tax (Oppose)

o HB 5494 An Act Conceming Various Changes To Tltle 12 (Modifications
Needed)

Testimony on all of these measures is on the following pages.

350 Church Street ® Hartford, CT 06103-1126' o Phone: 860-244-1900 ¢ Fax: 860-278-8562 ® cbia.com
10,000 businesses working for @ competitive Connecticut
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HB 5494 An Act Concerning Various Changes To Title 12

This moming, CBIA received substitute language for HB 5494 from the DRS. We would
appreciate having a coubie of days to review it and subsequently provide the DRS with
our response. The substitute language received is an improvement over RHB 5494, but
we know we will have some concemns. For example, there is no good policy reason why
a captive REIT should not be able to.deduct payments made to an unrelated third party
shareholder. The proposal the business community shared with fhe DRS (see below)
does not have that problem. Another issue arises when the captive REIT owner is in a
jurisdiction that does i impose a taxon tham—dnder such cwcumstances there is
no tax game being played and the owner could be subject to double taxation.

As we prepare our response, we include below a copy of a modified draft of HB 5494 .
that the business community shared with the DRS on March 3, 2010:

Business Community’s Proposed Version of HB 5494

. (DRS #2: AA Making Various Changes to Title 12)

Sec. 1. (Eﬁ'ectzve upon passage for income years commencmg on or after January 1,
2010.) (NEW) (a) As used in this section:

)] “Captive real estate investment trust” or “captive REIT” means a corporation, a
trust, or an association: (A) that is considered a real estate investment trust for the income
year under Section 856 ofthe Internal Revenue Code; (B) that is not regularly traded on an
established securities market; and (C) in which more than fifty percent (50%) of the voting
power, beneficial interests or shares are owned or. controlled, directly or constructively, by a
single entity that is subject to Subchapter C of Chapter 1 of the Internal Revenue Code, such
entity to be referred to as the “captive real estate investment trust owner” or “captive REIT
owner” for purposes of this section. “Captive real estate investment trust” or “captive REIT”
does not include a corporation, a trust, or an association in which more than fifty percent
(50%) of the entity’s voting power, beneficial interests, or shares are owned by a single entity
described in the preceding subparagraph (C) that is owned or controlled, directly or
constrictively, by: (A) a corporation, a trust, or an association that is considered a real estate
investment trust under Section 856 of the Internal Revenue Code; (B) a person exempt from

‘taxation under Section 501 of the Internal Revenue Code; (C) a listed property trust or other

foreign real estate investment trust that is organized in a country that has a tax treaty with the
United States Treasury
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Department governing the tax treatment of these trusts; or (D) a real estate investment trust
that is intended to bécome regularly traded on an established securities market and satisfies the
requirements of Section 856(a)(5) and Section 856(a)(6) of the Internal Revenue Code under
Section 856(h) of the Internal Revenue Code. For purposes of this subdivision, the
constructive ownership rules of Section 318 of the Internal Revenue Code, as modified by
Section 856(d)(S) of the Internal Revenue Code, apply to the determination of the ownership

.of stock, assets, or net profits of any person.

2) “Related member” means a person that, with respect to the taxpayer during all
or any portion of the taxable year, is: (A) a related entity, as defined in this subsection, (B) a
component member, as defined in Section 1563(b) of the Internal Revenue Code, (C) a person
to or from whom there is attribution of stock ownership in accordance with Section 1563(e) of
the Internal Revenue Code, other than a statutory business trust of which each beneficiary is
not a related entity to the taxpayer, or (D) a person that, notwithstanding its form of

 organization, bears the same relationship to the taxpayer as a person described in
-subparagraphs (A) to (C), inclusive, of this subdivision.

(€)) “Related entity” means (A) a stockholder who is an individual, or a member of
the stockholder’s family enumerated in Section 318 of the Internal Revenue Code, if the
stockholder and the members of the stockholder’s. family own, directly, indirectly, beneficially
or constructively, in the aggregate, at least fifty percent of the value of the taxpayer’s
outstanding stock; (B) a stockholder, or a stockholder’s partnership, limited liability company,
estate, trust or.corporation, if the stockholder and the stockholder’s ‘partnerships, limited
liability companies, estates, trusts and corporations own directly, indirectly, beneficially or
constructively, in the aggregate, at least fifty percent of the value of the taxpayer’s outstanding’
stock; or (C) a corporation, or a party related to the corporation in a manner that would
require an attribution of stock from the corporation to the party or from the party to the
corporation under the attribution rules of the Internal Revenue Code, if the taxpayer owns,
directly, indirectly, beneficially or constructively, at least fifty percent of the value of the

" corporation’s outstanding stock. ‘The attribution rules of the Internal Revenue Code shail

apply for purposes of detenmmng whether the ownership requirements of this subdivision
have been met.

4) “Captive REIT related member” means, with. respect to a captive REIT, the
captive REIT owner of the captive REIT or a related member of such captive REIT owner.

(5)  “Captive REIT income adjustment™ means the amount by which the
Connecticut net income of a captive REIT, after apportionment, that would be subject to tax
under chapter 208 of the general statutes would increase if the captive REIT were unable to
deduct, for purposes of determining federal net income, the dividends paid by the captive
REIT to each captive REIT related member to the extent such dividends do not constitute
taxable income to the recipient of such dividends under the laws of this state. or another state

“or local Junsdlctxon or to the extent such dividends are deductible pursuant to section 12-
-217(a)(3)

'.' ) ' 9
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©6) “Captive REIT related member’s proportionate share of the captive REIT
income adjustment” means, with respect to a captive REIT related member of a captive REIT,
the product of: (A) the captive REIT income adjustment of the captive REIT to which the
captive REIT related membeér, Which is otherwise subject to tax under chapter 208 of the
general statutes, has directly or indirectly paid, accrued or incurred deductible expenses or
costs; multxphed by (B) a fraction of which the numerator is the total amount of deductible
expenses or costs directly or indirectly paid, accrued or incuired by such captive REIT related
member to the captive REIT, and the denominator of which is the total amount of deductible
expenses or costs directly or indirectly paid, accrued or incurred by all taxpayers who both are
otherwise subject to tax under chapter 208 of the general statutes and are captive REIT related
members of the captlve REIT

(_b) For purposes of computing its net income under section 12-217, a corporation
that is a captive REIT related member of a captive REIT shall add back all otherwise
deductible expenses and costs directly or indirectly paid, accrued or incurred to, orin
connection directly or indirectly with one or more direct or indirect transactions with, the
captive REIT to the extent of such captive REIT related member’s proportionate share of the
captive REIT income adjustment of the captive REIT. Such expenses and costs shall be added
back before net income is apportioned as provided in chapter 208 of the general statutes.

() Nothing in this section shall be construed to require a corporation to add to its
net income more than once any amount of otherwise deductible expenses and costs directly or
indirectly paid, accrued or incurred fo, or in connection directly or indirectly with one or more
direct or indirect transactions with, a captive real estate investment trust.

(d)  Nothing in this section shall be construed to limit or negate the commissioner’s
authority to enter into agreements and compromises otherwise allowed by law or to negate an
existing agreement or compromise that the commissioner determines is reasonably consistent
with the intent of this section.

(¢) . Nothing in this section shall be construed to limit or negate the commissioner’s
authority to make adjustments under section 12-221a or 12-226a.

10



B =00

000402 -

STATE OF CONNECTICUT

- DEPARTMENT OF REVENUE SERVICES

'OFFICE OF THE -
COMMISSIONER

March 15, 2010

TO: The Honorable Eileen Daily, Co-Chair
The Honorable Cameron Staples, Co-Chair
Members of the Finance, Revenue and Bonding Committee

FROM: Richard D. Nicholson, Commissioner N'
: Department of Revenue Services -

RE: Senate Bill No. 445, AA Enhancing the Ability of the Department of
Revenue Services to Collect Outstanding Taxes. '
House Bill No-5494, AAC Various Charnges to Title 12.
Senate. Bjll No..430, AAC Certain Cigarette Tax Violations.
Senate Bill No. 444, AAC Revisions to the Nonresident Contractor Bond

Statute.

Good morning Senator Daily, Representative Staples and members of the Finance

Committee. My name is Richard Nicholson. | am the Commissioner of Revenue

Services and | am here before you this mornlng to urge passage of four bills, all of which
- were submitted by the Department.

Senate Bill 445, An Act Enhanc’ing the Ability of the Department of Revenue
Services to Collect Outstanding Taxes, has several provisions that will help the
Department better collect monies currently owed the state. One such initiative is in the
form of enabling legislation that will allow the Department to partner with another agency
to ensure tax compliance. Under the concept proposed, a license applicant would be
required to obtain a clearance from DRS before being allowed to obtain or renew a
particular license from another state agency. In other words, a licensee or prospective
licensee who has an unsatisfied tax liability and who is not currently in a payment plan
will not receive a license until they pay the liability or. make arrangements to satisfy the
liability. This initiative; which the Department intends to implement as a pilot program
and will require the promulgatlon of regulations, is motivated by licensees using limited
I|ab|||ty companies to avoid paying trust taxes, such as sales tax, that they have

collected from customers.

Senate Bill 445 also provides that the Department may recoup its collection costs for a
civil suit that is brought in the courts of another state when the Department.is the
prevailing party.- Costs would include collection costs and reasonable attomey's fees.
This provision is very important in our efforts to pursue delinquent taxpayers who reside
outside of Connecticut. Our jurisdiction to use tax warrants to collect tax liabilities is
limited to assets in Connecticut. The ability to bring a collection action in ancther state
and include attorneys’ fees, solely for out-of-state collections, will put the state on a par
with other creditors. Currently 20 percent of our unsatisfied delinquencies are:out of
state taxpayers. Of our top 100 delinquents, 22 percent are out of state.

gile Your Taxes Eleclron.Ca,

- www.ct.gov/drs -
TWENTYFIVE S-lGOURN_EY STREET, SUITE 2 Affirmative Action / Eaual Oppartunity Emolover H ARTFORD, CONNECTICUT 06106
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Another important collection vehicle that the Department uses is the. ability to collect trust
taxes, for instance sales taxes or withholding taxes — taxes, that are collected for the
state and are considered held ‘in trust for the state, from the person responsible for filing
those tax réturns and paying over the taxes collected. The collection from a responsible

- person only. occurs when the Department is unable to collect the tax from the business

entity itself. It is important to emphasize that these taxes have already been collected
from the retail customer or the employee —however they have not been paid over to the
state. Our revisions to the responsible person statutes will clarify and make uniform the
process for collecting from that person. It'will, p_rowde a hearing for the retailer or
employer to contest the liability and,-if the liability is sustained, it allows for a second
hearing for the responsible person to contest whether that person satisfies the
requirements of being a responsible person. It also allows the responsible person to

recover from the retailer or employer.

Hogse Bill No. 5494, AAC Various Changes to Title 12, makes changes to several tax
statutes. These changes include a new provision addressing the tax avoidance. problem

associated with entities known as “captive REITS". The problem was highlighted in a
front page story in the February 5' 2007 edition of the Wall Street Journal, which | have
attached for-your reference. Essentially “captive REITs" allow a company to pay rent to
itself, take a deduction for the rental expenses and receive the rent back through a
nontaxable dividend. The circular flow of funds allows a company to save significant
corporation taxes by using this scheme.

In discussions with our tax practitioner advisory group. the Department. has made some
changes:to its original proposal, which changes are intended to insure that legitimate

“captive REITS" that are employed in foreign markets, nonprof its and publicly traded
REITS are not impacted. To this erid, | have attachedsubstitute language that embodies
the changes that grew out of those discussions and would respectfully request your
favorable consideration of these proposed changes )

This bill also revises the procedures for filing amended Connecticut returns in situations
where taxpayers file amended Federal income or corporate retums. Currently taxpayers
are required to file an amended Connecticut retum within 90 days of filing an amended
federal retum. In the case of amended retums claiming a refund, however, the normal
procedure is to wait for the IRS to make a final determination on the refund.

. Accordingly, and for consistency-purposes, the Department has proposed revising the
. current-statutory process-so as to require filing an amended return with the Department
within 90 days of the final federal determination.

Senate Bill 430, An Act Concerning Certain Cigarette Tax Violations, amends
current cigarette tax statutes to make it a $90 infraction instead of a misdemeanor for
persons who fail to renew their cigarette dealer’s license within 90 days of expiration and
to make it a2 $90 infraction instead of a misdemeanor for anyone who sells, or possesses
for sale, less than three cartons of unstamped cigarettes.

Current enforcement of these provisions requires a judicial hearing and generally results
in a court ordered fine of approximately $100. In effort to promote judicial economy, the
proposed amendments will allow Department law enforcement personnel to issue an
lnfractlon which, if not protested, may be paid through the mail.

A

DEPARTMENT OF REVENUE SERVICES



- 000404

Anothér initiative undertaken by the Department has been to streamline the process
involving nonresident contractor bond requirements under Conn. Gen. Stat. §12-430(7).
-Senate Bill 444, An Act Concerning Revisions to the Nonresident Contractor Bond
Statute, .is the result of a collaborative effort between the Department and

_ representatives of the private sector. The changes are intended to streamline the
process and provide quicker resolution for the contractors involved. The bill provides a
mechanism for one bond per project,-allows certain compliant nonresident contractors to
be treated as resident contractors and provides a $250,000 de minimis amount beforea

bond is required.

Enclosures

@ _ DEPARTMENT OF REVENUE SERVICES



From the WSJ Real Estate Archives

Wal-Mart Cuts Taxes
By Paying Rent to Itself

.

by Jesse Drucker |
From The Wall Street Journal Online
February 05, "l)(l7 :

As the world's biggest retailer, Wal- Man Stores Inc. pays billions of dollars a year in rent for Its stores. Luckily for Wal-Mart, in about 25 states it has been paying most of that rent to itseif - and
then deducting that amount from Its state taxes.

The strategy is complex, but the bottom fine is simple: It has saved Wal-Mart from paylng several hundred million dollars in taxes, according to court records and a person famIIIar with the matter.
And Wal-Mart is far from alone. I

The amrangement takes advantage of a tax Ioophole that the federal govemment plugged decades ago, but which many statels have been slower to catch. Here's how it works: One WaI-Mart
subsidiary pays the rent to a real-estate investment trust, or REIT, which is entitled to a tax break if it pays its profits outin dwidends Tha REIT is 99%-owned by another Wal-Mart subsndla
which reoelves the REIT's dividends tax-free And Wal-Mart gets to deduct the rent from stafe taxes.as & business expense, even though the money has stayed within the company.

Perily ¢ .anks 1o sophisticated fi f nancial strategies like these, states' fax eollectlons from eompanles have been plummeting: 0r|| average, WaI-Mart has paid only about half of the statutory state tax
rate for the past decade, according to Standard & Poor's Compustat, which collects data from SEC filings. The so-called “captive REIT" strategy alone cut Wal-Mart's state taxes by about 20%
over one four-year period. Now several state regulators are trying to crack down on the strategy, used largely by retallers and lbanks and some ather states have changed their laws to try Ie end
the practice. Yesterday, New York Gov. Eliot Spltzer included elimination of the loophole as part of his proposed budget, a fix he said would bring the state $83 million a year. .'

Pt * ki tax authorities are challénging Wal-Mart, saying its REIT strategy was intended to "distort [the company's] true net income,” aooordlng to its filings in the case in Superior Colirtin

Raleiy, N C. The state calls captive REITs a "high priority corporate tax sheltering issue" and In 2005 ordered Wal-Mart to pay $33 million for back taxes, interest and penalties stemming from the
REIT. The company paid it and last year sued the state for a refund.

The structure Wal-Mart Is using features some unusual elements. Because REITs must have at least 100 shareholders to gain fax benefits, roughly 100 Wal-Mart executives were enlisted to own a
combined total of around 1% of the REIT's shares, without any voting rights. H. Lee Scott Jr., now Wal-Mart's CEO, was listed as the REIT's "managing trustee” from 1996 to 2004.

A single Wal-Mart real-estate official, Teny Fuller, represented the company both as tenant and landlord in its lease with itself. Emst & Young LLP, the accounting firm that sold the strategy to Wal- -

Mart, also Is the company's outside auditor. In its internal sales fraining materials, the accounting firm explicitly labeled the strategy as a method to reduce taxes -- a red flag fo tax authorities, who
often demand that tax shelters have other business purposes.

Wal Man attomeys say in court filings that the strategy is perfectly legal and that North Carollna is exceeding its aulhority A spokesman for the Bentonwlle Ark. company, John Simley, sald Wal-
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Mart "is comfortable with its current structure and Is in compliance with federal and state tax laws.” He added that the REIT structure was adopted 10 "more eftectively and etﬁclently manage the
company’s real-estate portfolio, rncludlng the impact on'the company’s overall state tax planning.” :

Reégulators in at least a half-dozen states are going after companies that have trimmed their taxes through similar arrangements, Including Regions Financlal Corp.'s AmSouth Bancorp. unit;
AutoZone Inc. of Memphis, Tenn.; and two units of Bank of America Corp. in a Massachusetts case against Bank of America unit Fleet Funding inc., authorities call Fleet's REIT afrangement a
*sham" in court filings. They note that Fleet increased the salaries of the roughly 100 employees whom it made REIT shareholders to compensate.them for personal income taxes stemming from

ownership. The Multistate. Tax Commission; an association of state revenue authorities; says it has started examrnrng the use of captive REITS to avold taxes, alerting states to the Issue and
proposing legislative fixes to close the Ioophole

States collected more than $44 brIIIon last year in corporate income taxes, out of $607 bttlron in total state tax receipts, according to the Nelson A. Rockefeller Institute of Government, a nonpartrsan
think tank associated with the State University of New York. But the average effective corporate state and local tax rate has dropped from 6.7% duiring the 1980s to about 5% during the first half of

this decade, according to a recent report by the Congressional Research Service. This is in part because of the proliferation of state and local tax breaks, as well as tax shelters, according fo
several academrc and govemment studies.

. _Some corporate state tax planners say arrangements like these are merely smart business, and that the loopholes exploited by companies should be fixed by state Iegrslatures rather-than lifigated

by state lawyers. Critics of the shelters complain they let companies use public services provided by local govemmerits ~ ~ such-as pofice and fire protection or new highways — without having to
shoulder their fair share of the costs. Meanwhile, the portion of state taxes bomne by individuals is steadily rising.

Congress created REITs in 1960 as a way to allow smeller investors to put money in a wide portfolio of oommerclal real estate, spreading their risk. Congress also gave them a tax benefit: REITs

aren't subject o corporate income tax on the profits they pay to shareholders as Iong as they pay out at Ieast 90% of the profits. The shareholders still usually get federally taxed on the dividends,
which still count as income for them. '

b

After'a boom in REITs in the early 1990s, big aooountrng firms including Emst & Young and KPMG LLP ﬁgured out that on ttle state level, they could pair the tax break on REIT dividends vrrth a

separate fax rule that allows companies 1o receive dividends tax-free from their subsidiaries. With the REIT as a subsidiary |tself two rules.aimed at avolding double taxation could be combined to
effectively avoid any taxation at all. ]

The strategy worked especially well if the REIT was owned by a company incorporated, and claiming to do all its business, Irlr a state-such as Delaware or Nevada that often wouldn't tax the

corporate income anyway. That oreated an extra hurdle for other states to challenge the practice if they caught.onto it. -,

. Emst & Young early on targeted the banking industry as a possible beneficiary of the caplive REIT strategy. Like retallers. banks have branches in many states and often are liable for lols of state-
leve! corporate tax. Emst & Young targeted at least 30 banks, some of them its audit cilents. The SEC generally permits that dual role as long as the firm's fee Isn't contingent on the tax savrngs

According to documents-from a 1995 Internal Emst & Young sales training meeting reviewed by The Wall Street Journal, the aooountrng firm suggested banks put some of their income-producing

assets, such as a portfolio of morigages, info a REIT subsidiary, then use the double-tax break to "shelter* the income from state taxes. The REIT would issue a trny number of non-votrng shares to
bank "officers and drrectors fo meet the 100—shereho|der rule that REIT law requires: -

U.S. banks "pay millions of dollars each year in state and local taxes,” read the Emst & Young presentation'to its sales force. "The FSI State Tax Financial Product we have developed can
significantly reduce or eliminate this heavy tax obligation..." One section of the Emst & Young sales package featured hypothetical questions from clients about the REIT shelter, and the proposed

answers: To pass legal muster, many corporate tax shelters purport to have additonal buslness purposes behind merely saving laxes. Emst & Young. howaver, was blunt about the reason for its
proposed strategy:

"Q: What's the business purpose?

*A: Reduclion in state and local taxes.
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*Q: Whal if the press gets wind of this and portrays us as a 'tax cheat'?

*A: That's a possibllity....If you are concemed about possible negative publicity, you can counter it by reinvesting the savings in the-oommunity.'

An Emst & Young spokesman declined to comment on its REIT work, saying the firm was “prohibited from commenting on client matters.” The spokesman said he could not verify the authenticity
of the intemnal sales lraming documents based on quotes provided by the Journal. However, he said the "limited language communicated in the internal memo does not reflect the quality and nature

of the advice we provide to our clients."

Tax Relief

Wal-Mart has cut its
tax bills in about 25
states using a
sophisticated
real-estate strategy:
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State authorities have had mixed records so far in pursuing back taxes and penalies in caplive-
REIT cases. AutoZone, the big auto-parts chaln, won the right to deduct the dividends fromits
taxes in'Kentucky but lost a preliminary round In Louisiana. The Hawali Department of Taxation
won a case involving a REIT used by Central Pacific Financial Corp., a bank holding company.
AmSouth is in litigation with Alabama over tax benefits from its REIT.

Fleet Funding's REIT, on which the company was advised by KPMG, has led Massachusetts to
seek more than $42 million in back taxes, interest and penalties. BankBoston Corp. is in similar

litigation with Massachusetts. Both banks have been acquired by Bank of America, which declmed
to comment on the litigation.

Fleet's attomeys have sald in court papers that its REITs were legitimate, and the fact that they
were partly motivated by tax considerations doés not legally undermine their valid busmesé
purpose - 1o raise capital, they say. A KPMG spokeswoman declined to comment on the Fleet
case, but said It had stopped any involvement with prepackaged tax products" before a 2005

agreement It made with the U.S. Justice Department over improper tax strategies that also ed fo
the indictment of 17 former KPMG officials.

It's unknown how many disputes have been raised over the strategy used by WaI-Mart and others,

because such tax disputes are generally not disclosed unless lawsuits are publicly filed or lhe
eompany reveals them in SEC filings.

Wal-Mart adopted its caplive-REIT structure just as it was unwinding a previous strategy to reduce
taxes that states had begun to challenge. For the first half of the 1990s, the retailer used a so-
called intangible holdings company structure also used by many other corporations. Wal-Mart
transferred its trademarks to a subsidiary called WMR Inc. in Delaware, which does not tax many

: forms of corporate income. Then it paid the subsidiary for the use of the brands. That allowed Wal-

| Mart to deduct those payments from its local income taxes in some states, while WMR's income
wasn' taxed by Delaware.

Several states won challenges to the strategy, used by various retailers. Wal-Mart settled a dispute
over its use of WMR in Louisiana - the details of the settlement are sealed - and lost on the main
points of a case in New Mexico. Wal-Mart merged with WMR in February of 1997 and its use as a
state fax avoldance vehicle was apparently discontinued, according to New Mexico court records.

In the meantime, Wal-Mart set up a new vehicle to control its state tax bill: captive REITs. In'the summer and fall of 1996, Delaware corporate records show, Wal-Mart created a new hierarchy of
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subsidiaries: a REIT called the Wal-Mart Real Estate Business Trust, a Delaware-based parent company for the REIT; mlled the WaI-Mart Property Co.; and Wal-Mart Stores East Inc., parent of

the Delaware firm. Wal-Mart. Property owned 99% of the REIT's shares, and 100% of the votlng shares, aoeordrng to Wal-Mat court filings in North Carolina and West Virginia. The company also
set up a similar arrangement for its Sam's Club stores, . _ .

To meet the 100-shareholder threshold_ret'ruired for REITs, Wal-Mart distributed a minimal amount of nonvoling stoek..to approximately 114 Wal-Mart employees, according to a person familiar with
the arrangement. The dividend payouts were nominal. The structure involved Wal-Mart's top executive tier. The shiareholders were generally éxecutive vice presidents and above. David Glass,

then Wal-Mart's president and CEO, was listed as president of Wal-Mart Stores East on the lease agreement, and Paul Carter, then a Wal-Mart executive vice president, was listed as the president
of the REIT.

WaI-Mart began transtemng to the REIT ownership of the properties - the land and bulldlngs for hundreds of its stores in 27 states, real-estate records show. Then WaI-Mart Stores East slgned
a 10-year lease agreement with its REIT that took effect on Jan. 31, 1997, agreeing to pay a fixed percentage of the slores"gross sales" as rent, according to a copy of the arrangement filed in the.
North Carolma case Mr. Fuller, the Wal-Mart real-estate official, is listed as the contact for both the tenant and the landiord. The orig'lnal Iease was due {o be renewed this week.

Wal-Mart could deduct from its state-taxable Income the rent pard by WaI-Mart Stores East to the REIT. The REIT pald the majority of its rental eamings.to its 99% owner, Wal-Mart Property Co., in

the form of dividends. That company’s base in Delaware gave it another way to avold fiability for state taxes, slnoe some states do requlre that dividends a REIT pays to.its corporate owner be
taxed, as the federal govemment does. .

The Delaware subsrdlary then pald the money back fo WaI-Mart Stores East, the same subsidiary that made the payments to the REIT to begin with. Those payments to Wal-Mart Stores East ’
weren't taxed either, because dividends paid to a corporation by a subsidiary normally aren't counted as taxable income for the parent company.

The result of the circultous transaction: Wal-Mart could effectively {um rental payments to itself into state level tax-deductrons in most of the states where the payments have been made. Urlrder '

typical circumstances, rent paid to a third-party. landlord also would reduce taxable Income. But that would ordinarily be cash'out the door, like most other tax-deductible expenses. Here, the
majority of the tax-deductrble rental payments came straight back to WaI-Mart

|
The national tax savings havé been srgnlﬁoent Over a four-year period, from 1998 t0 2001, Wal-Mart and Sam's Club paid cempany-oontrolled REITs a total of $7.27 biilion that eventually came
back lo Wal-Mart in states across the country, according to a North Carolina Department of Revenue auditor’s report filed in oourt by Wal-Mar.. Based on an average state corporate income tax
rale of 6.5%, three accounting experts consulted by The Wall Street Journal estimated the REIT payments led to a state tax § savmgs for Wal-Mart of roughly $350 million over just those fouf years.

SEC fillngs show the company paid $1.18 billion in state taxes during that period. The loss-of federal deductions that bigger state tax payments would have triggered brought the company's
effective tax savings overaII down to about $230 million. Wal-Mart declined to oomment on the figures.

It is not clear how much Wal-Mart has paid to rts own REITs in the most recent five years. The yearly rental payments ~ on which the tax savings are based — are pegged to the "gross sales” of the
stores, according to the lease agreement.

Underscoring that the rental payments were cashless Wal-Mart accounting moves, an affidavit filed in North Carolina by the company’s former controller, James A. Walkér Jr., states that the

payments were made by simply debltlng the account of one subsldlary and then crediting the account of the other. “Wal-Mart Stores, Inc. served, in-effect, as a bank for” both sides, the affidavit
stated

In 2005, after an audit, the North Carolina Department of Revenue issued & notice lo Wal-Mart challenging the REIT structure. The state s site of about 140 of the company’s roughty 3,900 U.S.
stores, including Sam's Clubs Wal-Mart paid the $33 million the state sought, and In March 2006 sued for a refund.

- The company argues that the state does not have the authority to essentially combine the results of the subsidiary that did business in North Carolina with those-of the Delaware-based unit and the
REIT. The Delaware-based subsidiary, the company says, did no busingss in North Carolina and therefore was not taxable there. The company says in court filings that the REIT was qualified
under tederal taw, that all the deductions were properly taken and that its North Carolina tax retumns reflect its “true income.”
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Substitute language for section 1 of House Bill 5494, AAC Various Changes to
Title 12. (Section 1 to be replaced in its entirety.)

Section 1. Subsection (a) of section 12-213 of the general statutes is
amended by adding subdivision (27) as follows (Effective from passage, and
applzcable to income years commencmg on or after January 1; 2010):

- (NEW) (27) (A) Except as provided in subparagraph (B) of this
subdivision, “captive real estate investment trust” means a.corporation, a trust,
or an association (i) that is considered a real estate investment trust for the
taxable year under Section 856 of the Internal Revenue Code; (ii) that is not
regularly traded on an established securities market; and (iii) in which more that
fifty per cent of the: voting power, beneficial interests, or shares, are owned or
controlled, directly or constructively, by’ a single entity that is subject to
Subchapter C of Chapter 1 of the Internal Revenue Code.

(B) “Captive real estate investment trust” does not include a corporation, a_

trust, or an association, in which more than fifty per cent of the entity’s voting
power, beneficial interests, or shares are owned by a single entity described in
subparagraph (A)(iii) of this subdivision that is owned or controlled, directly or
constructively, by (i) a corporation, a trust, or an association that is considered a
real estate investment trust under Section 856 of the Internal Revenue Code; (ii)
a person exempt from: taxation under Section 501 of the Internal Revenue Code;

'~ (iii) a listed property trust or other foreign real estate investment trust that is

organized in a country that has a tax treaty with the Untied States Treasury
Department governing the tax treatment of these trusts; or (iv)-a real estate
investment trust that is intended to become regularly traded on an established
securities ‘market, and that satisfies the requirements of Section 856(a)(5) and
Section 856(a)(6) of the Internal Revenue: Code under Sectxon 856(h) of the
Internal Revenue Code.

- (C) For purposes of this subdivision, the constructive ownership rules of

Section 318 of the Internal Revenué Code, as modified by Section 856(d)(5) of the

Internal Revenue Code, apply to the determination of the ownershxp of stock,
assets, or net profits of any person.

- Sec. 2. Subdivision (1) of subsection (a) of section 12-217 of the general
statutes is repealed and the following is substituted in lieu thereof (Effective from
passage, and applicable to income years commencing on or after January 1, 2010)

(@) (1) In arriving at net income as defined in section 12-213, whether or
not the taxpayer is taxable under the federal corporation net income tax, there
shall be deducted from gross income, (A) all items deductible under the Internal



Revenue Code effective and in fGfce on the last day of the income year except (i)
any taxes imposed under the provisions of this chapter which are paid or
accrued in the income year and in the income year commencing January 1, 1989,
and thereafter, any taxes in any state of the United States or any political
subdivision of such state, or the District of Columbia, imposed on or measured
by the income or profits of a corporation which are paid or actrued in the income

year, (ii) deductions for depreciation, which shall be allowed as provided in -

subsection (b) of this section, [and] (iii) deductions for qualified domestic
production activities income, as provided in Section 199 of the Internal Revenue

Code, and (1v) in_the case of d@ny captive feal estate mvestment trust, the

Revenue Code, and (B) addmonally, in the case of a regulated investment

company, the sum of (i) the exempt-interest dividends, as defined in the Internal .

Revenue Code, and (i) expenses, bond premium, and interest related to tax-
exempt income that are disallowed as deductions under the Internal Revenue
Code, and (C) in the case of a taxpayer-maintaining an international banking
facility as defined in the laws of the United States or the regulations of the Board

of Governors of the Federal Reserve System, as either may be amended from .

time to time, the gross income attributable to the international banking facility,
provided, no expense or loss -attributable to the international banking facility
shall be a deduction under any provision of this section, and (D) additionally, in
the case of all taxpayers, all dividends as defined in the Internal Revenue Code
effective and in force on the last day of the income yeat not otherwise deducted
from gross income, including dividends received from a DISC or former DISC as
defined in Section 992 of the Internal Revenue Code and dividends deemed to
have been distributed by a.DISC or former DISC as provided in Section 995 of
said Internal Revenue Code, other than thirty per cent of dividends received
from a domestic corporation in which the taxpayer owns less than twenty per
cent of the total voting power and value of the stock of such corporation, and (E)
addxtionally, in the case of all taxpayers, the value of any capital gain realized
from .the sale of any land, or interest in land, to the state, any political
subdivision of the state, or to any nonprofit land conservation organization

. where such land is to be permanently preserved as protected open space or to a

water company, as-defined in section 25-32a, where such land is to be
permanently preserved as protected open space or as Class I or Class II water

- company land.

Sec. 3. Subdivision (3) of subsection (a) of section 12-217 of the general
statutes is repealed and the following is substituted in lieu theteof (Effective from

passage and applicable to income years commencing on or after January 1, 2010):

3) Notw1thstand1ng any provision of this section to the contrary, no ‘

dividend received from a real estate investment trust shall be deductible uinder
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this section by the recipient unless the dividend is: (A) Deductible under Section
243 of the Internal Revenue Code; [or] (B) received by a qualified dividend
recipient from.a qualified real estate investment trust and, as of the last day of
the period for which such dividend is paid, persons, not including the qualified
dividend recipient or any person that is either a related person to, or an
employee or director of, the qualified dividend recipient, have outstanding cash
capital contributions to the qualified real estate ‘investment trust that, in the
aggregate, exceed five per cent of the fair market value of the aggregate real
estate assets, valued as of the last day of the period for which such dividend is
paid, then held by the qualified real estate investment trust; or (C) received from
a captive real estate investment trust that is subject to the tax imposed under this
chapter. For purposes of this sectiori, a “related person” is as defined in
subdivision .(7) of subsection (a) of section 12-217m, “real estate assets” is as-
defined in Section 856 of the Internal Revenue Code, a “qualified dividend
recipient” means a dividend recipient who has invested in a qualified real estate
investment trust prior to April 1, 1997, and a “qualified real estate investment
trust” means an entity that both was. incorporated and had contributed to it a
minimum of five hundred million dollars worth of real estate assets prior to -
April 1, 1997, and that elects to be a real estate investment trust under Section 856
of the Internal Revenue Code prior to April 1, 1998.
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