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Thank you for your testimony . 

Bob Dahn followed by Sco_tt Basso·. 

ROBERT DAHN: Good afternoon committee chairs and 
committee members'. My. name is Robert Dahn, 
I'm on the Board of Directors of the National 
Society of Professional-surveyors. I'm the 
past Pr:esl.de~t of the ~onnecticut Association 
of Land Surveyors and their current 
legi~la'tive liaison. 

I'm here to speak in support of Raised Bill 
132 as -- the 13-2 as presented. The language 
containE;!d- in this bill i_s lang·uage that 
representat·ives of the surveying community and 
the landscape architecture community worked in 
c.oncer·t on last·_ year .-and we support the 
language, ·as p·resented. Just to be brief. 

SENATOR COLAPIETRO: Any questions from the 
Committee? 

Thank you_, Bob, for your testimony. That- was 
g_ood. Short and sweet . 

ROBERT DAHN: Do you like that? 

SENATOR COLAPIETRO: Scott Basso followed by Scott 
Basso. We have you twice down here. 

SCOTT BASSO: Good ·afternoon. My name is sc·ott 
Basso. I'm actually here from -- I'm ori the 
legislative committee of the Connecticut 
Heating and Cooling Contractors Association, a 
t·rade association whose objectives are to 
strengthen and further trade relations and 
-attract and educate and_ train necessary man 
power and represent members at all levels of 
government and re~iew and establ_ish quality 
standards and procedures. Tpe association 
represents a hundred over 125. heating and 
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cooling companies .in Connect·icut . 

The short of my written.testimony is tha:t we 
are in support of both .the S. B·· 133 Bill and 
the S.B. 131-. We appreciate _the changes and 
the. strides that have been mad~ to bring the 
apprenticeship ratios more in line with every 
other trade tbat -- that· is governed by the 
state. And'we appreciate the efforts that 
hav~ go.I1e into .making that -- that happen. We 
would like to see further efforts made to 
r.educ·e it to a one-to-one ratio but we reali.ze 
that ther'e really isn't the support at this 
time for-that. But we are _grateful and 
appreciative that we've been able t.o move to a 
more -uni.fied apprenticeship ratio program. 

In regards to · S. B. 13.1, in changing the 
retainage to 5 perc·ent, we are also in favor 
of that .bill. :We think that it is -- it's 
very good for our constituents. Retc;~.inage.can 
be held back. Ret-ainage can definitely impact. 
a small .business owner like myself or any 
other contractor negatively . 

Unfortunately, many contractors fail to even 
have a profit margin of the retainage. So 
they are under water until that retainage is 
paic;i, if ever. So we appreciate the efforts 
once aga_in to move it to a -.- to 5 percent . 
We th,ink that is a very good bill and it's 
very favorable for our associates and all the 
member companies that we represent. 

SENATOR COLAPIETRO: Thank .YOU. 

I just thin,k you probably already know my 
po·sition on ,retainage~ I just call it black 
mail money. That's all. 

SCOTT BASSO: Exactly. 
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SENATOR COLAPIETRO: And I understand this -- what 
started this and I'm glad that the industry 
has· agreed, to a lower pe:r;centage that what it 
-- it was already 7-and-a-..half percent I 
think: And before it was whatever anybody 
felt like doing~ And it de'finitely was .-- was 
hurt·ful to some of the small subcont'ractors 
be.cause ~t would actually be their margin of 
profit and some· pe-ople may never get that and 
if you don·' t have 'the cash flow 'then you go 
belly up· .. 

I understand that. So but thank you for 
your testi~ony. And before I go·to Steve, I 
think I want to -- somebody just walked in and 
that was Bob Duguay unless anybody else has 
got any--- any questions from the Committee?. 

Bob. Do you want to ·take the stanc:;i now? 

Thank you -for your testimony. 

SCOTT BASSO: Thank you . 

- ' 

ROBERT_ DUGUAY: Thank you, Chairman Colapie.tro and 
Shapir.o .. I'm here representing really my 
industry and mostly my own company to ~orne 
degree but I '·m ·a f;I.orist and fruit basket 
person. .Anc:l circumstances are 'that t,he·re' s 
.not a level ptaying- field here in Connecticut 
for a small businessman like myself. 

If at Christmas time you wanted to .send your 
neighbor· a pottle of wine with some cheese or 
~rackers'or nuts 'or mints or whatever, you 
couldn't call me. _You could call .art 
out--of-state company that does busin~ss in 
Califo.rnia or Chicago or Illinois or 
Washington, D.C. or anywhere that you wanted 
to bUt you coul~'t call me because la~s are 
such that out-of-s·tate companies can ship wine 
to a resident of Connecticut as long as 
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ROBERT 'DUGUAY: Thank you very-much, sir. Thank 
y~u. 

SENATOR.COLAPIE~RO: Thank you for your testimony, 
Bob. · 

Steve Kapla:n, and could -- do the three of you 
want to come .up· together because you're all 
testifying l.ri ·favor of the ·same thing. 
Kaplan~ Flynn, and But·t·s. If you want to. 

A VOICE: SUre. 

SENATOR COLAPIETRO: That's good with me. 

STEVEN ~P-LAN: -Thank you, Senator and 
R,epresent.a.t.i ve .Shapiro and the rest of the 
Comm~.ttee. I.'m Steve Kaplan. I'm legal 
counsel for ·the Connecticut Subcontractors 
Association. I've been a construction lawyer 
in Hartford.. ·since 1982, wor;k.ing primarily with 
subcontracto:r;s.and other people in: the trade. 
With me is Bill Flynn, who is the. vlce 
president of Elect-rical Contract·ors and the 
pre·sident of the Cc;>nnecticut Subcontracto:z;-s 
Assoc'iation. ·And John Butts, I think, will 
speak with us or right after us. 

We are here in .f.avor of Raised Bill 131, which 
would reduce·retainage to 5 percent on 
virtually all private construct'ion jobs other 
than smaller residential.jobs less than four 
units •. So you'd be dealing with the 
commercial ..;._ basically the private, 
commercial, industrial .. ·and institutional 
constructiop in the state·. Retainage, I think 
as you ail know bu·t just to make f?Ure 
everybody;s aware of it; _this is money that's 
been earned, approved, accepted,. signed off on 
by everybody bu·t not paid . 
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That means when a contractor does $100. worth 
of work it's accepted, it's approved, or 
1,000, or one million. Whatever the retainage 
amount is will not be paid, normally 1 Unt.il 
the very end of the job. There are .some 
exceptions but that's generally how it works. 
When you're talking about larger cont·racts, 
you:' re · talking about if you have 5 perc_ent 

.retainage,.which is ·what we're suggesting 
here. You may have $50,000 upwards of those 
amounts or higher not being p~id _sometimes for 
several years after the work has been 
insta.lled and accept"ed. 

·on any scale, whether it's a $10,000 job, 
$100,000 job those percentages will apply. 
What that means is the contractor, the 
·subcontractor,· the sub- subcontr~ctor -
because this is all passed through from the 
owner down the contract chain for payment; 
will have paid their laborers, paid their 
suppliers, paid all their bills to do that 
work and would not have been paid for six 
months, nine months, a year, two years, what 
have you. 

It'~ a big problem in the indu·stry because 
you're talking about not paying somebody for 
something t:hey've already doi:le. Now the -
the counterargument to. that. is owners say we 
need this for leveraging purposes. We need 
retainage for le~erage p~rposes. 1-\Ild Senator 
Col~pietro and I bave_spoken. about this and we 
sort of share each other's views I think. 

Bu.t that's really a misnomer and I call it a 
red herring in my_ testimony·-- written 
testimony. Lawyers like to throw out tbose 
terms, red herrings. But this reC!.lly is a red 
herring because owners do not approve work 
. that they don't want to pay for. . .Architects 
do 'not sign off on requisitions when they 
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don't' think that_ work has ·been done. It goes 
the other way. 

·There' s a great j-ockeying every month .in the 
r~quisitions as to how much work will be 
approved and will be paid for. I have never 
heard of owners who want to pay for work that 
has·not been done and not approved. At the . ··-
enQ of-the job if work is not done, it's not 
getting paid for. ' 

Retainage is on top of- all that. And· it 
simply-- this bill would simply unify across· 
the board at a 5 perce-nt level what we already 
have _on the-books for municipalities under 
separate law. Department of Transportation 
does 2-a,nd-a-half percent retainage under · 
their statute. And by administrative 
practices the Department-of Public Works is 
implementing about a 5 percent retainage. 

So that's the overview. I'll let Mr. Flynn 
talk about it a little bit more . 

WILLIAM_ FL~: ·Well S_teve has pretty much covered
it but the bottom line is every month 
contractors submit a pencil requisition 
usu·ally to· the general contractor they're 
working for, which i~ their bill for all of 
their labor and materials that they've already 
expended and per-formed on the project for the 
previous mon-th. That penciled requisition is 
then reviewed by the general contractor, the 
architect, and representatives of the owner. 
And if I. bill for $100 for this month or 
$100, 000 for this mon'th and anyone of the 
parties in that food chain don't agree with 
me, they will come back and say no, we' r_e only 
going to pay $80,000 out of the $100,000 
because that's all we believe i's due to you .. 

Us_ually the subcontractor is in no position 
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whc:ttsoever to argue w~t.~ them and say okay . 
And they change their requisition in ink now 
to reflect the $80, 00.0 payment. Then, the 
owner takes the retention out of· the $80,000. 
So we all agree that I've done $80, ·ooo ·worth 
of work not 100 and then- I -- put t.hen. they 
still get to keep anC?ther ten, five or· 
whatever tneir re.tainage percentage happens to 
be for. that particular entity out of my· 
payment. 

Now, that money isn't fictitious money, it'.s 
money I've spent .· I.' ve paid my employees . 
I've paid.my suppliers. So I am no~ the bank. 
I'm bankrolling projects in the state.of 
Connecticut .at -- to the tune oe two and a 
half to·ooT, 5 percent for municipal projects 
and 
7-and-.a-h,alf percent on all the- rest for 
private. projects. At UC.onn, it's lO.percent. 

So, I mean I don't see how anybody can think 
that's· fair. because at no time in the payment 
proc~ss does the owner ever pay, ever pay for 
more than what they believe is. the fa_ir amount 
for paying ~e at that particular time. So 
retent:i,on is just another ---just anoth~r 
phi~osophical way of taking my money· and 
holding it o~ ·top of ,the money you'·re already 
holding by just simply reducing my payments 
every month. 

So subcontractors, especially in this econc;>mic 
climate., really need every dime they· can· get. 
And. some of us are out there taking jobs in 
this environment r"ight' now right to the bone. 
There's rio fat. There's no profit. They're 
barely -- taking jobs to barely survive. And 
retent.ion could be .the vehicl.e tha,t puts t_hem 
under. Especially, when -- when a client 
holds it for a year, two years, as st·eve said, 
sometimes. three years. It's unbelievable . 
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SENATOR CO~PIETRO.: I agree. I still call it 
blackmail money. By the way; . ·there' s no such 
word as. ·re~ainage in the dic"tionary. If 
anybody wants to look it up, it' .s not .the.re. 

WILLIAM F~~: You're very right, Senator. 
Spell-check pops up every time. 

SENATOR COLAPIETRO: It's not there. John, go 
ahead. 

JOHN BUTTS: Thank you. very much, Senator 
Colapietro .. Every time I right· in for 
retainage·s the red underline indicating 
there's no word for it. So, I approach this 
from the -- as the executive director of· the 
Associated General Contractors of Connecticut. 
AGC is ·a par:t of the Connec:ticut Const;.ructi.on. 
Indust.ries Association. 

We ·are in favor of S . B . · 131 . We think ·s 
percent, it is a reas.onable approach to this. 
Five percent is pretty standard· in the 
industry in other states .. I think even the 
federal·· government 'has it at 5 percent as 
well: We do think that they're in agreement 
with Bill Flynn that the economic conditions 
are producing a big cash flow problem for. some 
subcontractors. That may add to some of the 
-~ the pr~ssures that this bill would relieve. 

So, not;. to ·take any .more of your time· because 
Steve and Bill have dope an adequate job ·of 
explaining the bill, but the AGC, the· general 
contractors·, we represent s"ubcontractors as 
well, we are in favor of this bill and we'd 
ask you to act favorably upon it. Thank you. 

SENATOR COLAPIETRO: Thank you. 

Any questions from the Committee? 
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REP. SHAPIRO: Thank you, gentleman for your 
testimony. ·I have a couple of questions. 

To start out with, you say· that sometimes the 
mon~y is held for nine q~.onths after a project 
is completed, sometimes a y~ar, sometimes two 
years. When it's held for that period of time 
is. it in violation of· .the contract between the 
subcontractor and the general contractor? 

STEVE "KAPLAN: No, sir. And this is -- this is 
rea,lly the problem. Or that's -- that goes to 
one of the main issues. As you all know, 
cons.truction is phased and on many larger 
project~?·; even smaller project~, you get a 
site. contractor in doing work and being· 
complet;·e. And then the job itself may g_o for 
a year, two years, three years. Many 
commercial projects go for two or three years. 

That site contrac·tor has been a hundred 
percent done, :lock, stock and barrel for maybe 
two years and they're tied into the ret~in~ge 
provision~ w:i,th tne general contractor_and the 
owner. And .until the job. is finally complete 
and all contract funds are paid, tho.se funds 
will then not be dis.tributed down the various 
chain or the .contract pyramid, wh{ch is the 
phrase often used. 

That's not in violation. ·of any contract. It's 
not in violation of any statutes because ·the 
construction industry work·s, for· the most 
part, on a. pay when paid basis ~xcept when you 
get to my friend Bill· Flynn or any other 
contractor who has to pay their vendo:r;-s •. . 
Those guys are getting paid on a 30-day basis; 
the materials suppliers .. And if we all know 
laborers obviously are getting paid on a 
weekly, maybe a biweekly basis. So, that's 
really -- a nice term w.ould be that' s whe·re 
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the rubber meets. tne road 'for the contractors . 

They are literally financing these projects. 
It's not a hyperbole. They are literally 
financing the_se projects by· p~tting their 
money, their cos-t .into that· build~ng ~nd for a 
yea·r' tw:o year's ,- sometimes longer they are not 
going to be paid. So.what you're talking 
about is,· the percentage _that they are 
financing the project 'on until it's completely 
-- compietely done. Arid we are just asking 
you to reduce it tc;> 5 per.cent from ~hat' s 
currently 7-and-_a-half percent. 

WILLIAM FLYNN: ·It's also important to note, 
Senator Co.lapietro calls it blac~mail. It is 
bla¢kniail in· certain cases. At the end of a: 
number of projects it is used, sometimes, as a 
--as a·means- to get .subcont~actors to accept 
lower values. on outstanding change orders that
haven' t been agreed to· yet·. You get to the 
end of the proj~ct ·to try to button everything 
up. You may have $100,000 of additional work 
that -- that ·have been kind of apJ?roved_. You 
have. a ve·rbal- approval to go aheac:i and go. 

Arid now it's time to write the writt.en change 
orde_r· for that. amount and mysteriously the 
owner is ·now saying·well, you know, .I really 
think -- I really think now that you're done, 
I think. that tha·t ·work is really. only ·worth 
90. Arid_ if you' 11 ta-ke 90 then we can but-ton 
·the whole jol:> up arid give you the 90 ·a:nd your 
retention. So don't think for a minute that· 

tha-t it isn't ··blackmail, you know, because 
on a dai.lyl;>asis· I·see it all.the time. 

JOHN BUTTS: Arid another thing that bothers me 
too -- l'm sorry about that -- is that -- that 
somebody will hold, that money, tha't. retainage 
until the s~ may go .belly up. Then they 
don~ t have to pay a dim_e. They _·put it iil 
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their pocket --

STEVEN KAPLAN: Exactly. It happens. 

JOHN BUTTS: 
$20,000. 

And they go away with 10, 15, 
So tha·t' s why I think something 

needs to be done. 

STEVEN KAPLAN:. Especially in this kind of an. 
economy ~here they think that if I wait and 
stretch you out long enough you will go under. 

REP.· SHAPIRO: So, if in your view this prac.ti~e is 
essentially fra~du~ent if not criminal, why 5 
percent and not the 2-and-a-half percent that 
we ·have. with DO.T or a zero percent ult'imately? 

WILLIAM FLYNN: I actually like Senator 
Colapietro's point of view, zero percent. 

STEVEN KAPLAN: We -- I'm sure l; don't. have to go 
back to our group to say that we would be very 

. happy if you' d 1 ike to ame·nd this and ma:ke .. it 
2-and-a-half percent or zero. Our group would 
be ecstatic. 

REP. SHAPIRO: And if we passe<:~ it at five would 
you be back next year at two and a half or 
zero? 

STEVEN ·KAPLAN: 'I don't thinJt So,. sir, and the 
reason obviously is there'.s -- every -- this 
industry works in context with public owners, 
private owners. We tried very hard with the 
subcontractors who work with AGC. We work 
with.the public agencies. We try and do 
things_ in a n·onconfro·ntational way as much as 
we can. We've worked with members of this 
committee on various bills the last few years 
trying to coordinate folks because we all know 
that if we're fighting each other we're not 
going to get anywhere. DPW came in and said, 
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we don't like that. 

This committee would look askance at what 
we·.' ·re. recommending and I- use ~hat as an 
example. So we really are tuneci in to the 
fact that public owners, pr·ivat.e owners do 
want to have some retainage. Whether we agree 
or not, we have to be practical about what to 
do with it. 

JOHN BUTTS: I think from a general cont~actor's 
point of view, tpere are those general 
contractors who feel that re~ainage is 
necessary-to some degree. And a lot of it has 
t:o· do with the release of retainage -- the 
proper rel~ase of retainage. H_ow it' s 
released. Whether or not there's an agreement 
that the work has been done and compl.et·ed .. 

That's where you get into· an interpretation, 
so if you say fraudulent, it's not-really 
frauqulent .. It; could be the difference of 
interpretation as to ~hether or not that's 
complete and whether or not retainage shoulc:i 
be released. But a lot of gener.al contrac.tors 
use it and they use it well as we.ll as. owners 
but !=~Ometimes it is abused as well. So -·- · 

REP. SHAPIRO: Thank you, gentleman. 

Are there further questions from me~DPers ·of 
the Committee? 

STEVEN KAPLAN: Thank you:. 

WI·LLIAM. FLYNN: Thank you very much. 

REP. SHAPIRO: Thank you for your testimony. 

JOHN BUTTS: Thank you. 

REP. SHAPIRO: Bill "Ethier fol-lowed by Cam 
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Good afternoon. My name is Scott Basso. I am on the Legislative Committee for the 
Connecticut Heating & Cooling Contractors Association (CHCC), a trade association 
whose objectives are to strengthen and further trade relations, attract, educate and train 
necessary manpower, .r~pr~ent members at all levels of g·overnment and review ~nd · 
establish quality standards and procedures. The association represents over 125 
Heating & Cooling Companies in Connecticut 

' . . 
CHCC supports SB-131, An Act Concerning Retainage. 

Allowing owners to retain up to 7.5% .in retainage from construction contracts unfairly 
ties. up revenues that ~uld be put to better use by contractors. · We th~refore support 
reducing the retainage amount to 5o/o. This Will help our bojtom lines and allow us to 
use tho.se funds tQ .invest in our business and meet our payroll. 

Under the current system, retainage is Used by owners to help finance construction 
projects·, .Which places a· financial burden on contractors. Too often, retainage is held for 
a long period .after our work is done and ·we don't have access to that Capital. This is 
unfair and places a .. burden on small contractors,. particularly during difficult economic 
times when money is tight and c~dit is not readily available. 

Lowering the ·amount to 5% is reasonaple given that owners have other .remedies for 
managing contracts and ensuring that the work is done. to their satisfaction. It will also 
lower·project costs and make .it more attra~ve for smaller contractors to bid on jobs . 

. For .these rea·sons, we urge your support for SB-131. 

For more (nfomiation, please contact Jennifer Jennings at CHCC, 22 Skyview Terrace~ 
Manchest~r, ·cr 06040 or iienninqs@chcca.net. Tel., 860-533-116.3. 
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CT PLUMBING, HEATING & COOLING .CONTRACTORS ASSOCIATION 
BEFORE THE 

GENERAL LAW COMMITTEE 
FEBRUARY 16, 2010 

The Connecticut Plumbing, Heating and Cooling Contractors Association (CT -PHCC) 
supports the intent o[SB-131, An Act Concerning Retainag~. · 

Lowering the retainage amount in construction contracts from 7.5% tO 5% will go a long 
way toward freeing up cash flow for the state's plumbing, heating and cooling contractors 
so they can invest in new equipment and/or hire additional workers. 

·Historically, the amount ofretainage was established to match the contractor's expected 
profit. Given that in today's construction on market, the average anticipated profit is 
between 2% - 5%, it makes sense to lower this amount. Retainage amounts in excess of 
profit margins impose an undue financial burden on contractors. 

Many of our members are also finding that retainage is held back for too long, well 
beyond the completion of the construction work. This results in many lost opportunities 
because contractors may not have the capital to hire additional journeymen to bid on new 
jobs or purchase equipment and materials needed to do other jobs. With some companies 
going out of business or filing for bankruptcy during this economic cycle, this creates 
uncertainty regarding whether retainage will ever be paid back. 

Owners have other effective means of withholding reasonable amounts until a 
subcontractor's work is satisfactorily completed. For example, reasonable amounts c~ 
be withheld, per item, for uncompleted punch list items. 

Lowering the retainage amount will also attract more bidders for public projects and 
lower overall project costs. In fact, the federal government no longer holds retainage on 
construction projects where satisfactory performance is being achieved and has proven 
that elimination ofretainag~ works. We therefore urge your support for SB-131. , 

CT-PHCC is a not-for-profit trade association that represents the professional plumbing, 
heating and cooling contractors in the state of Connecticut. CT-PHCC and its members 
are committed to protecting the health and safety of the public. Contractors who belong 
to the association have demonstrated reliability and trustworthiness and are licensed by 
the state of Connecticut. 
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Indep~ndent-E·Iectrtca·t-contractors_. _____ -·· ..... _ 
·-·-. --~ -····-·. -~-·-. . .. ·--· 

~ ~ i3·::' .. );_.~ .... ··· of New. England, Inc~ 
· ..••.•.... -- ·.-···=· ·::-----·· 

TO: 1be.Honorable Tom Colapietro and Rep, Jim ShaPiro 
Members of the General Law Committee 

From: Lisa Butner, Executive Director 

Date: · Feb~ 16, 2010 

Re:· SB-131, An Act Concerni:Jlg Retainage 

The Independent El~cal Contractors of New England (IEC-NE) supports .s'B-131, which lowers the retainage 
amount in construction conttacts from 7.5 %to 5% to :free up much needed capit8I to help contractors expand 
their businesses and create jobs~ · 

R.etainage hits subcontractors especially hard; particularly during difficult economic times when cash flo'Y is 
stretChed to the Jimit. IIi mai1y cases, s1ibcontractors and. contractors must wait for UDJ'C8sonable periods of time 
for retainage amounts to be released. Anythilig tbatcan be ~one to· elilliinate or reduce~ and to assure the 
prompt ~lease offunds·benefits evecyone in the coDstnictiop chain. In the construction industry, where the 
tYPical pfofit margin iS'bCtween 2% anci 5o/o, I"Ctention ofup to 7.5% can put a coo,tractar deep in the hole·for the 
.duration of the project. 

R.etainage,is particularly difficult for electrical. contractors. because electricians are·o~ the first on a job and the 
last to leave so theif money .can be tied up for the duration of the construction project, ~hich is killing our 
members' bottom lilies .. Lowering retainage will :free up· more of our money so that we are in a position to bid.on 
new jobs and bring in more.ilia.D.power to getjob!l d,one. 

Recognizing. t:lu¢ freeing lip cash tlow and reducing constructioli costs is critical to economic recovery, more 
states and local gavenilileirts, as well as private owners, are reducing their retainage rates to lower costs. 'Tliis . 
gives co~rs the breatbing room needed·to bid .on more jobs, purcha$e new equipment and· hire additioDill 
employees. 

Opponents of lowering retainage cl8im.tbat retainage is needed as a hammer to ensure that work is completed to 
the sati!lfaetion of the~ .. But owners have contraCtual rights well beyond retaiilage to address fiw11¥ 9f 
defective· work. Dm:ing co~on, owners have rights to withhold more tb8li ~ until defective work is 
corrected. After proj~ cOm.pletion, if faUlty work is discovered, ~ties provjded by contractors make the 
con1ractors liabl~ for correction or completion. Holding retainage as protedion ftom these problems is therefore 
uno~. In reality, ~ is being~-as a tOol to finance construction, which is inappropriate. 

We theref9J:e 1irge lawinakers to supPOrt'SB-131, !(bich will help sJini~ate Comiecticut's economy by lowering 
and unnecessily ~provisions. · 

The bjdependeTII Electrical Contractors ·of New England is the' premier· trade. associlllion representing ConnecticuJ, 
Mass_acltuse~ and Rhode Island in!Jependimt electrical co~tors t:iggressiveiy working with the. industry to establish a 
free enviroiurient for merit shop - a philosophy that promotes the concept ·of free enterpris'; open competition and 
economic opportunity for all.· · · · 

1800 Silas DetQie Highway, Rear Building, Rocky BiD,· CI' 06q67 
(860) 563-4953- Fax (860) 563-5453 Toll Free (866) GO me NE 

email: lisa@iecne.org. www.iecne.org · 
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CONNECTICUT BANKERS 

1\S-sOCIATION 

FEBRUARY 16, 2010 

TO: MEMBERS OF THE GENERAL LAW COMMITTEE 

FROM: ·coNNECTICUT BANKERS ASSOCIATION 
CONTACTS: Tom Mongellow, Fritz Conway 

RE: s~ B.l31, AN ACT CONCERNING RE.TAINAGE. 

POSITION: ·OPPOSE 

This bill would inappropriately reduce the· ability of property owners, developers and borrowers 
to safeguard their construction projects -from potential inferior or incomplete vrorkm.anship by 
contractors. .E~ploying a _ "retainage clause'·' during . a_.. construction project-- allows an 
owner/developer the ability to withhold a portion· of the contractor's fee until that Seniice is ... 
completed or product is properly installed. Retainage is similar to holding _an.amount in escrow 
during. a residential sale, until a· property condition is rectified. By ·using a retainage provision in 
a conStruction contract, own~rs/developers can reduce the overall risk of completing the project. 

By decreasing the statutorily allowed amount of retainage, as S. B. 131 proposes, the risk 
profile of construc~oil loans will increase for borrowers, and the banks that lend to them. That 
increased risk on construction loans will raise safety and soundness conc~ms for banking 
regulators, whQ are giving Commercial Real Estate Loans (CRE's), ever increasing scrutiny .. 
The most likely results of this bill will be more expensive loans (e.g. larger down payments), 
·and/or a tightening of industrY wide underwriting standards on this type of credit throughout the 
state, This propo_sed bill if passed, will only make it tougher for borrowers ·to get cre~t. 

When a lender makes a constru~tion loan in Connecticut, that lender underwrites tbe loan on ·the 
assumption that the· borrower {i.e., the owner/developer of the property) will be able to: (1) 
manage the construction project so that improvements are completed in a m&Pner that will 
support loan advances; and (2)"manage cash flow to ensure timely completion of the project and 
repayment of the loan. Banks regularly require retainage clauses as a condition of the loan, to 
reduce the risk profile and thus the cost. This bill would impair an owner's or_borrower's ability 
to manage these two concerns. 

Connecticut statue already provides a strong ·existing· system of contractor remedies for 
mechanics lie.n8, (strengthened by the Fairness in Construction Contract Act several years ago), 
. for contractors and subcontractors; Those remedies, versus reducing retainage amounts; should 
be used to resolve any-disputes between owners/developers and contractors: · 

We respectfully llrge your opposition to the bill . 

. (860) 677-5060 10 Waterside Drive Farmtngton, Connecticut 06032-3083 FAX: (860) 677-0066 
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Testimony of Wil.liam Flynn 
. President, Connecticut Subcontractors Association . 

Raised Bi11131. An Act Concerning Construction Change Orders 
General Law Committee 

February 16,2010 
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My name is Bill Flynn. I am the President and a founding Board Member of the 
Connecticut Subcontractors Association, a trade association that represents all 
segments of the Connecticut construction subcontracting industry. I also am Vice
·President of Electrical Contractors, Inc. of Hartford, one of the largest electrical 
contractor& iri the State. Our construction firm has petformed hundreds of projects for 
the State Department of Public Works, Department of Transportation, many towns and 

. cities, and a variety of large private owners in our state. 

The Connecticut Subcontractors Association strongly supports Raised Bill 131 , i 
An Act Concerning Retainage. The CSA thanks this committee for raising the bill. 

Presently under Connecticut law, retainage for towns and cities i~J Connecticut is 
limited to 5%. Retainage for the Connecticut Department of Transportation is limited to 
2%%. Retainage is currently being withheld administratively by the Connecticut 
Department of Public Works at 5%. The present bill would bring the retainage level for 
private commercial, institutional, and industrial construction in Connecticut to an amount 
in line with these requirements for public construction. 

Raised Bill131 addresses a critical problem in our construction industry-paying 
contractors and subcontractors for the work they have properly performed, and that has 
been duly accepted by the owner and its representatives. "Retainage• .is the-amount of 
contract money that has been approved for payment for work performed, but is 
"retained• by the owner until the project has been completed and · closed out. 
Oftentimes, retainage includes work a contractor has successfully performed one, two, 
or even three years before it finally gets fully paid for that work. Yet the contractor must 
pay its laborers every week, and must pay its material supplie~ within a thirty to sixty 
day period. 

Retainage is withheld primarily so that a contractor can be .forced to partially 
finance construction of a project out of its funds, rather than from the owner's funds. 
Even at the proposed 5% level, this means that 5% of the construction costs are being 
financed by the contractors a_nd subcontractors until the final compl~tion and 
acceptance of the project-:-Oftentimes, many months after the owner has taken 
beneficial use of the project. Withholding large amounts of retainage over an extended 
period of time-especially in these very difficult economic times for the construction 
industry-imposes an unfair burden on contractors and subcontractors. 
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Oftentimes, owners argue in ·favor of higher retainage ievels by claiming that it 
uguarantees that a contractor will complete:..its-wor:k:--But-this argument is bogus. ln. 
actu~Jity, contractors can't, and don't get paid regular contra~ payments until their work 
is approved ~nd ·accepted.by the owner and its representatives. And then they get paid 
·only for the amount of work that has been accepted. If work is not properly performed, it 
should· not be. paid for-per{od. But equally so, if work is properly performed, it should 
be p~id for promptly.. Owners should not be allowe.d to enjoy· the· benefit of the wotk 
completed· by contrl!lctOrs and subcontractors, and alSO wtthhold large SUmS for thJS 
·accepted. contract work under the guise of •retaihage• -simply so they can use those 
funds as leverage over a contractor for unrelated issues. · · 

Raised Bill No. 131 stlould be approved because: 

• .It will bring ttie retainage levels for private· commercial, Institutional, and industrial· 
construction ° in line with ttie requirements for most of the public construction being 
performed in Connecticut; 

• It is critical that contractors and subcontra~ors be paid promptly for the labor and 
materials they have perfor_med, and that has "been duly ac~pted. by the owner; 

• Owners sho.uld not be allowed to enjoy the benefit of the work performed by contractors 
and s1.1bcontractors while withholding excessive aJTiounts of •retainage• - as opposed to 
paying·for .. that work in a timely manner; 

• Contractors and subcontractors should not be force~ to "finance• the construction costs 
of private projects. 

AQain, thanks· to the ·General Law Committee. for considering this important Jegislati~n. 
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.MICHELSON. KANE. RoYSTER & BARGER. P.C. 

RICHARD L. _BfiRGER 

STEVEN B. KAPLAN . 

MARK E •. BLAKEMANt 

CHRISTOPHER W. HUCKt 

PAUL S. TAGATAC 
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HARTFORD SQUARE NQRTH 
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HARTFORD. CONNECTICUT 06106 

TELEPHONE IB601 522·1243 
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Testimony-of Attorney Steven B. ~aplan 

BETH N. MERCiER 

PAUL R. FITZGERALD 

MARK D. O"HARA 

Legal Counsel, Connecticut Subcontractors Association 
Raised Bill131. An Act Copceming Construction Change Orders 

General Law Committee 
February 16,2010 

My name is Steven B. Kaplan. I am Legal Counsel to . the Connecticut 
Subcontracto.-s Association, a trade association that repres~nts the subcontracting 
industry in our state, and I submit. this testimony ~n the CS)''s beliaif. J have practiced 
constru_ction iaw in Connecticut for 28 years. I also am- a founding member. and· the 
current chairman of the Construction L~w Section of the Connecticut Bar Association. 

I strongly support Raised Bill 131, An Act Concerning .-Retainage. 

Under the present C~nnecticut law, retainage for towns and cities is limited to 
5%_. ~Y statute, the Connecticut Department of Transportation is limited to .retainage of 
2%%. On an administrative level, the Connecticut Department. of Public Works retains 
5%. The present bill would bring the retain_age percentages for commercial, 
institutional, .and industrial construction in Connecticut to an amount ·in line with these 
requirements for public construction. 

. Payment problems plague contractors and sub~ntractots-especially at the end 
of a. project. Raised .Bill 131 addresses this critical problem-paying contractors and 
subcontraCtors for· work that has been duly _accepted by the -owner and its 
rE!presentatives. 

"Retainage• is the _amount of money that has been approved for payment for 
work performed, but is "retained• by the owner until the project h~s been 1QO% 
completed. Frequently, reta_inage include_s work a contractor has-successfully performed 
several years before it finally gets fully paid for that work. Meanwhile, the contractor 
·must pay its la_bore!J) every week, and_ its· material' supp_liers on· an ongoing basis_. This 
m_e_ans, quite simply, that the. contractors and subcontractors are financing the owner's· 
project. - · 

. .· . 
Even at the proposec;t ·5% level in this bill, this means that 5% of the construction 

costs are being firu~nced by the contractors and subcontractors until the final completion 
and acceptance Of the project-oftentimes, many months after the owner has taken 
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beneficial use of the project. Withholding large amounts of retainage over an extended 
period of time imposes an unfair burden on contractors and subcontractors. It also 
provides ownerS . wit~ unfair leveraging to~ls to use to pressure. contractors and 
subcontractors in all sorts of situations that ·have nothing to do with payment for . 
completed contract work~ 

Owners try to justify higher retainage levels by claiming that it •guarantees that a 
contractor will C9mplete its work: This argument is a red hemng. ln reality, CQnttactors 
don't g_et paid periodic contra,c:t payments until their work is approved and accepted by 
the owner and its· representatives. It ·is the rule, not the exception, for owners to 
underpay. contractors for tt.le percentage· of work completed and accepted-•staying 
ahead of the .contractor" -which ptovjdes owners with another mechanism of forcing 
con.tractors .to :finance their proj~cts. · 

. Unless work is property performed, it .does not get paid for. But when work is. 
property peJ1orrned, it should be paid for promptly. And by .Jaw, t(lat·means no less than. 
thirty days after receipt .of an approved payment application. Owners should not be 
allowed to enjoy the b,eneflt of the work completed by cqntractors and subcontractors, 
and also Withhold large sums for this accepted contract work under the guise of 
•retainage~· 

Raised Bill No.-131 should -be approved because: 

• It will bring the. retainage le~els for private commercial, institutional, and_ industrial 
construction in line with the most ()f the public construction being performed in 

. C.onne~icut; . 

,. It is critical that CQntractors and subcontractors get paid promptly for the .labor 
and mate.rials they have performed, and that has been du.ly accepted by the 
owner;. 

• Owners should not be allowed to enjoy the benefit of the· work perforr:ned by 
contractors and subcontractors while withholding excessive am~unts of 
•retainage• - as opposed to paying for that work in a timely manner; 

• Contractors and subcon.tractors should not be forced to •finance• the construction 
costs of private projects. 

Again, thanks to the General Law Committee for considering this important legislation. 

2 
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--CoNNECTICUT CoNSTRUcTION lNDuanuES-AssociATION, INc. ~ 
912 Silas Deane Highway 
Wethersfidd, cr 06109 

Senat~,Bill.131, An Act Concerning Retainage 
General Law Committee 
Febriiary 16,2010 

Tei: 860;529.6855 
Fu: 860.563.0616 

ccia-info@aconsauaion.org 
www.aconsauaion.org 

CCWAGC of Connecticut Position:· Support 

The Connecticut Construction Industries Association, me. is the most diverse commercial 
construction industzy trad~ association ·m. Connecticut Formed over 40 years ago, CCIA 
is an organiZation of associations, where all sect()rs of the commercial construction 
industry work tog~ tQ advance and promote their shared' interests. cciA members 
have a long'history of-providing quality work for the public benefit. 

CCIA is comprised of nine divisions, including the Associated General Contractors of 
Connecticut, -Inc.;· The Connecticut"Road B'-ilders Association, Inc.; Utility Contractors 
Association of.Connecticut, ·Inc.; The Connecticut Ready Mixed Concrete Association, 
hie.; ~ Connecticut Asphalt and Aggregate ~reducers Association. CCIA has more 
than 350 members statewide, including contractors, subcontractors, suppliers, and 
professional organizations that service the construction industry. 

Associated General Contractors of Connecticut, a division of CCIA, represents 
commercial, industri~, and institutional construction contractors, subcontractors, material 
suppliers and professionals serving the construction industry. AGC of Connecticut is the 
Connecticut chapter of the Associated General Contractors of AmeriCa, a national 
contractors trade association. 

Senate Bill 131, An Act Concerning_ Retainage, would reduce the limit ofretainage 
amounts.in private commercial construction con~tS from. 7.5% to 5%. ·connecticpt law 
_caps the maximum f,llllount of a portion of a contractor's earned:funds that may be 
withheld from each. progress payment until the project is complete on covered private 
co~tion COJ:ltraCts at seven and one-half percent. 

Senate Bill 131 provide$ a modest reduction in the amount offuilds that may be retained 
on private commercial construction projects in the state. It would provide.a balance of 
fairness and-accountability on these projects, particularly (or many su:hcontractors who 
go long periods of time without being paid the amount of retainage withheld after. 
fulfilling,their contractual obligations. · 

This reduction in the amount ofretainage would provide ~ditional.relief. Delay in an 
owner's final acceptance ofprojects exacerbates the financial pressure ofre_tainage for 
general contractors_and subContractors. When .the rele8$e ofretainage to general · 
contractors is d~layed, subcontractors often have to Wait until after the owner releases the 
general contractor's retainage. This bill ~ould limit that exposure. · 

Building a Better Connecticut 
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The early release of retainage, bonds in lieu of retainage, and other methods have worked 
successfully to ensure proper. performance on private comm:etcial constn1ction projects in · 
the state. In many case~, assurance ofsubcontractors' proper performance on projects 
does. not hiilge on· a withholding of 7.5% retainage until the whole project is complete. 

Please contact John Butts, Executive Director of AGC of Connecticut, or Matthew . . . 

Hallisey, Director of.Government Relations i!Dd Legislative Counsel for CCIA, at 860-
529-6855, if you have any question.S or if you need additional iiifomiation. 
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