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Calendar Page 17, Order of the Evening, Calendar
412, File 554,_§ubstitute for S.B. 1052, An Act
Concerning Medical Malpractice, Favorable Report of
the Committees on Judiciary, Insurance, Public Health,
Legislative Management, and Appropriations. Clerk is
in possession of an amendment.
THE CHAIR:
Senator McDonald.
SEN. MCDONALD:
, Thank you, Mr. President. Mr. President I move
acceptance of the Joint Committee’s Favorable Report
and passage of the bill.
THE CHAIR:
On acceptance and passage, will you remark?
Senator McDonald.
i SEN..MCDONALD:
Thank you, Mr. President. Mr. President, I
believe that the Clerk is in possession of LCO 7695.
I ask that it be called and I be granted leave to
summarize.
THE CHAIR:

Mr. Clerk.

THE CLERK:
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~LCO 7695, which will be designated as Senate
Amendment. Schedule “A”. It is offered by Senator
McDonald of the 27 District, et al.
THE CHAIR:

Senator McDonald.
SEN. MCDONALD:

Mr. President, I move adoption of the amendment.
THE CHAIR:

On adoption, will you remark? Senator McDonald.
SEN. MCDONALD:

. Thank you, Mr. President. Mr. President, let me
first thank Senator Crisco and Senator Murphy and my
colleagues in the House, Representative Lawlor,
Representative Fritz, Representative Sayers, and
Representative O’Connor, and, in addition, Mr.
President, the member, the number of staff members in
our nonpartisan Office of Legislative Research and the
Legislative Commissioner’s Office.

Mr. President, this amendment is the byproduct of
\ an incredible amount of effort on behalf of a number
of parties, trying to address a very critical issue in

the State of Connecticut.
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And that is the malpractice premium increases
that have been borne by physicians throughout the
state and, in particular, the incredible increases
that have taken place over the last couple of years in
certain gpecialties, including OBGYN and neurosurdery,
although the experiences that have taken place are not
unique to those two specialties.

Mr. President and Members of the Circle, you will
recall that this issue is not new to the Chamber,
having been before us last year when we passed another
comprehensive piece of legislation addressing the tort

reform system, the insurance system, and the public

- health system.

And I am pleased to recall that that legislation
was passed in both the House and the Senate on broad
bipartisan basis. However, Mr. President, that
legislation did meet with a gubernatorial wveto, and
there was no reform implemented.

This year, Mr. President, we have revisited the
issue and approached it as a clean slate, if you will,
to see if we could take the best parts of what we

passed last year, and to expand on it where possible,
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to make it even better legislation. And I believe
what we have before us this evening is that byproduct.

It would perhaps be easiest if I went through the
sections of the bill and explained, in summary
fashion, what we are trying to achieve here. We have
organized this bill so that it is broken into three
parts.

The first part deals with tort reform. The
gsecond part deals with insurance reform. And the
third part deals with public health reform.

I will be happy to explain the tort reform
aspects of this legislation, but will, of course,
yield to the expertise of Senator Crisco and Senator
Murphy for their sections as well, Mr. President.

In Section 1 of the bill, we attempt to address a
gituation that has been vexing in the provision of
legal services to individuals who were involved in
wrongful death and personal injury cases.

And in particular, Mr. President, this section
arises from the situation where individuals who
contract with attorneys, who have contingency fee

arrangements, sometimes exceed the statutory
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attorney’s fee schedule that currently exists in our
law.

We tried to take that law, and also address the
decision in the Salerno Case, which essentially said
that private individuals have an opportunity, if they
wish, to exceed the statutory framework for attorney’s
fees.

And in this section, Mr. President, we
acknowledge that fact, but because of the strong
public policy interests we have as a state, we have
put parameters around the circumstances under which
that statutory formula can be exceeded.

Mr. President, in no circumstance, if the
statutory framework that currently exists is going to
be exceeded, could an attorney enter into a
contingency fee arrangement with a client that would
compensate that attorney for more than 33 1/3% of a
recovery or judgment.

But in order to, in order to achieve such a
waiver, 1f you will, we would require that the
attorney make certain and subs£antial disclosureg to
the plaintiff, before any such agreement was entered

into.
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There would be very clear language informing the
individual that he or she has a right to seek other
counsel who may or may not be willing to perform the
legal services under the current statutory formula
and, frankly, encouraging them to seek other
representation if that is their desire.

In addition, Mr. President, if a waiver was
obtained, that it was knowing and voluntary from that
individual, then, in that limited circumstance, the
plaintiff would be, I'm sorry, the plaintiff’s
attorney would be ineligible to recover any fee or any
out-of-pocket costs if, ultimately, there was no
recovery or judgment obtained in the case.

Essentially, Mr. President, it shifts the risk
away from a plaintiff and onto the attorney if there
was a fee waiver obtained.

In Section 2 of the bill, Mr. President, we have
modified the good faith certificate issue. This is an
issue that requires a plaintiff’s attorney to, under
current law, to obtain a report from a qualified
medical expert in a similar practice area, and to
certify that, based upon that inquiry, the attorney

believes that there is a good faith basis to believe
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that the standard of care has been breached in a
particular case.

Mr. President, this makes substantial
improvements over the current system because it would
require that that report be in writing and presented
in a detailed fashion, and a copy of that report, with
the name of the doctor supplying it expunged, would be
at.ached to the complaint as an exhibit. The failure
to attach such an opinion would require the court to
dismiss the case.

In Section 3 of the bill, we have modifiea, I'm
sorry, in Section 3 of the bill, for medical
malpractice cases, we have required that not later
than six months after the commencement of an action,
in a medical malpractice case, the court would be
required to review the case at its then current status
to determine whether the case was sufficiently complex
as to warrant a referral of the case to the complex
litigation docket, where they have specialized
expertise in capabilities for expeditiously moving
forward such complex cases. |

Section 4 of the bill modifies our, what we

currently call our Offer of Judgment Statute, Mr.
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President. And what the working group has tried to do
in this section of the bill is to modify the way we
approach the Offer of Judgment principle.

And we have actually renamed it an Offer of
Compromise, Mr. President, because the notion is that
if someone makes an offer to settle a case, short of a
trial, if a defendant wishes to accept that offer,
that defendant shouldn’t have to accept a judgment
against him or her in order to settle the case.

So under this scenario, if such an Offer of
Compromise was accepted, and the settlement proceeds
were actually paid to the plaintiff, then the case
would be withdrawn, and there would be no judgment
entered against the doctor or the medical institution.

And we thought that was very important because
oftentimes there is reticence in accepting such an
offer because of the societai stigma of having a
judgment against oneself.

In addition, Mr. President, under this section,
we have modified the timeframe within which such an
Offer of Compromise can be subﬁitted. And under
current law, any time after the commencement of an

action, an Offer of Judgment may be filed.
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Under this proposal, however, we have created a
180 day blackout period, if you will, at the beginning
of the case so that the defendants have a meaningful
opportunity to undertake discovery, so that they have
a reasonable basis of facts and law to determine
whether to accept an Offer of Compromise.

And, Mr. President, if such an Offer of
Compromise is to be accepted, it would be within 30
days after the Offer had been filed.

Again, Mr. President, we also acknowledge some of
the unique provisions of federal law in the disclosure
of medical records under the Health Insurance
Portability and Accountability Act of 1996.

And we require, under this provision of the bill,
that prior to filing an Offer, at least 60 days prior
to filing the Offer of Compromise, the plaintiff or
his attorney would have to provide the defendant with
the authorization to disclose those medical records
under HIPAA.

And finally, with respect to this section of the
bill, Mr. President, we have dramatically decreased
the interest rate that would be available to a

plaintiff if the Offer of Compromise was rejected.
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Under current law, it is a 12% interest rate, and
we have dropped that by 1/3 to 8%. That will provide
a significant savings to defendants if they mistakenly
or wrongly choose to reject an Offer of Compromise,
and later, and later there is a judgment or, a
judgment in excess of what the Offer of Compromise
was.

Mr. President, under Section 5 of the bill, we
also make similar adjustments in the defendant’s
opportunity to file an Offer of Compromise.

In Section 6 of the bill, that’s the further
section about how the plaintiff may, within 60 days,
accept that Offer of Compromise.

Under Section 7 of the bill, we are making,
conforming changes to the Offer of Compromise
provisions.

Under Section 8 of the bill, Mr. President, we
address what is normally known as the collateral
source rule, which would require that a healthcare
provider, in an action against such a healthcare
provider, the healthcare provider could introduce at
trial the amount of damages awarded to the plaintiff

for any injury or death before the trier of fact, if
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that plaintiff has received other compensation in
other actions relating to the same injury or death.

Mr. President, at the suggestion of my good
friend and colleague, Senator Roraback, we have taken
a page from the Colorado Legislature, and incorporated
in Section 9 of the bill, a rather unique provision,
which would allow medical professionals to essentially
acknowledge the potential that something had happened
which resulted in an unanticipated outcome in that
medical treatment.

Some have called this the ability to apologize
without fear of retribution. Under this provision,
Mr. President, if a medical professional or anyone who
works for that medical professional makes any
statements or affirmations or expresses an apology or
represents a sense of remorse or guilt, if you will,
or liability in the context of offering an apology,
that apology would not ever be admissible as evidence,
as an admission of liability, or as evidence of an
admission against interest.

And that is significant because we have heard, at
least anecdotally, that many people who feel that they

have been the victims of malpractice think that had
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the medical professional only acknowledged what might
have been the case, the lawsuit might have been
averted. And we thought that that was a wise
inclusion in this bill.

And finally, Mr. President, under Section 10 of
this bill, we would require that if a jury rendered a
verdict specifying non-economic damages, and those
non-economic damages exceed $1 million, the court
would be required to undertake an analysis of the jury
verdict to determine whether, as a matter of law, that
verdict is excessive.

If it is excessive, and so shocks the conscience
and sense of justice of the court, then the court
would be required to order a remittitur of the
verdict, and if the remittitur is not accepted, of
course, a new trial would be ordered.

Mr. President, that is a relatively brief summary
of the tort sections of this bill. And I’d like to
yield to my colleague, Senator Crisco, so he can
explain the sections relating to the insurance
package.

THE CHAIR:
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Senator Crisco.
SEN. CRISCO:

Thank you, Mr. President. I accept the yield.
Let me again commend Senator McDonald and Senator
Murphy for their outstanding work in an issue that has
been before us for too long of a time.

In addition, Representative Fritz has also played
a major role in constructing a vehicle, which we think
is the appropriate beginning to resolve the
malpractice issue.

Section 11 of the bill requires all medical
malpractice insurance companies to file a request for
rate approval with the Insurance Commissioner.

And this is significant, Mr. President, because
like other rate filing companies in the commercial
end, all the manuals, rate information, all related to
provide adequate basis for rate increase will be
necessary for the Insurance Commissioner to review the
requests.

Also, unlike in the past, we have stipulated here
that when a rate is 7.5% or mo?e, then the
Commissioner needs to give prior rate approval,

notices have to be sent out to the insurers, the
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Insurance Commissioner has to be notified of the lists
of who received the rate increase.

No longer will we be faced with the stealth
increase of substantial rate increases and not giving
advanced notice to the insurers.

In addition, subsequent to this, the Commissioner
shall find out if there is not a substantial decrease
or too much of an increase in malpractice rates. The
Commissioner shall convene a working group to consider
various factors involved, including the amount of
awards in settlements, and recommend appropriate
revisions to the General Statutes.

The Insurance Commissioner will appoint a working
group, made up of the appropriate individuals in the
Legislature, and also in the agency side to fulfill
this function.

Also, Mr. President, Section 13 requires the
Insurance Commissioner to develop a plan to maintain a
viable medical malpractice insurance industry.

Unfortunately, we have before us what is known as
a distorted oligopolistic market structure, where only

one or two companies provide malpractice insurance.
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In addition, Section 14 through 16 requires the
Insurance Commissioner to establish an electronic
database, composed of closed-claim reports. It also
requires the Commissioner to provide an annual report,
consisting of trend analysis of closed-claim
information.

There has been a deficiency in our rate structure
and in our insurance analysis of adequate information.
In addition, it also, the bill also, for the first
time, will require those companies that are considered
captive insurers to provide specific information to
the Insurance Commissioner.

Let’s be cognizant of the fact, Mr. President and
Members of the Circle, that so 54% of the malpractice
ingsurance in the State of Connecticut is now
underwritten by the captive insurance market.

In addition, this will give us sufficient
information for the Insurance Commissioner to carry
out her responsibilities in regards to this law.

Mr. President, I would like to yield now to
Senator Murphy. |
THE CHAIR:

Senator Murphy.
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SEN. MURPHY:

Thank you very much, Mr. President. And thank
you to my colleagues, Senator McDonald and Senator
Crisco, as well as our compatriots in the House, for
their good work on this bill.

I rise to speak briefly about the public health
sections of the bill, and I do so with the recognition
that I made at the beginning of this debate last year,
ig that although we may throw around a lot of terms,
like Offer of Judgment and Collateral Source and Prior
Rate of Approval, in the end, the goal of this
legislation is really simple and twofold.

It’s, one, to stabilize and increase access for
the consumers, the healthcare consumers of this state.
But secondarily, but just as importantly, to do
something in this bill to address the issue of medical
malpractice, the issue of adverse events, and to go
forth from today not only with the sense that we will
be able to stabilize rates, but also with the sense
that we will have done something to reduce the number
of errors in our healthcare system.

Towards that end, there are several sections in

the underlying bill that deal with the issue of
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patient safety and public health protections, and I’l1l
go over them very briefly.

First, we’ve included sections in this bill to
standardize our process of discipline and
investigation through the Department of Public Health.
We will have now firm guidelines for how we go about
the process of discipline for physicians, and we will
have screening guidelines for complaints that come
into the department.

Too often, complaints are simply heard in the
order that they arrive. We now will have a process in
which we screen out those that have the most merit to
them, and those will be heard first.

We also will make sure that we have real
standards for how we broaden the investigation from
one single complaint into a more general investigation
of a particular physician or practice, along with
specific protections for the information relevant to
the patient, the provider, or the hospital involved,
so as to maintain that confidentiality during the
investigation.

Mr. President, there is also a provision here to

broaden the current membership of the current pool for
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medical hearing panels. These have been successful
tools in trying to expedite the process of review
before the medical examining board.

The problem is that because there are so many
complaints, we’ve had some trouble in getting some
people to serve on the panels. Given the scope of the
work, we would now move up to 24 members who would be
eligible to sit on these screening panels.

We for the first time, include in this bill
continuing education for doctors. We have added that
as a requirement for so many of our healthcare
professionals throughout the state.

We now have on the books, for the first time, a
requirement that doctors in this state have continuing
education, so that they can make sure that they are up
to date on the developing current standards of
practice.

The vast majority of doctors already participate
in this type of professional development. This just
assures that they will all do that as a condition of
their licensure.

There are increased data collection requirements

in this bill. We need to make sure that we have



| 00LL23
geh _ 134
Senate : June 6, 2005

accurate and realistic data, to try to determine the
nature of our access problems throughout the state.

One of our issues is that we have data concerning
the number of licensed physicians, but we don’t know
how many of those licensed physicians are in active
practice.

So for the first time, after this bill becomes
law, we will have a reporting requirement so that we
know not only the number of licenses held in a
particular specialty, but also how many of those
licenses are attached to practicing physicians.

That data collection will also bring into the
state data on whether the pliysician has been
disciplined in other states and information on their
insurance carriers.

Finally, we have language here that will develop
through each hospital or outpatient surgical facility,
as the case may be, protocols for the practice of
surgery.

We’ll have those protocols filed with not only
the Department of Public Healtﬁ, but sent to the
Committees of Cognizance here at the lLegislature, to

make sure that every institution in this state
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practicing surgery has developed and standardized and
written protocols on file before any procedures take
place.

And finally, we work off of a, I think, very
productive development last year in the field of
patient safety, and that is the establishment of
patient safety organizations.

Through legislation passed last year, the wisdom
of the Legislature allowed for the creation of these
patient safety organizations, which would be groups
that could come into a hospital, collect data
confidentially, review that data, and then make
recommendations back to the hospital on systems
change.

Because in the end, that is the entire and final
relevance in terms of patient safety from error
reporting. It’s not enough just to turn that error
into an investigation or an act of individual
discipline. You’ve got to turn our information on

adverse events in hospitals and healthcare

institutions into systems change.
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It’s not enough to discipline one physician.
We’ve got to make sure that the system changes so that
that error doesn’t occur again.

We now have language in this bill, which would
require every hospital in the state to contract with a
patient safety organization, so as to better
facilitate the improvement of institutional systems
for patient safety.

Again, I'd like to thank all of my colleagues for
their work on this. I think, in particular, the work
that’s been done on the public health portions of this
bill will guarantee not only that we do something
about stabilizing rates for physicians, but that we
move forward on making sure that the end result
guarantees a safer environment for patients that enter
our healthcare system. Thank you very much, Mr.
President.

THE CHAIR:

Thank you, Senator. Will you remark further on
the bill, actually on the amendment? Senator Kissel.
SEN. KISSEL:

Thank you very much, Mr. President. Well, here

we are, and it seems like deja vu all over again.
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What we have before us, by way of this amendment, is
reform legislation that is substantially similar to
medical malpractice reform that we had just a year
ago.

I remember I worked on that reform legislation.
Many of us, Senator McDonald, Senator Murphy, worked
on it last year as well. It was a good bill.
Unfortunately, former Governor Rowland vetoed it.

At the beginning of this discussion, Senator
McDonald had quite a bit of praise for his Democratic
colleagues. I would note that there were Republicans
that participated in this process along the way.

And the person that I think most important to
acknowledge, because I was there in the Governor'’s
Office at that very first meeting at the beginning of
this legislative session, was Governor Rell herself.

And at that meeting, she made it very clear, she
acknowledged that there probably was not enough
support in the House and the Senate to have caps,
which has been touted or has been touted by proponents
of reform as the single only way that we could
effectuate positive change regarding medical

malpractice premiums.
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But the realities of the House and the Senate are
the realities of the House and the Senate, and I think
it was quite right in assessing that there was not
enough support for that measure to take place this
year.

Nonetheless, Governor Rell was very clear that
she wanted reform legislation. She wanted something
good to come out of our legislative process, and
indeed, we have it here through this amendment which
becomes the bill.

Would this necessarily be exactly what the
Governor would want? Well I can’t speak for her, but
it’s probably somewhat of a step or two away from what
she had proposed. Nonetheless, I stand here today, as
I did a year ago, supporting this legislation.

It’s one thing to take this bill and bring it out
to an actuary and say, you know what, at the end of
the day, this is only going to save maybe 1% off of
premium increases. I don’t necessarily believe that.

What we have here is a sum that is greater than
the totality of its individual‘parts. It really is
somewhat of an experiment, but it’s a well thought out

exXperiment.
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We’'re trying to address the medical malpractice
premium issue in a variety of ways, and that was borne
out by the three speakers previous to me.

Senator McDonald, reflecting judicial reform,
Senator Crisco, insurance reform, and Senator Murphy,
public health reform. All three of these things are
encompassed in this reform legislation.

The judicial reforms, in and of itself, I think
are substantial, and over the long term, and hopefully
the short term, will have salutary effects.

Indeed, one area that is of a particular
importance to me, that I worked on last year in this,
is the whole idea of appending that medical report to
this good faith affidavit, and have it attached to the
complaint.

That will help the defense counsel and their
clients right into the ballpark, right at the
inception of the medical malpractice case.

Up until this point in time, months could go by,
even over a year, until defense counsel and their
clients could really narrow dan exactly what was the

basis for the determination of the basis for the
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plaintiff’s claim that there was medical malpractice
and why they had brought that case.

We get right out of the shoe, because part of
what we’'re doing is reforming the process. We're
trying to speed it up. We're trying to expedite it.

Indeed, I believe that Senator McDonald indicated
that six months after the filing of the complaint,
that the Judicial Branch would sit down with the
litigants, and they would make sure that this went to
the complex litigation docket.

And that’s the way to go, with judges that have
experienced these kinds of complex cases, that can
make rulings based upon their experience, and they can
track the case from the beginning almost to end.

And while the term of the judges on the complex
litigation docket may not exactly parallel the suit
itself, they certainly are there for long enough
periods of time that there is a substantial chance
that they would be able to follow much of the
litigation from beginning to end.

Is this necessarily every£hing that the
physicians want? No, clearly not. But is this a

gsubstantial first step? Absolutely. And I feel very
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badly that we missed a year of putting these kinds of
reforms in place. And so now is the time to do it.

I sincerely commend Senator McDonald, Senator
Crisco, Senator Murphy, Senator Roraback, and, most
importantly, Governor Rell for the leadership she has
shown regarding this legislation. And I urge my
colleagues to support the amendment. Thank you, Mr.
President.

THE CHAIR:

Will you remark further? Senator Fasano.
SEN. FASANO:

Thank you, Mr. President. Mr. President, through
you, I have a question for Senator McDonald.
THE CHAIR:

Please proceed, Senator.

SEN. FASANO:

Thank you. Senator McDonald, with respect to
Lines 133 through 135, it indicates that the written
opinion shall not be subject to discovery by any
party, except for to question the validity of the
certificate. |

And I’'m just confused as to what’s the difference

between discovery and validity, in terms of the
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confines for legislative intent, through you, Mr.
President?
THE CHAIR:
Senator McDonald.
SEN. MCDONALD:

Thank you, Mr. President, and thank you, Senator
Fasano, for the question. Those lines of the bill are
really intended to only address the name of the
physician who is signing the certificate of good
faith, that the identity of the signer of the
certificate is not subject to discovery, but for the
limited exception of determining its validity. And I
thank you for the question.

THE CHAIR:

Senator Fasano.
SEN. FASANO:

Thank you, Mr. President. Mr. President, I’d
like to associate the comments that I’ve heard so far
with respect to this bill. I believe this is not the
perfect bill, but certainly, as I said last year or
the year before, I can’t rememger now, but that this

is a good attempt to deal with the issue.
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This is a complex issue. We need to get
something moving. As this bill proceeds to become
law, I hope, I think it will have to be tinkered with
from time to time, and, therefore, I support this
bill. Thank you, Mr. President.

THE CHAIR:

Thank you, Senator. Will you remark further?
Senator Meyer.

SEN. MEYER:

Thank you, Mr. President. You know, I said a few
days ago that the fun thing about being in this
Legislature is the dialogue we have on important ideas
of the day, and we’ve done that since January 5%, and
we’re doing that again tonight with medical
malpractice insurance reform.

This is a comprehensive bill. There are parts of
it that I'm going to, I’'ve worked, I’ve tried to work
with Senator McDonald to make a few changes, and I’'11
perhaps introduce some revisions next year in that
regard, in particular, with respect to the screening

of cases.
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I think that the more effective method might be
initial screening of medical malpractice cases before
we actually allow them.

What we’re doing here is we have a process for
dealing with what could be bad cases by requiring an
expert opinion. But of course, that expert opinion
will be a lawyer, probably in the stable of the
plaintiff’s lawyer, and not as reliable and as
objective as we might like.

But this bill is comprehensive. It deals with
everything from fee agreements to a settlement
mechanism to excessive non-economic damages. It’s
extremely creative with respect to how it deals with
excessive non-economic damages.

And then it goes on and is comprehensive as to
deal with the insurance issues, which many of us feel
are at the bottom.

When I read last year that the Insurance
Commissioner of our state granted an 89% increase to
an insurance company, a medical malpractice insurance
company, of which there are oniy three in this state,

an 89% increase was granted, you know, we knew then
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when we saw that that we needed the kind of insurance
provisions that this bill contains.

So let me really take off my hat in thanks and
appreciation to the various sponsors who have put this
together, and I look forward to supporting it as
actively and with as great as enthusiasm as I can.
Thank you.

THE CHAIR:

Will you remark further? On the amendment, will
you remark further? Senator Freedman. Senator
Freedman.

SEN. FREEDMAN:

Thank you, Mr. President. Through you, a
question to Senator McDonald.
THE CHAIR:

Please proceed, Senator.
SEN. FREEDMAN:

I believe one of the issues we’ve heard a lot
about is the cost of the medical malpractice insurance
to particularly the OB/GYNs and the neurologists.
Through you, Mr. President, can you, Senator McDonald,
tell us how much money they would save in the purchase

of their policies?
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THE CHAIR:

Senator McDonald.
SEN. MCDONALD:

Thank you, Mr. President. Through you, Mr.
President, we’ve learned a lot in this process, and
one of the things we’ve learned is that the art of
actuarial predicting is not a precise one.

And so we have no firm numbers about what the
savings would be, although we do have the
representation of some actuaries who came before us to
indicate that this would provide as little as at least
2% savings and perhaps much more than that. But there
is no exact number. There is no guarantee in this.

And frankly, that is one of the elements of the
bill that would allow for a period of two or three
years to determine how well these revisions are
working, so that we can make an informed decision
later on if they’ve actually achieved their intended
goal.

THE CHAIR:

Senator Freedman.

SEN. FREEDMAN:

Thank you, Mr. President. And again, through
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you, was there a discussion in the Judiciary Committee
or any of the other Committees about building in a
specific savings to the insurance part of the program
so that these doctors would be able to save money on
the premiums, through you, Mr. President?
THE CHAIR:

Senator McDonald.
SEN. MCDONALD:

Thank you. Thank you, Mr. President. Through
you, I’'m going to ask my colleague, Senator Crisco, to
help me out on this. But as I understood it, there
was a very real concern that if we tried to legislate
certain savings, that we would drive some of the very
few companies left in the state out of the state, and
that would be counterproductive. But I’'d like to
yield to Senator Crisco, if I might.

THE CHAIR:

Senator Crisco, do you accept the yield in
response to Senator Freedman’s question?
SEN. CRISCO:

Yes, Mr. President. Thank you. Through you to
Senator Freedman, there was an extensive discussion,

not only in the Insurance Committee, but also in the
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bipartisan working group in regards to that elusive
subject of how much could we save?

My personal opinion, through you, Mr. President,
to Senator Freedman, was that to start, you have to
begin somewhere. And reviewing everything that was
possible and practical, we decided that this
particular package was the best package possible.

THE CHAIR:

Senator Freedman.
SEN. FREEDMAN:

Yes, again, thank you, Mr. President, I guess to
Senator Crisco. In your discussions in terms of
taking a look at the actuarial figures, you came up
with a three-year period in order to be able to set a
baseline for some future action on this, through you,
Mr. President?

THE CHAIR:

Senator Crisco.
SEN. CRISCO:

Yes, Mr. President, through you to Senator
Freedman, I believe in the diécussions with Governor
Rell and her staff, and I could be mistaken, and my

colleagues could correct me, that this three-year
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window was basically the recommendation of the
Governor.
THE CHAIR:
Senator Freedman.
SEN. FREEDMAN:

Yes, and finally, once again through you, and I'm
not sure whether it’s to Senator Crisco or I'm not
sure which one of the Chairmen, but do you anticipate
any doctors who will not be able to practice their
specified specialty because we are not acting right
now to help them save on the cost of their medical
malpractice insurance?

And if so, how many doctors do you anticipate
will be leaving the State of Connecticut and stop
their practicing?

THE CHAIR:

Senator Crisco, do you care to respond?
SEN. CRISCO:

Yes, Mr. President. Through you to Senator
Freedman, you know, Mr. President, to Senator
Freedman, there are soothsayers negative and positive.

We cannot quantify how many doctors may possibly leave
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the state or how many doctors may possibly enter

specific practices that we all share a major concern.

The most important thing, Mr. President, through
you to Senator Freedman, is to begin the process of
trying to address the issue.

I am verbally convinced that there is a silent
storm out there that no action would be more, be
disastrous, that this is the proper way to go, and we
would, as we discussed last year in the previous bill,
like to make specific reductions available as
immediate as possible to those physicians that are
facing a particular crisis.

Unfortunately, last year’s legislation was not
finally approved by the Governor. In reviewing
everything that was possible, we thought this was the
best way to address the problem.

THE CHAIR:

Senator Freedman.
SEN. FREEDMAN:

Yes, thank you, Mr. President. No further
questions. I’'m just very concerned because we're
following the same path we did a year ago. We're

presenting a bill to our colleagues, and we’re saying,
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we're going to solve the problem. Give us three
years, we’ll come up with specific numbers.

And three years from now, all of our medical
professionals, who may or may not still be practicing
in this state, will get some break in their medical
malpractice insurance.

I don’t think we’re following the proper path on
this. I think we’ve heard over and over again that
the medical profession itself was looking for us to do
something that would help them, and help them
immediately.

Even last year in the testimony given by the
Insurance Commissioner, she said, a bill without any
caps built into it would be a bill that’s a sham.

And once again, I think that we’re trying to pull
the wool over everybody’s eyes saying, here we are,
look at us, we’re doing something great. But guess
what, don’t expect any savings when you get your bill
from your insurance company for your medical
malpractice.

This is wrong, Mr. Presidént. This is not the
route we should be taking. If we want to give

immediate relief, we should be looking to those states
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who have truly tried to address the problem in a
reasonable manner.

I, for one, see it as an accessg issue. And the
more we dilly-dally around by not doing anything, the
more we say to our constituents, you will no longer
have some of these services available to you,
particularly those women who are pregnant and need to
go to an OB/GYN, particularly those children who may
need neurological surgery.

How many of those people are going to stay in
this state, as long as we don’t give them true relief?
Rhetorical questions, yes, but they’re questions that
we as a body should have answered. Thank you, Mr.
President.

THE CHAIR:

Will you remark further? Senator Gunther.
SEN. GUNTHER:

Mr. President, I rise to oppose the bill. 1I'11
say this. It’s a big disappointment to me. We'’wve had
two sessions where we worked on the malpractice in
this Legislature.

Last year, it was quite extensive. We had three

different Committees, all three did do some
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consideration, put things together, had special
meetings of the three Committees and members of that
three Committees.

But the big disappointment is this year, we get
this laid on our deck by a group that sat down and
took three bills that were considered by three
Committees, and they compromised the whole report of
the three Committees to come up with what we have
here.

And I won't say it'’s without some good things
that they have tried to do. On the other hand, there
is an awful lot that doesn’t, hasn’t been included.
In fact, I don’'t even know if they were ever
considered in the discussions on this particular bill.

I think that when I hear the report on the
Judiciary, and my good leader, Mr. McDonald, that it
really sounds very, very familiar to me that this
considers to be a very, very new thing.

But in listening to his report, I think they’ve
done 99% of it is to justify what has been the
practice over the years that Ipve been sitting up here

and listening to the dialogue on malpractice.
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And that is, you know, we passed a bill that
said, gave a whole formula on how much a lawyer could
charge when he handled these cases. It was a pro rata
thing. It was, you know, high in the lower levels of
settlement, and lower as you went down the line, and
that type of thing.

But lo and behold, two years ago, when we had a
hearing, I brought the fact out that the judges had
ruled that that was unconstitutional. You can’t do
that with lawyers. You can’t tell a lawyer how much
he can take on a case. Even though you had a state
law, he says, it’s unconstitutional.

What amazes me, Mr. President, I don’t think that
there’s another profession in the State of
Connecticut, in either medicine or anything else you
can think of, that prohibits us from passing laws that
say how much these people can get.

May not be on the percentage in that, but
doctors, we have the HMOs, we have Medicare, we have
Medicaid, sets out all the fees on exactly how much
you can charge.

But you can’t do that in the legal profession

because a judge rules it’s unconstitutional.
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Now, in this particular bill, all they’ve done is
recited what’s been the practice over years, that I
can understand. I mean, I read it. I couldn'’t
believe it, because all they are is justifying, all
right.

Now, the lawyer can say, oh, we’'re only supposed
to take a third of the fee here. But if you want me
to handle this case, you better take and sign a waiver
that tells me I can charge anything I damn well
please.

And the nice part about that, they’re really
generous with that, because if the patient at that
point decides he doesn’t want him to represent him,
all he has to do is say, oh, fine, I’'1l1 look for
another lawyer. That’s really a generous thing to put
into the law.

As far as I'm concerned, there were things that
we had talked about over the years we'’ve been
considering this, and I know in my bag of worms, for
the malpractice, I’'d say that I'm amazed that lawyers
take a third of the economic settlement that comes in.

This means the person’s actual cost to doctors,

cost for his loss of time, cost for his braces, every
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dime you can think of that affects him economically,
the lawyer in estimating his fee takes a third of it.

Now, in addition to that, we have the approval on.
the compromise and that, that he takes a third of
that. ©Now, I can see where he can get the
non-economic expenses and that or awards, then I can
see he can justifiably say, look, I worked for that.
And if I take my third, I can almost justify in my
mind that at least that was a decent thing.

I practiced for 47 years, Mr. President. And it
used to amaze me that, out of the settlements, that
the patient never had a case, mind you, that affected
me .

But on all the cases, the settlement to the
lawyer was a third of all the costs, whether expenses
or settlements and that type of thing from the
insurance company or what not. In other words, it was
a pretty good deal to take and handle those particular
cases.

When we get into the insurance, I will say, there
are a few little gimmicks that.the Insurance Committee
come up, the pre-approval for rate increases and that

type of thing.
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That’s, I think that’s normal. It should have
been before this. But at least that’s in this
particular bill.

When it comes to the Public Health, one of the
things that bothered me with all these meetings we had
for years, is the fact that the Public Health, the
examining board, or I should say the medical examining
or any other of the professional boards, are advisory
to the Public Health Department.

I've asked time and time again, that we put the
control of the different professionals into the
examining boards themselves. The examining boards
should have the right to take and select the people
that are in licensure, the profession they’re in.

They should also have all the responsibility for the,
for the discipline.

And now we’re coming in with the public health
side of this thing. We’re going to set up guidelines.
And of course, I see they’ve got a big committee, if
they go by the bill itself, a committee that’s going
to develop these guidelines aﬁd tell them what they
should do, how they should do it, and that type of

thing.
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I also noticed that there is a couple of public
members that are going to be on some of these panels.
You know, if you’d like to take a 1ooklat your
examining boards in this state, back about maybe eight
or ten years ago, we put public members on every
examining board in the State of Connecticut.

What you ought to do is go out back and revisit
that, and you’ll find that they can’t even get public
members to serve on the examining boards, and that we
have vacancies all over a ten-acre lot in practically
every profession that is there.

I think that the whole bill, frankly, is a
disappointment to me because I think, as Senator Meyer
said, he was for a strong screening committee. We
should have had a pre-screening committee identified
in this particular bill. Doesn’t show at all.

As far as pre-screening, I think that will be one
way of eliminating a lot of the frivolous cases and
that. But even if you don’t want to go that route, I
do think that we should have even the consideration of
an arbitration that would be set up to take and
arbitrate all these cases before they get to the final

level of being brought into court.
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So all in all, Mr. President, I’'d like to say
that talking about the Preamble of the Constitution,
for the people, by the people, I think we ought to say.
that this particular bill is for the lawyers, by the
lawyers, and of the lawyers, because all through this
whole process, the attorneys in this Circle have taken
and preempted on the whole writing of this and
developing this whole bill that we have before us.

And I don’t think that we have the input that should
have been in this by the professionals themselves.

So, Mr. President, unfortunately, I will vote
against this because I think we could have done a lot
more, and there has been very little done, as far as
I'm concerned, that’s going to be a benefit to the
malpractice in the State of Connecticut with this law.
THE CHAIR:

Thank you, Senator. Senator Nickerson.

SEN. NICKERSON:

Thank you, Mr. President. Mr. President, if I
may, through you, some questions to the proponent with
regards to the insurance industry aspects of this, if
I may.

THE CHAIR:
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In that case, I assume you would like to direct
your questions to Senator Crisco.
SEN. NICKERSON:

Your assumptions, as always, are dead on.
THE CHAIR:

Thank you.
SEN. NICKERSON:

If T may through you, would you agree with me
that Connecticut has experienced a significant
reduction in the number of insurance underwriter
providers, who remain in the Connecticut market, in
the business of providing medical malpractice
insurance, through you, Mr. President?
THE CHAIR:

Senator Crisco.
SEN. CRISCO:

Yes, Mr. President. Through you to Senator
Nickerson, obviously, as I stated before, that we
have, in my opinion, a distorted oligopolistic market
structure, which basically is defined as too few
insurance carriers.
THE CHAIR:

Senator Nickerson.
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SEN. NICKERSON:

Thank you. I interpret the answer as being yes.
Would I, would you further agree with me, would you
further agree with me that there is one carrier that
has an overwhelming bulk of the insurance, a
Connecticut-based insurance, and only one other
carrier, which is based out of state, that competes in
this business of providing medical malpractice
insurance, through you, Mr. President?

THE CHAIR:

Senator Crisco.
SEN. CRISCO:

Mr. President, through you to Senator Nickerson,
depending upon how you define, you know, degree of
business, I believe he’s referring to CMIC, which is
owned by physicians, and also I think Pro Select from
Massachusetts, and that is correct.

SEN. NICKERSON:
Thank you--
THE CHAIR:

Senator Nickerson.

SEN. NICKERSON:

And would it not be the case that while it is a
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regrettable fact, but a fact, as you point out, there
are too few insurance, that unlike other industries,
such as electric utilities and others, these companies
are not obligated to provide insurance, nor even
obligated to remain as competitors in the Connecticut
market, but are free to come and go and leave the
market at will, leaving aside the issue of rate
approval, which we’ll get to?

They are free to come. They need not serve you
and I or anyone, contrary, for example, to a utility
company, which must serve its local customers who seek
electric service, through you Mr. President.

THE CHAIR:

Senator Crisco.
SEN. CRISCO:

Yes, Mr. President, through you to Senator
Nickerson, I agree, but they are in the business to
write malpractice insurance in Connecticut, and they
are directing their market, you know, approach to that
line of insurance.

THE CHAIR:
Senator Nickerson.

SEN. NICKERSON:
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Correct. Would it not also be a logical and, in

fact, an inescapable conclusion that in an environment
of rising insurance premiums, and an environment of
sharply declining insurance underwriters, those two
facts together bespeak a feeling in the insurance
provider marketplace that Connecticut is an
unprofitable place to do business?

One might expect that in an environment of rising
insurance premiums, that you would find more insurers
entering the market. But would you agree with me that
the fact that less insurers are entering, a declining
number of insurers are participating in the market
with rising rates tells us something about the
unprofitability of providing medical insurance in this
state, through you, Mr. President?

THE CHAIR:

Senator Crisco.
SEN. CRISCO:

Thank you, Mr. President, through to Senator
Nickerson, you know, that is correct. But again, one
has to define what profit is.

THE CHAIR:

Senator Nickerson.
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SEN. NICKERSON:

Good. Now we come to the heart. We’ve decided
that there is a declining number of insurers in an
environment of rising rates, that that can only mean
one thing, and that there is a declining
profit-inducement profitability to participate in that
market .

And now I come to a question, if I may through
you, under Section 11 of the bill. Section 11 in
Lines 433, 434, and 435, provide the Insurance
Commissioner, as I read it, with the authority to
approve or disapprove a pre-filing rate approvals
application submitted by an insurer. Am I reading
that correctly, through you Mr. President?

THE CHAIR:

Senator Crisco.
SEN. CRISCO:

Mr. President, through you to Senator Nickerson,
that is correct.

THE CHAIR:

Senator Nickerson.

SEN. NICKERSON:

Thank you. And I think we’re coming to the end
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of our collogquy and we’ll draw some conclusions, but a
last question. What standards is the Commissioner to
apply in granting or disallowing such an approval
under this bill, through you, Mr. President?
THE CHAIR:

Senator Crisco.
SEN. CRISCO:

Mr. President, through you to Senator Nickerson,
all the standards that are required in regards to
commercial insurers, in regards to rate filing, rate
manuals, and, you know, I could go on and on and on,
which has been the standard procedure for, previously
for the Insurance Commissioner to approve or
disapprove a rate.

THE CHAIR:

Senator Nickerson.
SEN. NICKERSON:

No, no, no, no, that doesn’t tell me anything.
What conceptual motivations are authorized in the
hands of the Commissioner in granting approval or
disapproval? What does he 1ook to?

Not, I don’t mean you to recite the whole

statute, but what concepts does he look to? What
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factual evidence does he look to? What criteria is he
to apply, in general terms, through you, Mr.
President?
THE CHAIR:

Senator Crisco.
SEN. CRISCO:

Mr. President, through you to Senator Nickerson,
obviously, whether the rate increase is warranted
based on the company’s experience.

THE CHAIR:

Senator Nickerson.
SEN. NICKERSON:

Thank you, Mr. President. I appreciate my
colleague answering those questions. Ladies and
gentlemen, in a market of declining insurance
competitors, in a market with rising rates, we are not
going to accomplish anything in prior rate approval,
but send a disincentive into the marketplace to those
who participate, to exit, and certainly a disincentive
to others to enter.

Why would they enter a difficult market, where
profits are under great pressure, as evidenced by the

fact that there are a declining number of
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participants? And then, contemplate whether they wish
to continue as participants in that market, when they
have to get rate approval.

Who is going to go and on their bended knee, with
hat in hand, saying, oh, dear Commissioner, may I
please have a rate increase?

No one is going to want to do that. No one is
going to want to do that, and we have no right to ask
them to do that. We do have a right, where a utility
and an electric company has an obligation to provide
service to every customer who wants it, to provide
rate approval because they are a monopoly, and they’re
obligated to stay as a provider in this state.

Insurers are not. They are not obligated to
provide service. They are perfectly capable of
walking away.

And I submit, ladies and gentlemen, that Section
11, containing prior rate approval without any
specific criteria in the hands of the Commissioner,
other than it’s warranted, is sending a clear signal
to the insurance market that té those few of you who

are left in this arena providing insurance, beware.
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We are going to cut you off at the knees if we
feel like it, and you have no recourse, no standards.

That is not going to help medical malpractice
insurance, ladies and gentlemen. 1It’s going to, some
say that this is a, well, it’s an okay bill, not a
great bill, but it’1ll make things better.

Section 11 will make things a great deal worse
because we could wake up one morning and find that
some of the few providers that are in the marketplace
today will read Section 11 and say, I don’t need this.

I don’‘t need to go hat in hand to the
Commissioner to seek a rate increase in an
unprofitable environment where I’'m already losing
money. I don’t know what standards the Commissioner
is going to apply. I don’t need this. Connecticut is
a small state. I can go write insurance elsewhere.

I urge rejection, Mr. President.

THE CHAIR:

On the amendment, will you remark further?

Senator Roraback.
SEN. RORABACK:
Thank you, Mr. President. I rise in support of

the amendment, and particularly to remark on the
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importance of Section 9. Mr. President, it is a fact

of life that when people communicate with one another,
they are much less likely to sue one another.

And under an existing law, Mr. President, the
fear of retribution or lawsuit discourages healthcare
providers when there are unanticipated outcomes from
coming clean with their patients and saying that
gsomething might have gone wrong and apologizing for
the outcome.

What Section 9 of the bill will do, Mr.
President, is to encourage healthcare providers, when
there is an unanticipated outcome, which is not always
the result of negligence, and I would say, quite
frankly, it is more often than not, not the cause of
negligence when there is an unanticipated outcome.

Our healthcare providers should have the liberty
to apologize to their patients when the outcome is not
what was anticipated, and should know that by so doing
they will not be opening themselves up to a lawsuilt.

So, Mr. President, I think that this Section of
the bill represents the beginning of a culture shift,

which I hope will only grow as time goes on. I do
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want to thank Senator McDonald and Senator Kissel for
including this provision in the bill.

I also have one quick question for Senator
McDonald, if I may, through you, Mr. President. As I
read Section 2 of the bill, we are now going to, upon
the filing of a certificate of, upon the filing of a
medical malpractice lawsuit, we are going to append to
the complaint a certificate of good faith, which has
appended to it a written opinion detailing the basis
for the negligence.

And through you to Senator McDonald, is that, am
I, generally speaking, do I have the procedure right,
how this is going to work, through you, Mr. President?
THE CHAIR:

Senator McDonald.

SEN. MCDONALD:

Through you, Mr. President, the, I believe the
answer to Senator Roraback’s question is that the
detailed opinion itself would be the certificate.

THE CHAIR:
Senator Roraback.

SEN. RORABACK:
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And through you, Mr. President, okay. I thought
that the certificate would be signed by the lawyer and
that the opinion would be signed by a doctor.

And I direct Senator McDonald to the Line 118,
which says, the complaint, initial pleading or
apportionment complaint shall contain a certificate of
the attorney or party filing the action that such
reasonable inquiry gave rise to a good faith belief.

So wouldn’t a certificate be signed by a lawyer,
through you, Mr. President, to Senator McDonald?

THE CHAIR:

Senator McDonald.
SEN. MCDONALD:

Thank you, Mr. President. Through you, I believe
the certificate, I guess my answer is it doesn’t
necessarily have to be a separate document. But yes,
there would have to be a signed document by the
attorney that is accompanied by the written opinion of
the medical professional providing the analysis.

THE CHAIR:

Senator Roraback.

SEN. RORABACK:

And through you, Mr. President, would the
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language on Lines 135 to 137, which says that claimant
or the claimant’s attorney shall retain the original
written opinion and shall attach a copy of such
written opinion to such certificate, suggests that we
really contemplate two different documents, a
certificate with a written attached to it, through you
Mr. President?
THE CHAIR:

Senator McDonald.
SEN. MCDONALD:

Through you, Mr. President, that would appear to
be the most efficacious way of dealing with it, and
not necessarily the only way.

THE CHAIR:

Senator Roraback.
SEN. RORABACK:

Thank you, Mr. President. And really, where I’'m
going with all of this, Mr. President, is I'm trying
to ascertain the extent to which the defendant will
have an opportunity to look at both the certificate
and the underlying opinion, recognizing that the
provider of that opinion’s identity is going to be

expunged.
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Through you, Mr. President, does Senator McDonald
believe that the bill is going to have the certificate
as a matter of public record in the file, and that the
written opinion attached to the certificate will also
be a matter of public record in the file, again, with
the name being deleted from the provider of that
opinion, through you, Mr. President?

THE CHAIR:

Senator McDonald.
SEN. MCDONALD:

Thank you, Mr. President. That is correct. They
would be attached to the complaint.
THE CHAIR:

Senator Roraback.

SEN. RORABACK:

And through you, Mr. President, and they would be
there for all the world to see, through you, Mr.
President.

THE CHAIR:

Senator McDonald.

SEN. RORABACK:

Anybody, through you, Mr. President, to anybody
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who had the inclination to go to the courthouse and
look.
THE CHAIR:
Senator Roraback.
SEN. RORABACK:

Thank you, Mr. President. And finally, what
really, Mr. President, it’s, the reason I’'m asking
these questions is because there is another sentence
on Lines 133 through 135 that says, such written
opinions shall not be subject to discovery by any
party, except for questioning the validity of the
certificate.

And as I héar Senator McDonald’s answers, I’'m
guessing that what that language is intended to do is
to conceal the identity of the provider of the
opinion, not the contents of the opinion.

And through you, Mr. President, to Senator
McDonald, would he concur that that reading is the
most logical reading in light of the scheme that we’re
putting together, through you, Mr. President?

THE CHAIR: |

Senator McDonald.

SEN. MCDONALD:
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Thank you, Mr. President. Through you, not only
would it be the most logical, it would be the intended
consequence of the legislation.

THE CHAIR:

Senator Roraback.
SEN. RORABACK:

Thank you, Mr. President. It doesn’t get any
better than that. I will thank Senator McDonald for
his answers, for his clarification, and I urge support
of the bill. Thank you.

THE CHAIR:

On the amendment, will you remark further, on the
amendment? If not, we’ll try your minds. Senator
McDonald.

SEN. MCDONALD:

Mr. President, actually, I think we were, Senator
DeLuca and I were both looking at each other to see
who was going to get up first. And I want to thank
him for allowing me to just acknowledge Senator
Kissel, again, and apologize to him and to Senator
Roraback, and, of course, to Governor Rell, if I

inadvertently left them out.
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Mr. President, I do think that this legislation
is groundbreaking and will provide substantial relief
to medical professionals, while at the same time
protecting victims of malpractice. And, Mr.
President, I ask that when the vote is taken, it ‘be
taken by roll call.

THE CHAIR:

The vote will be taken by roll call. Anyone else
before I call on the Minority Leader? Mr. Minority
Leader.

SEN. DELUCA:

Thank you, Mr. President. At the outset, when
this amendment was being introduced, I heard the
comment that it has been before us too long. By that,
I would assume that that means we have a problem or we
recognize a problem.

To the degree of the problem, we can debate.

Some people say it’s a crisis. We’ve heard this from
the medical profession that it is in the crisis stage
because it is affecting care of patients, esgpecially
as has been mentioned here in £he OB/GYN and
neurosurgeon areas where the highest increases have

been, and we hear that many are either retiring,
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leaving the state, or declining to enter into these
specialties.

So we can debate whether it’s a crisis, but I
think we recognize that it is a problem, and a problem
that needs to be corrected. And in the discussions
that I have had in the past couple of years, one of
the prime objectives was to take the money out of the
system in order to control the premiums.

I’'m looking, I’'m listening this evening, for
where the money is coming out of this system to
provide that relief in the premiums.

I heard that we have tort reform, tort reform
that first addresses attorney’s fees. It says we have
set up a schedule of the fees, that we already have,
by the way, and they can still get a waiver that we
can already get, but in this waiver, this time, we’re
going to look at it more closely.

I don’t know what that changes. I don’t know how
that takes money out of the system, because the system
is the awards. Yes, attorney’s fees are a complaint,
but that doesn’t take the mone& out of the system and

affect the premiums.
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I would agree with Senator Roraback on Section 9
that maybe that might have some effect, because I have
read articles, and I think one of the places it
started was in a Veteran’s Hospital where the chief
surgeon stated that, and there was a decline in cases
and a decline in suits. That may, in the future,
afford some. That could really happen.

And also, to address what Senator Nickerson
talked about in Section 11 regarding insurance
companies. We find that it’s declined from a number
of insurance companies offering malpractice insurance
in the State of Connecticut is down to about two, down
to about two.

And we want them to continue, or we would like
more to come into the state, because competition helps
to reduce cost.

But in Section 11, in addition to the prior rate
of approval, it says that if an insurance company
wants to increase their rates, they have to send by
certified mail return receipt to every single insured,
and provide this list to the Insurance Commissioner.
And upon receipt, the insured, within 15 days, can

request a hearing.
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Now, I don’t know if this makes it easier for the
insurance company to do business. It would seem to me
that this kind of adds money, adds cost, rather than
take cost out of the system.

And if we’re only down to two insurance
companies, why are we making it more difficult? We
should be making the procedures easier for more
companies to come in, not to make it harder for those
that are here.

I also heard that people have worked hard on this
bill for the last couple of years to get it to where
it is today, and I appreciate that, and I respect
that. But hard work in itself doesn’t say that it
came out right. Hard work in itself doesn’t say we
" solved the problem.

Doing it right says we solved the problem, not
working hard. And I respect the work that was done.

I just disagree with the final result because, as I
continue to say, very little did I hear that this is
going to address the problem.

Address the problem that‘the medical community,
whether it be doctors, hospitals, or other medical

providers are saying that the medical malpractice
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premiums are out of control, and they have to be
controlled.

Now, some people will say, insurance companies
make too much money. They could be right, because all
you have to do is check their filings with the
Commissioner.

It’s assumed that if you do business, and I guess
this applies not only to insurance companies, but it
assumes that if you’re a corporation and you do
business, you automatically make a lot of money.

Profit has become a dirty word. But without
profit, companies do not continue to do business in
the State of Connecticut.

So I don’t see this as taking the money out,
addressing the problem that has been identified, and
helping in the reducing the cost of malpractice
insurance in the State of Connecticut, and addressing
the problem that we all agree it is affecting
healthcare.

And it’s affecting healthcare to the people of
the State of Connecticut when £hey cannot get those
doctors or there are less of them to be available to

treat patients. If a doctor has to treat more
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patients, that’s less time for each one, and less time
for each one leaves more time for mistakes.

We’re going in the opposite direction, ladies and
gentlemen. This is a very comprehensive bill. It’s
not much different than last year’s bill where it says
a lot, and, unfortunately, in my opinion, does very
little. Thank you, Mr. President.

THE CHAIR:

Will you remark further? Mr. Majority Leader.
SEN. LOONEY:

Yes, thank you, Mr. President. Rising in support
of the bill, this, obviously, has reflected a great
deal of work by the efforts of at least three
Committees.

Certainly, the Judiciary Committees, the Public
Health Committee, and the Insurance Committee have all
labored long over this year’s incarnation of the bill,
after having thought they had had a consensus bill
last year, which was, unfortunately, vetoed by the
Governor.

And certainly, want to coﬁmend Senator McDonald,

Senator Murphy, Senator Crisco, and their
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counterparts, and also the Administration for its work
on this bill.

It is, I think, it is a modest effort forward,
but it does, I think, move in some important
directions.

First of all, one of the things that is, that is
probably of some pragmatic import is the issue of
change in the Offer of Judgment, now to be called the
Offer of Compromise.

I think it is unfortunate, in some ways, that
that extends now to all cases, rather than just a
medical malpractice case, and so be it, but it was not
possible to necessarily carve out a definition of one
as opposed to the other.

But I think that issue of 8% versus 12% is going
to have some, some great significance. I hope it will
not result in an incentive to, for additional foot-
dragging in the settling of cases.

I think it is important to have the issue of
malpractice insurance as part of a ratemaking
structure and the possibility of some prior approval

and prior review.
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I think one of the problems we’ve seen over the
years is that the Insurance Department has not been
aggressive enough or vigorous enough in challenging
rate increases or examining them very closely, and
making sure that the requests for the huge annual
increases in the rates that we’re seeing are, in fact,
are, in fact, justified.

So I think that this bill makes a move in that
direction of perhaps strengthening the regulatory role
of the Commissioner. So it is, I think, a modest step
forward. I certainly hope that the, that the
physicians who are struggling, as they point out, with
the malpractice burden will see it as that.

I think it is important that the bill does not
contain arbitrary caps on forms of damages, which I
think would be highly unjust and creating a category
of, in effect, privileged defendants who would be
exempted from the kind of liability that other
defendants have. 1It’s fortunate that does not contain
that.

It is, in some ways, very close to last year’s
bill. Obviously, it has a, one of the significant

differences that last year’s bill offered a special
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tax credit to physicians who suffered a significant
increase in their malpractice insurance, and that is
not in this year’s bill. So to that extent, it is
somewhat less ambitious.

But I think it has been a very painstaking
process. I know the work that our Senate Chairs have
put in on it. I know that House counterparts have
done the same kind of work in a highly conscientious
way to deal with what is a real problem, to, at least
to make a contribution toward lessening that problem
and to allow us to go forward and see how this works
in the next several years.

And I, again, commend those who have labored so
long on this, and so conscientiously tried to
negotiate very often intractable positions on opposite
sides who were essential to the debate, and so I would
urge passage. Thank you, Mr. President.

THE CHATIR:

Will you remark further? If not, a roll call
having been requested, the Clerk will announce the
pendency of a roll call vote 6n the amendment. The
machine is open.

THE CLERK:
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An immediate roll call vote has been ordered in
the Senate. Will all Senators please return to the

Chamber.

An immediate roll call vote has been ordered in

the Senate. Will all Senators please return to the
Chamber.
THE CHAIR:

Have all Members voted? Senator Hartley. If all

Members have voted, the machine will be closed. The
Clerk will please announce the result.
THE CLERK:

Motion is on adoption of Senate Amendment
Schedule “A”.

Total number voting, 36; necessary for passage,
19. Those voting “yea”, 27; those voting “nay”, 9.
Those absent and not voting, 0.

THE CHAIR:

The Amendment is adopted. Will you remark
further on the bill as amended? Senator Murphy.
SEN. MURPHY:

Thank you, Mr. President; The Clerk is in
possession of a second amendment, LCO 7847. I'd ask

that he call and I be allowed to summarize.
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THE CHAIR:

Mr. Clerk.
THE CLERK:

LCO 7847, which will be designated as Senate

Amendment Schedule “B”. It is offered by Senator

Murphy of the 16" District.
THE CHAIR:

Senator Murphy.
SEN. MURPHY:

Thank you, Mr. President. I move adoption.
THE CHAIR:

On adoption, Senator Murphy.

SEN. MURPHY:

Thank you, this is a fairly minor cleanup
amendment to the, drawn to now the adopted Senate “A”".
It strikes one section of the bill that added a few
additional reports to the Department of Public Health.

This initially drew a fairly substantial fiscal
note, so in the spirit of financial responsibility
that we all live under today, we have eliminated this
provision and also made a few éther cleanup changes to
the bill’s public health sections. I would urge

adoption.
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THE CHAIR:

On the amendment, will you remark further, on the
amendment? If not, I’ll try your minds. Senator
Gunther?

SEN. GUNTHER:

Mr. President, a very curious amendment. It’s a
little difficult sometimes to take and wade through
this. I see that you’re continuing to have the
Department of Public Health being advised and assisted
by the Connecticut Medical Board. There is nothing
changed there, is there, through you, Mr. President?
THE CHAIR:

Senator Murphy.

SEN. MURPHY:

Yes, thank you, Senator Gunther. And I apologize
for the uncertainty that may underlie this note. The
one change to that section, which was actually
rewritten as the amendment stands before you, is only
that there has been an addition that relevant medical
professional associations should be advised or
consulted when establishing thé guidelines. But the
Connecticut Medical Examining Board would continue to

be part of that process.
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THE CHAIR:

Senator Gunther.
SEN. GUNTHER:

Well, the other question I have here, is
guidelines in the, under Chapter 54 of the State of
Connecticut requires the promulgation of regulations.
You are now taking and defining that these guidelines
do not have to come under Chapter 54.

So there is no guidelines that, you establish
them as guidelines with no regulations or nothing
formally even being put before the public so the
people can take and respond to them.

I think Chapter 54 has been on the books, I
think, 30 or 40 years at least, and we’ve always taken
and had guidelines adopted through a day, Chapter 54,
which is a process where the Department will actually
draft the regulations, put them up to public hearing,
and allow people to take and respond to them.

It would look to me as if you’re eliminating that
area, which I believe is very important, and has been
a great thing in the State of éonnecticut. I think

we’ve had the longest period of regulation and review
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by the Legislature of any Executive Branch
regulations.

So you really want to take and ignore the Chapter.
54, and bypass them, making this a better bill,
through you, Mr. President?

THE CHAIR:

Senator Murphy.
SEN. MURPHY:

Thank you. Through you, Mr. President, this
amendment makes actually no changes to the nature or
gscope of the guidelines. The only change to Section
17 in this bill is the inclusion of advise from the
relevant medical professional associations in the
establishment of those guidelines.

So in Section 17, we’ve made no change to the
amendment just adopted regarding the development of
those guidelines as they may be compared to
regulations.

SEN. GUNTHER:

MR. President, I believe that--
THE CHAIR:

Senator Gunther.

SEN. GUNTHER:
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I believe that this area is serious enough that
it should be under Chapter 54, and should go through
the process of promulgation and allowing for public
hearings and the reaction of the public.

I think there’s no exception here should be
allowed, and I would oppose this because, well,
getting back to something I said before, and I’ve said
time and again, the medical examining boards should
have the responsibility for licensure discipline and
should not be just advisory to the Public Health
Department, as all other examining boards in all other
professions.

So I don’t think this is a very good regulation
or amendment, and I think we should take and vote it
down. If you want to take and promulgate regulations,
then go through Chapter 54. It shouldn’t be excluded.
THE CHAIR:

Will you remark further? Senator Roraback.

SEN. RORABACK:

Thank you, Mr. President. Senator CGunther’s line
of inquiry ignites some questions in my own mind,
through you to Senator Murphy. I’ve always been, I've

always understood that guidelines have no force of
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law, Mr. President. That while many of our agencies

like to have them, it’s really regulations which carry
force of law.

And through you to Senator Murphy, what’s the
current practice with the Medical Examining Board when
they discipline people, do they have regulations,
through you, Mr. President, if Senator Murphy knows
the answer to that question?

THE CHAIR:

Senator Murphy.
SEN. MURPHY:

Thank you. Through you, I actually don’t know
whether they have standing regulations currently. We
certainly do acknowledge that there is a difference
between guidelines and regulations, and that, in fact,
one of the reasons we may look to guidelines or
protocols rather than regulations is their ability to
be changed as circumstances warrant.

And so therein lies the reason why the underlying
amendment and still this amendment before us as Senate
“B” referred to guidelines veréus regulations.

THE CHAIR:

Senator Roraback.
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SEN. RORABACK:

And through you, Mr. President, to Senator
Murphy, I’ve also understood that one of the
differences between guidelines and regulations is that
regulations have force of law and guidelines do not.
Through you, Mr. President, to Senator Murphy, does he
share that understanding of the distinction, of that
distinction between guidelines and regulations,
through you, Mr. President?

THE CHAIR:

Senator Murphy.
SEN. MURPHY:

Thank you. Through you, Mr. President, I will
not profess to know the exact judicial interpretation
of the difference, but I would certainly acknowledge
that there is a significant difference in the weight
accorded to regulations versus guidelines.

THE CHAIR:

Senator Roraback.
SEN. RORABACK:

Thank you, Mr. President; And I don't purport to
be an expert, and I’'m not expecting Senator Murphy to

be an expert, but I am afraid that by looking to imbue
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guidelines with force of law, we may be setting up a
system that is destined for failure, because my, what
I can remember of the law suggests that if you contest
agencies operating under self-created guidelines,
you’ve got a pretty good chance you’re going to win.

And if the agencies want something to have teeth,
they have to go through the regulation-making process.
So for whatever it’s worth, I think we should be, have
our eyes wide open. I appreciate Senator Murphy’s
answers. Thank you, Mr. President.

THE CHAIR:

Will you remark further on the amendment?
Senator Cook.

SEN. COOK:

Thank you very much. Good evening to you, Mr.
President. Through you, I might ask a question of
Senator Murphy. The amendment be, may I ask a
question of Senator, through you?

THE CHAIR:
Absolutely, Senator Cook.
SEN. COOK:
Thank you. The amendment before us strikes

Section 22 completely.
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THE CHAIR:

Senator Murphy.
SEN. COOK:

Is that correct?
SEN. MURPHY:

That is correct.
THE CHAIR:

Senator Cook.
SEN. COOK:

Okay. Section 22 has been with us since 1986,
and what we are going to eliminate now, is any
information going to the Governor and to the Public
Health Committee regarding outcomes, petitions for
investigations, whether they were appropriate or not
appropriate, and any other policy questions that
should be coming before the Governor and the Public
Health Committee about systemic changes that we might
need to make regarding the efficacy and safety of the
practice of medicine in the State of Connecticut.

So through you, Mr. President, I’'d be curious to
know why this is an improvemeﬁt to better medical
practice in the State of Connecticut by eliminating

this section?
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THE CHAIR:

Senator Murphy.
SEN. MURPHY:

Thank you. Through you, Mr. President, just to
remind Senator Cook, when you strike a section from a
bill, ydu don’t strike the underlying existing
statutory references. You only strike the changes
that were referenced in that particular amendment.

So all that we have changed here, by eliminating
a section of the bill, is that we are not going to add
to the current reports that are required by this
section, so that it is, in fact, no change from
current law as it references these reports.

I think we all would have liked to have done it,
except the cost, in consultation with the Department
of Public Health, was prohibitive to placing these
additional requirements on them. But by striking this
section of the underlying amendment, we are simply
reverting back to current law, not striking the
underlying language relevant to these reports.

THE CHAIR:
Senator Cook.

SEN. COOK:
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Thank you very much. Well, the problem is that,
for several years, we’ve been trying to save current
law to make our medical system safer, safer for
patients, safer for doctors, safer for the public.

And we need to have information about not just
what would remain if we do not strike, if we do strike
Section 22, what would remain, you’re correct, is the
existing law which says, we’ll get a report about the
number of petitions received, the number of hearings
held on the petitions, and no information about who
did it, why they did it, what happened, and that is a
concern to me.

I think that the difficulty of striking Section
22 and the language that’s in the bill before us,
strikes to the very heart of the patient’s safety
issues that we are trying to improve.

One of the reasons that medical malpractice is a
problem for the State of Connecticut is that we don't
get the information of how to improve the system.

These reports are the policy parameters upon
which we can improve patient éafety and make our
medical system better. Apparently, you don’t think

that’s worth the cost.
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I think precisely what we need to do is invest in
the safety of patients in our state so that we don’t
have medical malpractice cases.

So I would reject this amendment and ask that we
go forward and make sure that we get the information
that we as policymakers need to improve the patient
safety of Connecticut’s medical system.

And I believe a safer system will yield lower
malpractice rates because we will have less
malpractice.

THE CHAIR:

On the amendment, will you remark further?
SEN. COOK:

I would ask for a roll call vote, Mr. President.
THE CHAIR:

A roll call vote will be taken, Senator Cook.
Will you remark further on the amendment? Will you
remark further? If not, the Clerk will announce the
pendency of a roll call vote. The machine is open.
THE CLERK:

An immediate roll call véte has been ordered in
~the Senate. Will all Senators please return to the

Chamber.
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An immediate roll call vote has been ordered in
the Senate. Will all Senators please return to the
Chamber.

THE CHAIR:

Have all Members voted? Senator, all Members
have vote, Senator Daily. If poor Senator Daily can
just get to her chair. 1It’s not working. If all
Members have voted, the machine will be closed. The
Clerk will announce the tally.

THE CLERK:

Motion is on adoption of Senate Amendment
Schedule “B”.

Total number voting, 36; necessary for passage,
19. Those voting “yea”, 25; those voting “nay”, 11.
Those absent and not voting, 0.

THE CHAIR:

“The amendment is adopted. Will you remark
further on the bill as amended? Will you remark
further on the bill as amended?

If not, I gather a roll call is in order. Mr.
Clerk, Mr. Clerk, will you anﬁounce the pendency of a
roll call vote. The machine is open.

THE CLERK:
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_An immediate roll call vote has been ordered in
}the Senate. Will all Senators please return to the
Chamber.

An immediate roll call vote has been ordered in
the Senate. Will all Senators please return to thg
Chamber.

THE CHAIR:

If all Members have voted, the machine is closed.
The Clerk will announce the result.

THE CLERK:

Motion is on passage of S.B. 1052.

Total number voting, 36; necessary for passage,
19. Those voting “yea”, 27; those voting “nay”, 9.
Those absent and not voting, 0.

THE CHAIR:

~The bill is passed. Mr. Clerk. Hang on a
second, Mr. Clerk.
[GAVEL]

Need a little quiet in here, please. Thank you.
Mr. Clerk. Mr. Majority Leader.

SEN. LOONEY:
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success in your new field. Thank you. And I would
ask my colleagues to rise and wish Dana Bershefsky
well.
(APPLAUSE)
SPEAKER AMANN:
Gentlemen, please rise.
(APPLAUSE)
SPEAKER AMANN:

Well, Dana, you obviously made an impression. So
I hope you continue with that throughout the rest of
your life. So thank you for being with us this year.
Representative Donovan.

REP. DONOVAN: (84"

Mr. Speaker, Mr. Speaker, I move for a suspense
of the rules for immediate consideration of the
Calendar Number 651.

SPEAKER AMANN:

Question is on suspension. Do you object? Do
you object? Hearing none, so ordered. Will the Clerk
please call Calendar Number 651.

CLERK:
On Page 17, Calendar Number 651, Substitute for

Senate Bill Number 1052, AN ACT CONCERNING MEDICAL
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MALPRACTICE, Favorable Report of the Committee on
Appropriations.
SPEAKER AMANN:

Representative Fritz. Excuse me, Representative

Fritz.
REP. FRITZ: (90%")

Good morning, Mr. Speaker.
SPEAKER AMANN:

Good morning. Good afternoon, Madam. It seems
like morning. Who knows? I don’t even know what day
it is, Madam. But you may proceed.

REP. FRITZ: (90%")

It'’s a very big day. 1It’s a very important day.
And we’'re today going to do something for the people
of Connecticut. And it’s known as medical
malpractice. And I would at this time like to yield
to Representative Lawlor please.

SPEAKER AMANN:

Thank you, Madam. Representative Lawlor.
Representative Lawlor, do you accept the yield, Sir?
REP. LAWLOR: (99")

Thank you, Mr. Speaker. Yes, I do.

SPEAKER AMANN:
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Thank you, Sir. You may proceed.
REP. LAWLOR: (99")

Mr. Speaker, I move acceptance of the Joint
Committee’s Favorable Report and passage of the Bill.
SPEAKER AMANN:

Question is on acceptance of the Joint
Committee's Favorable Report and passage of the Bill.
Will you remark, Sir?

REP. LAWLOR: (99%")

Thank you, Mr. Speaker. I will. Mr. Speaker,
the file copy contains a wide assortment of changes to
the laws governing court procedures, insurance
procedures, and public health procedures, all of
which, we hope, will have the effect of bringing under
control the recent steady increase in rates for
medical malpractice insurance.

Mr. Speaker, the Senate adopted an Amendment,
which is a strike-all Amendment. The Clerk has LCO
Number 7695. I ask the Clerk call, previously
designated as Senate Amendment “A”. I ask that the
Clerk call and I be allowed to.summarize.

SPEAKER AMANN:
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Will the Clerk please call, no. Will the Clerk
please call LCO 7695, which was previously designated
Senate Amendment “A.”

CLERK:

LCO Number 7695, Senate “A”, offered bv Senator
Williams, et al.

SPEAKER AMANN:

The Representative seeks leave of the Chamber to
summarize. Is there objection on summarization? 1Is
there objection? Being none, Sir, would you proceed
with summarization?

REP. LAWLOR: (9%")

Thank you, Mr. Speaker. This Amendment is a
strike-all Amendment. And it substitutes in place of
the file copy a similar wide assortment of proposed
changes in the court procedures and rules governing
medical malpractice cases, the rules and procedures,
regulations of the Insurance Department as they relate
to malpractice insurance carries, and makes a variety
of changes in the rules governing the conduct of the
medical profession, as it is régulated by the

Department of Public Health.
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Mr. Speaker, before I begin a brief summary of
the various sections of the Bill, I’'d like to point
out a number of things.

First of all, this work product is yet another
example of why it is always a good idea to bring
together the various Committees of cognizance to work
together to solve complicated problems, which span or
bridge the jurisdiction of two or more Committees.

In this particular case, Mr. Speaker, the House
Chairs of the present and former Judiciary Committees,
Public Health Committee, and Insurance Committee have
worked in corroboration with the Program Review and
Investigations Committee when it was under the
leadership of Representative Wasserman.

And, of course, all of this was spearheaded in
the House by the Deputy Speaker, the distinguished
Deputy Speaker, Representative Fritz, who has been as
tenacious as anyone in fighting for a fair, but
meaningful reform of the medical malpractice system.

In addition, Mr. Speaker, the Governor has been
an active participant in thesé discussions. In fact,

two of the centerpiece proposals that she put on the
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table, involving prior rate approval and data
collection, are incorporated in this Amendment.

She made many other proposals, but those were two

of hers, which are incorporated in this Amendment.
And, obviously, as always, we are grateful to her.

The nature of this problem, Mr. Speaker, is such
that it came on the Legislature’s radar screen just a
few years ago. Many doctors in our state have seen a
steady increase in our medical malpractice insurance
premiums over the last four or five years. Some
specialties are affected more than others.

For example, I think we’ve all heard from
pediatricians, neurosurgeons, and other specialties
explaining to us how significant the rise in premiums
has been. And it is our hope that the changes we are
proposing here today will affect that rapid rise.

In other words, it is our hope that when all is
said and done, the insurance premiums will not
continue to rise in the precipitous manner, which has
been the case over the past few years.

And I should also point éut, Mr. Speaker, that as
far as I know, and I think I can speak for the other

Members of the process, no one has actually proposed
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the solution, which would actually reduce the premiums
that doctors pay beneath what they are currently
paying.

All of the discussion has been how to stem the
rapid increase, not so much how to drop the actual
day-to-day premiums. And I think that’s important to
keep in mind because some have suggested that that
actually is an option, which the Legislature has
rejected.

To my knowledge, no one has put a solution on the
table, which would actually reduce premiums. And by
way of comparison, Mr. Speaker, I can recall back in
1993 when this Legislature debated another similarly
complex and controversial reform, in that case of the
worker’s compensation system.

The goal then was to enact a series of changes,
which would actually reduce the current premiums by an
average of 17% for employers. And that, in fact, was
the Bill that passed. And that was, in fact, what
actually happened.

No one has ever put a proposal on the table here,
which would, in any way, reduce current premiums, let

alone dramatically, for example, 17%. Instead, our
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proposal requires sacrifices by all of the affected
areas, by lawyers, by doctors, and by the insurance
industry.

The goal is to get the premiums down, to make
sure doctors can continue to provide quality medical
services in our state. Section 1 of the Bill changes
the rules governing contingency fees, which lawyers
can set in medical malpractice cases.

The simplest way to explain it, Mr. Speaker, is
this tightens up the rules, which govern the fee that
can be imposed, and in particular, the area where the
especially complex cases, in the past, it has actually
been possible for a client to agree with an attorney
that a fee in excess of 33 1/3% could be charged.

This changes the rules on that, makes the fee in
excess of one-third impossible or illegal and provides
much stricter scrutiny of fee agreements, which exceed
the existing tort reform limits, which apply to all
negligence cases.

The second Section involves good faith
certificates. This Section makes it much more
difficult to bring a medical malpractice action in

court. Under this requirement, another medical
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provider would have to state, in explicit detail, his
or her opinion that this is a meritorious claim.

There are some protections involved in the Bill,
which would protect the identity of that doctor. But
the full extent of the opinion would have to be
attached to the actual complaint when it’s filed.

Section 3 makes sure that your typical medical
malpractice case, which tends to be extremely
complicated, has an opportunity within six months to
be shifted over to the complex litigation docket.

It is our hope, by doing this, judges and staff
who are specially trained to deal with these types of
extraordinarily complicated matters can get the case
resolved quickly and at a savings to all parties
involved.

Section 4 relates to what'’s now called the offer
of judgment. We'’ve changed the terminology to refer
to it instead to an offer of compromise. The goal
here is to have medical malpractice cases settled as
soon as possible, when there is a legitimate claim
being made by an injured plaintiff.

Under this procedure, it would make it fairer for

the defendant, usually the doctor or hospital to fully
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investigate the case before having to make a decision
on whether or not to settle the case.

It would also build in penalties, would lower the
penalty, the interest penalty for not reaching an
agreement in a timely fashion, but still would retain
the incentives to resolve these cases when they are
meritorious.

And I think the change in terminology, Mr.
Speaker, from the current law, which talked about
offers of judgment, to what we're proposing here,
offers of compromise, makes it more likely that a
doctor or defendant would agree to settle a case
without necessarily admitting specific areas of fault.

And it’s our sense that this will help resolve
cases more quickly when they would otherwise be fully
litigated. Sections 5, 6, and 7 govern, in essence,
the mechanics of that offer of compromise procedure.

Section 8 provides some new definitions or some
tighter definitions and includes a reference to the
fact that if there are so-called collateral sources of
money, if there has been a prévious claim against

another defendant, which has been settled, that would
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be brought to the attention of the jury in the newer
or second case.

Section 9 provides additional definitions and
most importantly, provides reference to what was
suggested by Senator Roraback, which I think everyone
feels is an extremely good idea.

And that is, because so many cases seem to be
filed, because initially after the apparent mistake,
the healthcare provider or doctor could not and would
not apologize for the injury that occurred. Many
malpractice cases seemed to flow from that initial
reluctance to apologize.

This language makes it clear that if there is
such an apology, the fact of that apology could not
become evidence in a subsequent trial.

And it’s our hope that, perhaps, doctors, as soon
as they realize a mistake has been made, can begin to
work with the injured patient, in some cases, their
family, to smooth over not just the financial impact
of the injury, but also the emotional impact.

And evidence seems to inaicate that this would
help avoid medical malpractice cases and certainly

make them easier to resolve in the future.
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And the final Section, which relates to sort of
the legal rules governing this, there’s a provision
that would put a special emphasis, so when there is a
verdict in excess of $1 million, a judge would have
special guidelines to look at to determine whether or
not the jury in this case was influenced more by
emotion or other factors, rather than the actual
evidence of the case.

And we’ll give the judge a special authority and
certain guidelines, which would allow the judge to
actually reduce the verdict, based on what the judge
may conclude is inappropriate consideration, which had
been taken into consideration by the jury.

Mr. Speaker, those are the Sections that relate
to the rules governing what lawyers and what courts do
in medical malpractice cases.

At this time, I’'d like to yield to Representative
O’'Connor to explain the insurance portions of the
proposed Amendment.

.SPEAKER AMANN :

Thank you, Sir. Will yoﬁ accept the yield, Sir?

REP. O’CONNOR: (35")

Thank you, Mr. Speaker. I do accept the yield.
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SPEAKER AMANN:

You may proceed, Sir.
REP. O’CONNOR: (35")

Thank you, Mr. Speaker. The Sections that
pertain to insurance and medical malpractice insurance
are Sections 11 through 16.

Section 11 requires prior rate approval when an
insurer wants to increase medical malpractice
insurance rates by 7.5% or more for physicians,
surgeons, hospitals, advanced practice, registered
nurses, and physician assistants.

It also requires an insurer to notify the insured
of the proposed rate increase and the right to request
a hearing on the matter before the Insurance
Commissioner.

Section 12 requires the Insurance Commissioner,
by October 1%, 2008, to review medical malpractice
insurance rates to determine if the amount or
frequency of insured awards and settlements against
these providers have decreased since October 1%%, 2005.

Do the rates reflect a decrease? And, three, the
rates bear a reasonable relationship to the cost of

writing medical malpractice insurance in Connecticut.
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Also, Section 12 requires the Commissioner to
convene a working group to recommend appropriate
changes to the law to decrease rates or establish
reasonable rates, if, after her review, she determines
that rates have not decreased and are reasonably
related to the cost of writing such insurance.

Section 13 requires the Commissioner to develop a
plan to maintain a viable medical malpractice
insurance industry in Connecticut and is supposed to
submit it to the Governor.

I think this is probably the most important part
of the insurance section because one of the things
that we're trying to do is maintain a competitive
marketplace, so we can get more carriers involved.

And I think that will ultimately reduce premiums, if
we have more competition.

Section 14 requires insurers to report
information about each malpractice claim they close to
the Commissioner, including details on the insured and
the insurer, the injury or loss, the claims process,
and the amount paid on the cléim.

Also, Section 14 requires the Commissioner to

compile and analyze the reported claim data and report
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on it to the Insurance and Real Estate Committee and
the public. And finally, Sections 15 and 16 require
captive insurers to provide copilies of financial
statements at large to the Commissioner.

I just want to point out that captive insurers
represent approximately 50% of the market. And the two
admitted carriers represent the other 50%. And one of
the things that we’'re trying to do is bring the
captives in line, so we can get a better handle on
what they’'re doing as well.

But ultimately, I think we have to be leery of
any kind of overly burdensome administrative costs.

So as Insurance Chairman, we’'re going to look at this
Section as it moves forward.

There was also some concern that the public
hearing process might become too political and
represent a hostile environment for carriers to look
at our state as a viable marketplace. So, agailn,
these are some of the areas that we’re looking at.

I think the other point I just want to make is
that the 7.5% level for prior rate approval is, again,

something that we’'re going to monitor. We want to
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make sure that it is realistic that insurance carriers
can come in without the public hearing process.

And 7.5% may be a level that may be too low,
based on some of the trends, but it'’'s something that
the group came to a consensus on. And it’s easier to
go up, if it proves that it is not intensive enough.

So at this point in time, I would like to yield
the floor to Representative Peggy Sayers, the Chair of
Public Health. Through you, Mr. Speaker.

SPEAKER AMANN:

Thank you, Sir. Representative Sayers, do you
accept the yield, Madam?
REP. SAYERS: (60

Yes, Mr. Speaker. Thank you. The Public Health
Sections of this start with Section 17 and go to the
end.

And it requires the Department of Public Health
to adopt guidelines for use when conducting
disciplinary actions concerning physicians, expands
the list of persons who may serve on medical hearing
panels from 18 to 24, and establishes membership rules

for each of the medical hearing panels.
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One of the problems that we were able to identify
was that Department of Public Health sometimes has
difficulties getting enough people to serve on hearing
panels, simply because they may be serving on as many
as six at one time.

And by expanding the number of members of the
panels, it lessens that burden somewhat. It also
requires the Department of Public Health members to
establish guidelines concerning the screening and
investigation of complaints about physicians to
determine which complaints shall be investigated.

They need to set priorities for those complaints
and determine when a complaint needs to be
investigated beyond the scope of the initial
complaint.

It also requires that they list when a board is
authorized to restrict, suspend or revoke the license
or limit the right of bractice of a physician or to
take any other action as needed.

It requires the Department of Public Health to
file a report, which includes.information on the
number of petitions received, the number of petitions

not investigated, and the reasons why, the number of
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hearings held, and the outcomes of such hearings, plus
an additional action to be taken.

It makes failure to comply with continuing
education requirements a cause for disciplinary action
by the Connecticut Medical Examining Board.

Sections 23 to 24 make changes to the information
that must be reported by a physician within their
physician profiles, including information as to
whether or not the physician 1s actively involved in
patient care, and require the physician to report any
changes in the profile.

Sections 25 through 26 establish continuing
education requirements. The Department of Public
Health will be required to make available forms for
use by the physician when attesting to his or her
satisfactory completion of the continuing education
requirements or for physicians renewing a license that
was voided because of military duty, that they may be
reinstated not later than one year after discharge.

Section 27 requires each hospital or outpatient
surgical facility to establisﬁ protocols for screening
patients, prior to any surgery. It also requires

licensed hospitals to contact with a patient safety
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organization to collect data and make recommendations
on ways to improve patient care and safety.

Most of the hospitals currently already have a
contract with a patient safety organization to improve
patient safety and care. Section 28 eliminates the
voluntary medical malpractice screening panels because
these panels were not utilized. I move adoption.
SPEAKER AMANN:

Question is on adoption? Will you remark?
Question is on adoption. Will you remark? Will you
remark? Representative Fritz.

REP. FRITZ: (90%")

Thank you, Mr. Speaker. I also want to thank
Representative Lawlor, Representative O’Connor, and
Representative Sayers for their hard work, and also
the Members of the Trial Working Group, the working
group that came together, which was staffed from the
Governor’'s Office this year.

In addition to those people, as you all well-know
it is very, very important to thank the people in LCO
and OLR for all their due diligence in making sure
that what we put before you today is done in the

proper manner.

009456
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As you know, this is not an easy issue. There
are three very major money players involved in it. We
talk about the trial lawyers, the doctors, the
insurance industry.

However, to all of that, our concern was truly to
try and help the people of Connecticut who, in some
way, have become victims because, you know, there
wouldn’t be a need for medical malpractice insurance,
if there were not victims. We truly tried to do no
hérm to any of the groups. And I believe that we have
succeeded.

But this is only a blueprint. We still need to
do a great deal more in the area of patient safety.
This is a foundation, a base upon which we can build
in the future.

I think we have made a good first step and the
tomorrows that will come will greatly aid and help the
people of Connecticut. And I ask for your support.
SPEAKER AMANN:

Will you remark further? Representative Lawlor.
REP. LAWLOR: (99"

Thank you, Mr. Speaker. Just for a second time,

several colleagues asked me about Section 10. I just
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wanted to clarify. This governs the remitter
language. The Section doesn’t change the longstanding
test for what’s an excessive verdict.

It makes it mandatory in every medical
malpractice case where the non-economic damages exceed
$1 million. And I think that’s our special emphasis
on where there is a large verdict to make doubly sure,
under the longstanding test, that the verdict is not
in excess. I just wanted to clarify that. Thank you,
Mr. Speaker.

SPEAKER AMANN:

Will you remark further? Will you remark
further? Representative Winkler.
REP. WINKLER: (415%)

Thank you. Thank you, Mr. Speaker. I rise
reluctantly in support of the Bill as amended before
us. And I appreciate Representative Fritz’s comments
about this is a blueprint and there is more that still
needs to be done.

What we have before us, I believe, is a start and
will provide some relief, but only on a minimal basis.
There are parts that the Medical Society were looking

to have included that are not part of the legislation
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before us. One being premium reduction reform, I know

they were looking for caps.

Caps have been an issue in this Chamber and the
Chamber upstairs for quite some time, since it has
been proposed. I do believe caps of some form need to
be part of the eguation. However, what we have before
us, at least, as I said, it is a start. We can see
where we go from here.

I know the medical society was also looking for

whistleblower protection for physicians who report
deviations from standards of care. They were looking
for increased authority and autonomy of the Board of
Medical Examiners. Those things are not included.

I will support the Bill today. I think we need
to get something on the books to show the physicians
that we are in support of them and that we’'re willing
to do something to help them with the high malpractice
costs that are putting many of them into retirement at
an early age. Thank you, Mr. Speaker.

SPEAKER AMANN:

Thank you, Madam. Will yéu remark further?

Representative Wasserman. Representative Wasserman.

REP. WASSERMAN: (106%%)
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Good morning, Mr. Speaker. Very briefly, I would
like to make a few comments to you, Mr. Speaker,
because Program Review and Investigations, that

wonderful Committee, did do a review a couple of years

ago.
And I would like to say that the Amendment before
us is better even than that review that was done. The
Amendment addresses areas that Program Review and
Investigations did either differently or not at all.
And I would just like to mention a few of the issues
that this Amendment addresses and makes it so much

better.

For instance, it addresses the lawyer contingency
fee issue in that it allows the claimants to waive the
percentage increases in statute, if the claim is so
substantially complex, unique or different from other
tyvpes of civil actions to warrant such a deviation.

It also addresses the certificate of good faith.
It requires party conference to determine if the case
should be designated as a complex litigation case and
transferred to that docket. I£ addresses the pretrial

offer of compromise where formerly the offer of




00946 |
ngw 40
House of Representatives . June 8, 2005
judgment, where the claimant or the defendant offered
to settle the case.

I'm mentioning these things only because we had
talked about them, but they were never really
finalized to the degree that they are in this
Amendment.

And just to summarize, the Amendment offers,
mandates court review, non-economic damages over $1
million to determine if the award is excessive, as a
matter of law, and order remittance upon that finding.

And then, of course, the Insurance Commissioner
is required to develop a plan to maintain a viable
medical malpractice insurance industry.

And that has to be submitted to the Governor. I
could go on with a list of issues that are addressed
in this Amendment, Mr. Speaker, realizing that the
document is far from perfect.

But I think it’s a very good beginning. I think
it’s very necessary. And I hope that Members of the
House support it. Thank you, Mr. Speaker.

SPEAKER AMANN: |
Thank you, Madam. Will you remark further?

Representative Powers.
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REP. POWERS: (151°%)

Good afternoon, Mr. Speaker.
SPEAKER AMANN:

Good afternoon, Madam. Good to see you.
REP. POWERS: (151°%)

Thank you, Mr. Speaker. I rise in opposition to
this Amendment. Representative Hetherington and I
were the House Republican Members of the, quote,
unquote, bipartisan Working Group. And as always, I
enjoy working with Mary.

But I want to be very clear that what is before

you is 98% partisan. Basically, the Bill was heard in

Judiciary. When we voted on it in Judiciary, there
was a strike-everything Amendment. This is a
strike-everything Amendment. We’'re basically not
accomplishing, unfortunately, a whole heck of a lot.
My ob-gyn who delivered two of my four sons has
dropped the ob part. And that’s fine for me because
I'm old, but he’s not around for all those other
ladies. And he’s a really good doctor. And it’s
really, really unfortunate helcan’t deliver babies

anymore.
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You have a situation where you have a lot of
things in this Bill. Unfortunately, when you have an
actuary look at it, it does not affect premiums. It
only will, at maximum, affect possibly up to 1% of the
next increase.

So we are not decreasing premiums, and we’re not
really assessing the next increase. I wish that we
had been able to have a full and frank discussion, and
fair discussion, on caps. That was not part of our
discussions.

And, unfortunately, what this Bill does is it
puts many, many more requirements and mandates on the
insurance companies, Department of Public Health, and
on the doctors. And I don’t think we’'re really
getting anywhere, unfortunately.

So there is a cost to the doctors. There is a
cost to the insurance companies. The Department of
Public Health, there is a change here in Senate "“B”
that will help with some of the costs for Public
Health, Department of Public Health.

But what we have here is é Bill, excuse me, I'm
tired. I drove home to let the dog out. He was

extremely happy to see me, but I'm very tired.
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Oh, the dog’s name is Baron. Baron was very
happy to see me. He was rather cross-legged by the
time I got home. Yes. He's in the record. At any
rate, Baron is much more comfortable.

Our doctors are not more comfortable. The
insurance companies are not more comfortable with this
Bill. And I, unfortunately, think we spent a lot of
time, Representative Hetherington and I were either
singly or together in all the meetings until we got
close to the end here.

And actually, a Senator passed me in the hall
about a week ago and said, oh, you’re going the wrong
way. The meeting is back this way. And I looked at
him, and he said, oh, that’s right. You all aren’t
included in the meeting anymore. And that was kind of
how bipartisan we were.

So I would love to have stood here, and I started
out hoping to be able to stand here to tell you this
is a great Bill. It does a great job. Unfortunately,
I cannot.

And I will be opposing tﬁe Amendment. I will

probably support Senate “B” because it takes some of
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the cost out. But I will not be supporting this Bill
as amended either. Thank you, Mr. Speaker.
SPEAKER AMANN:

Thank you, Madam. Will you remark further?
Representative Truglia. Representative Truglia.
Representative Truglia.

REP. TRUGLIA: (145"

Good afternoon, Mr. Speaker.
SPEAKER AMANN:

Good afternoon, Madam.

REP. TRUGLIA: (145%)

Thank you, Mr. Speaker. This Session, we, again,
had the opportunity to make a difference in the
healthcare crisis that Connecticut is facing. But we
have failed again. Access to healthcare is being
impacted today by the current liability insurance
crisis.

Five years ago, there were 15 companies writing
malpractice coverage policies in Connecticut. Today,
there are three. The reason is simple. Our medical
liability system is broken. Connecticut physicians
need immediate premium relief and long-term market

stability to ensure insurance availability.
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Without serious and comprehensive actions, the
access to care crisis in Connecticut will continue to
worsen every day. Connecticut physicians and
hospitals have documented irrefutably that our
healthcare system is in trouble.

Physicians, and not just senior physicians, are
leaving practice. High-risk procedures are being
eliminated or reduced. And you have heard testimony
on several occasions from the Connecticut Hospital
Association that hospitals have difficulty recruiting
new physicians.

Patients are being referred to emergency
departments sooner, creating a strain on hospital
resources. Here is how medical liability insurance
rates are impacting physicians in my area.

According to a survey by the Fairfield County
Medical Association, 38% of the physicians who
responded indicated that they no longer perform
high-risk procedures or surgery. Thirty-six percent
have dropped Medicaid. Fifty-one percent have reduced
or eliminated pro bono care.

Twenty-seven percent have reduced the number of

sicker, more complex, high-risk patients they see.
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Fifty-two percent of respondents indicated they have
raised fees to patients when possible. Sixty-three
percent have increased the number of tests they
perform in order to avoid being sued.

Mr. Speaker, quite simply, it was time to act.
We needed to provide immediate meaningful premium
relief and long-term stability of insurance premiums.

I've listened to physicians who are looking to
leave Connecticut to practice elsewhere. I’ve heard
from female ob-gyn’s who will no longer be delivering
babies because they cannot afford their insurance
premiums.

Two years ago, we had 13 physicians practicing
general and thoracic surgery in Stamford. Today, we
have only seven. The one primary care physician in
Stamford, who cared for those no one else would,
closed his practice this year because he could no
longer afford his insurance premiums.

These low-income patients are now forced out of
the private practice environment and into clinics or
the emergency department. Of iast year, 25 graduating
residents from Saint Vincent’s Medical Center, only 1

chose to stay in Connecticut.
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Reports have started to come in that radiologists
are seriously considering whether they continue
reading mammograms because the liability exposure is
too great. And these physicians can receive premiums
up to 30% lower by not reading them.

Physicians are forced to see more patients every
day to meet their overhead expenses, leading to a
decline in the quality of medical care and
compromising patient safety. These impacts are real.

And we need to enact meaningful reform that would
provide immediate relief and long-term care for our
physicians, long-term stability for our physicians.
However, the current liability crisis is left
unchecked. Our medical care delivery system may be
changed forever. It has already changed.

Remember, without a physician, there is no
healthcare. I may be naive, Mr. Speaker, but I
thought with the passage of the 1986 Tort Reform, Tort
Reform Act, the cost of medical liability insurance
would be lowered while also permitting increased
compensation for victims of meaical negligence.

This legislation required attorneys to carry out

a scrupulous review before filing a case. This was to
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ensure that nuisance suits were eliminated, saving
judges, insurance companies, and physicians’
unnecessary time and expense.

This good faith requirement has done little to
address the escalating cost of medical liability
insurance because this has not been enforced.

I repeat, this tort reform has been unforced.

This 1986 tort reform legislation should have lowered
the cost of medical liability insurance while
permitting increased compensation for victims of
medical negligence.

I am very disappointed, Mr. Speaker, that we,
again, have failed to legislate meaningful medical
liability reform. I cannot support this Bill. Thank
you.

SPEAKER AMANN:

Thank you, Madam. Will you remark further?

Representative Ward.
REP. WARD: (86")

Thank you, Mr. Speaker, and good afternoon.

SPEAKER AMANN:

Good afternoon, Sir.

REP. WARD: (86%h)
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I rise to join in the remarks from Representative
Truglia. One of the challenges of this Session was to
address what is a real crisis in Connecticut. Medical
malpractice premiums are rising to the level, doctors
are being driven from the state or driven from their
practices.

A reporter asked me a day or two ago, who were
the winners and losers in this Legislative Session?
And I first said, and I misspoke, I said, it looks
like doctors are the losers this Session because the
only Bill I see on medical malpractice, left to the
last minute, does nothing. But I was wrong.

It’'s patients that are the losers, and most
particularly in this state, women that are the losers
because as doctors, particularly in specialties
related to the delivery of babies, will be leaving the
State of Connecticut.

This Bill, at best, and probably doesn’t even do
that, could affect a 1% reduction_in the anticipated
increase in medical malpractice premiums. This
Amendment before us, which would become the Bill,
tinkers. 1It’s neither bold, nor creative, nor

substantive, nor real.
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The bipartisan effort to do something, and the
Governor started out saying she’d give up on caps, if
we could do something else that was real and bold.
This is not that product. I generally, a practicing
lawyer, believe in the tort system. It is failing us
when it comes to medical malpractice.

The tort system is failing the people of
Connecticut. We need to address this crisis, and we
are not. When it comes to medical malpractice in
Connecticut, I liken it to Rome.

Rome is burning, and the General Assembly is
fiddling. This is wrong. Vote this Amendment down.
We are better with nothing than with this.

SPEAKER AMANN:

Will you remark further? Will you remark
further? Representative Hetherington.
REP. HETHERINGTON: (125m)

Thank you, Mr. Speaker. If I may, I would like
to address several questions to the proponent.
SPEAKER AMANN:

Please frame your question, Sir:

REP. HETHERINGTON: (125%")
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Thank you. On this Amendment, I notice there is
no provision for a mediation panel. That is correct,
through you, Mr. Speaker.

SPEAKER AMANN:
Representative Lawlor.
REP. LAWLOR: (99%")

Thank you, Mr. Speaker. That’s correct.
REP. HETHERINGTON: (125th)

I see. I was privileged to be a Member of the
Working Group on this. The last draft that I had seen
contained such a provision. I guess that turned out
to be unacceptable to somebody.

The second guestion, through you, Mr. Speaker, to
the proponent, do we have any analyses or projections,
which indicate how much or what percentage, either in
reduction in increase or in reduction of existing
premiums, this legislation is expected to produce?
Through you, Mr. Speaker.

SPEAKER AMANN:

Representative Lawlor.

REP. LAWLOR: (99%%)
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Thank you, Mr. Speaker. Through you, there’s no
specific estimate of the exact savings. In fact, it’s
one of the most frustrating parts of this process.

Unlike the situation I described 12 years ago
where we had actuaries able to tell us precisely what
different changes would amount to in terms of
reduction in premiums, that has not been the case for
anything here, including caps of any limit, anything
like that.

The best people have been able to say that
different proposals would have different impacts on
the rate of increase. ©Nothing that I'm aware of that
has been proposed, including caps, would result in an
actual reduction of current premiums. But
notwithstanding that, no one can precisely estimate
the reduction.

I think the Minority Leader mentioned a moment
ago he thought this might have a 1% or 2% impact. So
that’s one guess.

But we think the other, I'm not the expert on the
insurance regulations, but I think we're also adding

to this not just a hope that premiums would go down,




009474
ngw 53
House of Representatives ' . June 8, 2005
but an ability to control premiums through the prior
rate approval process.

There has been some speculation that potentially,
since the insurance companies themselves set the
premiums, they might actually be responsible for the
amount of the premiums, maybe in part due to verdicts,
but also in part due to business decisions on the part
of the insurance company, which not everybody would
agree are in the best interest of the doctors they
insure.

So we’ll certainly be able to find out, if this
passes. And that is one of the advantages of this
Bill, through you, Mr. Speaker.

SPEAKER AMANN:

Representative Hetherington.
REP. HETHERINGTON: (125")

Thank you. Through you, Mr. Speaker, as the
proponent has indicated, I have seen the projection of
1% to 2% reduction in the rate of increase, and that
was with the mitigation, pardon me, the mediation

panel.
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Would a reduction in increase of 1% to 2%, would
that, would that be considered a reasonable projection
by you, th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>