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those voting yea, 0. Those absent and not voting, 3.
THE CHAIR:

‘The bill is passed.
THE CLERK:
Favorable Reports, Calendar Page 9, Calendar 621,

File 432, Substitute for HB7032 An Act Concerning

Managed Care Accountability, as amended by House
Amendment Schedule "A" and "B". Favorable Report of the
Committees on Public Health, Insurance and Real Estate,
Government Administration and Elections, Judiciary,
Appropriations, Human Services and General Law.
THE CHAIR:

Senator Harp.
SEN. HARP:

Thank you, Madam President. I move acceptance of
the Joint Committee's Favorable Report and passage of
the bill in concurrence with the House.

THE CHAIR:

The question is on passage in concurrence with the
House. Will you remark?

SEN. HARP:

Thank you, Madam President. First of all, I want
to say that this is probably one of the major works of
the Public Health Committee -~

THE CHAIR:
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Senator Harp, just a moment. (GAVEL) Ladies and

gentlemen, it's going to be a very long day. We don't
have to make it any longer than possible. I would ask
members to please take their seat. Staff and guests
please take your conversation out into the hallway.

I would also remind members at this time that roll
call votes will be coming fast and furious during the
day. The machine will not be held open, so please stay
close to the Chamber, and please direct your attention
to the Senator who has the floor, in this case, Senator
Harp.

SEN. HARP:

Thank you, Madam President. I believe that the
bill before us is one of the most important bills to
come before the Public Health Committee this year and
that's saying a lot, because we've had over 300 bills.

It's probably one of the most important bills to
come before the Insurance and Judiciary Committees. So
I want to thank my Co-Chair, Mary Eberle, Representative
Eberle for her hard work and I just want to say for the
record that she probably has one of the finest technical
minds in the Legislature and that her technical
expertise both on insurance and health care matters has
been immeasurable help to moving this agenda item

forward, and I want to thank her.
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I also want to thank our President Pro Tempore
Senator Kevin Sullivan for using his leadership to bring
this issue forward. And some of the coverage issues
that were not necessarily popular, but absolutely needed
to be done and I want to thank him for using his
leadership to assure that that could happen.

I also want to thank the Senate staff, our staff of
attorneys led by Mark Taylor, Tony DeFillipis, our chief
of staff and Joel Rudicoff for their excellent technical
support and expertise and their long hours. This
-project began really last summer and I want to
absolutely thank them for their commitment and
unwavering intellectual support.

As well, I want to thank the Senators around this
circle who worked on the working group. Senator Peters,
Senator Prague, Senator Bozek, Senator Gunther, Senator
DeLuca, Senator Aniskovich and Senator Cappiello.

So as you can see from that roster, this is a
bipartisan effort. It's something that we worked hard

“on together. We many times knocked heads but we came
together with a result that I think is better for the
people of this state. So I want to thank everyone.

On the bill. This bill changes some of the

operations, procedures and regulations of managed care

organizations and other health care insurers. And what




003832

pat ‘ 24

Senate Wednesday, June 9, 1999

I would like to do is to have different people who have
been involved in different aspects of this hill tell you
a little bit about it. So, Madam President, I'd like to
yield at this time to Senator Sullivan.
THE CHAIR:

Senator Sullivan, do you accept the yield?
SEN. SULLIVAN:

I'm very grateful and very honored to accept the
yield from Senator Harp. And in so doing, Senator Harp
has been generous as she always 1is, in expressing her
appreciation to many people who worked on this. The
many people who worked on this would multiply that
appreciation, that gratitude and that praise for Senator
Harp.
| She is without question, one of the most dedicated
members of this circle, one of the most hard working and
a person who's vision has kept us on course for what we
will pass today and I sincerely believe this, and I
believe the people of the State of Connecticut will

believe this, Senator Harp, is the single most important
piece of health care legislation that this Legislature
has had na opportunity to do in a very long time.

We were glad to work on it. I'm glad to b& able to

speak to my small piece of it in a moment, but it would

not have happened without your work, your leadership,
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your guidance and your dedication. We all owe you

appreciation and thanks for that.

The part that I am most appreciative of and happy
to have an opportunity briefly to speak to here today
has been long in coming for the State of Connecticut.
And it is one that has not captured the imagination of
groups of people around the state perhaps as much as
some of the other items that will be talked about today
in terms of coverage and care, but it is one that is in
my humble estimation, the most significant extension of
coverage that we do today.

A couple of years ago we had an opportunity for the
first time in Connecticut to bring into required
coverage, biologically based mental illness, and that
was a major step.

Today, in this legislation, Connecticut joins the
lead in this nation in full parody. Full equality of
treatment and coverage for mental illness and mental
health care.

I cannot overstate how grateful I am to Senator
Harp and Representative Eberle for their willingness
from the very beginning of this process to hang tough
and hang together on the assurance that we will® take
Connecticut out of the dark ages and fully into the

modern age of care and compassion and treatment by
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assuring that whatever form of coverage one has in this
state, and whatever your needs are within the area of
mental illness, that we will not turn you away and we
will not offer you second class treatment and second
class care any more.

Now, I know that some of my friends in the
corporate community and I say my friends because they
are my friends and I'm proud to work with them, that had
misgivings about this portion of the legislation and I
have tried and tried and tried as hard as I can to
explain to them that old adage about an ounce of
prevention being worth a pound of cure.

And that the things that we don't treat simply
don't disappear, we pay for them in some other way.
Nothing could be more true than this of the area of
mental health care.

Just because we have not traditionally covered it,
doesn't mean that there are not thousands upon thousands
of people in this state who are not receiving mental

" health care and who are not working, not contributing,
not participating, not leading their families and just
because we don't cover it doesn't mean we haven't been
paying for it.

We've been paying for it the wrong way. We've been

paying for it when a person can't show up at work
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because of chronic and long-term depression and can't
get treatment and care.

We pay for it when a person shows up at work with a
treatable and curable mental illness that makes it
impossible for them to be productive employees.

We pay'for.it when there are secondary symptoms of
mental illness that manifest themselves because we will
not treat and cure the underlying mental illness.

We pay for it in all those ways at far more cost
than we will do under this requirement in this bill,
because this says that you will get treatment early, you
will get it fairly, and we will finally recognize in
this state that mental illness is not some strange
concoction in the mind of folks, it is a disease like
any other disease, treatable and in many cases curable.

There has been a revolution in mental health care
and mental health medication in this nation that goes on
to this day and will continue to go on. Problems like
chronic depression, the single most widespread illness
in this society. Surprising statistic, but true. Not
heart disease, not cancer, not all of the other things
we talk about. But depression. Particularly among the
elderly, but among everyone in this population.’

We have an opportunity in this legislation to say

that we know we can treat it. We know we can give



003836

pat ‘ 28

Senate Wednesday, June 9, 1999

people active and full lives and in many cases we know
that we can relieve them of that mental illness and
that's only one example.

That's what this bill does today. To thousands of
people it gives hope. To thousands of people it gives
care, and to all of us, all of us, it gives an assurance
that the public policy of the State of Connecticut will
at last recognize that mental health is part of the
mainstream of medicine and 1s part of the mainstream of
the expectation of care that each and every one of us
should have.

Tipper Gore just this week convened at the national
level, a national symposium on this topic. She 1is one
of the many brave people in this country who have not
been deterred by the traditional stigma against mental
illness. She has spoken out and talked about what it
has meant to her to fight with, struggle with, and
overcome.

Today, we draw back that curtain on others and we
'say there's nothing wrong with you that we cannot help

you to live with, to be cured of, and to be treated for.

And with this, and thank you, Senator Harp,
Connecticut joins the leadership of America in saying

that in this state, no person will be denied coverage.
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No person will be denied the opportunity to be a full
and functioning member of this society because mental
health care is not available under their coverage.

This is a day that I've waited for a long time.
Senator Harp, you've made that day possible. Thank you.
THE CHAIR:

Thank you, Senator Sullivan. Senator Harp.
SEN. HARP:

Thank you, Madam President. I'd like to yield to

Senator Williams.
THE CHAIR:

Senator Williams, do you accept the yield?
SEN. WILLIAMS:

Yes, thank you, Madam President. I rise to discuss
the office of managed care ombudsman, but I would like
to also thank Senator Harp for her extremely hard work
in putting together an excellent, if not landmark
legislation in terms of reform. of managed care and also
to thank her Co-Chair, Mary Eberle.

Mary and‘I served for a number of years on the
Insurance Committee together and she has toiled long and
hard on these issues as well and has worked very hard in
putting together this package. And I've enjoyed working
with her on this particular issue as to the ombudsman.

And also again, to thank our leadership for making this
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a priority of the session.

Health care in the United States has changed
dramatically in recent years, and it's to the point
where I think the time is more than appropriate that we
in Connecticut have an independent office, an
independent. ombudsman and advocate for our consumers of
health care, the patients in need of assistance and
medical care.

And what we have done here in this bill is to
create that independent office of ombudsman. The powers
of the ombudsman are as follows. The ombudsman may
assist health insurance consumers with managed care plan
selection, assist insurance consumers to understand
their rights and responsibilities under managed care
plans.

And I think this is extremely important because
we've already embarked on some managed care reform in
years past. We've created an independent appeals board

which has great promise for the future but at present

"has been greatly underutilized.

So to the extent that we can reform the system and
create new rights for consumers and new responsibilities
for those who deliver health care, it's incumbent upon
us and upon this office to make sure that patients and

consumers know their rights and can take advantage of
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those rights and that the responsibilities that we
impose upon HMOs in the managed care industry, that
those responsibilities are fulfilled and that they
deliver the first quality, top quality health care that
we've come to expect in Connecticut.

In addition, the ombudsman will provide information
to the public agencies, legislators and others regarding
problems and concerns of health insurance consumers and
to recommend positive change for the future, to assist
consumers with the filing of complaints and appeals, to
analyze and monitor the development and implementation
of federal and state and local laws in what is an ever
shifting quilt and we're looking to the federal
government for new developments there and to be able to
integrate those with what we do at the state level.

The ombudsman will be able to review the health
insurance records of a consumer who's consented to such
a review, to require that employers post a notice as to
how to get in touch with the ombudsman so that the
Aemployees can learn about the rights that they will have
in Connecticut.

To establish a toll free number so that consumers
in Connecticut can have easy access to the managed care
ombudsman and to pursue administrative remedies on

behalf of and with consent of any health insurance



0036L0

pat 32

Senate Wednesday, June 9, 1999

consumers, so that to actually help with the filing of
appeals and to see those through to the extent that
consumers in Connecticut get the administrative remedies
that they're entitled to.

In short, to assure to the greatest extent possible
that the people in Connecticut who are entitled to the
provision of health care at the highest level, get that
health care, so that we do not have people who are
denied care that they need that can adversely impact on
their health.

The managed care ombudsman shall be a resident of
the State of Connecticut with expertise in the fields of
health care, health insurance and advocacy of the rights
of consumers. We need to appoint, through a process by
which we will have an advisory committee, which shall
recommend candidates to the Governor and the Governor
shall appoint by June 1lst of next year the ombudsman.

And I think also I'd just .like to briefly touch
upon the fact that there's some very stringent conflict
" of interest provisions here. This has been ever more
important in state government in recent years and I
guess it's extremely important here that it be noted
that there's the so-called revolving door provision.

So someone who is the health care advocate and

ombudsman today cannot be the corporate director of the
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managed care company tomorrow.

And finally, Madam President, the managed care
ombudsman will report back every single year to this
Legislature to tell us about the progress that's been
made in health care generélly. Tell us about the
progress of the office of the independent ombudsman and
to make any recommendations about how we can improve the
delivery of health care services to our people in
Connecticut in the future.

So again, thanks to all of those legislators who
have made this entire bill a package that we can be
proud of this year. Thank you.

THE CHAIR:

Thank you, Sir. Will you remark further? Senator

Cappiello.
SEN. CAPPIELLO:
Thank you, Madam President. I would also like to

thank Senator Toni Harp and Representative Mary Eberle

as well as the rest of the members of the working group.
There were times when we did knock heads on certain
issues but in the end we all came together to compile
what I think is a very good bill this year.
I think Senator Sullivan was right. This is
landmark legislation and I would like to cover a few

areas of the bill.




003642

pat 34

Senate Wednesday, June 9, 1999

Two years ago in 1997, we had passed a prompt
payment legislation for physicians. And that

legislation said that an HMO or insurance company must

pay a provider within 45 days of receiving a claim
unless otherwise specified in contract.

However, we found that there were some loopholes in
that legislation. So this year we tightened up those
loopholes and we are saying that right now after this
bill takes effect, that an HMO must pay a physician or a
provider within 45 days regardless of contract.

However, if their claim is unclean, if there are
issues with the claim, the insurance company must report
back to the insurer, or, to the provider, within 30 days
what is unclean about their claim. Then once receiving
the information back from the provider, the insurance
company then has 30 days after receiving a clean claim,
to make payments. After that, what is already specified
in law they will pay interest on their payments.

We have also dealt with a section regarding
‘coverage determination. This means that all health
plans have to complete any coverage determination within
45 days of receiving the request. And in the case of a
denial, they must notify the insured and the provider
why they are denied.

I think we have done this because in some cases it
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may not be the insurance company who had made the
mistake. Quite possibly, it could be the physician who
may not have submitted something to the insurance
company. This way, it puts some control into the hands
of the consumer so they know who is at fault here.

We also have a, we have tightened up the appeals
section, the internal appeals. This requires all health
plans to complete all appeals, regardless of how many
stages they have within 60 days from commencement and
this is in compliance with the current NCQA regulations.

This can be extended if the member requests to do so.

And finally, the last section of the bill that I'1ll
be covering is something that is near and dear to me,
and that is mandating prostate cancer screening. This
will mandate, cover all plans to cover PSA tests for
gentlemen who are over 50 years of age or if they are in
high risk categories or if their family is known to have
prostate cancer.

And I think this will go a long way in helping
deter, helping get to this issue very early on because
we all know that curing prostate cancer, the first step
is always early detection.

And I would like to now yield to Senator Louis
Deluca.

THE CHAIR:
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Senator DelLuca, do you accept the yield? Senator
DeLuca.

SEN. DELUCA:

Yes, I do, Madam President, and thank you. I also
would like to thank Senator Harp and Representative
Eberle for their leadership in bringing forth this
managed care accountability bill that addresses many of
the concerns of the people of the State of Connecticut,
and also for their leadership in managing a diverse
group of people who had many different ideas and at many
times extremely different ideas, and bring them all
together to product a work of this.

I'd like to talk about three sections of this bill.

The first one would be unfair methods and acts and
practices. This section of the bill extends certain
provisions of the insurance unfair prohibited practice
law that currently applies to health care centers,
otherwise known as HMOs, to managed care organizations
which means that an insurer health care center, hospital
‘and others of that.

These provisions include the prohibition against
misrepresentations, false information in advertising and
unfair claim settlement practice.

It also extends to managed care organizations the

insurance commissioner's existing authority to enforce
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these prohibitions and to order cease and desist on
those activities he believes to be unfair and prohibited
practices.

Failure of managed care organizations to establish
required confidentiality procedures for medical records
would also be an unfair insurance practice under this
act.

And it also allows the insurance commissioner to
adopt regulations implementing these provisions.

If a violation is found, the commission must issue
a cease and desist order after a hearing if he
determines they have engaged in these type practices and
it must be served in writing and served on the managed
care organization. And if found guilty, there are a
number of penalties that could be assigned starting from
$1,000 for minor acts up to $50,000 in the aggregate for
some serious ones.

And one last thing in this section that any
response to a violation by the commissioner of these

positions, does not and I must emphasize, does not
relieve or absolve the managed care company from
liability under any other state laws.

Another section that was added which is similar to
that which was just explained by Senator Cappiello is

diabetes training. In this section it requires that
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individual and group health policies cover outpatient
self-management treatment and training for the treatment
of insulin dependent or noninsulin using forms of
diabetes.

It requires up to ten hours of initial training
visits, including nutrition counseling and the proper
use. Up to four hours of training after a doctor's
subsequent diagnosis shows that the change may be, there
may be a change in the symptoms that require
modification and up to four hours because of new
techniques.

And these would come under basic medical expenses
and all policies in the State of Connecticut either
issued or renewed or continued in the state beginning
January 1lst must contain this coverage.

And the last section addresses inpatient dental
care which would cover general anesthesia, nursing and
related hospital services provided within hospital
dental services under certain conditions.

If the anesthesia, nursing and related services are
deemed medically necessary by the treating dentist or
oral surgeon, the patient if it's either a child under
the age of four as determined by a licensed dentist in
conjunction with the primary care physician and a person

with development disability.
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The expenses of this anesthesia and other related
hospital would be deemed a medical expense under the
policy and cannot be subjected to any limits on dental
benefits under the policy. And these also would have to
be included in policies that are either issued, renewed
or delivered starting with January 1, 2000.

And again, I'd like to thank all of those that
participated in bringing this to this floor today and I
would like to yield now to Senator Peters.

THE CHAIR:

Senator Peters, do you accept the yield?
SEN. PETERS:

I certainly do, Madam President. Thank you.

Before I speak on the two brief areas in the bill, I'd
just like to say that I have profound respect and
admiration for my two friends, Toni Harp and Mary Eberle
and their ability to bring about the debate, the
dialogue and reach agreement on such a very difficult
issue.

As a nurse for thirty plus years, some of that as a
psychiatric nurse at all, I've got great interest in
what we're doing with respect to the delivery of care,
namely managed care in this state and I am so proud to
be connected even in a very small way, not only to the

two leaders of the committee, but to this initiative.
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And I want to thank you for allowing me to do that.

I'm going to be speaking on two areas, two that I
care a great deal about. One being the experimental
treatment coverage. And as someone who has watched the
denial of treatment on many cases, and be very, very
distraught,  I'm happy to say that this really moves our
state's policy forward in accepting cases based on a
criteria and a protocol.

They will no longer be able to deny treatment willy
nilly, based on the quote, unquote, definition of
experimental. It ties it to the Food and Drug
Administration Phase Three Clinical Trials.

It also speaks to where there is a threatened life
expectancy of under two years, offers an expedited
procedure to challenge through the HMO and then on to
the appeal to the insurance commissioner. And the
internal appeal is two days and it immediately goes to
the external appeal. So we believe that by definition
in this bill, we will be able to harness what protocols
‘and procedures should speak to with respect to
experimental treatment coverage.

The other part of this bill that I just am very
pleased having been a recipient of Lyme Disease "three
times myself and I'd like to just add as a little

anecdote here, Madam President, at 5:00 o'clock in the
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morning when we arrived home after session, my husband
was waiting up so I could remove a tick from underneath
his armpit. And being half blind, I was hoping to do
the right thing and I can say that I clearly, having had
the experience, as many Connecticut residents do, was
able to take care of the situation.

So I stand here very proudly, Senator Harp, and
members of the circle, to say that we are in fact taking
a much more progressive approach and attitude toward our
treatment, our recognition and our treatment of Lyme
Disease in this state and I think we've earned that
honor, certainly based on the cases that we've dealt
with within our own borders.

So with that, briefly, I'd like to say that this

not only, and it's a total of 90 days and this is
initial, initial, 30 days of IV antibiotic therapy, 60

days of oral antibiotic therapy or both, bringing us a

total of 90. And if that doesn't work, ladies and
gentlemen, then you can go for a second opinion. And
you have a realm of three specialties to get that second
opinion.

This part is very important to me as a health care

provider because I firmly believe that the reason why we

have such extended cases of Lyme Disease in this state

is that we have not had a unified approach to this, and
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that we do, in fact, have some caregivers not
identifying and diagnosing the disease early enough to
get early treatment.

This harnesses that for second opinion to
rheumatologists, infectious disease specialists and
neurologists, all specialists in the field of Lyme
Disease and treating Lyme Disease.

So we're saying not only are we going to extend
your treatment but we're saying that we're going to give

you the second, the opportunity to go for a second

opinion and we're saying you can go to the experts that
can diagnose and treat effectively and that that
treatment going forward will be covered under your HMO
plan.

It also says that it follows the plan, depending on
your plan, either out of network or out-of-state
services. I think that this is just, I couldn't be more
pleased. And I'd like to say that this not only
involves the experts but it also involves the victim's
concerns.

I want to thank Senator Harp and Senator Eberle for
moving this forward.

THE CHAIR:
Thank you, Senator Peters. Will you remark

further? Senator Peters.
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SEN. PETERS:

Thank you, Madam President. I would like to yield

to Senator Bozek at this time.
THE CHAIR:

Senator Bozek, do you accept the yield?
SEN. BOZEK:

Thank you, Madam President. Madam President, I,
myself being on the Insurance Committee, also wish to
congratulate and thank all the participators who helped
in the drafting of this language and brought information
to the Committee during the few months that we worked on
this particular project.

And I, too, want to commend leadership in the
Connecticut Legislature. Among them, my Caucus, Senator
Sullivan and Toni Harp, especially, and Senator
Williams, who were leaders in moving legislation which
came up in their committee with regard to the Judiciary

Committee, the Public Health Committee and the Insurance

Committee.

I wish to also point out the thanks and support
that we received on the Insurance Committee and the
members who I work with there, because numerous

insurance measures exist in this bill, which were a

reflection of bills that we have moved out of Committee

that found themselves, of course in the foot area.




003852

pat 44

Senate Wednesday, June 9, 1999

But what happened is, the importance of moving
these issues and some mandates forward allowed the
Insurance Committee to demonstrate the importance that
issues are with regard to this omnibus type bill.

And the cooperation between the three different
committees 1s a product that we are looking at today.
.Just quickly let me point out an area that I want to
make reference to that's very important as a consumer
supportive person, and that is one that deals with the
physician profiles. 1I'll do this very briefly and just
enumerate some of the areas that are of concern.

The first piece of information that doctors,
physicians will be required to give and that the
consumer will be able to look at will be the education
and the practice information that the doctor has in his
background. The consumer will be able to understand and
know the physician's medical education and his practice.

And his practice will include his medical school, his
training, his discipline in the science, dates of post
‘graduate education and his practice specialties.

They will also be able to know where his business
addresses are with regard to his practice and his
practice locations.

They will be able to know his current

certification, when it was issued by the American Board
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of Medical Specialties and they'll be able to know which
hospitals and nursing homes that the doctor has
privileges to and also he'll be able to know about the
appointments to the Connecticut Medical Society
faculties, what faculties he's a member of and any
publications that he's delivered and any peer reviews
that have been brought forward in the literature that
he's printed.

They will also list his professional services and

his awards so they'll be able to know the background

that the doctor has in his specialty and discipline.

They'll be able to know about with regard to the
safety and sense of any type of actions that may have
been brought against him. The disciplinary actions will
be available and the profiles must indicate the
disciplinary actions that the doctor has which pertain
to any terminations, resignations or restrictions or
privileges that have been beset him in his career
practice in the last ten years.

They will also know of any criminal convictions
within the last ten years and they'll be able to know
whether he had pleaded guilty, no contest or he was
found guilty after an innocent plea.

The last area within this concern of the

physician's background is the medical malpractice
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claims. The file must contain all extended available

information with regard to medical malpractice and court
Judgments, arbitration awards and settlements and safe
to say, they will be able to know about the claims that
were paid, the judgments that were made, settlements
that were provide and all of this information will be in
order to protect the physician himself.

There are some safeguards with regard to him being
able to say not how much they were, what the exact
figures are behind them, but that they occurred and that
there were different types of settlements.

Also, malpractice claims may have happened years
before the payment was made and its work in legal system
and they'll be able to delineate the fact that while
they were sued some time ago, the relevant claim was
settled over what period of time.

In order to protect the physician, any information
that is put on this profile by the physician will be

given to the physician to review before it's put on the

Internet. And with regard to this information, the
physician will have 60 days to review. If he disagrees
with any of this publication, he will be able to

disagree and what will go forward is all the other

information until the disagreement is resolved.

And with regard to any other poor information that
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might have come forward for some other reason and was
proven inaccurate for some other reason and he has some
complaint, information will be omitted in the future.
So with regard to the area of this omnibus bill and
physician services and practices, the public will have
the knowledge and sense, good sense of knowing about

their doctor, his background, his education, any

discrepancies and have the comfort level that they are
attending and getting service from a doctor with regard
to his competency should actually some way help their
mental health, so to speak, in making sure that I'm
going to the right doctor, I feel comfortable about the
doctor.

In that regard there's no second opinion about
getting some misnomer or some rumor that's being spread
by somebody else about some physician who somebody had a
disappointing service with.

With that, Madam President, let me conclude by
saying I once again thank all the members who are on

" this amendment and all the people who served on the
committee and especially the members of my Insurance
Committee. Thank you very much.

THE CHAIR:
Will you remark further?

SEN. BOZEK:
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And I'd like to at this time yield to Senator Edith

Prague,
THE CHAIR:

Senator Prague, do you accept the yield?
SEN. PRAGUE:

Yes, I will, Madam President, and through you, I
thank Senator Bozek.

Madam President, I, too, want to thank Senator Harp
and Representative Mary Eberle for their outstanding
work on this issue. I honestly think that they have
done more than they really realize, that this is the
beginning of the upturn of this cycle in the delivery of
health care in this state.

For too long, the insurance industry has controlled
the delivery of health care. For them, as business
people, the bottom line has been their profits.

At this point in time, we're beginning to turn that
corner of the Legislature in control of the delivery of
the health care needs of the people of this state and it

is through the efforts of the people who worked on this
legislation under the leadership of Senator Harp and
Representative Eberle that this turn is now beginning to
take place. v
I want to address two of the issues in the bill

that have been a source of difficulty, particularly for
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the seniors who have been on medications because of a
chronic illness.

The section of this bill that deals with

prescription drug formularies, clearly dictates that for
those people who have been on a particular drug for a
chronic illness will continue to stay on that drug and

| that their insurance coverage cannot change because they
have changed their formulary, cannot change their access
| to that particular prescription.

It has to be documented by the physician that it's

medically necessary which is fair. It has to be

§ documented that other drugs could not do what this drug
% is doing for that particular patient. That's fair.
é But the big victory for people is that in the final
| analysis, they will be able to stay on that particular
drug that has worked so well for them and the fact that
the insurance company no longer covers it is unimportant
because for these people it will have to continue to
cover it. This will be in effect as of January 1, 2000,
“and clearly, particularly for the senior population,
this is a great victory.

The other issue that I'm going to bring out is the

issue of public education. And I'm wondering how many

people around this circle know about the appeals process

and what the procedure is.
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The insurance commissioner will be mandated to get
that information out there, to make it available through
various community based groups about the availability of
the appeals process and describe how that process takes
place.

With the introduction of an ombudsman, the
ombudsman will be very involved in helping to get that
information out to people. So, ladies and gentlemen,
I'm going to yield to Senator Harp, but before I do so,
I sincerely want to thank her for the power that she has
and in using that power for the benefit of the people in
the delivery of health care in this state.

THE CHAIR:

Senator Harp.
- SEN. HARP:

Thank you, Madam President. I want to thank
everyone for helping me to bring out the bill. The last
part that we're going to talk about very briefly is the
confidentiality aspect and the bill extends existing
standards for the collection, use and disclosure of
personal information obtain in connection with insurance
transactions to medical record information collected by
the managed care organizations and other entities.

The bill prohibits the sale or the offering for

sale of individually identifiable medical record
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information and for disclosure of that information, it
reguires written consent from the individual before
disclosure for marketing.

An individual harmed by a violation of disclosure
or sale of individually identifiable medical record
information may sue for equitable relief, damages, or
both. And the bill requires that the insurance
institution and other entities develop written policies,
standards, and procedures for the management, transfer
and security of medical record information. If that is
not maintained and if it's disclosed, there are
violations.

I want to once again thank all of the members of
the working group who worked on this very comprehensive
bill and I want to urge your support.

THE CHAIR:

Thank you, Senator. Will you remark further?
Senator Aniskovich.

SEN. ANISKOVICH:

Thank you, Madam President. Madam President, I
rise in support of this bill. I want to join my
colleagues who have congratulated for their hard work,
Senator Harp and Representative Eberle.

As a member of the working group, I had witnessed

personally, their devotion and perseverance in crafting
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at difficult times, a piece of legislation that would
balance the variety of interests that are at issue here
on a piece of legislation like this.

Madam President, at the beginning of the session
and I think well back into the last campaign cycle, many
of us stood before our constituents and said what I
think we would all agree with today and that is, that
the time had come in Connecticut to put people at the
center of our debates about the managed care law in
Connecticut.

For many years we have listened to a variety of
voices influence the process of managed care reform, and
we agreed with many of those voices and took steps to
protect the important policy concerns that they
presented to us and articulated, and we made it possible
I think, to craft laws that serve the best interests of
the péople of Connecticut.

We heard voices in the business community that
complained that the cost of health care had risen to a
“point where it had become a negative factor in
maintaining a job base in Connecticut and so we allowed
the introduction of managed care as a means of keeping
premiums down for businesses who pay a bulk of that cost
in Connecticut.

We listened to providers whose voices said that
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they wanted to get paid on time and that they didn't

want the interference of nonmedical professionals in

making determinations about the quality of care and over

é the years we have moved into areas where there were
clearly, clearly places where insurance companies and

é ' other entities had made the wrong kinds of decisions

é whether it was drive by deliveries or other areas where

i we needed to step in and say as a matter of public

% policy that providers are right.

| We heard those voices and I think we responded

correctly to make sure that the best interests of all

é our constituents were heard.
é We listened to insurance companies, whose voices
i told us that they wanted to be able to price products in
% a manner that allowed them to get coverage to most
i people, to get coverage to as many people as possible
§ while still being able to make a profit on those
g products and we recognize the importance of that aspect
§ of this industry and we heard those voices and we
- responded in ways both statutorily and otherwise, both
é in proactive measures and in not enacting certain things
i that would allow them to continue to engage in that

5 process of pricing products in a profitable manner.

Madam President, today we celebrate the fact that

the voices of people who receive health care have
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finally had their voice heard. This bill, by balancing

a variety of claims to public policy resources and to

laws and statutes, allows people to get the attention
that they want.

They're not concerned when they are sick, when
their children are sick, when they're grandparents and
the other elderly citizens who they know are in trouble
with what the state of the managed care law is with
! respect to insurance pricing, with respect to timely
payment of claims, with respect to what the premiums are

and how that affects the macro economic situation of

business in Connecticut.

When people are sick, they want attention to their
health care needs. In fact, what this bill says is,
they deserve attention to their health care needs and

é the voices of people who need health care should be

% placed at the forefront of our public policy debates.

| But more so than the people whose voices have been

! heard in those areas today because of the hard work of

‘ people like Senator Sullivan and Senator: Harp, people
whose voices are not typically heard, even in this

! building, the voices of the mentally ill and the voices

! of substance abusers are going to be addressed as well.

People who will never reach a place in this building

that is equivalent to the power of the business
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community or the provider community or the insurance

industry.

é Those people will not get the attention that they
é deserve unless those of us in this building rise to

% articulate the issues of primary concern to them, and
% this bill, tﬁrough its provisions with respect to

é confidentiality and parity, finally begin to address the

§ real situation that applies to those populations in
% Connecticut.
§ . As Senator Sullivan pointed out, we are paying the

costs associated with mental illness and substance

‘é abuse. We are paying the costs in other areas, in other
% institutions of our state where it is much more costly

% to pay for their needs, where it is much less humane and
é much less capable of producing a long-term positive

~§ result than addressing the issue up front in the health
é care system.

é Madam President, this bill through a balance will

! allow us to serve the needs of the people of our state

é ‘and to walk away from this building and feel very

é satisfied that we have made a very beneficial step in

é the direction of quality health care for the people who

live in our state.

And I thank the people who worked on this bill the

| most and I thank the members of this Legislature and
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already the House who will make this possible for us to
send this to the Governor for his signature and I am
sure that it will move down to the benefit of the people
who live in this state. Thank you, Madam President.

THE CHAIR:

Thank you, Sir. Senator Freedman.
SEN. FREEDMAN:

Thank you, Madam President. I, too, rise in
support of this piece of legislation and I would like to
thank all the people that worked so diligently on it.

Having just done similar work on a bill through the

Education Committee, I know how much time and how much
discussion there has been to arrive at a compromise, and

I would just like to thank Senator Harp because I think

she addressed many of the concerns that we have heard
from our constituents and that she did take leadership
in bringing all the various parties together.
I believe Senator Peters alluded to the area on the
Lyme Disease which in my area has become really almost a
" massive invasion for people in terms of the deer, the
ticks and people becoming ill and it's almost epidemic.
And one of the most interesting things has been,

that I've heard from most of these people and they

wanted to make sure that when we did changes in our

health care that they would be part of the offerings of
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the insurance companies.

I think they will be at least happy that we've
started to move in the direction to give them the needed
coverage and I was happy to hear Senator Peters refer to
the three types of physicians that would be also
involved in this.

I'm not sure how many people realize it, that so
often the symptoms from Lyme Disease to undetected
because they are so bizarre. And until it is finally
diagnosed and treatment can be accommodated, most people
don't even realize that they're walking around with this
malady.

I also would like to comment my colleagues on
addressing the issue of prostate screening. Again, like
mammography, it's all in the are of prevention and I
believe Senator Sullivan said it correctly when he said
prevention saves us the money up front for later on when
it becomes very expensive.

So I would hope and I suspect that most people in

“this Chamber will vote in favor of this bill,

recognizing that we have made a giant step in the right
direction. That yes, we will probably have to come back
and revisit, but at least we're starting to address the
issues that the constituency has told us about, that the

physicians have told us about. And for a healthy
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Connecticut, this is a move in the right direction.

Thank you, Madam President.

THE CHAIR:

Thank you. Senator Gunther.
SEN. GUNTHER:

Madam President, I rise to support the bill. I
will say that maybe I expect too much out of the
Legislature and that, but I was hoping that we could do
everything we should have done this session because I
think that the last election, health care and the
deficiencies in health care and that was major issues in
the State of Connecticut.

And there was an awful lot of promises made. I
think almost by about 36 people in this circle, there
were certain areas that were going to be addressed and I
find some of them are not being addressed.

As far as we've gone, and incidentally, I think the
accolades belong to Senator Harp and Senator, or rather,

Representative Eberle, I almost moved her upstairs and

~the rest of the Committee. They certainly put a lot of

time in.

However, there is predominance of the attitudes
toward the language that's in this bill that relates
more to insurance than health care.

In my other life, I spent 47 years as a
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naturopathic physician and of course, that's now known
as alternative medicine. And I'll tell you, Madam
President, I wouldn't want to practice medicine in the
State of Connecticut, or for that matter, almost in the
United States from what the doctors have to put up with.

If we.could only put the doctors back in the
practice of medicine, there's a lot of language that we
wouldn't need in this bill. All these mandates that are
set up in this bill, really, that is the doctor/patient
relationship and one of these days we're going to have
enough guts to come up here and put the doctor back into
health care.

Now there's things in this bill, incidentally, T
will say it was an improvement in the well, we don't
call it ombudsman anymore, Senator Williams, we call it
ally. Because that's a nasty word, ombudsman, and you
don't want to talk about that. Unless we got another
thing going for us.

Oh, I'm sorry, the nomenclature went back to
ompbudsman. I almost lost my head for a minute, Madam
President. Everything in terminology again, ally, I
thought that was interesting anyway, to have an ally in
state government.

But the thing that bothers me with that and it's

independent of the Insurance Department. I can't say
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that with the language that's in this bill, Madam
President and the requirements for that ombudsman,
leaves a lot to be desired. As in appointing that
particular ombudsman, it shall be an elector of the
state with expertise and experience in the field of
health care and advocacy.

As far as I'm concerned, that should be a health
care provider first. I'm afraid that we're going to
wake up when we get to this appointment, which
incidentally I think is one of the areas that we have
politics being put into this, when we have the advisory
committee made up of politicians, or maybe I should call
them statesmen because it is the leadership of the House
and the Senate and the leaders in the Legislature itself
who are going to make that recommendation.

But I almost look over in the east there and I see
some lawyer that needs a job that he might have the
health care expertise being picked to go in there and be
this ombudsman, when in my book it should be somebody
"who is in the health care professions and knows
something about health care and not reading it out of
the files of the Statutes of the State of Connecticut.

If T may take a couple of seconds here. There's
areas in here, if we go back into the section relative

to medical professionals. I brought this to the
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attention and I got an answer, but I want to be sure
that the record shows that the description of medical
professionals means persons who are licensed and it
enumerates chiropractor, clinical dietician, c¢linical
psychologist, dentist, nurse, occupational therapist,
optometrist, pharmacist, physical therapist, physician,
podiatrist and psychiatric social worker or speech
therapist.

Madam President, it deletes my favorite subject, a
doctor of natureopathy. Now, I understand that this

language came out of the malpractice portion of the

state statute. And that might be all well and good, but
I think for intent, I would like to say physician as a
title is actually either MD, MB or osteopathic physician
and chiropractor.

So that to identify chiropractic physician in one
section of it and then use the generalization of a
physician I think should be clarified and all these
professions should be included in the medical profession

‘ description. And I say, I take it that that's implied
by the fact that they do use the term physician.

I get a little concerned in that section and it's

repeated over and over and over again, that it tan be a

psychologist, a physician, and then it enumerates many

other people who are in the health care for the mental
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disorder side of 1it.
Now, it also has terminology in here which implies,

and I'm quite sure they don't mean it, and the

interpretation that I'm afraid could be, and that is

that the benefits payable for the services of a licensed

physician or a psychologist or they then go and
enunerate either social workers, marriage counselors and
that type of thing.

I don't think there's an implication here that
they're going to get the same fee as the physician or

the psychologist. Because if it is, that is certainly

not what I think was intended and I think there should

be a definite knowing that that is not what this bill

|

|

|

% does and that is give parity as far as the fees are
concerned with all of the rest of the health cares that

k are enumerated in this bill.

k Incidentally, Madam President, I'm really almost

F amused at the descriptions that we're using for the

disorders like the medical disorder of defining it in

law when I think this is something that really has a

broader interpretation that should be there by the

licensed physicians of the State of Connecticut.

There is also a section here which relates*to

diseases that are medical complications of alcoholism

which I find very interesting and that identifies
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cirrhosis of the liver, gastrointestinal bleeding,
pneumonia, and when we get into that, frankly,
alcoholism isn't the only cause of cirrhosis of the
liver. I know teetotalers that have died of cirrhosis.

Gastrointestinal bleeding can be anything from
hemorrhoids. to gastric ulcers to ulceration of any part
of the gastrointestinal system, much of which is a
pathological condition which doesn't have to be
associated with alcoholism, but we define it in law that
that is a complication of alcoholism.

In the profile, and incidentally, Madam President,

I support the profiling of medical people and everybody
in the provider field. But I'm very concerned over part
of the definition in this. It says all medical
malpractice court judgments and all medical malpractice
arbitration awards against the physician in which a
payment was awarded or complaining party during the last
ten years.
You know, having practiced as long as I have, 47
Ayears, that there are, I know, and incidentally, I never
had a complaint or a malpractice case brought against me
and I've never had an award given. I'd be very happy to

have my profile in the profiles of the State of-

Connecticut.

! But I'm just concerned about so many of the doctors
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out there and this litigious society that for the last
provocation or for anybody who has a good competent
lawyer who would like to pursue a case, I worry about
going back ten years of a doctor's record when ﬁany
times nuisance cases might have been brought against
’him.

And maybe he took and said well, look, I'd rather
bow out of this thing than have all the adverse
publicity and went along and contended that the nuisance
was okay, only to have this show up in his record
without a full explanation of it. And yes, I know they
can come in and say, look, I want a clarification of
this.

But that's going to be open record and I would hate
like the devil to take and see the insurance companies
have all these nuisance cases settled and have them show
up on the profile of doctors and have it go against many
good, competent people.

I'm concerned also about the opportunity for them
to rebut in the 30 day period the information that's in
the profile. The doctors today are spending about 10%
or 15% of their daily time just calling up HMOs and
getting clearance for treatment and that.

If a letter comes in, only one notice comes in to

that man in 30 days and it happens to get sidetracked in
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his busy office and he doesn't have an opportunity to
take and rebut that, why that's going to be in his
record and he has no recourse after that but to have it
in his record. So I do think that there could be ways
of having more than one notice to that. |

I find in the description of how the boards, the
various boards, and especially the medical board can
authorize, restrict, suspend or revoke a license and
identify some, oh, eleven areas where they can be
brought up on charges and be restricted, suspended or
revoked in their licensure.

One of them, number 7 is failure to adeqguately
supervise a physician's assistant. We just passed a law
this year that gives the advanced practice RN the
opportunity to independent practice after having
collaborated in the protocols with the doctor.

That should have been added to that particular area
because if a doctor fails to properly get his protocols
and observe that advanced practice RN, then certainly it
“should be opened up for the possibility of getting
restricted or losing the license, depending on the
severity of that particular complaint.

I get a little concerned, also, like I know Lyme
Disease is very popular to have that mandated, and all I

can say 1is, they've identified that for further
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treatment to get the recommendations by a board
certified rheumatologist.

I think that many of the doctors in the field find
out that having board certification, many times is
desirable but we have many men wno.are in the field who
are very, very competent who have never qualified and
gone into the board certification and they should not be
disqualified from being in that particular position,
although you're talking about also allowing neurclogists
and people in specialties that can also be one of the
second opinion people.

Incidentally, Madam President, I think that it
might be a good idea because of the condition of Lyme
Disease and knowing, there are many practitioners in the
medical field and for that matter, in every other
provider field that are not fully competent to either
diagnose or to treat Lyme Disease.

Maybe seminars ought to be put on and be made
mandatory in order to be covered for this particular

type of mandated coverage in an insurance policy that
they be mandated to take these seminars to be certain
that they know of the latest treatments the latest
protocols, the latest diagnostic procedures that should
be brought into that.

These are just some of the deficiencies that I feel
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that we have in this bill. In fact, the one area I feel

very badly about, and that is the liébility that was
supposed to be in this bill but it has, while I think
it's gone down to the deep six earlier today.

I think it's unfortunate that we've gone through
years, and being on the Public Health Committee, we've
had testimony oh, for at least the past four or five
years and the dialogue has always been, right now in the
State of Connecticut we have the right to sue the HMOs
and that, if they have actually been responsible for
adverse affects on a patient.

And of course last year we see one case that went

to the Supreme Court but it took them to go to the
Supreme Court of the State of Connecticut so that they
can get the opportunity, that they can bring that case

against the HMO.

no rYeason that we can't define that in the law of the
State of Connecticut. 1I'm very disappointed to see that

~all the bills that were working their way through, that
the liability has been sidetracked and of course, we're
dead for another year.

If this is the case and this is the law, there is
|

%

i

|

|

|

i Now we could all come up with amendments and that
|

type of thing at this point, but I think we all know the

truth of that. This is the last day and any possibility
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of getting an amendment on a major bill like this is

pretty much like a snowball in hell, so that as far as
I'm concerned, this is a deficiency that we shouldn't
have left this session without clearing up and by having
that into the state law.

And incidentally, the State of Texas has that law
and if vyvou'll take and look at the experience of Texas,
they've had a minimum increase in the cost of pclicies

- because of that liability law being down there.  There
is experience down there in that. And of course, we can
get enough statistics for every other are of things that
we want that are going into this bill but we can't loock
at the experience, pardon me, of the State of Texas.

Madam President, I wish that we cculd have done a
total job. I'll say it's a good job. I think there's
been a lot of work in it. But I keep worrying that we
keep getting the doctor to have more and more work and
more administrative costs and there's nothing in this
bill that will cut back on the administrative costs of

the average doctor's office.

And you know, the day of the doctor, nurse,
receptionist is gone, probably gone forever. You walk
into a little one doctor, one nurse office. He's got
five and six people in the front office just handling

the documentation and the forms. He himself is taking,
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and I've been told, almost 10% of their time to try to
get HMOs to take and authorize treatment.

This bill may help a little bit in that area, but
we ought to be looking at the practice of medicine, the
practice of the health providers in the State of
Connecticut. and get the administrative burden off their
back.

This, I believe, is going to be an improvement, but
I don't think it's going to be everything that we had
hoped for, or maybe I'd say, everything that I had
promised in my campaign in the last session, I'll say is
not in this bill and I wish it were.

So, we're stuck with this for today. I shouldn't
say stuck, I don't want to reflect badly on the
committee, but I do wish we could have had the other
components that should have been in it.

And if I may, I'd like to give my partner in crime
an opportunity and I will defer to Senator McKinney.
THE CHATIR:

Senator McKinney.

SEN. MCKINNEY:

Thank you, Senator Gunther. Thank you, Madam
President. Madam President, one of the things that I
have perhaps enjoyed most of all as a public servant is

meeting with, listening to, and talking to the many
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different people that I now represent. And during the
course of the last campaign and in the past little less
than a year that I've been fortunate to serve in the
circle.

One of the issues that is on the top of everyone's
mind is health care, access to quality health care,
people dealing with denials of coverage, the
bureaucracies in HMOs and insurance claims and I think
that we have done a lot of good since January 6th.

But what we are doing here with this bill may be
what I am most proud of out of this session. I think
this is a great step forward into providing better
quality health care to the people of this state. And I
Just simply want to thank and applaud the work of
everyone that has gone into this. And just bring up two
brief parts of this bill without repeating everything
good about it.

One 1s the prostate cancer coverage. I certainly
want to applaud Senator Cappiello for his hard work. I
“think this is‘a great step forward.

And two is with respect to Lyme Disease. Just to
echo the words of Senator Freedman and Senator Peters, I
have been quite frankly, shocked at the numbers-of
people in my district, in Easton, in Newtown and

Fairfield who have really suffered and been debilitated
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by Lyme Disease.

This may not be everything that we can do for them,
but I think we are doing a lot of good here and I hope
we will continue to do more for those people.

And just lastly, Madam President, to again echo the
words of Senator Gunther. I, too, pledged my support
for health care initiatives beyond what we're doing
here, and I think this is a great package and we can
come back and continue to work on this to provide better
quality health care and accountability in a system which
will again, make the system better for all of our
citizens.

And I want to thank Senator Gunther for the yield.

And I1'll yield back to Senator Gunther.
THE CHAIR:
Senator Gunther. Senator Gunther.
SEN. GUNTHER:
You aren't encouraging me to continue are you,

Madam President? All I can say is, I think that what

"has been done here has been a good job, almost to the

job of being excellent, but I would have liked to see
the excellence of all the things that I would have loved
to have seen in there. )

And I think that the health care and the providers

and the doctors in this country certainly ought to get
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back into the practice of treating people and we should
have them setting the policies.

You know, we took medical jurisprudence at cqllege
and that was to teach us what the law was and what we
had to do. I don't know whether they're going to have
to get a law degree in order to practice medicine one of
these days to find out how they're going to qualify and
how they can keep their nose clean and practice their
medicine.

Sc that, without that, I think this is a gocod job.
I think they've done a fine job, but I think we could
have gone that little step further. Thank you.

THE CHAIR:

Thank you, Sir. Will you remark further? If not,

would the Clerk please announce a roll call vote. The
machine -- Senator Harp.

SEN. HARP:
| Thank you. We just wanted to, for legislative
intent, clarify for the record that on the physician
‘profile aspect of the bill that we are just talking
about physicians which are MDs as defined in Chapter
370.
Again, thank you.
THE CHAIR:

Thank you, Senator. Mr. Clerk, would you announce
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a roll call vote. The machine will be opened.

THE CLERK:

An inmmediate roll call has been ordered in the

Senate. Will all Senators please return to the Chamber.
An immediate roll call has been ordered in the
Senate. Will all Senators please return to the Chamber.

THE CHAIR:

Have all members voted? If all members have voted,
the machine will be locked. The Clerk please announce
the tally.

THE CLERK:

Motien 1s on passage of HB7032 in concurrence with
the House.

Total number voting, 36; those voting yea, 36;
those voting nay, 0. These absent and not voting, 0,
THE CHAIR:

The bill is passed. Senator Jepsen.

SEN. JEPSEN:
Thank you, Madam President. 1If the Chamber could
- turn at this time to Page 4, Calendar 494 and if the
Clerk could call Substitute for SBl1l26.
THE CLERK:

Calendar Page 4, Calendar 494, File 692, Substitute

for SB1126 An Act Concerning the Authorization of Bonds

of the State for Capital Improvements and Other
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REPRESENTATIVE GODFREY: (110th)

Madam Speaker?
SPEAKER PRO TEMPORE HARTLEY:

Representative Godfrey.

REPRESENTATIVE GODFREY: {(110th)

I move that the House stand in recess, subject to
the call of the Chair.
SPEAKER PRO TEMPORE HARTLEY:

The motion is to stand at recess, subject to the
call of the Chair. So ordered.

(On motion of Representative Godfrey of the 110th
District, the House recessed at 10:47 P.M., to reconvene
at the call of the Chair.)

{The House reconvened at 12:35 A.M., Speaker Lyons
of the 146th District in fhe Chair.)

SPEAKER LYONS:
| Would the House please come to order? Would the
House please come to order?

Would the Clerk please call Calendar 3787

THE CLERK:

On Page 22, Calendar 378, Substitute for House Bill

No. 7032, An Act Concerning Managed Care Accountability.

»

Favorable Report of the Committee on General Law.
SPEAKER LYONS:

The Honorable Representative Eberle. You have the
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floor, Madam.
REPRESENTATIVE EBERLE: (i5th)

Thank you, Madam Speaker. This bill has been a-
long time in the making and a lot of work has gone into
it. I appreciate my colleagues' indulgence until this
late hour so that we can finally get it done.

Before I start, I would like to give some
acknowledgements and some Thank You's -- aha. I move
for acceptance of the Joint Committee's Favorable Report
and passage of the bill.

SPEAKER LYONS:

The question before the Chamber is on acceptance

and passage.

That's understandable. It's late. And you've done

an excellent job. So please proceed.
REPRESENTATIVE EBERLE: (15th)
Thank you. I guess I'm a little anxious to get

this done.

I would like to thank -- before I get into the
substance of the bill, there are some Thank You's that
are very heartfelt on my part and that need to be made.

We did have a four-caucus working group on this with
participation from the Governor's Office. I thinkgif
you look at the names on the amendment that I'm going to

call shortly, you'll see who they are. And so, you
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know, to them, I thank them very, very much.

Our staff have been wonderful. Our Committee
Administrator, Steve Lewis, and all our committee staff
have just fielded question after question, getting us
copy after copy, always been there with what we needed
when we needed it. Our LCO's, David O'Connor and Louilse
Nadeau. Our OLR people, John Kasperack and Matt
Rinelli. And our OFA people have been very, very good
in staffing us and churning out language change after
language change.

Also helping us have been caucus attorneys, Mark

- Taylor, Tony DeFillipo from the Senate and Jim
Accabellis from the House. And they have been
invaluable to me personally and to the working group.

From the Governor's Office, we've had Brenda Cisco
and Ann George participating and also been very, very
helpful.

7 Now, onto the bill. The Clefk has an amendment,
LCO 10030. If he could call and I be allowed to
summarize?

SPEAKER LYONS:

The Clerk has in his possession LCO 10030, which
will be designated House "A". Will the Clerk please
call? The lady has asked leave to summarize.

THE CLERK:
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LCO No. 10030, House "A", offered by Representative

Eberle, et al.

SPEAKER LYONS:

Representative Eberle.

REPRESENTATIVE EBERLE: (15th)

Thank you, Madam Speaker. This amendment is a
strike-everything and becomes the bill. There will be a
follow-up amendment that will correct some technical
flaws and make some minor changes. But, essentially,
House "A" is the bill.

It's a comprehensive effort to address the gaps
which have appeared in the managed care system since we
adopted sweeping managed care reform in 1997. And it
brings managed care organizations under the insurance --
Unfair Insurance Practices Act and brings a number of
activities within the Connecticut Insurance Information
Privacy Act.

It establishes an office of the managed care
ombudsman. I know in House "A" we say "managed care
ally." But one of the things that House "B" will do is
change that to "ombudsman", which is a term I think
people understand a little bit more widely.

This will assist health care consumers in acéessing
and understanding their health care benefits. It will

complement the excellent job that has been done by our

R
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Insurance Commissioner and the Department of Insurance
in their work to implement the sweeping reforms in the
Managed Care Reform Act in '97. They've done a yeoman's
job in getting the consumer report card and the external
appeals process up and running. I think those are very
valuable efforts. They are working very hard on
consumer education and handling consumer complaints.

But it was felt that a managed care ombudsman
established as an independent entity within the
department for purposes of administration but operating
directly with the consumers would complement this and be
a little bit more accessible.

We clarify the current rules on the use and
protection of individually identifiable medical records
information and we ban the sale or offer for sale of
such information for marketing purposes. We allow the
disclosure of it for marketing purposes if you have
prior authorization from the individual involved. We
don't want to prohibit people from saying, "Yes. 1I'd
like to receive more information on a condition I or
someone in my family have.” But we want it to be with
their knowledge and permission.

We 'also require the plans to adopt written
policies, standards and procedures on the collection,

use, protection of such information so that the
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department can look at those policies and has sort of a
map to go by within each company. The requirements for
that are pretty specific and they're laid out in the
bill.

We set some rules for the determination of what is
experimental and for the protection of chronically ill
patients when formularies are changed. We set time
limits on the payment of claims to providers and on the
granting or denial of precertification or prior
authorization when requested by the -- when required by
the plans.

We also some benefit mandates in the bill, the most
important of which is bringing mental health and
substance abuse to full parity. A couple of years ago
or last year we did biologically based mental
conditions. I think there were about eight or ten of
them listed in the bill. This language will bring all
mental or nervous conditions up to full parity and
benefits.

We have some other mandates dealing with diabetes
education, prostate cancer screening and Lyme Disease.
We also remove an important obstacle to dental care for
our youngest and our most disabled residents withvthe
in-patient dental care provisions of the bill.

Lastly, but not lease, we have established in the
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bill a physician bill at the Department of Public Health
which will provide information on the education,
specialties, disciplinary action and malpractice awards
of the physicians in our state.

Massachusetts has done a similar thing. It's on
the Internet and they've had over 1,200,000 inquiries to
their site inquiring about the qualifications of their
doctors.

And with that, I would move adoption of the
amendment.

SPEAKER LYONS:

The question before the Chamber is on adoption.
Will you remark? Will you remark further on the
amendment that is before us?

REPRESENTATIVE FLEISCHMANN: (18th)

Madam Speaker.

SPEAKER PRO TEMPORE HARTLEY:

Representative Fleischmann.
REPRESENTATIVE FLETSCHMANN : (18th)

Thank you, Madam Speaker. Madam Speaker, the bill
before us today is a strong bill that moves us down the
road towards greater protections for consumers and
patients. And I know that Representative Eberle ;nd
other members of the working group on this bill have

worked extremely hard.
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And in terms of establishing an office of a managed
care ombudsman, in terms of setting up standards for
medical records privacy, in terms of mental health
parity, in terms of protections for people with Lyme
Disease, this bill is a strong bill.

There are aspects of this bill that disappoint me.

I had called in some amendments. I will not be calling
those amendments this evening out of respect to those
involved in this working group who put in so much time
developing their compromise and to those in this Chamber
who I think are comfortable with the compromise and not
desirous of dealing with amendments at this hour.

But I would feel remiss if I didn't at least draw
attention to some of the deficiencies that I see in the
bill tonight so that should we deal with this issue
further down the line, we can perhaps go a bit farther.

First, I would observe in Line 32 and 33 of the
amendment before us, it mentions that the Office of
Managed Care Ally, soon to be called Managed Care
Ombudsman, shall assist health insurance consumers to
understand their rights and responsibilities under
managed care plans.

Farlier versions of this bill involved also
informing consumers about their rights related to the

privacy of medical records. Most people in Connecticut
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don't realize that they are going to have rights about
the privacy of their medical records. I think it's
critical that they be informed. And, certainly, given
the fact that we set up such rights in this bill, it
seems to me that, at least by my understanding, when
consumers are informed about their rights, rights
related to privacy of medical records needs to be
strongly emphasized in that area.

The other concerns I have generally relate to the
manner in which we treat privacy. I would draw my

colleagues' attention to Line 341 in the bill on Page

12. In this section, we define "medical record
information”. And let me say the opening of this
definition is extremely strong. 1t relates to "a

person's physical, mental or behavioral health
condition, medical history or medical treatment of an
individual or a member of an individual's family." To
me, that's quite clear and I think we should end right
there.

But, instead, under current statute we define where
the information is obtained from. In this amendment, we
expand our understanding of where the information is
obtained from.

But I would ask the qguestion, what is the relevance

of where the information is obtained from? We all
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understand from the first part of the section what
medical record information is. And I think the
narrowness of this definition does a disservice to
patients.

If we move along to Line 382 of this bill, we give
an individual who is harmed by a violation of this
section the right to bring an action for equitable
relief. I think the standard of harm is high. I don't
see why an individual who is subject to a violation
shouldn't get to go ahead and bring an action.

If we move forward in the bill to Lines 505, 512,
we have set up penalties that will apply to those who
violate those sections of this bill. In my view, those
penalties could have been stronger. They were stronger
in earlier drafts. We've got a $50,000.00 penalty in
Sub—Sect}on B, $100,000.00 in the aggregate penalty for
multiple violations. That's an awfully small price to
pay for totally violating someone's medical privacy.

In Line 576, we say that a summary of the policies,
standards and procedures shall be made available to
enrollees upon enrollment and upon request. I think it
would make sense to let people know annually what's
going on. h

Lastly, in Line 579 of the bill -- well, let me

just read that section to folks. Section 26. It's
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brief. "No person shall disclose individually

identifiable medical record information as defined in
Sub-Section R of Section 38a-976 of the General Statutes
as amended by this Act with the malicious intent to
damage an individual's reputation or character.”
Malicious intent. That's a tremendously high standard
that we've set up. It seems to me that if someone has
the intent to damage an individual's reputation or
character, that should be sufficient. 1Isn't that bad
enough? To me, to add the adjective "malicious" sets up
a standard that's higher than one that we ought to have
to be protecting people whose very private medical
information is disclosed.

Now, that all being said, let me observe that those
concerns that I've raised arise in a bill that it 54
pages long. All of the language that I haven't talked
about -- let me say I haven't had a chance to review
every bit of it. But that of it that I have reviewed is
extremely strong.

And I draw attention to these weaknesses tonight
not to say that we shouldn't pass this bill, because I
absolutely believe that we should and we must, but
simply to point out that in this battle to protecg
patients there is further to go. And I look forward to

working with others in this Chamber to make that further
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progress.

In the meantime, I urge my colleagues to join me in

adopting this amendment.
SPEAKER LYONS:

Representative Cleary.

REPRESENTATIVE CLEARY: (80th)

Thank you, Madam Speaker. I rise in support of
House "A" and in support of over 30 legislatoré and
staff members who have worked over the last three months
with every single medical association in the state of
Connecticut and then some to try to put a bill together
that would not only pass this Chamber but would meet the
expectations of our brethren upstairs.

This is not at all a perfect bill and there may be
a few minor technical things we may clean up tomorrow.
But it certainly has, 1 believe, the support of the
majority of people who worked on the working group.

I'd like to talk a little bit about the process
that got us here. As you can see by the co-sponsors on
House "A" -- I'm not even sure if that's everybody that
worked on the working group because there were even more
involved at different times during the process.

But each of these pieces are not only looked at but
was put out to the general public within this

legislature, both legislators and professional groups
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throughout the state of Connecticut for more input.

Many times we got more input than we really expected and
sometimes more input than we really wanted. We were
still getting input up to ten minutes ago from some
folks in the Chamber and some folks outside.

But I think this working group had a common goal.
This working group also had, I think, a lot of
leadership. And certainly, the Chairs of Public Health
and particularly the House Chair, Chairman Eberle, I
think did most of the heavy lifting on this piece of
legislation in order to truly maké a piece of
legislation that really met people's needs, not only
today but in the future.

And I guess there's probably some lines in here and
there's some words in here, might even be a couple of
sections in here that I don't necessarily 100-percent
concur with. But everyone in the process had input.
Every single piece of mail from within and outside this
Chamber was reviewed. Many people on the legal staff
wrote and rewrote and came up with something that I
think will serve the people of the state of Connecticut.

So I guess, somewhat like Representative
Fleischmann, there are some words in here I don'tvlike.

But I've read it. 1I've probably read it 30 times in 30

different drafts. And in most cases, it got better each
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draft and has had major changes even over the last 24
hours to ensure not only that it would be passing in the
House and the Senate and that it had a very broad
spectrum of consensus amongst both Chambers, but that
even the small technical details that were brought to us
even hours ago were incorporated within this bill and a
small cleanup amendment that I believe will be
following.

So I'd really like to thank Chairman Eberle for
really having an extremely open process. And there
isn't anybody in this bill, including her and including
the Senate Chair, that got everything that they wanted
or that wrote this thing certainly in any kind of even

artificial vacuum. But everybody participated. And if

there's anybody in this Chamber who hasn't, it's because
% they were busy with other projects, not because they

| weren't invited, because the drafts kept coming out on a
weekly basis and the letters that always were attached

to them is "Please review and comment. We're looking

for input. We're looking for constructive changes."
I think it's the first time maybe with a bill of
this magnitude that I was involved in a working group

quite this large, 30 and 40 people coming and going, and

between our committee meetings and our votes around the

building to come out with a package that I think has
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some bipartisan support and certainly suéport in both
Chambers.

So I'm not here to say it's perfect. But I think
it's a very good piece of legislation for the citizens
of the state of Connecticut and I urge support for House
"A".

REPRESENTATIVE AMANN: (118th)

Madam Speaker.

SPEAKER LYONS:

Thank you, sir, for your comments.
REPRESENTATIVE AMANN: (118th)

Madam Speaker? Madam Speaker?

SPEAKER LYONS:

Representative Amann.

REPRESENTATIVE AMANN: (118th)

Thénk you, Madam Speaker. Madam Speaker, I think
what we should do is think about where we've come in the
last few years, starting with your leadership on managed
care in 1997, and some of the things that we have
accomplished as a legislative body, other bills such
non-discrimination for cancer coverage, 48-hour
maternity, 48-hour mastectomy bill, more access to OB-
GYN's, the emergency room bill, diabetes coveragei We
certainly have done a lot of things. And those are just

a few I can think of off the top of my head to see that
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we are certainly a body that understands that the
consumer needs protections and, when need be, as much as
we don't like to do it sometimes, have to step in and do
that wonderful thing of mandates that I know we find it
so hard to do. But I think it's important that our
consumers know that we'll do everything we can to make
sure they get proper coverages.

And I thank the Chairman of the Public Health
Committee to allow the Insurance Committee to have a
few pieces of their legislation as part of the overall
bill, one that many of us have been fighting for for a
few years in this Chamber.

We did a lot of great things for women in the last
few years in both the Insurance and Public Health
Committee. And one thing that was held up the last
couple of years, only because it was one of 14,000
different pieces of bills we could possibly do to cover
diseases, and that was prostate cancer. And prostate
cancer, basically, statistics have shown that prostate
cancer is the most common cancer found in men and is
second only to lung cancer in the number of men it
kills. 1In most cases, if prostate cancer is detected
early, it could be cured. And that is why it is
essential that we make sure that the men get the proper

tests needed, the PSA test, the screen for proétate
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cancer, because 1if you get early detectibn, that's
prevention and, in the long run, we all save as
consumers. So I am extremely happy that we are
addressing prostate cancer this year. Like I said, it's
been one we've been waiting to do for a few years in
this Chamber. I know Wade Hyslop and Joe Serra and many
other people in this Chamber have been fighting for
that.

And at this time, Madam Chairman, I'd like to defer
to Representative Serra.
SPEAKER LYONS:

Sir, are you yielding to Representative Serra?

REPRESENTATIVE AMANN: (118th)

I am yielding, yes. Thank you, Madam Chairman.

SPEAKER LYONS:
Okay. That is not necessary. But at this time, I

would call on Representative Serra.

REPRESENTATIVE SERRA: ' (33rd)
Thank you, Madam Speaker. For me this evening,
it's a -- it was a long, long walk when I started this

back in 1996, as the Speaker knows, because I had

conversed with her.

w

Prostate cancer is a major killer of adult men and

the disease is increasing in frequency. In fact, in the

last 25 years, it has increased 126 percent. Medical

&
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people don't know why. But that's a fact.

But through the provisions of early detection

services, we can significantly reduce the mortality rate

of men in this country. This legislation that we're
going to pass tonight in this area will enhance the
important initiatives passed by this General Assembly to
cover early detection of breast and cervical cancer.

For the new members of the Chambers -- some of the
older members have heard this story before. But I had a
friend or I have a friend who retired from the State of
Connecticut and went and got a physical. And his doctor
said that he thought that as part of the physical he

should have a PSA test. And my friend just felt great

and he Jjust turned to the doc and said, "Well, is it

covered by my insurance policy?" Well, let me tell you, g
fortunately for him, it was. And he said, "Well, Doc,
do it. You know. No harm."
Well, that test came back and it was double
figures. And I know we ‘have a few nurses in here and
they know what that means. But to make a long story
short, he was very fortunate. He had to have an
operation. He's still walking around today. In fact, I

G}

had him up here testifying before the Insurance

Committee along with a urologist.

What happens with this is that after the operation,
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you go back for blood tests. And, of course, what
you're really looking for in numbers is a zero. And so
he ended his comments by saying it's the first time in
his life that he wanted a zero on a test.

And I think by employing this PSA test here,
because there were other plans that did not pay for this
-—- this test is only 50 or $60.00. And what always
amazed me is the fact that they wouldn't pay 50 or
$60.00, but they would pay anywhere from 12 to
$15,000.00 for a hospital stay and surgery.

But I think with this test being part of this
managed care, I think with more men utilizing this test,
we can definitely have a zero mortality rate in this
country.

And for you young men, at least the doctors today
are saying from age 35 to 40, if your plans have it, you
should have a P3SA test at least every three years until
you get to that age where the physician will tell you
that he thinks you should have it every year.

Thank you, Madam Speaker.

SPEAKER LYONS:

Thank you, sir.

I believe, Representative Amann, you had yieléed to
Representative Serra.

REPRESENTATIVE AMANN: (118th)
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Yes, I did. Yes, I did, Madam Speaker. Madam
Speaker, just on the other section, I'll be quick
because of the late hour. The other one is having to do
again with diabetes coverage. The reason why we decided
to go forward with this is that current law requires
health insurance plans to cover diabetes supplies.
Basically what the new part of this managed care bill
will do is require additional out-patient self-
management training and education and nutrition therapy.

And I think, Madam Speaker, if I -- whether it be
yield or if you could recognize Representative Googins,
she could probably give you some more detail on that.
And I appreciate the time, Madam Speaker.

SPEAKER LYONS:

Thank you, sir. I will recognize individuals when
they stand to be recognized.

Representative Googins.

REPRESENTATIVE GOOGINS: (31st)

Thank you, Madam Speaker. The key to fighting many
disease, as we know, is prevention, prevention and
prevention. And this managed care bill this year
addresses the four areas that have been mentioned
before; diabetes nutrition, Lyme Disease, screenin% for
prostate cancer and in-patient dental care.

The managed care industry has learned, too, that

.,.006L58
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preventive health care is good financial policy and it
contributes to the life of people.

You all received, as part of the campaign to get
the diabetes nutrition, the rather gruesome and rather
shocking picture of an artificial limb prosthesis from
an amputation with a price tag on it of $50,000.00.
Preventing the complications like that, of having folks
with kidney failure for dialysis, similar costs, stroke
blindness, heart disease and so on and so forth, doesn't
make any sense that for a couple of hundred dollars
nutrition training program, you can prevent this. You
can't totally eliminate it because it is going to happen
to some people. But that $200.00 or that training
program can go a long way. Many of you are aware of it
in this Chamber because you have the disease. Many of
you are aware in this Chamber because you know some of
the 200,000 people in this state who have diabetes. And
this has gone a long way in helping to assist that.

I have two things in front of me here that I think
illustrate what we've done in the past couple of years
as far as diabetes is concerned. What we did the last
time is in my hand. And some of us here use something
like this. 1It's a testing kit. 1It's a glucose met;r.
It is a little pen that you stick yourself with in your

figure and pull out a little drop of blood to test and
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little test strips. We made the provision for this. I
use it. I've used it in this Chamber, in fact. And I
particularly used it -- and I'm a little bit smarter
about this because of my nutrition training -- with this
little baby Snickers bar that I pilfered from
Representative’Boucher. I knew that after I ate the
Snickers bar, I was going to pay the price. And I did.
I ate it. I used my kit and I found that my blood

sugar level was at 292. 1In order to prevent it being
that high, in order to prevent those complications, they
tell you to keep it under 160. Nutrition training told
me that's what I can do. So for the rest of the
evening, I knew what I could or couldn't eat. Very
small demonstration

I thank those responsible for including this aspect
of managed care improvement in this bill. And we will
all be better for it. And I think we can continue to do
this so that the citizens under these kinds of projects
~~.under these kinds of programs in health care can
benefit.

I thank you all for your time and urge your support
and again thank all of those who moved this forward.

Thank you, Madam Speaker. *
SPEAKER LYONS:

Thank you very much, Madam.
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Representative Rich Roy.
REPRESENTATIVE ROY: (119th)

Thank you, Madam Speaker. Representative Googins
mentioned some of the more horrible aspects of what
happens to diabetics or what used to happen to diabetics
on a regular basis, the amputations, the heart failure,
the kidney failure, the blindness.

With a minimum of education, we put that aside.
And I say a minimum. The onset of diabetes, we're
asking in that initial year a maximum of 10 hours of
education with a dietician. Any year after where
there's change in condition or change in medications, a
maximum of four hours within a given year. This is not
a lot of time. 1It's not a grand expense. But it will
save thousands and thousands of dollars and years and
years of grief.

I thank you for your time tonight. I ask you all
to join us in voting for this. I think the future is
brighter for everyone.

Thank you, Madam Speaker.

SPEAKER LYONS:

Will you remark further on the amendment that is
before us? Will you remark further on the amendmenL
that is before us?

Representative Winkler.
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REPRESENTATIVE WINKLER: (41st)

Yes. Thank you, Madam Speaker. I rise in support

of the amendment before us. And I'd like to take this
opportunity to thank Representative Eberle for her
leadership on this legislation. And I was very pleased
to have an oppértunity to be part of the working group.

I would just like to say that I -- the one area of
concern that I have with the legislation that is before
us deals with the formulary issue. And I just want to
get this on the record. And I had mentioned this to
Representative Eberle.

During the working group, this was the one area of
concern that I mentioned numerous times when we were
working on the legislation. And that's because all of
the HMO's develop formularies, a list of medications
that they'll cover. And frequently I see in the
emergency room somebody will come in, be treated by the
physician, be handed a prescriptioﬁ and leave.
Obviously, the physician gives the prescription that's
the treatment of choice for the problem that they have.

They go to the pharmacy to have it filled and the
pharmacy will invariably pick up the phone and callvus
and say, "I'm sorry. That medication is not covered."
So it means grabbing the physician out of one of the

exam rooms, coming back, talking to the pharmacy to find
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out just what medication is covered. It's usually not
the treatment of choice. So the patient does get the
prescription. Frequently, the patient does not get
better, is required to come back and given another
prescription. So, to me, it means that it's an added
cost for a second trip to the emergency room and two
prescriptions where, if we were able to give the person
the right prescription the first time around or the
treatment of choice -- let's put it that way —-- that the
patient would have gotten better from their problem.

In speaking with Representative Eberle, she had
agreed -- and I just wanted to get this on the record --
that she would be willing to have or convene a meeting
of those HMO's and the emergency physicians to sit down
and address this situation, perhaps without legislation.

And I would just like to ask that, through you, Madam
Speaker.
SPEAKER LYONS:

Thank you, Madam.

Representative Eberle?

REPRESENTATIVE EBERLE: (15th)

Through you, Madam Speaker. If the question is am
I still intending to do that, yes, I am. Thank yo;.
SPEAKER LYONS:

Representative Winkler.
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REPRESENTATIVE WINKLER: (41st)

Yes. Thank you, Madam Speaker. And I thank

Representative Eberle for willing to go that extra step
to address the concern that I had and the Connecticut
Emergency Physicians, that they have.

It's a good bill. I think we've made some
excellent progress here that will benefit all of the
people in the state of Connecticut. I urge the
Chamber's support and look forward to seeing the bill ‘
implemented.

Thank you, Madam Speaker.
SPEAKER LYONS:

Thank you for your remarks.

Will you remark further on the amendment that is

before us?

SPEAKER LYONS:

Representative Hamzy.
REPRESENTATIVE HAMZY: ' (78th)

Thank you, Madam Speaker. Madam Speaker, before I
remark, I'd like to preface what I'd like to say by

thanking everybody who put the time and effort into

working on this bill, staff, legislators and, in

particular, Representative Eberle, who really showed a

lot of leadership and a lot of dedication to

facilitating discussion and a lot of thought-provoking

3




006465

prh 603

House of Representatives June 8, 1999

ideas that eventually became this bill that we have
before us.

Madam Speaker, I have just one question, through
you, to Representative Eberle.

SPEAKER LYONS:

Please ffame your question, sir.

REPRESENTATIVE HAMZY: (78th)

Representative Eberle, in Section 39, with regard
to the marketing of individually identifiable medical
records, 1is this section intended to impact disclosure
between affiliates for purposes of underwriting and risk
management? Through you, Madam Speaker.

SPEAKER LYONS:

Representative Eberle.

REPRESENTATIVE EBERLE: {15th)

Through you, Madam Speaker. I believe that's the
section that deals with disclosure to affiliates for
purposes of marketing services or goods. It is not
intendéd to apply to underwriting situations where one
entity may underwrite and the other entity service, only
for the marketing of other goods than that which is
being applied for. Through you, Madam Speaker.
SPEAKER LYONS:

Representative Hamzy.

REPRESENTATIVE HAMZY: (78th)
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Thank you, Madam Speaker. And I assumed that that
was the answer. I just wanted to make sure for
legislative intent that it was put on the record.

I just want to say that this group has worked very
well over the last couple of months to develop this
comprehensive bill that is now before us. And one of
the things that I believe that we tried to do is to
address some of the shortcomings in our current system.

And, in other words, we didn'tvwant to go so far as to
fix something that wasn't broken.

And I believe, as the members of the working group
also shared, that one of the major problems in our
current system is that people don't understand how it
works. They don't understand that when they have health
coverage, what it covers and what it doesn't cover and
what basis some of the decisions that are made are made
on. And I think we tried to remedy this by creating the
outreach program that I think is éo important.

And the other thing I think we tried to do is also
through the physician profiling, giving people a way to
better understand the system, the health care system
that we currently have, and hopefully be able to
negotiate it.

Now, is this bill perfect? Of course it's not

perfect. Are all the interested parties happy with
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what's in here? Of course not. Bﬁt that's what we get
in a product of compromise.

Personally, I believe the Insurance Department has
done an outstanding job with the duties that we
delegated to them as part of the '97 Reform Act. The
managed care report card, the external appeals and the
outreach program, I think they've done a great job with
that. And I think our system and the consumers who
benefit from that are better off because of that reform.

However, in this amendment the managed care
ombudsman, one of the problems as I see it is we are
creating a new system of appointment that we don't have
for any other commissioner. And basically what this
managed care ombudsman is going to be is a commissioner.

And while I disagree with that one provision, I do want
to stress that it’'s not such a huge disagreement or that
my feelings for this provision do not override the
overall good that I think the biil will hopefully
provide.

I just want to say that I was very pleased with the
process. I was very proud to be a part of it. And I
would urge the members of this Chamber to join me in
supporting it.

Thank you, Madam Speaker.

SPEAKER LYONS:
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Thank you, sir, for your remarks.
Will you remark further on the amendment that is
before us?
Representative Nardello.
REPRESENTATIVE NARDELLO: (89th)

Madam Speaker, I rise in support of this amendment.
And I, too, would like to thank Representative Eberle
and all the members of the working group on both sides
of the aisle for their hard work on this issue.

Representative Cleary stated that each draft got
better. And I have to agree with him. But for anyone
that worked on electric deregulation with Representative
Eberle, I think we could say that each draft of the
deregulation bill got better as well. So we have
experience in this area and that's what we find when we
work with our House Chair.

I think that gquality health care is the one issue
that transcends partisan politics and brings people
together toward a common goal. And I think that because
of this bill, health care consumers will have the
services of a managed care ombudsman.

I think this is extremely important because what's
wrong with our system now is that we can't acces; answer
to questions. We get lots of brochures that get sent to

our house. We all lead busy lives and oftentimes we
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don't read them and we don't know What the rights and
responsibilities are that go with them.

The fact that we're going to have an individual to
call that will help us through an appeals process, to
explain what independent appeals, external appeals and
what may be in the plan or not in the plan, I think is
going to be one of the best things that we can do for
consumers and health care in the state of Connecticut.

I also want to comment that there's an education
program to inform people of the appeals process. This
provision takes the first step in improving
communication between the Insurance Department providers
and consumers. I think this is also extremely critical.

I think one of the problems that we have is that
neither the providers nor the consumers nor even
sometimes the people in the Insurance Department
communicate enough to understand how the system works.
And that's why we get to where we are today.

Many of the problems are caused by a lack of
communication among all the parties involved. And I
think a very comprehensive education system and
stressing education of all the parties involved is going
to go a long way to help our health care system.b

I think many of my constituents have expressed

concerns about the privacy of medical records, mental
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health parity, the timely coverage, termination and the
use of formularies. I think the bill addresses the
common concerns expressed by many of Connecticut's
citizens and makes improvements in the current system.

Ensuring the quality of our health care system
requires constant monitoring by the legislature. And I
am proud to say that Connecticut has taken this
responsibility very seriously through our previous
managed care bill and through this new one.

I ask my fellow members to support this
legislation. It's a great piece of legislation. It's
probably going to be one of the best pieces of
legislation you should take home to your constituents.
SPEAKER LYONS:

Thank you, Madam, for your remarks.

Will you remark further on the amendment that is
before us?

Representative Farr.

REPRESENTATIVE FARR: ' (19th)

Thank you, Madam Speaker. Just a question, through
you, to Representative Eberle.
SPEAKER LYONS:

Please frame your question, sir.

REPRESENTATIVE FARR: (19th)

Thank you. While I recognize that the bill is

e
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quite complex, one of the issues that apparently in the
legislation is it expands coverage that HMO's must do to
a number of different groups, including the mentally ill
and, I believe, substance abusers. And one of the
concerns whenever We do this is, while it's easy as
legislators to do it, the ultimate result sometimes is
to drive up cost.

Is there any estimate as to what the impact of this
legislation will be on the cost of medical coverage in
Connecticut?

SPEAKER LYONS:

Representative Eberle.

REPRESENTATIVE EBERLE: (15th)

Through you, Madam Speaker. If I could just have a
second to find that part of the fiscal note? On the
fiscal note, what OFA says is that the expansion of
mandated coverage that was mandated in 1997 has not yet
been quantified for the plans and, therefore, it is --
they cannot determine what the impact of this
legislation might be. Given that '97 has taken a
biennium to be able to quantify, my guess is any impact
this will have will be not in this next budget biennium.

I think that it will be -- it will be limited b; the
fact that we already have a fair amount of mental health

coverage in place. So we are not starting from scratch.
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We have both the biologically baséd parity that we
enacted in '97 and we have minimum days of stay that
apply to other mental health and substance abuse
benefits under our prior laws which are the ones that
we're bringing up to parity. So we're not starting from
ground zero. We already have a fair amount in place.

I think, too, that the impact is going to be
minimized by savings on the medical side. By treating
these people earlier, we will hopefully avoid many of
the very complicated medical conditions they develop.
We will also treat them at an earlier stage, when it's
easier to treat, and avoid some of the more complicated
and more difficult mental conditions that they develop.

So the note as it is says that the costs are
indeterminate at this time.

SPEAKER LYONS:

Thank you.

Representative Farr.

REPRESENTATIVE FARR: ' (19th)

Yes. Thank you for that response. And I fully
understand that a lot of what is in here, in this bill,
is, in fact, preventive coverage. But did the industry
make any representations as to what they thought ;he
impact would be through the passage of this bill in

terms of rates? Through you, Madam Speaker, to
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Representative Eberle.
SPEAKER LYONS:

Representative Eberle.

REPRESENTATIVE EBERLE: (15th)

Through you, Madam Speaker. There are a lot of
different numbers out there. And one of the problems
has been you don't know whether you're comparing apples
to apples or apples to oranges, grapes and pineapples.

For -- I believe OPM used an estimate that came
from the National Institutes of Health that mental
health parity such as we have could result in increases
of from two to five percent. I don't believe that's on
fully managed plans, which ours are, and I don't believe
-— T don't know whether that's on plans that already
have a certain amount of mental health benefits in them.

One of the estimates I saw on fully managed plans
is that the effect is only about one percent because you
have the element of managed‘care'being able to control
some of the costs and being able to sort of bird dog it.

And I think that's an important element to the mental
parity in this bill and it's one reason we spent so much
time in the working group and making sure we had the
privacy language just right because it is importa;t for
the plans to be able to manage the care when you go to

mental health parity.
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So CBIA came out with an estimate that they had
performed for them that I believe the parity that is in

this final version would be approximately 1.4 to 1.6

percent. So it's kind of all over the board. Through

you, Madam Speaker.

. -

REPRESENTATIVE FARR: (19th)
Through you, Madam Speaker, to Representative

Eberle. 1Is it only the mental health that would

R S R

increase the cost or were there other factors that would
increase the cost under this bill?
SPEAKER LYONS:

Representative Eberle.
REPRESENTATIVE EBERLE: (15th)

Through you, Madam Speaker. There are ccst
elements to both the managed care ombudsman and the

physician profiles. But I believe there are amounts in

the budget allocated for those.
On the other benefit mandates, the fiscal note

basically says no impact or minimal impact. The mental

G e i e e

health part for HUSKY Part B is "cannot be determined at

this time" as it is for the other mental health.

REPRESENTATIVE FARR: (19th)
Thank you, Representative Eberle.

REPRESENTATIVE EBERLE: (15th)

So I don't -~ I don't think it's significant on the
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other part, on the other mandates. Through you, Madam
Speaker.
REPRESENTATIVE FARR: (19th)

I didn't want to prolong the discussion. I know a

lot of work has gone into it and I think the bill is
basically a ?ery good bill. I just -- it's —-- but it's
very easy for us to sit here and mandate additional
coverage and as legislators say, "Boy, we got something
free for our constituents.”" It usually isn't free.
There's usually some cost involved. The cost you're
describing seems to be pretty insignificant for the
additional coverage that's here and I think the bill is
otherwise very good.

Thank you.

SPEAKER LYONS:

Thank you, sir.

Will you remark further on the amendment that is
before us? Will you remark further on the amendment
that is before us?

Representative Widlitz.

REPRESENTATIVE WIDLITZ: (98th)

Thank you, Madam Speaker. I also would like to
thank everyone who worked on this bill. 1It's a ;éry
comprehensive bill. I'm particularly delighted to see

the Office of Managed Care Ally.
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I do have a couple of guestions, through you, Madam
Speaker, to the proponent of the amendment?

SPEAKER LYONS:

Please frame your question, Madam.
REPRESENTATIVE WIDLITZ: (98th)

Thank you, Madam Speaker. Representative Eberle,
since we already have within the Department of Insurance
consumer advisors -- I'm not sure exactly what the title
is -- to help people with questions about managed care
and their rights, I'm just wondering what the
differences are and what the responsibilities would be
within this separate department and also about the
staffing. Would it be comparable to what is there now?

Would there be additional staffing? I see that in the
language it says we would have the Managed Care Ally and
no more than three persons, a staff of no more than
three persons. Is that going to be fully funded in this
year's budget? And how does it compare to what we have
now? Through you, Madam Speaker.

SPEAKER LYONS:

Representative Eberle.

REPRESENTATIVE EBERLE: (15th)

Through you, Madam Speaker. I believe the Eiscal
note on this portion indicates that the money that is in

the budget will be sufficient to cover the language that
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is here. I guess the advantage of this over the current

Consumer Affairs Division in the department is that
these people will be dedicated just to helping consumers
and answering their questions. The staff at the
department also has to do complaint investigation and a
number of other functions and they may be écross
insurance coverages. These people will be devoted just
to health care and to managed care plans.

So I guess it's -- and I think many people felt
that there was a value to having them set up independent
of the department, in perception if not in reality. I
happen to think that the department has done an
outstanding job on behalf of consumers. I think it's
probably one of the best-kept secrets in our Executive
Branch. But a lot of people have trouble believing that
that can be true. And this establishes them with some
independence to engender more confidence in that.
Through you, Madam Speaker.

SPEAKER LYONS:

Representative Widlitz.

REPRESENTATIVE WIDLITZ: (98th)

Thank you, Madam Speaker. Again, I think this is a
great improvement over what we have. I look for&érd to
seeing how this actually works for our constituents.

And I would just like to emphasize that I think the most
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important part of this, in my opinion, from receiving so
many complaints from constituents about trying to
navigate the system of managed care is the advocacy
portion of this. There seems to be a lot of attention
being paid to collecting information, commenting on laws
and regulations and so forth. So I would just like to
emphasize I'd like to see a really strong focus on
advocating for our constituents. It's something that I
think we really need to focus on.

Thank you.

SPEAKER LYONS:

Will you remark further on the amendment that is
before us?

Representative Prelli.

REPRESENTATIVE PRELLI: (63rd)

Thank you, Madam Speaker. Madam Speaker, I, too,
would like to add my congratulations to the team that
put this bill together because, having worked on those
in the past, I know how difficult it is to come up with
a compromise.

Madam Speaker, I came here with every thought that
I was going to support a managed care bill. And maybe
at the end, I will be supporting it. Madam Speakér, if
I thought that this bill came forward with the -- with

the Managed Care Ally, if that was the major portion of
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the bill and that was pretty much what it did, and maybe
if it addressed the drug formularies, I'd be happy. And
I think that's what was needed in this bill.

But I think we've gone too far. 'And I wish that we

had been able to vote on this in two separate sections.
And at 1:30 at night, I'm not going to try to divide
the question.

But I think that what we have done there is
something I've talked about before which I can't
support. We've added a tremendous amount of new
coverages mandated on insurance policies in the state of
Connecticut.

If you look at the fiscal note, it says the cost to
municipalities is going to be significant. The only
thing affecting the municipalities in this whole bill
are the mandated coverages. Are they coverages that
should be there? Are they coverages that people should
be able to buy and participate in? Yes.

When we talked about the pill bill, I talked about
an alternative measure. And I'm planning on talking
about that more later on tonight after this amendment
here.

But what we're doing here is mandating again
coverages on the insurance policies and on the employers

who buy insurance. That's going to drive up the cost of
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managed care in the state. We hear over and over again

people complaining that enough people don't have
insurance, that the cost of insurance is too high. Yet,
we bring forward another part of a bill that affects
that cost and drives it up.

Do I think we need the Managed Care Ally,
ombudsman, whatever you want to call them? Yes. Do I
think that's important and that's going to move forward?

That will probably be what drives me in my final vote.

But, Madam Speaker, it would have been so much
easier to do this in a couple of pieces and come out
with impoftant parts. And I don't think that the
mandated coverages had to be part of that overall plan.

I don't think that should come as a surprise to anybody
because I've been arguing that for about four years
here.

But I think the overall -- the idea of having
oversight, the idea that people can come with their
complaints i1s very important. And I think that should
move forward. I wish that was the part of the -- I wish
that was all that this bill did because I think that's
what we needed to do and that's what we needed tokﬁove
forward.

Thank you, Madam Speaker.
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SPEAKER LYONS:

Thank you, sir.

Will you remark further on the amendment that is
before us? Will you remark further on the amendment
that is before us?

Represeﬁtative Powers.

REPRESENTATIVE POWERS: (151st)

Thank you, Madam Speaker. Very briefly. Mary and
I came in together and we work together in this building
and also outside the building on a couple of State
boards. And she did not disappoint me. She was -- she
led the working group with grace and a firm hand. And
we actually had fun along the way.

I want to address two particular sections in this
bill which I went into the working group with a bit of
an agenda on. And Mary was very patient with me on
this, as well as some others.

Sections 47 and 48 deal with insurance coverage for
Lyme Disease. What we've done here I think is a very
important step. We have said that there are certain
ways to treat Lyme Disease and that there is a consensus
in the medical community about these particular parts.
And we have been, I think, very responsive to the“
support groups and the patient groups who have come to

us individually and as groups.
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And so I'm very pleased with this. I think the
language that you have before you in this draft is the
most inclusive and will benefit the largest number of
patients.

So I join my colleagues on both sides of the aisle
in thanking Representative Eberle for her leadership and
also urge your support for the bill.

Thank you.

SPEAKER LYONS:

Thank you for your remarks.

Will you remark further on the amendment that is
before us?

REPRESENTATIVE BELDEN: (113th)

Yes.

SPEAKER LYONS:

Representative Belden.

REPRESENTATIVE BELDEN: (113th)

Thank you, Madam Speaker. Madam Speaker, on an
eyening like this, I guess just a couple of years ago, I
was the only vote against the managed care reform bill,
as I was very lonely on the DRG bill late in the
evening. It seems like we get these things late in the
evening. |

And, Mary, this is a great bill, for all those who

worked on it. But I'd just like to talk about a few
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things. And Representative Prelli touched on a couple
of them. You know, we may have the best insured
smallest group of people in the country with this type
of legislation. It's very good, very comprehensive.
But it also has the effect of -- and it's a balance.
But, Mary, I think you won me over. I'm probably going
to vote for it. I'm really not quite there, but --

We have to understand that when we raise the cost
of medical coverage for those who have it and for the
municipalities and for State employees, most of whom are
in the collective bargaining process, without ever
having to go through that -- and believe me, next time
in the discussions it won't be the fact that there was a
significant increase in health benefits given without
that benefit -- the negotiation will be, "Oh, inflation
was six—-and-a-half percent" or whatever the number is.
That's kind of mercenary on my part. But that's
reality, folks.

‘ The reality is whatever these costs are -- and this
is called the managed care bill. A lot of this stuff
deals with any insurance coverage, any and all health
care plans. These mandates cover them all -- is that
there will be an increase in cost. That increasevin
cost will go into the cost of Connecticut products.

Now, i1f we're swift enough and smart enough and all
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the other things to be able to absorb it somewhere in
the business world, we'll probably still be the highest
cost, but if our product is the best, maybe we could
still sell them. It's another part of the equation.
'‘Mary 1is, I'm sure, very well aware of that. I see her
kind of looking over here smiling at me.

So, for those who can afford it, those businesses
that supply it to their workers, they'll make a choice
whether to keep supplying it or not supply it. But for
those that do have it, we will probably have mandated in
our law for those who have health insurance probably
pretty near the best comprehensive coverage there is.
And that's good.

There are some costs here. And I've heard a lot of
discussion about the budget percentage of spending is up
and the bonding spending is up. I took a quick look and
I only saw this bill this evening. There's over a
million dollars a year just in normal budget costs that
I can just kind of pick out of here real quickly. I see
a number -- and as Mary indicated earlier,
Representative Eberle, that it might be less but OFA
says two to five percent increase in the health care
costs to fringe benefits to the 55,000 State empl;yees
we have and their families and probably to all of those

other peripheral non-profits out there that are probably
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more than double those number of employees, just for the
ones we can see and touch in the municipalities. So
it's a tradeoff.

I wish there was some way —-- and those that don't
have it won't have it. That's the part that bothers me.
And I never thought I'd stand before this Chamber and
say we need to do some nationally, not in Connecticut,

but nationally.

Our high costs drive jobs out of here, but our high
benefits sometimes bring people in here. And we have to
balance that as well.

So this is a great bill. We need to control the
HMO's. We need to let the doctors practice medicine.
I'm really upset that the doctors have a lot of
complaining to do. But, you know, if they got together,
if they got together and said, "Look it. We're the
doctors here." And rather than "I want to practice in
your plan", to say, "If you want me to be in your plan,
I need to be able to practice medicine." I think that's
the way it ought to go.

But we have here on the last day of the session a
bill or a change to our policy. And I guess that's what
we're going to vote on today. And, Mary, I guess ;ou
won me over. I'm probably going to vote for it. But

it's not all peaches and cream and it's not all the
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answers. And I worry about those who wili not be
covered.

Thank you.

SPEAKER LYONS:

Thank you, sir.

Will you remark further on the amendment that is
before us? Will you remark further on the amendment
that is before us?

If not, let me try your minds. All those in favor
please signify by saying Aye.

VOICES:

Aye.

SPEAKER LYONS:

Those opposed Nay? The Ayes have it. The

amendment is adopted.

Will you remark further on the bill as amended?
Representative Eberle.
REPRESENTATIVE EBERLE: ' (15th)
Madam Speaker? Madam Speaker?
SPEAKER LYONS:
Please proceed, Madam.
REPRESENTATIVE EBERLE: {15th)
The Clerk has an amendment, LCO 11077. If hg could
call and I be allowed to summarize?

SPEAKER LYONS:




006487

prh 625

House of Representatives June 8, 1999

The Clerk has in his possession 11077. Would the
Clerk please call? The lady has asked leave to
summarize.

THE CLERK:

~LCO No. 11077, House "B", offered by

Representatives Eberle and Cleary.

SPEAKER LYONS:

Representative Eberle, please proceed.
REPRESENTATIVE EBERLE: (15th)

Thank you, Madam Speaker. This House "B" contains
some cleanup to some drafting errors that got into House
"A" because we were -— it was a big effort to get out
and we were changing it frequently as we went. And some
of the changes got made very late So, rather than keep
redoing House "A", we had House "B" drafted for the
cleanup.

It takes out the language in the ombudsman section.

It removes "pursue" so that he -- the ombudsman's job
is to help the consumers understand the process, help

them to prepare and even to file things, but he stops

there. They pursue them on their own or with their own
advocates. His job is then to be available to other
consumers.

And this is the amendment that changes the word

"ally" in all those sections to "ombudsman". And it
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also adds the requirement that the.ombudsman have
experience not just in health care and advocacy but also
in health insurance because the system he's supposed to
be helping people navigate is the managed care and
insurance system.

It clarifies language in various sections involving
timely payments, experimental treatments and in-patient
dental. And it makes a change to the Lyme Disease
mandate, which was submitted in response to the very
great deal of lobbying that has gone on on our E-mails
and our telephone calls.

It changes the language on the minimum treatment
from 30 days intravenous or 60 days orally, antibiotics,
or to 30 days intravenous, 60 days orally, antibiotics,
or both. Before it, you have to see a specialist to get
further treatment. And it adds specialists in
infectious disease and neurology to the rheumatology
specialists who can be consulted to authorize further
treatment.

Basically, we want the general practitioners out
there to be able to treat aggressively in the early
stages. But if that doesn't work, we want the patients
into the hands of specialists who know this disease, who
know the diseases that it mimics and who are expert in

either treating it, if it really is later-stage Lyme, or
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in figuring out what else it is if it isn't.

And this does not restrict the plans from allowing
more treatment as routine befofe requiring referral.
But it does set a minimum floor.

And I move adoption of the amendment.

SPEAKER LYONS:

The question before the Chamber is on adoption.
Will you remark further on the amendment that is before
us? Will you remark further on the amendment that is
before us?

REPRESENTATIVE OREFICE: (37th)

Madam Speaker.

SPEAKER LYONS: /"

Representative Orefice. |
REPRESENTATIVE OREFICE: (37th)

Thank you, Madam Speaker. I would like to say this
is an excellent balanced bill that will deliver quality
health care to the people of Connécticut, I think at a
reasonable cost.  There are some sections of the bill
that I would rather see worded a little differently.

But I would like to direct my comments today to this
last amendment, specifically Section 49 which deals with
the Lyme Disease mandate.

I have the dubious distinction of representing the

area of the state that is named after Lyme Disease.
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It's a terrible disease. And I also have the
distinction of having contracted the disease several
years ago. I was fortunate in the sense that it was
recognized early. I had all the classic symptoms. And
with a three-week course of antibiotics, I was cured and
have had, thankfully, no further symptoms.

But I've been interested in Lyme Disease because I
do know people in my district that have ﬁeen decimated
both medically and financially by this disease. And
this is an issue that we've tried to get mandated
coverage for over the last four years, without success
until this year. So I'm very happy to see that we are,
in fact, covering Lyme Disease, a very debilitating
disease that has a lot of different faces.

As Representative Cleary said, we've changed this
bill right up to the last couple of hours on the basis
of, I think, if nothing else, the lobbying. We, the
Lyme Disease section of this bill, has won the E-Mail
Award for this session, without question, I think.

But its input that was valuable. It comes from
people that have been hurt horribly by the disease and
financially. And it expands the coverage. And I would
like to just make it clear that this is not minimgm
coverage that's in the bill. What it does is it

requires at least 30 days of antibiotic or 60 days of
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oral medication, but it does limit it. There's some of

the E-mails that we got that indicated, well, that would
be the limit. TIt's similar to the drive-through
deliveries. If -- we mandated you had to stay in the
hospital at least two days, but if you have a reason to
continue to stay in the hospital, the coverage would be
provided. It gives you a mandated floor. It doesn't
limit it.

And, also, the provision does not call for a second
opinion. It says that further treatment should be
provided as long as it's recommended by a certified
rheumatologist, infectious disease specialist or
neurological licensed physician. This definition has
been expanded because of the information that we got
from the constituency today.

Lyme's is a multifaceted disease that manifests
itself in different ways. And as you are aware, there's
probably a great deal of disagreement in the medical
cqmmunity itself as to how to treat it and what it means
and the implications.

But what we've done to this point is it is a
mandaﬁed coverage. And just as in '97, we came back to
change the managed care bill that we passed then t; nove
it forward this year with an improved version. I think

it will benefit the people of the state as a bill and as
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coverage.

And I would urge all my colleagues to support this
amendment and the underlying bill. And hopefully,
Representative Belden will come along and we will have a
universal unanimous vote on the bill.

Thank you.

SPEAKER LYONS:

Will you remark further on the amendment that is
before us? Will you remark further on the amendment
that is before us?

Representative Murphy.

REPRESENTATIVE MURPHY: (81lst)

Thank you, Madam Speaker. I'd just like to echo
the comments from Representative Orefice and
Representative Powers in respect to the Lyme Disease
portion.

Just, through you, Madam Speaker, very briefly in
order to clarify some of the language in that section, I
have just a few questions to Representative Eberle, if I
may.

SPEAKER LYONS:
Please proceed, sir.
REPRESENTATIVE MURPHY: (81st)
In regard to the language specifying that the

specialists that are enumerated in Section 47 have to be
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board certified, am I to understand that that does not
restrict choice to Connecticut physicians, Connecticut
specialiets, that that's board certification nationwide?
SPEAKER LYONS:

Representative Eberle.
REPRESENTATIVE EBERLE: (15th)

Through you, Madam Speaker. Board certification is

as a result of a national exam and is not state -- is
not state-specific. Our intent with this is to -- 1s to
have this requirement operate within the plans. You can

go to a doctor on the network and have available to you
your plan benefits. If you go out of network, then you
have available to you whatever the plan says about out-
of-network consultation. But your care would be
covered. So that board certified does not restrict it
just to Connecticut doctors. Through you, Madam
Speaker.

SPEAKER LYONS:

Representative Murphy.

REPRESENTATIVE MURPHY: (8lst)

Thank you, Representative Eberle. Also, if a
specialist that's listed in Section 47 recommends that
an evaluation or treatment recommendations be madebby a
specialist that's not listed in Section 47, does the

mandate apply to that situation?
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SPEAKER LYONS:

Representative Eberle.

REPRESENTATIVE EBERLE: ' (15th)

Through you, Madam Speaker. As long as it is in
accordance with what's recommended by the specialist.
Our goal was to get the later-stage cases to people who
knew what they were dealing with and were expert in not
only Lyme but also other diseases that, you know, Lyme
may mimic or that the long-term antibiotics may mask so
that we have some confidence that the real underlying
issues are being dealt with and that where it's Lyme,
they get treatment. Where it's not, they get treatment
for what it is.

I think that's part of the difficulty with Lyme
Disease is that it is very similar to many other
diseases. And what the medical community has said to me
is that it's important that people who know not just
Lyme but what those other diseases are treat the patient
begause if it isn't responding to the early course, you
need to very aggressively figure out what else it might
be. Through you, Madam Speaker.

SPEAKER LYONS:

Representative Murphy.

REPRESENTATIVE MURPHY: (81st)

Thank you, Representative Eberle. I know this




006495

prh 633
House of Representatives : June 8, 1999
entire bill has been a herculean effort. But I'd like

to thank you specifically for your willingness to work
with legislators and advocates, especially in these last
few crazy days. I think the changes that have been made
today and the entire Lyme provision itself is an
important step towards treating this debilitating
disease.

Thank you.

SPEAKER LYONS:

Thank you for your remarks.

Representative Landino.

REPRESENTATIVE LANDINO: {35th)

Thank you, Madam Speaker. I'd just like to briefly
echo the comments of previous legislators and commend
Representative Amann and the Insurance Committee for
moving the bill forward when it was in an imperfect
stage. I believe Representatives Amann and Hamzy saved
the portion of the bill that mandates coverage for Lyme
Disease and allowed us to continue working on those
imperfections until we developed a workable plan as of
about two hours ago.

And then I'd like to thank Representatives Eberle
and Cleary for being flexible and working with us ;o the
eleventh hour to make the final changes which were

consistent with the wishes and desires of the advocates.




006L96

prh 034

House of Representatives : June 8, 1999

Finally, the advocates themselves were not
professional lobbyists but were victims and families of
victims of Lyme Disease and were very aggressive in
their pursuit of legislators throughout the session.
And their pursuit was one of the most sincerest
motivations of all as they have suffered the effects of
not only the disease but of the imperfections in the
requirements for coverage and the discrepancies that
resulted that caused pain not only with the lack of
treatment but in the ability to get any type of
reasonable coverage for Lyme Disease.

So, with that, I obviously urge adoption of the
amendment.

SPEAKER LYONS:

Thank you, sir.

Wili you remark further on the amendment that is
before us?

REPRESENTATIVE TERCYAK: ‘ (26th)

Madam Speaker?

SPEAKER LYONS:

Representative Tercyak.

REPRESENTATIVE TERCYAK: (26th)

Thank you, Madam Speaker. Madam Speaker, thére
has been a great deal of compromise in fashioning this

amendment. Let's build on that compromise so that Lyme
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Disease sufferers may enjoy a decent quality of life and
that of their families may be maximized.

Those folks who don't live on the coast, who don't
live around Lyme and so forth, don't be too, too
comfortable because I'm told that other hot spots in
Connecticut are Bristol, Avon, Windham, Salisbury,
Glastonbury, et cetera, et cetera. This is a disease
that is growing faster than AIDS in this state. We
expect around 40,000 people or more to be affected by
the end of this year.

My gratitude, too, to Representative Eberle and her
committee for the patience and the courteous -- the
courtesy given to the folks who came here, the folks who
called them, the folks Who wrote them with respect to
this bill.

We'll look forward to building on this bill in the
future. And I thank you, Madam Speaker, and members of
the committee.

SPEAKER LYONS:

Thank you, sir.

Will you remark further on the amendment that is
before us? Will you remark further on the amendment
that is before us? v

If not, let me try your minds. All those in favor

please signify by saying Aye.
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VOICES:

Aye.

SPEAKER LYONS:

Those opposed Nay? The Ayes have it. The

amendment is adopted.

Will you remark further on the bill as amended?
Will you remark further on the bill as amended?

Representative Lockton.

REPRESENTATIVE LOCKTON: (149th)

Thank you, Madam Speaker. Madam Speaker, the Clerk
has LCO 11078. Will he please call and I be allowed to
summarize?

SPEAKER LYONS:

The Clerk has in his possession LCO 11078. Would
the Clerk please call? The lady has asked leave to
summarize.

THE CLERK:

LCO No. 11078, House "C", offered by Representative

Lockton.
REPRESENTATIVE LOCKTON: (149th)

Thank you, Madam Speaker. Madam Speaker, the
amendment before us addresses a significant step toward
the prevention of Lyme Disease. We have heard toéay
about prevention and avoidance and disease and illness.

We have a disease that we can prevent in the state of
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Connecticut. We have a disease that the insurance

companies do not have to spend the money treating.

When you are bitten by an infected deer tick --
SPEAKER LYONS:

Are we all set over there?

REPRESENTATIVE LOCKTON: (149th)

When you are bitten by an infected deer tick, first
shot out of the box, or a deer tick, it's two to $500.00
for a blood test, for a wvisit to the doctor and for
Doxycycline.

What the bill before us does or the amendment
before us does, it authorizes the Commissioner of the
Department of Environmental Protection to take action to
reduce the number of deer found on ten acres or more in
areas of the state where there is a threat to human
health and safety.

I urge adoption.

SPEAKER LYONS:

The question before the Chamber is on adoption.
Will you remark?

REPRESENTATIVE EBERLE: (15th)

Madam Speaker?

SPEAKER LYONS:
Representative Eberle.

REPRESENTATIVE EBERLE: (15th)
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Thank you, Madam Speaker. I have to rise to oppose

this amendment on this bill at this time. I don't know

whether this has had a public hearing. I don't know
what kind of opposition there is out there in the world
outside to it. I know that issues of deer hunts in the
past have been extremely controversial. And it was
never proposed to the working group.

I think that it is certainly a stretch to put this
on a managed care bill. And I would strongly urge my
colleagues to reject it.

SPEAKER LYONS:

Thank you, Madam.

Will you remark further on the amendment that is
before us?

REPRESENTATIVE TERCYAK: (26th)

Madam Speaker?

SPEAKER LYONS:

Representative Tercyak.

REPRESENTATIVE TERCYAK: - (26th)
Thank you, Madam Speaker. I would also echo
Representative Eberle's comments. But I must pass this

information on to you. The Lyme tick is carried by
migratory water fowl, by white-footed mice, by pigeons
and the deer, among others. But then the ticks can be

brought -- are generally rubbed off on grass, on leave,
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tree trunks, et cetera. So I don't think that we can

put all the blame on the deer.

Thank you, Madam Speaker.
SPEAKER LYONS:

Will you remark further on the amendment that is
before us? Will you remark further on the amendment
that is before us?

Representative Lockton.

REPRESENTATIVE LOCKTON: (149th)

Thank you, Madam Speaker. In response to
Representative Tercyak, the deer tick that carries Lyme
Disease needs the deer as a host. Without the deer, we
eliminate the possibility of Lyme Disease.

And it does belong on a managed care bill because
we are talking about prevention of a disease. Now, we
all know that rats carry the Bubonic Plague. Lyme
Disease is a plague on the state, certainly in Fairfield
County. I have had it. My husband has had it. My
ngighbors have had it. 'We have had Lyme Disease. And
it is not -- it's a very, very serious illness.

So, once again, I urge adoption of the amendment.
And I'll sit down. And perhaps then we can go home.
SPEAKER LYONS: b

Will you remark? Will you remark further on the

amendment that is before us?
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If not, let me try your minds. All those in favor
please signify by saying Aye.
VOICES:
Aye.
SPEAKER LYONS:
Those opposed Nay?
VOICES:
No.
SPEAKER LYONS:

Amendment fails.

Representative Donovan.

REPRESENTATIVE DONOVAN: (84th)

Thank you, Madam Speaker. Madam Speaker, through
you, I have a question to Representative Eberle.
SPEAKER LYONS:

Please frame your question, sir.

REPRESENTATIVE DONOVAN: (84th)
Thank you, Madam Speaker. Representative Eberle,

in the bill before us as amended, there was a change

which you alluded to with the -- I never could say that
word right -- ombudsman from the original bill before
the original amendment. In the original amendment, the

advocate would assist consumers with the filing and
pursuit of complaints rather than right now as amended,

the bill, just assist consumers with the filing of
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complaints. I wonder if you could explain the

difference between the original amendment and the bill
before us. Through you, Madam Speaker.
SPEAKER LYONS:

Representative Eberle.

REPRESENTATIVE EBERLE: (15th)

Through you, Madam Speaker. The difference is in
the intent of what this position is supposed to be.

This 1s a Consumer Counsel. This is not an advocate
position. This is an ombudsman position whose job is to
help inform and educate and assist people to know what
their coverage is and how to access it. It is not to be
tied up in trials or external appeals. We're only
staffing this with four people. And in order to be
available for the next phone call, you can't be off in
the hearing. This is not intended to be a free attorney
for folks. 1It's just intended to be an educational
office to help them understand what they have and how to
access it. Through you, Madam Speaker.

REPRESENTATIVE DONOVAN: (84th)

Madam Speaker, through you, a follow-up to that
gquestion. I guess I have a question about the leeway of
that ombudsman. Should somebody have a simple cal£ that
may take a call to a managed care organization to clear

up a misunderstanding, would that fall under the duties
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of that person? Through you, Madam‘Speaker.
SPEAKER LYONS:

Representative Eberle.
REPRESENTATIVE EBERLE: (15th)

Through you, Madam Speaker. Yes, it would.
REPRESENTATIVE DONOVAN: (84th)

Okay. Thank you. I guess I certainly would like
to see —-- I think a lot of consumers, sometimes a simple
phone call to a managed care company could clear up a
lot of problems. And the more information, the better.

I think I like the original amendment. And with that,
I'1l support the bill.
Thank you, Madam Speaker.
SPEAKER LYONS:

Thank you, sir.

Will you remark further on the amendment that is
before us?

Representative Prelli.

REPRESENTATIVE PRELLI: (63rd)

Thank you, Madam Speaker. Madam Speaker, the Clerk
has an amendment. It's LCO No. 9580. Madam Speaker,
could he please call and I be allowed to summarize?
SPEAKER LYONS: b

The Clerk has in his possession LCO 9580. Would

the Clerk please call? The gentleman has asked leave to
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summarize.
THE CLERK:

LCO No. 9580, House "D", offered by Representativé

Prelli.
SPEAKER LYONS:

Representative Prelli.
REPRESENTATIVE PRELLTI: (63rd)

Thank you, Madam Speaker. Madam Speaker, this is
an issue I've talked on before. I'm not going to take a
lot of time. This is the study that says we should go
to cafeteria -- look at alternative plans like cafeteria
plans to help drive down the cost. This does not change
the bill in any way. It says the Insurance Department
shall study it to look at alternative measures of

providing health insurance. It really does not change

the underlying bill in any way. And it just says they
will report back on February 1.

I move adoption, Madam Speaker!
SPEAKER LYONS:

Thank you, sir.

The question before the Chamber is on adoption.
Will you remark?

Representative Eberle.

REPRESENTATIVE EBERLE: (15th)

Thank you, Madam Speaker. I rise to object to this
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amendment, not necessarily because I disagree with its
underlying premise. It is an issue that has come before
the insurance company several times before. I think
it's an issue that belongs in that arena. And I think
that it's inappropriate to be putting it on this bill at
this time. It's an issue that has come up before. T
just -- it was not brought up in the context of any of
our discussions.

And I would urge rejection of the amendment.
SPEAKER LYONS:

Thank you, Madam.

Will you remark further on the amendment that is
before us?

REPRESENTATIVE CLEARY: (80th)

Madam Speaker?

SPEAKER LYONS:

Representative Cleary.

REPRESENTATIVE CLEARY: | (80th)

Thank you, Madam Speaker. I think this amendment
could possibly get even better tomorrow. I think
besides group policies we should also be looking at
individual policies because they are cited in two
different sections of statute. And I would hope to find
a home for this amendment in a larger bill that might be

coming up in the next 12 hours.
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Thank you, Madam Speaker.
SPEAKER LYONS:
Thank you, sir.
Will you remark further on the amendment that is
before us?
If not, let me try your minds. All those in favor
please signify by saying Aye.
VOICES:
Aye.
SPEAKER LYONS:
Those opposed Nay?
VOICES:
No.
SPEAKER LYONS:

Amendment fails.

Will you remark further on the bill as amended?
Will you remark further on the bill as amended?

If not, will staff and guests please come to the
well and members take their seats. The machine will be
open.

THE CLERK:
THE CLERK:

The House of Representatives is voting by roll

call. Members to the Chamber. The House is voting by

roll call. Members to the Chamber please.




006508
646

prh

House of Representatives . June 8, 1999

SPEAKER LYONS:

Have all the members voted? Have all the members
voted? Would the members please check the board to make
sure that your vote is accurately recorded. If all the
members have voted, the machine will be locked and the
Clerk will take a tally.

Representative Tercyak, how would you like to be
recorded? Use your microphone, sir. How would you like
to be recorded?

REPRESENTATIVE TERCYAK: (26th)

Thank you, Madam Speaker. 1In the affirmative.
SPEAKER LYONS:

Representative Tercyak in the affirmative.

Would the Clerk please announce the tally?

THE CLERK:

House Bill No. 7032 as amended by House "A" and

"B". Total number voting, 136; necessary for passage,

69; those voting Yea, 134; those voting Nay, two;
absent, not voting, 15.
SPEAKER LYONS:

" The bill as amended passes.

Representative Godfrey.
REPRESENTATIVE GODFREY: (110th)
Thank you, Madam Speaker. Madam Speaker, I move

that this item be immediately transferred to the Senate.
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SENATOR HARP: Good morning. We're going to begin our
public hearing. And our first hour is for state
agency officials, legislators, and municipal
officials. And our first speaker today is Attorney
General Richard Blumenthal.

ATTORNEY GENERAL RICHARD BLUMENTHAL: Thank you, Madam
Chairwoman and members of the committee. I know
that the sole item on your agenda this morning is
HB7032, and I am sure that there is a lot of
interest in it, particularly on the part of the
public.




5 .
kmg PUB. HEALTH/ INSURANCE/JUDICIARY March 23, 1999 0 O 2 6 3 2

So I'm going to just briefly summarize my written
testimony and then leave it with you. The essence
of this bill really is accountability. The purpose
is to hold accountable organizations that now
largely are exempt as a practical matter under our
law for decisions that they heavily impact, if not
make, in many instances.

And those decisions are treatment and care of
people who are enrolled in HMO's, or who are
otherwise covered by insurance. I should make very
clear that my view is that they are now potentially
liable for those decisions.

And indeed, in other states there have been
decisions, court decisions, holding them liable.
But the range of defenses now available to them as
a practical matter puts them beyond the scope of
accountability in most law suits.

And what we are doing here is saying in effect,
denial or delay of medical care, if it results from
decisions of HMO's, ought to make those
organizations accountable.

And the key provision essentially is one that
defines the standard of liability or
accountability, which is to say that a managed care
organization shall exercise ordinary care when
making health care treatment decisions, and shall
be liable for damages for harm to an enrollee
proximately caused by its failure to exercise such
ordinary care.

That is the common law standard of tort liability.
This bill would simply make clear that this
standard applies to HMO's. There are two

provisions of the bill that I urge you to change.

One is the exemption for ERISA plans, or HMO's that
qualify under the definition of ERISA. Which is,
of course, the Federal Employee Retirement Income
Security Act of 1974.

What we have seen in the courts, including a
district court here in Connecticut, is a gradual

Bl
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trend to hold accountable. That is, deny exemption
to ERISA-covered HMO's when they are involved in
treatment and care decisions as opposed to coverage
issues.

And that 1s a very encouraging and significant
trend which would be foreclosed or at least
discouraged in Connecticut by the definition in
Section 6, that says, a managed care plan does not
mean the arrangements of managed care ‘
organizations, etcetera, established pursuant to
the Federal Employment Security Act of 1974.

The other provision that I urge you to change
relates to Section 3, that requires an enrollee to
exhaust the appeal and review process before a law
suit can be brought.

I recognize that later in the next Section, in
fact, there is an exception made for individuals
who are in serious jeopardy, who may seek
injunctive or other relief, but that kind of relief
would be problematic if the enrollee first has to
show serious jeopardy, which of course is not
really fully defined, or defined at all under the
law as it's been proposed here.

Let me just summarize by saying that this bill
really is a very sound and sensible proposal that
will ultimately increase the quality as well as
availability of care in this state.

By holding accountable HMO's it will compel them to
give the kind of care and attention that their
enroleeg deserve when they are involved in
decisions affecting the quality of medical care.

When they say, for example, as they did to a young
man in Danbury that he could not stay in a specific
hospital, or institution, and that young man then
committed suicide as a result of their active
involvement in that decision.

They should be held accountable. And they would be
giving greater care to those kinds of decisions if
a standard, the ordinary care standard, were
applicable to them and the doctors that they
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employ. And we would see higher quality care in
this state. Thank you.

HARP: Thank you very much. Are there questionsg?
Yes, Representative Farr. '

FARR: Yes, thank you. I just have some guestions
about understanding the legal relationship here.
You talked, your last comment was that the doctors
employed by the HMO's. '

My understanding is that, that this i1s not an
employment contract that anybody has, but a
reimbursement. In that, in Connecticut, that the
HMO cannot make a medical decision, that only the
care giver himself can make a medical decision.

In other words, if I go to a doctor, and a doctor

says that I need a certain type of medical process
or procedure, the HMO cannot, as I understand it,

tell the doctor not to perform that.

All the HMO can say is whether or not they will
financially reimburse the doctor for that charge.
And I wonder if you'd comment --

GENERAL RICHARD BLUMENTHAL: Representative Farr,
there is a legal fiction. And I use the word
"fiction" advisedly, that corporations can't
practice medicine. And this bill, in effect, would
sweep away that fiction.

FARR: Well, are you saying that --

GENERAL: RICHARD BLUMENTHAL: The reality is that
HMO's may not practice medicine, but they heavily
impact and influence medical decisions. And
whatever their relationship financially with the
doctor is on their staff, or in their employ, they
use their expertise to deny or delay treatment.

FARR: But, just gso I understand it. I mean, if
the, i1f my doctor says he thinks I should take a
certain medication. And my HMO says, they won't
pay for that medication.

My doctor can prescribe that medication. And I can
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pay for that medication today. Are you saying this
bill would now say that HMO's can, 1in fact, would
now be able to tell the doctor whether or not I
could use that medication?

GENERAL RICHARD BLUMENTHAL: No. It would hold
the HMO's accountable for their impact on the
doctor's decisions if they deny coverage for a
certain kind of care.

FARR: Well, let me ask you the other concern I
have in this area. Cause I'm having trouble in my
own mind understanding the relationship. We passed
tort reform. And under tort reform we provided
that if you wanted to bring an action for
malpractice against a doctor, you needed to do an
affidavit from another, from a professional,
stating that in fact the standard of care was
different than, you know, that there was in fact
some malpractice here, in essence.

Doesn't this law, in effect, negate all of the tort
reform and say that if there's any malpractice,
while you may have certain thresholds to get over
before you sue the doctor.

Those thresholds don't exist with the HMO. So the
doctor has more protection than the HMO. And
doesn't this say that anybody has a malpractice
issue, just sue the HMO because there's no
threshold?

GENERAL RICHARD BLUMENTHAL: Well, if those sorts
of procedural protections in the legislature's
wisdom were applied to HMO's, it might be perfectly
appropriate to put them on the same level as
doctors.

FARR: Thank you.
HARP: Thank you. Senator Kissel.

KISSEL: Thank you very much, Madam Chairwoman.
Attorney General, good to see you again.

GENERAL RICHARD BLUMENTHAL: Senator.
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KISSEL: PFirst off, I'd like to apply your
statements here today. I find them quite
compelling. And it's been my belief since the
beginning of the session, and it's no surprise to
the co-chairs of the Public Health Committee, that
I think that this legislature this year should pass
legislation that would exactly afford individuals
the right to sue health maintenance organizations.

And it's my belief that when you have that care
provider overseeing the treatment decisions that,
in effect what's occurring in the market place is
that they are stepping into the shoes of a
physician.

And that the proposal that you've presented here
before us simply would afford our citizenry to hold
them accountable to a regular negligence standard,
gquality of care, that we would expect out of a
physician.

Indeed, we're simply proposing, I believe, to hold
that health maintenance organization as responsible
as the physician that they're making decisions for.
And I've been pushing this concept, and I don't
know if I'm in the minority or the majority here in
the legislature.

It seems to crosgs party boundaries. And it's quite
hard to figure out exactly how it's going to shake
out. But I have one major concern. Quite often
when we work here in the legislature, half a loaf
is better than none.

In other words, when we all sit down on different
sides of an issue, and we hammer out a compromise,
quite often I believe that that compromise at least
gets us part of the way towards what we're trying
to accomplish for our constituents.

When we come down to this proposal though, I have a
great concern. Because as someone who advocates
what you're advocating, it seems to me that if we
end up passing legislation that requires an
individual to go through that appeals process, or
limits the legislation to ERISA, or non-ERISA
providers, that in effect under the guise of reform

El
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we will be actually limiting individual's rights in
Connecticut, because we already have a federal
court decision that has opened up that door.

And so my question to you is, as we get down to the
final weeks of this legislature, and assuming we
haven't moved on these bills in a final form, it is
your view that we would be better off not passing
anything, as opposed to passing something that
would require an appeals process, would limit the
kinds of HMO's that could be brought, an action can
be brought against. -

Because that half a loaf would actually be
restrictive as to where the courts are directing us
at this point in time. What should we do as a
legislature regarding that key issue.

GENERAL RICHARD BLUMENTHAL: Well, it is the key
issue. And you've kind of cut to the, I think,
core concern here. Because the trend really is

toward applying the standard that is articulated in
this bill.

And the standard is really kind of, as you've said,
the standard is kind of a garden variety negligence
standard. It's a plain vanilla, ordinary care
standard that is applied to any professional,
anybody doing work for you.

Generally, anybody who harms you. The ordinary
care standard is the plain vanilla liability '
standard known throughout the country, in state
law, and applicable in our state's law.

And I think in the future more and more applicable
to HMO's, if the most recent federal court
decisions are any guide. So, by applying
restrictions, we may do more harm than good. And I
would geparate the two issues that I just
articulated.

On the appeals process, I'm not sure what it means
if someone has already been harmed by denial or
delay of treatment, to force that person to go
through the appeals process that is designed in
many instances to, for people to make, for the HMO
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to make a decision about coverage in the first
place. So, I'm not sure what the effect of that
provision is. I don't know what it means as a
practical matter. And I might take a bill that
included that provision on the theory that it's
meaningless anyway.

KISSEL: Okay.

GENERAL RICHARD BLUMENTHAL: And, maybe could be
made even more meaningless, to use a sort of
pejorative way of putting it. On ERISA, I think if
we exempt ERISA, the legislature would be making a
grave mistake.

Because that would have far reaching ramifications.
Not only in this state, but also gquite honestly,
as a model for other states. There are very few
states that have these kind of laws so far. Texas

is the model for this statute. Being upheld in the
courts.

And I would be very loathe to see a bill that
restricts, in a very critical way, a very healthy
and growing trend in the law that provides
liability for ERISA plans when the HMO's are
involved in care and treatment decisions.

-KISSEL: So even though we might call that kind of

legislation reform and make it a part of a
"patients bill of rights," if we have those
limitations and restrictions, we're not doing the
patients and the recipients of health care in the
State of Connecticut any big favors.

GENERAL RICHARD BLUMENTHAL: It might well be a
step backward instead of forward.

KISSEL: One last point. Right now when you want
to bring a malpractice action against a physician,
you, as Representative Farr indicated, you would
need an affidavit by another qualified expert to
form the grounds for your case.

Would you have any problem having that type of
reguirement, indeed under the theory that the HMO's
are stepping into the shoes of a physician in

v
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Connecticut, therefore, we will set up the same
construct for an individual to bring a negligence
case against that HMO?

GENERAL RICHARD BLUMENTHAL: I think HMO's should
be given the sgame kind of protection as other
professionals, including doctors, against frivolous
law suits. And there's no reason that those
affidavits, if they're required for law suits
against doctors who are charged with malpractice,
no reason to treat the HMO's differently.

KISSEL: Thank you very much, Attorney General.
Thank you, Madam Chairwoman.

HARP: Thank you. Representative Eberle.

EBERLE: Thank you, Madam Chair. Good morning,
Dick. How are you?

GENERAL RICHARD BLUMENTHAL: Good morning.

EBERLE: On the ERISA exemption issue, has the
Texas case been up to the Supreme Court yet?

GENERAL RICHARD BLUMENTHAL: No.

"EBERLE: No. I mean, 1isn't 1t true that over the

20, 25 years of ERISA that frequently the trial
courts have held one way. And it's gotten up to
Supreme Court, and Supreme Court's over turned it
and held, yes, ERISA does preempt?

GENERAL RICHARD BLUMENTHAL: It happens.

EBERLE: Okay. I think it's a little premature.
Either on our Connecticut case, or the Texas case,
to say that they've been upheld until it gets to
the Supreme Court, and the Supreme Court says, ves.

Because, too many times we thought we were there
and 1t's been overturned. And so, I guess I'm not
as confident as you are that the standard is set in
the country vet.

GENERAL RICHARD BLUMENTHAL: I'm not predicting,
let alone promising what the United States Supreme

®
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Court's. going to do. But this provision assumes
the worst. And if the best happens, we're stuck
with the worst. Whereas, if the Supreme Court
should say that there is a mandatory exemption for
HMO's under ERISA no matter what they do, then it
applies to Connecticut in any event, regardless of
what you say in the statutes.

So I don't see what the gain is of having the
limitation placed in our state statute. 2and, in
fact, it might encourage an adverse United States
Supreme Court decision.

EBERLE: Okay. I guess part of our fears here is
in leading people to believe they have a remedy
they don't have if we can't enforce it against
BERISA plans. Why pretend that we can? Why not
tell people that it matters who your employer is?

GENERAL RICHARD BLUMENTHAL: You know,
Representative Eberle, it may be decades before the
United States Supreme Court deals with this issue,
if it does ever. And Congress may remove the doubt
before the United State Supreme Court reaches it.

In the meantime, there are countless Connecticut
consumers and patients who may have the benefit of
the United States district court decision in our
state. And in the meantime, we may see improvement
in the quality of care, even i1f the law across the
country is unsettled.

EBERLE: Alright. On the appeals process. Right
now we're looking at that. I mean that the
independent appeals process that we have under the
'97 law is, in effect, an independent medical
review of the appropriateness of the medical
necessity decision, or whatever that was made by
the plan.

And about 50% of the time, of the cases that
they've taken on for review, the patient has been
upheld about roughly 50/50 patient versus plan.
Isn't that similar to the medical affidavit that we
require now in physician medical malpractice cases.
And isn't there a function for that to play in
this situation?

002640




11 ‘
kmg PUB. HEALTH/ INSURANCE/JUDICIARY March 23, 1999 0 0 2 6 "4 l

I think this situation is very different getting a
doctor to gign an affidavit against a fellow
doctor, versus getting them to sign it against an
HMO. And I would argue that the appeals process
is, in effect, that medical review check on
frivolous law suits.

GENERAL RICHARD BLUMENTHAL: I think the argument
might be made for the appeals process functioning
in that way, but I'm not sure that the people who
are involved in the appeals process would have the
qualifications to judge standard of care decisions.

And it would be very different than the affidavit
process which enables the patient or consumer to
come forward with a statement from someone of his
or her choosing, as opposed to appeal process
which, for better or worse, is a different set of
people with ordinarily a different set of
responsibilities. And I think also in terms of
cost, time, it has different implications.

EBERLE: I thought the independent panels are
medical professionals looking at the standard of
care?

GENERAL RICHARD BLUMENTHAL: They are, but they
aren't necessarily experts in the specific area of
medicine that would be the subject of an affidavit
in a malpractice law suit.

EBERLE: Well, the testimony we had last week from
the Insurance Department was that they require all
of them to either have gpecialists on the panel or
to have specialists available under contract to,
review cases that are beyond the expertise of the
panel members.

So I think they probably, I think they do have the
particular expertise. Or at least the Department
expects them to obtain it to review special cases.

GENERAL RICHARD BLUMENTHAL: Well, that may be the
case in theory. They, and that's why I answered
Senator Kissel's question the way I did. I
wouldn't regard that provision as a show stopper

»
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necessarily on the bill.

But, I don't know why HMO's should be given a
different sort of threshold protection than the
ordinary doctor who, in fairness, has fewer
regsources to defend. Although, may be covered by
insurance. Why treat them differently if they
have, if they're covered by the same standard?

EBERLE: Well, one difference is the difference in
time, the time it takes to process this appeal
versus what it takes to procesg a law suit. I
mean, what's the average time for a malpractice law
suit to wind it's way through the courts? Even
through the trial level.

GENERAL RICHARD BLUMENTHAL: I don't know the
answer to that question --

EBERLE: The appeals process is a few months.

GENERAL RICHARD BLUMENTHAL: -- I would guess that
it varies tremendously. I don't know what the
average is.

EBERLE: Okay, thank you.

HARP: Thank you. Representative O0'Neil, followed
by Senator Gunther.

O'NEIL: Good morning.
GENERAL RICHARD BLUMENTHAL: Good morning.

O'NEIL: Just wanted to try to get back to
Representative, Senator Kissel's discussion, and
make sure I understood. Seemed to me the point he
was making was that it might actually be better to
do nothing, in some circumstances.

Looking at what kind of bill we might end up with

in terms of limitations and so forth. Because the
courts are basically going in that direction. He

seemed to be saying that the courts are moving, in
the Danbury case, have moved.

At least as far as a motion to dismiss is
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concerned. Which, I guess basically it says that
you've made out a case that if all the facts were
proven you could win it, so we're not going to
dismiss the case. If I remember the standard of a
12-b-6 motion. 8o, if that's happening, and we're
not -- and we're getting at sort of more or less
straight negligence kind of standard, were you
saying before that it might be better to just let
the law develop in that direction versus have a
bill that's loaded up with all sorts of limitations
and complexities?

GENERAL RICHARD BLUMENTHAL: Well, I'm here to
support the bill. And I've urged what I regard are
improvements in the bill. Some of which may be
well founded, and others not, for reasons that have
been well articulated.

I think that the basic standard ought to be
ratified and approved by the legislature. It will
help people in the courts to overcome defenses that
now may be raised. And those defenses may be
overcome anyway in future court decisions.

But this bill would be progress for individuals who
have grievances because they are denied care, or
their care is delayed as a result of HMO decisions.
There may be some restrictions or provisions that
ought to doom the bill, as with any bill.

It wouldn't be the first time that a good bills
became a bad bill because of some of the
restrictions that it contained. But, overall I
think this bill would be an important step forward.

I would urge strongly that the ERISA exemption be
removed. I don't think it gains anything.

O'NEIL: Well, actually that really is the central
point, perhaps, of the discussion. That is, if the
ERISA part were to stay, which means that I think
ERISA covers about half the employees in the State
of Connecticut. Half the people who have medical
coverage, roughly, are covered by an ERISA plan.

Would it be better to just let the courts decide
their way through this thing, rather than take half
the people, so to speak, off the table? Is this a
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show stopper, the ERISA, in your opinion?

ATTY. GENERAL RICHARD BLUMENTHAL: I think I would have
to see the final wording of this provision as it
emerged from this committee. For example, if it
were made contingent on federal law. On
clarification of federal law, it might be less
objectionable. I don't want to speak against the
bill simply because it contains a provision that
right now I think is objectionable. I urge the
legislature to adopt this basic standard without
the restrictive bells and whistles that now are
attached to it.

REP. O'NEIL: . Thank vyou.
SEN. HARP: Thank you. Senator Gunther.

SEN. GUNTHER: Hi, Governor. What bothers me a bit, I -
- you know some of us have been up here for years.

ATTY. GENERAL RICHARD BLUMENTHAL: You're the author of
the Patient's Bill of Rights, aren't you, Senator?

SEN. GUNTHER: I didn't know that. By God, is it a ;
conflict that I talk here? Anyway, we've heard the
dialog. It's in the law now, you know. And it
took somebody to go right up to the Supreme Court
in order to get the right to do it.

And I think there's a lot of promisesg that have
been made. And it's time we cleaned it up and made
it very succinct that they have the right. The
gsame token, I'm sort of on a Catch-22, because I
worry about the, it being a field day for the
lawyers to take and implement the frivolous cases
without getting some control in between there,
between the ambulance chaser and the bona fide
cases.

And I practiced 47 years. I've seen doctors put
through hell just to have cases settled out of
court and that type of thing, a mark on their
record, you might say. And that sort of thing. ,
Because somebody was doing a little non-legitimate
guing in a particular case.
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And I agree with you, the appeals process, in my
book is not the route to go for a clearance of
cases to get into court. I think the appeals
process, the internal and external appeals, we've
heard testimony last week on that. But what about
having the same process that they have with
malpractice cases against lawyer, doctors now, by
having a panel.

And I'm saying out of the Insurance Department,
because all our appeals now are in the Insurance.
But have a panel of health care providers who would
do the screening to find out if there were a
legitimate basis. And they can eliminate the
frivolous cases. Would that be a process that we
could entertain in your mind?

GENERAL RICHARD BLUMENTHAL: I assume, Senator,
you're talking about a panel that would decide all
malpractice law suits as against doctors, as well
as HMO's, is that?

GUNTHER: No, well right now if it's something that
could be applied to both, I think that's possible
in my mind. At least to have a non-partial, but a
competent group of people that know all the
alternatives that were happening within that
particular case on a professional basis, not on an
Insurance basis.

And not in control of the Insurance Department
regardless of whether they have their own panel of
specialists. That's their own specialists that
decide these appeals. I'm talking about a totally
independent group.

And I'm not looking for another layer of government
and that type of thing. Except, I worry about the
courts being loaded up by some of the members of
your profession who love to get a case and ride it
in the ground for, whether it's a $50 settlement,
or whether they get the big ball game, you know.

GENERAL RICHARD BLUMENTHAL: Well, Senator, let me
react without ducking the question to say simply, I
would be open to talking, considering, discussing,
any of the ideas you or others may have for
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improving the present sorts of protection against
unfounded frivolous law suits.

That 1s, actions that very plainly can't withstand
gome sort of very preliminary or initial scrutiny.
My point is, there ought to be some parody, or
equivalence between the protections that are
afforded the doctors, and those that are afforded
the HMO's.

They ought to be on the same level. The same
playing field, so to speak. And there ought to be
a parody or equivalence between them now, you know,
maybe the appeals, maybe some kind of panel or
group such as you're suggesting is a better vehicle
than the present system.

But that's a much larger, or at least somewhat
different topic. And as I mentioned, I'd be happy
to talk to you about it.

GUNTHER: All I can say is, times a wasting. We're
almost into April. And you thought about the
appeals process that they put in here, the ERISA
and that, be nice for you to take and come up with
some suggestions on a possible independent panel.

Because I'm not looking for this to go back and do
nothing. As far as I'm concerned, we've done
nothing for years now, with the talk that we had
this authority. I think it's time we got, you
know, fish or cut bait. Get something out of this
session.

GENERAL RICHARD BLUMENTHAL: Well, on fishing or
cutting bait, maybe the way to proceed at least for
now, is as Representative Farr implied, as Senator
Kissel implied. As others have indicated to me,
the present system for requiring an affidavit ought
to hold true in the case of HMO's as well as
doctors. That would certainly be a way to go
forward now. '

GUNTHER: Thank you.

HARP: Thank you, Senator Prague.
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SEN. PRAGUE: Thank you, Madam Chairman. Richard, it's
always nice to see you come in --

ATTY. GENERAL RICHARD BLUMENTHAL: Thank you, Senator.

SEN. PRAGUE: -- and testify on behalf of the people of
the State of Connecticut.

ATTY. GENERAL RICHARD BLUMENTHAL: Thank you.

SEN. PRAGUE: It's my understanding that ERISA covers
thousands and thousands of employees who are
employed by self-insured companies. If the State
of Texas hasgs passed their law suit, you're saying
that in their legislation, they include companies
that are self-insured who are protected under
ERISA?

ATTY. GENERAL RICHARD BLUMENTHAL: They do.

SEN. PRAGUE: So that, if we don't do that in our
legislation then we could ultimately exclude
thousands and thousands of the residents of this
state from the same advantage that people in the
State of Texas have?

ATTY. GENERAL RICHARD BLUMENTHAL: Correct.

SEN. PRAGUE: You know, on that basis, what happens if
somebody is denied services and they work for a
company that's gelf-insured and protected under
ERISA, and they proceed, if we change this
legislation and include those companies, and they
proceed to sue the HMO.

Is there, you're saying it could take years for
that law suilt to be decided, because we don't have
a provision to be able to sue companies that are
protected by ERISA? Was I clear in hearing you say
that? Or, would you say the law suit would go
forward 1f we changed this legislation?

ATTY. GENERAL RICHARD BLUMENTHAL: Well, it could take
years. As it does often take years for any law
suit to be concluded. My comment about length of
time related to the federal courts clarifying
federal law, as to the scope of the ERISA exemption

B
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that is contained now in federal law.

As you know, the exemption for ERISA plans is a

matter of federal preemption. Our state statute
theoretically is preempted by federal law, which
says that only the law of the United States can

apply to liability issues --

SEN. PRAGUE: That was --

ATTY. GENERAL RICHARD BLUMENTHAL: -~ and the exception
to that exception, if you will, that was drawn by
the United States district court here in
Connecticut sgaid in effect, that exception only
applies to coverage decisions. Not to decisions
that affect the quality or issues relating to
treatment or care.

And so that theory, that rationale, if applied more
generally for example, law suit that you
hypothesized would enable someone to sue HMO's now
here in this state. But this provision would un-do
that progress.

SEN. PRAGUE: Well, in my opinion I certainly side with
you in saying that we have to protect those people
who are covered by self-employed companies who are
protected by ERISA. We have to eliminate that
protection of the ERISA from this legislation.

And I just for the record, I read an article about
the Texas law. And at the point at which that
legislation was passed, the HMO's were much more
cautious about denying services because of the
threat of law suits.

And even if cases in Connecticut take years, the
fact that we have the legislation on the books that
gives that, and providers, that chance to sue the
HMO's, will in my opinion, certainly make the HMO's
much more cautious about denying services that in
the end cause serious harm or death.

So, with that, I support you completely. And,
thank you for coming to testify today.

ATTY. GENERAL RICHARD BLUMENTHAL: Thank you, Senator.
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HARPf Thank you. Representative Nardello.

NARDELLO: Hi. Thank you, Dick. I think I need to
clarify something. As someone who voted for the
independent appeals process, I see this as two
different issues. To me the independent appeals --
and I want to make sure you see it the same way.
That's the point of my question.

The independent appeals process is for that
individual who feels that they've been denied a
service that is in their contract, but there's been
no adverse effect. 1In other words, they went
through surgery.

The surgery or whatever wasn't covered, or the
hospital say, they came through it just fine. And
they think they should have been covered for it.
And it's the point of the independent appeals panel
to determine that.

So when we look at the liability issue, it's for
that individual who has been denied the service
based on, you know, the HMO's ruling. And yet had
an adverse effect. I mean, am I understanding this
correctly, that it's two separate issues. One is
based on an adverse effect, and one is not.

GENERAL RICHARD BLUMENTHAL: You have put, better
than I did, the statement that I made earlier about
the different roles that the appeals process is
supposed to take. One, under the bill that was
passed and established the appeals process that now
exists.

And the other that's envisioned by this bill.
Which is why I am not sure how in fact it would
work. I know, as Representative Eberle has
suggested, that maybe it's role could be expanded,
or extended to issues relating to liability.

And maybe that could be done. It would not be my
recommendation that the appeals process be adopted
or extended for that purpose. I think the same,
and I apologize for repeating myself, the same
right should be accorded the HMO's as the doctors
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have rights against the frivolous or unfounded law
suits which is the purpose of the affidavit.

NARDELLO: I guess what I'm trying to establish for
the record is that you do indeed see them as two
separate things. Cause see, and that's how I lock
at the situation. There's two separate things.

We have an appeals process. It is to be used.

It's used for certain instances. A liability issue
is different from that appeals process. It needs
to be considered differently.

GENERAL RICHARD BLUMENTHAL: I basically, I agree.
Although, as with many contractual or other
liability decisions, the two can often overlap.

NARDELLO: Clearly. And I think the Texas case
illustrates that if you do it on quality of care
also in Connecticut, it's not the quantity of care.

It's not what coverage you have. And I think
that's pretty clear.

And I think we all understand that. We need to
make the public understand that. But if the
guality of care is impacted and then you have an
adverse affect, then you have a right of suit.

GENERAL RICHARD BLUMENTHAL: Thank you.

HARP: Thank you, are there further qguestions? If
not, thank you very much.

GENERAL RICHARD BLUMENTHAL: Thank you very much.

HARP: Our next speaker is Representative Andrew
Fleischmann.

FLEISCHMANN: Good morning, Senator Harp,
Chairwoman Eberle, members of the Judiciary, Public
Health, and Insurance and Real Estate Committees.
First, I'd like to thank you for raising HB7032,
and holding a joint public hearing on this issue
today.

I think all of us agree that it's an important
issue. And I appreciate your setting aside the

W
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time to do this. I strongly support ensuring and
strengthening a patient's right to sue a managed
care organization whose actions have led to injury
or death on the part of the patient.

And like many of you on these committees, I
introduced a bill to promote that result. However,
I am concerned about a number of provisions in the
bill that's before us here today.

And I'm here to ask that you either strengthen this
measure and make it clearer, or take no action
whatsoever. Why would I say this having introduced
a bill myself on this topic?

Well, I shared the perspective of Senator Kissel
that recent state and federal cases, most notably
Napoletano versus Cigna Health Care at the state
level. And Moscovitch versus Danbury Hospital at
the federal level, have opened the door to
malpractice law suits against managed care
organizations.

The gpirit in which I, and many of you, offered
bills on the topic of liability for managed care
organizations was to wedge a strong door stop under
that open door, ensuring that Connecticut patients
could sue for malpractice in appropriate
circumstances.

HB7032 would actually, in my opinion, start to
swing that door closed. Or so near to closed that
very few Connecticut resgidents who wanted to sue
could actually pass through that doorway any
longer.

I'd like to give you some examples. First, Section
1, Subsection 4, of the bill says, it defines a
health care treatment decision as a determination
made when medical services are actually provided by
the managed care plan.

That's at lines 12 of 13 of the bill. Well, what
if medical services are not provided but should
have been provided? It would seem that this bill
doesn't cover that circumstance.
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Next, Section 1, Subsection 8 of the bill. Says
that, it defines ordinary care. And i1t says that
it means in the case of a person who is an
employee, agent, ostensible agent, or
representative of a managed care organization, that
degree of care that a person of ordinary prudence
in the same profession, specialty, or area of
practice as such person, would use under the same
or similar circumstances.

Well, this standard has to do with someone's
profession. What if the managed care organization
has the wrong employee making medical decisions?
That employee may have exercised what we consider
ordinary prudence for gsomeone in their profession.

But, someone in their profession perhaps should not .

have been making the decision in the first place.
It would seem to me that this language before us
would make it harder to sue in such a circumstance.

Third, Section 2, Subsection C of the bill,
explaining certain defenses, or clarifying certain
defenseg that shall be available to managed care
organizations. It says, it shall be a defense, and
then in line 65, the managed care organization did
not deny or delay payment for any treatment
prescribed or recommended by a health care provider
to the enrollee.

Well what 1f the managed care organization has
guidelines, or formularies directing doctors not to
prescribe or recommend certain treatments? It
would seem to me that that instance i1s not covered
under this bill.

Lastly, Section 3 of the bill, lines 89 to 94, says
that no person may maintain a cause of action
unless the enrollee has exhausted the appeals and
review applicable under the utilization review
requirements.

Well, what about protracted appeals processes? The
fact is that when we passed our managed care bill
of rights a few years ago, we did not set a time
frame for internal appeals, or external appeals.
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It seems to me by including this in the
legislation, we've actually created an incentive
for managed care organizations to drag out their
appeals process, their internal appeals process, so
that someone who may want to take action in the
courts is prevented from doing so simply by the
delay.

To conclude, it seems to me that the legislation
before us today may create more new defenses than
new grounds for action. I would recommend first,
in support of the Attorney General's testimony,
that we eliminate the ERISA exemption.

I think he made a very compelling case that in an
area where we're currently in doubt as to whether
ERISA plans will or will not be affected by recent
court decisions, it makes sense to ensure that our
citizens, nearly half of whom are now under these
plans, are potentially able to sue. And that we
don't carve them out.

Second, I would encourage your committee's to
create a strong right to sue that is not encumbered
by narrow definitiong and provisos of the sort that
I've discussed here. The State of Missouri simply
said that, in the corporate practices, medicine
defenses shall no longer apply.

It was a much more broad brush approach that was
saying what defenses shall not apply, as opposed to
setting up these narrow definitions. I would
encourage your committees to move down that track.
Or, do nothing.

Third, I would encourage you to set up a time limit
for internal appeals procesgsses and perhaps for
external appeals ag well, so that regardless of
what we do in this area of legislation, we can
assure people...

(gap in tape la - 1b)

...and to those appeals processes that they won't
be caught in them forever. Lastly, all of us are
aware that far fewer patients and consumers have
taken advantage of the processes we set up under
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our managed care bill of rights-a few years ago
than we would have expected, there had been far
fewer appeals. I believe it would make sense for
us to set up a consumer hot line and an office of
consumer advocate for health care so that the
people have a place to turn.

And they know that they can indeed get help,
assistance, advice, and remedy, in circumstances
where they feel that they haven't gotten properly
treated by their managed care organization. With
that, I am happy to answer any questions or
concerns you may have,

HARP: Thank you very much. Are there questions?
If not, thank you very much.

FLEISCHMANN: Thank vyou.

HARP: During this break, I'd like to welcome the
members of the Insurance Committee and the
Judiciary Committee to our joint public hearing.
We're now going to move on to the public portion of
our hearing. And our first speaker is Jeff Boyd.

BOYD: Good morning, my name is Jeff Boyd. I'm
executive vice president and general counsel of
Oxford Health Plans. And with me is Susan Halpin
of the Connecticut HMO Association.

I want to thank the Public Health and Judiciary and
Insurance Committees for giving us the opportunity
to offer our views in opposition to assembly bill

HB7032. We believe that extending liability to

managed care organizations is both costly and
ineffective.

We believe that there are existing avenues of
recovery for patients in our programs. And that
using liability, tort liability, and litigation, is
an ineffective way of addressing procedure problems
with the system, and constitutes a poor trade off.

It should come as no surprise to anybody here that
the general counsel of a large HMO is against

liability extensions to managed care organizations,
but I was also a business proprietor before coming

B
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to Oxford, as partner in a large Hartford law firm.

And during the late 1980's and early 1990's we saw
costs for health insurance for our employees go up
in excess of 30% a year, year in and year out. The
result of that was a requirement that we increase
the contributions that our employees had to make to
get coverage.

And we know from many small employers, the result
has been not offering health insurance to theilr
employees. It's the managed care organizations,
health plans, have done a great service to the
people of the State of Connecticut in helping
control escalating costs and keeping health care
affordable.

And that's what my testimony here today really is
all about. I would also like to say that under
existing regulatory frameworks, there are avenues
of recovery for patients who believe they have been
unfairly denied care.

Connecticut has extensive utilization review rules.
All health plans have their own internal appeal
gsystems. And there also is external appeals in
Connecticut. And unlike tort litigation, these
avenues of appeal are calculated to bring a prompt
result and get the patient the care that they need.

In looking at the bottom line results of a
liability bill, I believe the conclusions will be
more law suits, potentially large verdicts against
HMO's, significant increases in premiums, up to
five to eight percent, according to some
significant studies, higher malpractice costs,
evisceration of utilization review in the
efficiencies of managed care.

Perhaps a greater strain on the relationship
between health plans and their physicians. Perhaps
a need to more narrowly restrict networks to
control more greatly the care being given to avoid
liability, which we believe is exactly the opposite
of what the consumers in this state want.

The practice of defensive medicine, which some
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experts calculate costs our economy ten to $35
billion each year. And in particular where they
studied states having tort reform for medical
malpractice they found significantly increased
costs without any benefit in terms of readmission
and mortality in states where no tort reform was in
place.

Defensive medicine is bad medicine. There is
nobody in this room who would want to have
unnecessary dangerous invasive procedures performed
on them for defensive purposes. And yet, these
studies show that's exactly the result when medical
malpractice is the -- is the remedy of resort for
patients.

Obviously, Connecticut wants to be competitive in
attracting businesses to the state. Connecticut
already has very high health care costs relative to
many other states with which it competes. And
adding liability to managed care organizations will
only add to that problem.

I think, finally, just in looking at the winners in
this legislation, it seems to us that perhaps the
biggest winners will be the plaintiff's bar. A
Rand Corporation study shows that 43% of dollars
spent on malpractice litigation ends up to
compensate the injured. The rest goes to pay for
counsel and other costs.

And we've also seen in other studies that the
malpractice system doesn't effectively compensate

‘people who have been injured. In general, it

compensates many folks that have not been injured.
And folks that have been harmed go without.

So, in summary, we believe that the bill HB7032 is
a costly and ineffective way to address problems
which we think can be solved quickly through
internal review to get patients the care that they
need. And we would urge the committees not to pass
legislation which could destroy the benefits that
managed care has brought to the Connecticut
economy .

HARP: Thank you very much. Representative Cleary
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CLEARY: Thank you, Madam Chairman. I guess a
couple of questions. As the bill is currently
drafted, it would require someone to complete the
external appeal, internal and external appeal
process, before going to litigation.

In your mind, could that hinder that process in
that a company might have to more energetically
defend their decision before that external appeal,
and try to get that external appeal to uphold that
decision.

Because, at least as it's drafted, that would be
the gatekeeper in gsome sense, as to litigation. So
could it bog down that whole process, where right
now as I see it, it's a process to try to get
people care expeditiously, before their condition
worsens.

I just see it as, if that's the gatekeeper, then
the companies are going to put up a lot more
energetic defense to those appeals, if it's the
gatekeeper to litigation.

BOYD: I think there's no question about that. Our
company, and I think most companies would view the

. record of an external appeal as something that

REP.

JEFF

could end up being a key part of the litigation.
So there would be a lot more time and expense
involved in that process for sure.

CLEARY: My other question is on ERISA, and what it
takes to qualify an employer for ERISA protection.
As I understand it, it could be an employer who
has a group that is operated by your company,
managed by your company, and might have the
employer at 10% risk of premium as opposed to being
100% purely self-funded. Would that give them
ERISA protection?

BOYD: Yes. A plan where the employer pays
directly costsgs of health care, is a self-insured
plan. Some self-insured plans have reinsurance,
some don't. But, if the employer pays directly the
cost of care, that's a self-insured plan, and it
gualifies for ERISA protection.
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REP. CLEARY: So even though an employer again may only
‘ ‘be at risk because of the reinsurance for 10%
variation in claims, they would still be able to
get ERISA protection, and basically have their
employvees covered under a pretty basic plan that
other employvers would be covered by?

JEFF BOYD: I think that's correct, yes.
REP. CLEARY: Thank you.
SEN. HARP: Thank you, Senator Prague.

SEN. PRAGUE: Thank you, Madam Chairman. Does Oxford
have different levels of appeals? For instance,
how long is your appeals process?

JEFF BOYD: It depends on the thing being appealed. If
the decision being appealed is one that is of an
urgent nature, in other words, prompt decision is
needed to protect the health of the patient, then
that happens under statute very qguickly, 24, 48
hours. That sort of time frame.

Even more promptly in some cases. For an appeal
that doesn't involve something that's an immediate
threat to the life or health, that can go on for 30
days in initial stage of appeal. And then there
are stages of appeal after that.

SEN. PRAGUE: So do you have different levels of appeal
then your appeal process (inaudible - microphone
off) could last as long as 90 days? You have three
levels of appeal?

JEFF BOYD: 1It's possible it could last 90 days. Many
of them are resolved in much shorter time periods,
however.

SEN. PRAGUE: But there is a possibility that the appeal
could last, could take 90 days before it then goes
to the external appeals process?

JEFF BOYD: That's correct. But again, that would not
be the case if it was something of an urgent
nature.
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PRAGUE: But it's still, that's within Oxford. And
I know that also Anthem Blue Cross has that same
three level process of appeals where an appeal can
take as long as 90 days. '

BOYD: That's correct.

PRAGUE: Okay. Do you have any evidence that in
the State of Texas premiums went up because of this
law suit? Because of their legislation concerning
the ability for providers and people to be able to
sue HMO's?

BOYD: I have not seen anything that is empirical
from Texas. Although I understand that advocates,
as well as opponents of that legislation have taken
contrary views. I've heard reports that premiums
have, in fact, gone up. And I've heard others say
that they haven't. My guess is that the studies
just are not in vet. :

PRAGUE: So you don't have any basis upon which to
say that premiums would go up --

BOYD: Oh, no I --

PRAGUE: -- if this legislation, if legislation to
gsue HMO's is enacted?

BOYD: Oh, no. There have been several well-
documented empirical studies indicating rates going
up anywhere from 2.5 to 8.6%. XPMG Barents, I
believe, I have one here.

PRAGUE: What are the studies based on?

BOYD: They're based on an analysis of both the
direct and indirect costs of liability legislation.
Things as simple as added insurance premiums. And
we've spoken to our insurance carriers about what
will happen to our premiums if liability
legislation is passed in any of the states where we
do business.

And we have been told that the premiums will go up.
And it won't be a matter of a few cents. It's
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significant increases in premiums. So, I feel very
comfortable stating that our insurance premiums
will increase if you pass this legislation. And I
think that people should understand that health
plans operate on very small margins, 2, 3, 4%.

So, very small increases in cost, 1, 2% really have
to be passed on in the form of higher premiums. I

can get you a citation of this study. I think it's
KPMG Barents, that was performed in 1997.

PRAGUE: May I just follow up with another
guestion? The basis of your statement though, is
not what has happened in the one state that has
passed legislation to be able to sue HMO's. You
don't have any data from that state that their
premiums have gone up. Is that correct?

BOYD: I don't have any data from Texas, one way or
another.

PRAGUE: And that's the state that has passed the
legislation to give people the ability to sue their
HMO's?

BOYD: That's right.

PRAGUE: Okay. Your loss ratio in Oxford is, you
said you operate on a 2 or 3% profit, so your loss
ratio is?

BOYD: TFor companies like Oxford, what you seek to
achieve is an operating margin before taxes of
between 4 and 5%. Oxford is a different case,
because Oxford has lost significant amounts of
money in the last two years.

So our medical loss ratio, or our medical care
ratio has been in the very high 80's, low 90's, as
a total company.

PRAGUE: And just one more question, and I really
thank vou for coming here today to testify. But
I'm curious, is your CEO salary, are factored in to
your premiums?

BOYD: Our administrative costs include all of our
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employee's salaries. I think that it's very
important to note that when you see advertisements,
or press stories about huge multi-million dollar
compensation for managed care plan CEO's, what
they're talking about is compensation in the form
of stock options, and eguity incentives.

Those amounts really are paid by the shareholders
of our companies. They don't factor into our
administrative loss ratios. They're not included
in the premiums that we charge to our customers.
They're really something that comes from our
shareholders when the price of a company stock
appreciates. :

PRAGUE: Thank you.

HARP: Thank you. Representative Winkler.

WINKLER: Thank you, Madam Chair. A guestion that
I have. You had made the comment about the HMO's
are controlling cost, keeping insurance affordable,
and giving the care of providing care to the
patients they need. Correct?

BOYD: I don't recall --
WINKLER: Pretty much.

BOYD: -- what exact words I used. But I certainly
said --

WINKLER: Basically.
BOYD: -- they're promoting affordability.

WINKLER: A gquestion that I have which could be
related to the bill that is before us. I
understand that insurance companies have contracts
with pharmaceutical companies to promote certain
medications. Is that not correct?

BOYD: That's true.
WINKLER: Very often I have seen patients that are

treated, are given prescriptions for particular
medications that are appropriate for their
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diagnosis. Go to get them filled and they're
denied by the pharmacy because they are not on your
insurance formulary. Consequently, the medication
gets changed. The patient leaves. Does not get
better because they're not on the appropriate
medication. Return to the facility and are treated
the second time, which drives up health care costs.
Is that not a factor?

JEFF BOYD: I can only answer with respect to how my -
company operates with respect to prescription
drugs. For our plansg, and I think for most plans,
the physician writing the prescription has control
over what medication the patient receives.

Some health plans use formularies, which substitute
certain medications that are either the generic
equivalent. In other words, the exact same ‘
medication, or equally effective. And those
formularies are part of the contract that the
member is signed onto.

So it's a matter of contractual obligation. In the
case of our health plan, we follow what the
prescription writing physician writes. There are
certain medications that are very costly, and for
which there are effective less-costly substitutes.
And we may have a lower co-payment to encourage
physicians and patients to use those drugs.

But if there is ever a clinical reason for a member
to have a specific medication, the member has that
medication. And there is no system in place in
Oxford that would substitute something that is less
effective, or which has more side effects for
something that a physician has written.

SUSAN HALPIN: Representative Winkler. Just for the
record, also I believe that's consistent --

- REP. -WINKLER: (inaudible - microphone off) Could you
give us your name, please?

SUSAN HALPIN: I'm sorry. Susan Halpin, representing
the HMO Association. That policy is consistent
throughout the industry. In fact, the Department
of Insurance prohibits closed formularies. And
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then there has to be a process for prescribing
outside of the formulary according to the
Department of Insurance. So that is consistent
policy throughout.

WINKLER: I won't belabor this, but I have seen
more costly medications as a result being
prescribed for patients that are not effective.

And the reason is because of the contracts that the
HMO's have with the pharmaceutical companies.

So there has to be some financial gain to the HMO
for this contract that they have with the
pharmaceutical companies. I do know that the one
medication, and these aren't generics that I'm
talking about. Thank you.

HARP: Thank you. Representative Dillon.

DILLON: Thank you very much. I have a number of
questions. One is just a simple housekeeping
measure to follow up on Senator Prague's comments.
"I wonder if you could provide us with a copy of
the study you were citing.

And I'm strapped to go on, not for any particular
philosophical reason. I would just assume, given
pharmacy costs and the aging of the population,
that costs would go up over time no matter what
happened. But I'd be very interested in seeing the
study that you're citing.

BOYD: I've just handed a copy, and it really, it's
not a study of overall cost increase. It's really
limited to the direct and indirect cost of adding a
liability mandate.

DILLON: Thank you. Now, my guestion. The --
traditionally, the duty attached to the physician,
and over time obviously the promise of managed care
organizations and the structural of relationships
that you've developed in the industry for a number
of reasons, basically made some of those entities
providers and insurers, partly because of the hands
on role that they play.

And a lot of the organizational institution
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arrangements vary from group to group. But it
seems to me that there are a number of background
gquestions facing what we're looking at today. And
one of them is that, if historically we held, we
assumed that the duty attached to the physician,
and to the physician's clinical judgement, given
the changing relationship between the on-site
provider of care and the managed care organization,
the question arises of whether or not a physician,
for example, can serve two masters. '

That is, the patient and the group that they have a
financial relationship with. How would you, if you
would oppose any legal exposure on the part of the
managed ¢are organization, where would a patient go
for remedy if there were an untoward event? If
there were an unfortunate misapplication of
judgement if they didn't go to your company?

BOYD: I think under existing law, if -- and I
think before answering the question I should make
clear that physicians are the one's rendering care
to patients. Managed care plans are not making
treatment decisions.

We are not laying our hands on our patients.
Physicians are the ones making the clinical
decisions. And they have responsibility for the
clinical decisions that they make in Connecticut,
and are subject to liability for negligence for
medical malpractice.

DILLON: Right, we know -- I don't know why you
paused. I wasn't trying to stop you. But, if I'm
a physician and I'm in your plan, and you, and I
recommend that you do a treatment for my patient
and you deny that.

Do you provide me, and I want to advocate for my
patient. Let's say theoretically certain
penalties, depending on who the managed care group
ig, if I persist. 'Will your company provide me
with the clinical algorithms on which you base that
denial in order to defend my patient?

BOYD: First of all, there is no penalty or
punitive aspect that a health plan applies to a
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physician who advocates for patients. There is
absolutely no action taken against a physician.
And so I don't think that enters into the equation.

With respect to a decision on utilization review,
there are usually a couple of different things
involved. One may be just a construction of the
contract between the health plan and the employer
or the member as to whether a particular procedure
is covered.

In some casges, utilization review involves
decisions concerning the medical necessity of an
extra day in the hospital if a patient is not
receiving acute care in the hospital.

Those types of decisions are based on very well
understood, nationally accepted, clinical pathways
that are developed by doctors, understood by
doctors, and it's a collaborative process between
the health plan and the physician in most cases.

DILLON: I won't take up the committee's time by
engaging in a dispute over whether or not medical
providers are penalized in any way by managed care
organizations. Whether we, you use withhold or
your warning letters, or whatever.

Industry wide, I think that that's a strong
statement for you to make. And it's testable.

But, the gquestion that I asked you was, do you make
the clinical algorithms available if I request, if
I recommend a particular procedure and you deny it.

Do you give me the basis on which you made that
judgement? And I'm getting back to that, because
you responded by talking about well accepted
practices within medicine, and that isn't what
we're hearing elsewhere.

BOYD: I'm sorry if I didn't answer your question
directly. If there was a utilization review
decision made at Oxford, a denial, and somebody
asked what the basis for the denial was, what was
the reason? We certainly would give them the
reason and the basis for which the decision was
made.
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DILLON: In what format? ‘We just don't pay for
that? Or --

SUSAN HALPIN: Representative Dillon, those are made

REP.

JEFF
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available.

DILLON: Just one other, I mean, it seems to me
that one of the questions that's driving this is
that the, the burden, the problem that your company
was facing it seems to me is that of uncertainty,
looking at this legislation.

Looking at what happened, let's say, to your equity
position in the market a few years ago, that one of
the challenges facing a manager would be that you
have to operate on the predictable averages of
running an organization.

And you look at maintaining costs. The public
looks at the outlines. We want to know when
something bad happens, who will protect us? Where
can we go for some, so that they're not going to
look at what doctor maintains cost over time.

They're going to want to know if my six year old
needs a liver transplant, who is going to pay for
it? So it would seem to me that the collision here
is that the, what's driving some of the public
concern about it has to do with accountability, but
also they outline cases. And what's driving the
industry is the average.

BOYD: I understand your comment. But I think I
would respond that for the six year old that needs
a liver transplant, the solution to that is prompt
external review of that decigion to make sure that
whatever decision is made is absolutely the right
decision immediately so the six year old gets the
care she needed. The right answer is not a $115
million verdict against a managed care plan five
years later. ‘

DILLON: Well, the committee's been very generous,
and I won't take up any other, but I think that we
have to be able to say something more to public
than the right answer isn't. And I think you're
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absolutely right that what makes it an attractive
case is very often a lottery. You don't really
know what, it doesn't provide justice to 100% of
the population.

But if it's your child, it would seem to me that
you'd like to know. And I think that's a question
that we're going to have to really resolve, and to
look at. Thank you.

HARP: Thank you. Representative Nardello.

NARDELLO: Thank you. I think what I want to
comment here and ask a gquestion about is the issue

of accountability. I think in our health care
system now we do hold health care providers
accountable.

We hold hospitals accountable. We hold nurses
accountable, and doctors accountable, and everyone
else accountable. Now, when we went into this
realm of managed care, the whole reason that we had
the rise of managed care organizations was because
HMO's said, we can do it better.

We can do it. We can give you quality of care for
less cost. And maybe you can do it better.
Actually, you know, in certain instances you can.
But if that igs indeed the case, and you can do your
job better, shouldn't you want to be accountable?

Because if you're doing it well, you won't have to
worry about the liability. Because you're doing
your job well, and the instance of suits are going
to be minimal. So that's why I don't understand,
as you sit before us today, that you don't want to
be held accountable, because you tell us that you
do it better. And I want to believe that you do it
better. So can you respond to that?

BOYD: My response to that would be that I think
health plans today, under existing law, are
accountable. And I think most importantly, our
accountability should be to have the availability
of a prompt external review by an independent party
of our decisions.
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So at the time when it counts most, patient, our
members can know whether they're entitled to a
gspecific procedure or care, and not through a
medical malpractice type system, which very
credible studies show us is grossly inefficient,
does not compensate the people who deserve to be
compensated, and promotes the practice of defensive
medicine.

NARDELLO: Let me just comment. I support your
comments about external review. But I don't know
if you heard my comments earlier on. I had to
leave to go and vote in another committee. And
that was that there are two separate entities.

An external review process is very, very important
to this. But it really deals with the individual
who hasgs not had an adverse affect. The liability
issue deals with that individual that has gone
through the process, okay.

Has been denied the needed procedure, and has had
an adverse effect. So, therefore, there are two
separate things as far as I'm concerned. Yes, we
should all support the external review process.
And it has a place.

But this goes beyond the external review process to
say, what happens when that person was given a
course of treatment that was different than their
doctor recommended because the HMO chose to again,
deny that procedure.

And then now we've had a major adverse effect.
Because that's the only time, as far as I'm
concerned, that liability is going to come into
contention. Is only if there's an adverse effect.
~So that's what I'm not getting here. You come
forth and say there should be external appeals, and
we agree. For certain instances. But what happens
when there's been an adverse effect?

BOYD: I mean, it seems to me if a patient has a
physician recommend a course of treatment, and for
some reason the managed care organization refuses
to pay for that, that the patient should utilize
the external appeal process.
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That should be their avenue, their remedy. They
shouldn't wait and see what happens. If they
believe that another course of treatment is
appropriate. They should appeal. And the
independent entity will determine whether the
decision by the managed care organization was
appropriate given all the facts. And that should
be the remedy.

NARDELLO: I understand that. And in most cases,
that's going to take care of it, okay. In most
cases. But if it's your child, or your mother, or
your father, that's had an adverse effect, and
granted these do not happen that often. I will be
the first one to say that, okay.

They really, in the scheme of things, in all the
claims that you pay, I will be the first one to say
to you, that it really is infrequent. But if it is
your child, your mother, your father, you want to
be able to have a course of action, and a remedy
for what you feel has been incorrect judgement on
the part of the health maintenance organization.

So, as I said, I think maybe we just see this a
little bit differently. I think your point about
external appeal, again is well taken. But there
has to be a remedy for that individual who's had
that adverse effect.

And it's going to happen infrequently. But they
are literally left out in the cold if we don't
address this situation.

HARP: Do you want to respond? Okay.

SUSAN HALPIN: I would just state, Representative

JEFF

Nardello, that I think the goal is to address the
situations that you're referencing. And remedy
those situations. And the way to do that is with
external appeals, so that those situations don't
come in, you know, don't happen, frankly.

BOYD: And I think the malpractice studies show us
that if there is tort liability there, you will
have many, many law suits when people suffer
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adverse effects, when in effect nothing wrong was:
done. :

When people have bad health outcomes, they will sue
a managed care organization and a physician even if
all of the right decisions were made at that time.

And those costs will be borne by everybody in the

form of higher premiums.

NARDELLO: Would yvou support, if we tightened up
the procesgss so that we eliminated the frivolous law
suits? Would you support that under it? I mean,
because you raised, we've all talked about this, a
very important concern.

So, if we were able to eliminate that end of it.
We would some how work out the miracle language.
I'm not guaranteeing. But if we could, would you
support that then?

BOYD: I don't think that I could. AaAnd it's not
just because the miracle language is so difficult
to come up with. Experience has shown us that in
other types of situations involving tort liability,
and tort reform, it's very, very difficult to
effectively limit the frivolous law suits.

Because the nature of the litigation process is
such that it's very, very easy to put together a
complaint that will stand up through pretrial
proceedings and motion practice, and so forth. So
I believe that we'll still be stuck with a very
high cost.

NARDELLO: Thank you for your patience. Thank you
for the committee's patience. But, I would like to
make a final comment in that cost shouldn't be the
only factor. Thank you.

HARP: Thank you. Are there other questions?
Actually I have a guestion. In your statement
earlier, you talked about there currently being
recovery mechanisms.

Can you define for me how you're using the word
"recovery" in your statement so that I'll
understand what that means. Cause I would guess
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that in a law suit that what vyou recover is
different than the current recovery mechanisms that
we have now. So could you explain to me the
difference? :

BOYD: Sure. There are two remedies basically that
the members have. The first is the internal and
external appeal process. And when, I think it
should be clear when an HMO makes a coverage
decision, that's not denying somebody the right to
receive care.

That's only a determination as to whether or not
the plan will pay for it. So that if, if my son
needs a nose job, and the plan refuses to pay for
it because it's cosmetic. I can still go get a
nose job for my son.

And I can appeal that and try to get them to pay
for it later. And if it turns out to be a covered
benefit through the appeal process, it'll be paid
for. So, our members, notwithstanding a denial of
a coverage, still have the right to go get whatever
care they wish from whatever physician they wish.

So the first avenue is the appeals process, both
internal and external. The second avenue is,
members do have the right under current law to sue
a health plan for the cost of a procedure that's
been wrongfully denied.

And that suit will stand up. And if the
procedure's been wrongfully denied, they can
recover the cost of that procedure. What they
can't recover is punitive damages, pain and
suffering, and the kinds of things that are lumped
in to get you the huge multimillion dollar wverdicts
that are so widely known and bring such disrepute
upon the legal process in this country.

So there is a recovery, a law suit. They could
also sue for mandatory relief, an injunction, or an
order, to have care provided at the time. So there
are avenues of relief available today.

HARP: Okay, thank you. I'm looking at this report
that you sent around on the impacts for legislative
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provisions on managed care consumers. And under

"direct effects," and I just want to ask you about
that.

It says that you'd be regquired to, I guess,
increase your malpractice insurance. Or even buy
malpractice insurance. So the real, is what I'm
getting from it, doesn't exactly say that. I was
wondering if currently what kinds of liability
insurance your companies have by and large. And
whether or not you currently carry malpractice?

BOYD: For our health plans we do not have
malpractice insurance per se. What we have is
professional liability insurance, which covers
liability that arises out of the conduct of a
managed care organization's business.

And I think from my company's standpoint, what you
would have is a change, you'd have to have a change
in the terms of the poliecy so that it would
explicitly cover liability arising from the type of
statute proposed here. And, we've been told by our
representatives, it would come with an increase in
premium.

HARP: Okay. And I guess the other costs that they
gsay would increase would be for additional
utilization review and maintenance of records on
treatment decisions. And could you kind of explain
to me how that would differ under this law from
what you currently do?

BOYD: I think I can give you some fairly general
ideas what I think would happen, or what I think
the possibilities are. Depending on exactly what
form the legislation was passed in, the language of
the bill is very broad.

The things for which a health care plan can be
liable for is very, very broad. It might involve
much more scrutiny of treatment decisions by
network physicians, in the defensive sense.

Looking much more carefully at what's being done to
make sure that we have sufficient evidence to
justify the U.R. decisions in the event of a law
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suit. I think some people have speculated it might
result in smaller networks.

Because Oxford is a company that was founded on
member choice. We have the largest networks in our
markets. And we do that because that's what our
customers want. But if we end up in a position
where we have enormous rigks of liability for
treatment decisions in a very large network, we
might have no choice but to skinny down the sides
of the network and impose more controls on the
physicians.

And to us it's very important to try to promote
cooperative relationships among our physicians and
let our physicians know that they are making the
treatment decisions. That they are not under the
heavy hand of a managed care organization.

So from my company's standpoint, those would be
costly, and they would be adverse. Our customers
wouldn't like it.

SEN. HARP: Can I just -- but the way that I interpret
that, and maybe I interpret it wrong. Since you're
letting your physicians make most of the decisions,
wouldn't they be the ones that would be at risk to
malpractice if they made a decision rather than
you, since your market niche is to give them more
independence than say, company X, who is your
competitor?

JEFF BOYD: Our physicians have malpractice liability
today. I mean, they are subject to that risk today
as we sit here. So the only change for the
physician in terms of their liability of passing
this bill, it seems to me is that they'll be more
law suits.

And every time a managed care plan, or almost every
time a managed care plan is named in a law suit, I
think yvou could bet that the physician will be
named, too. Because I know how plaintiff's
attorneys work.

They name everybody involved in the process. They
want access to every insurance policy available.
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And they want to make sure that every potential
avenue of recovery 1is covered in their complaint.
So when you have an increase in law suits against
managed care plans, there will also be an increase
in law sults against the physicians.

HARP: I guess I have another sort of comment to
make around utilization review and it costing more.
But, it reflects a concern that I've had which is
that, that you have a doctor or a provider that is
in your network who is also in maybe five other
networks.

Each of you have different protocols under which
you make a determination around whether or not
certain types of services are served, are provided,
or are denied under your insurance.

And the real question for me, and I think it gets
to your point 1s, when you have these protocols or
these guidelines, and each of them are different,
how does, how do you communicate that to your
network?

So that, in fact, you know that your network
provider understands the basis upon which this
protocol operates and that everything in the
protocol is offered to the member.

We had Milliman and Robertson, I think is the name
of the group, come and talk to us about their
breast surgery protocol. And one of the things
that I discovered is that the ultimate end is
handed down by the insurance company around total
days.

But on the other hand, the home supports, if the
doctor is not aware of them, and they're not in
place, then that really violates the whole
protocol. If you -- do you see what I'm saying?
And, I guess the real qguestion for me becomes, what
if the doctor wasn't that aware of it?

Then how do we -- whose decision is it really that

made for a negative outcome? Was it the doctor's?
Or, was it the decision that the insurance company
didn't realize that their protocol wasn't even

b
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known by the doctor or implemented by the doctor or
by the system in the hospital?

BOYD: Let me try to answer the question and get to
what you're looking for. For most treatment
decisions that go on every day, providers don't
have to consult an HMO's physician policy manual.
They're really the level of invasion in what the
doctors do by HMO's is overstated.

Most of the time they make treatment decisions.
They see patients. They send their claims to the
health plan, and the claims are paid. In some
instances there are discussions between the health
plan and a physician as to the appropriateness of a
procedure, or for pre-certification of a particular
diagnosis.

And those are typically granted. 1In a very rare
case there is a dispute about that. And when there
is a dispute, the physician has the right to know,
and generally does know through policy manuals and
other communications, what the basis for the health
plan's decision is.

And in the case of somebody who is being
hospitalized, it's very, very rare that a health
plan will seek to send a patient home against the
wishes of an attending physician.

If there are clinical reasons for somebody to be in
the hospital, quality assurance, you know, these
are nationally developed, gquality-driven protocols
that generally are understood and accepted by
physicians.

So I don't think that there is as significant level
of misunderstanding everyday than might appear
because of some of the anecdotes that people here.
And the protocols and the utilization review is
designed to ensure the appropriate care in the
appropriate setting.

And they're only guidelines. They don't replace
the attending physician's discretion. The
discussions are had between doctor to doctor, as
what the appropriate care is, and what setting.
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HARP: I guess if that's the case, then why are we
here today? I guess it would seem to me that if
the doctors are able to make a decision then why
are we here saying that the insurance companies, in
fact, are making medical decisions, and many times,
or gome timesg, occasionally very few times, let's
say, there's an adverse outcome?

BOYD: I think that it's the nature of process
that we're going through. The rm of the health
care system that there are adverse outcomes even
when all the appropriate actions were taken. And,
people...

(gap in tape from 1b - 2a)

...want a remedy when something bad happens. Even
when all the right steps were taken. And I think
what this process has been about over the last
gseveral years is trying to make sure that there are
appropriate avenues of appeal, of appropriate
remedies for people who believe that they've been
wrongly denied care.

Or, that they've been provided one level of care
when they're entitled to another. And that's a
legitimate concern. It's something that Oxford and
every health plan is concerned about.

Not only to make sure that there is a remedy, but
to make sure people are comfortable that they will
be fairly treated by their health plan. That's one
of the most important things to us, to the success
and the survival of our business.

And so, we are very much interested in making sure
people have appropriate remedies. And our mission
is to get them the care they need when they need
it. And the reason that I'm here is because we
don't believe the right way to get there is by
using the malpractice tort litigation method.
That's costly and ineffective. We promote external
review and other methods to get people the care
they need when they need it.

HARP: Thank you. Representative Eberle.
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~REP. EBERLE: Thank you, Madam Chair. Do you generally
congider yourselves liable, or jointly liable for
any physician malpractice that occurs if a doctor
is on your panel? : '

JEFF BOYD: No.

REP. EBERLE: Okay. So, you'd -- so you think that you
don't have a liability for having a doctor
participating and holding him out to your members
as meeting your criteria?

JEFF BOYD: No.

REP. EBERLE: ’Okay. Do you keep any statistics on the
number of timesg you get into a dispute with a
treating physician and ultimately say no?

JEFF BOYD: We certainly keep track of denials and
grievances and appeals, yes.

REP. EBERLE: Okay. Is that something that you provide
to either the Insurance Department, or NCQA, or --

JEFF BOYD: Yes.

REP. EBERLE: -- is it something that we could get?

JEFF BOYD: Yes.

REP. EBERLE: Claims paid per month, versus numbers
times claims were denied?

JEFF BOYD: Yes. Per member -- we certainly keep track
of denials per member. Appeals, whether an appeal
is overturned, etcetera.

REP. EBERLE: Could you get us those numbers so that we
have some idea of the magnitude we're talking
about.

SUSAN HALPIN: I believe, Representative Eberle, some of
that is actually contained in the managed care
report card the Department issues.

REP. EBERLE: And also, do you have any kind of a form
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for your participating doctors to raise issues to
you if they -- a doctor who doesn't like your
protocol on a particular treatment? Or he doesn't
like what you've done with a drug formulary or
whatever, to be able to bring that to you and have
an open discussion on it?

JEFF BOYD: Yes, we do. I mean, our medical directors
speak with network physicians every day about such
things. We have committees that are responsible
for the adoption of quality-driven policies.

Network physicians sit on those committees. We
also have network physicians independent of Oxford,
gitting on the boards of directors of our
Connecticut HMO, as well as our New York and New
Jersey plans.

And our CEO, Dr. Payson, is very much committed to
significant input from network physicians and
others as part of the process of his developing
congensus around our medical policy.

REP. EBERLE: Okay, so if a doctor feels that you're
really stifling him, there's someplace he can go
within the company to talk to other network doctors
and try to get it resolved there?

JEFF BOYD: Yes, absolutely.
REP. EBERLE: Thank you.

SEN. HARP: Thank you. Are there further questions? If
not, I want to thank you very much. I'm sure you
felt very alive and challenged today. We
appreciate your becoming before us. Our next
speaker is a panel of gspeakers. Tim Moynihan and
John Rothberg. What is it? Rathgeber? There we
go. Welcome.

JOHN RATHGEBER: Good morning, Senator Harp, and
Representative Eberle. For the record, my name is
John Rathgeber. I'm used to being called a number
of different things. And I'm the executive vice
president for CBIA.

With me today is Tim Moynihan, who is the president
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of the Metro Hartford Chamber of Commerce, which I
keep saying Greater Hartford, but that's the old
name of the organization.

We're here to speak in opposition to HB7032, which
relies on expanded litigation as a means of
resolving disputes with health care plans. While
the business community shares some of the
frustrations with health care plans experienced by
providers and consumers, we believe that the
proposals that increase law suits against health
plans do nothing to address those frustrations.

On the contrary, we believe that expanded
litigation will divert major dollars away from
health care services and providers, increase the
health care cost benefits, and drive up the numbers
of uninsured in our state.

Examining proposals to expand tort liability, we
are not venturing into unchartered waters. We
don't need to speculate about how tort liability
will work. We already know from our experience.
And that experience tells us that litigation is
extremely slow, expensive, and an inefficient means
for dispute resolution.

And expanded tort liability will further drive up
the cost of health care in our state through the
practice of defensive medicine. Back in 1986, we
were in a coalition with the State Medical Society
trying to reduce the amount of litigation that was,
medical malpractice litigation in the State of
Connecticut.

And we did it because of our concern about the
practice of defensive medicine, and the cost of
medical coverage in the state. At that time, Dr.
Leonard Kemler, who was speaking on the behalf of
the medical society, before the Judiciary
Committee, indicated that because of the pressures
of our civil justice system, doctors are practicing
defengive medicine.

And that defensive medicine is driving up the cost
of health care. The cost of patient care and the
cost of health care without any attributable
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gquality in the type of services that are being
provided.

Basically, we're saying, we're doing a good job.
We're doing what's right. But we're still being
sued. And that's causing us to do things that are
not necessary and driving up the cost.

The net result of those costs i1s obviously less
access to health care. Both through increased
numbers of uninsured, and also because employers
when faced with more expensive coverages tend to
skinny down their plans and have smaller benefit
packages. We believe that a better approach is to
work on the 1997 legislation, the external and
internal appeals processes, and have resolution
through that manner.

We have a memberghip of about 4,000 members. And
about 3,500 of those members in the central part of
Connecticut are small businesses of five or less
employees. Access to health insurance for those
companies, and their members, are the reason that
we've had an interest in the subject for many
yvears, and the reason that I'm here today.

To pile on mandates, which this General Assembly is
inclined to do, and I was part of that process in
the 80's when we had, every year there was a
mandate of the year. Nobody worried about the
economy was booming, until all of a sudden we found
out that we couldn't afford all the mandates that
we put into the system.

And the small market indemnity plans which were
available to the small employers were no longer
affordable by anyone. This General Assembly took
leadership in creating the small market insurance
reformg of the early 90's.

And that's really been a leader in the country.
And has opened up access for small business and
their employees to thousands of companies in the
State of Connecticut as a result of those actions.

My concern is that the legislation before you here
today, and before your various committees in this
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General Assembly, numbering somewhere around 150,
are going to create a market place that

a or a '~ 'ty an  access '~ 'ty coverage to t at
small market is going to go away.

And I think you really have to take a good hard
look at the costs of each and every item that you
apply in terms of a mandate to the health care
gystem. And I would suggest that this General
Assembly create, as a matter of practice within
thig field, a medical cost fiscal note, where you
either hire either through OFA, or through
independent authority you price out each and every
item and that it's a requirement before it go
forward in terms of adoption for the General

- Assembly.

I served when we didn't have fiscal notes for state
costs, never mind municipal costs. And we added
those. And I think this is so critical to economic
development and the success and growth of small
business, and its access to health care, that you
need to price out every mandate.

You ave to now w at you're vot ng for. And you
have to stand up and be counted in terms of
transferring those costs to the small business
people in your districts. It's a critical issue.
And I think if it's not addressed properly by this
General Asgsembly, yvou're going to have a situation
in a year or two where we're priced out of the
market place. And we'll be down to having
thousands and thousands of individuals and their
bns eggeg mmeoovered in the health ..s..a..cc
market. I would look forward to your questions.

HARP: Thank you. I just have one comment. I've
never served in a day where we could actually layer
mandates. What a lucky time you served in. We had
to undo it all. Senator Kissel.

KISSEL: Hi, thank you for coming to testify. I
understand the concerns that you raised. But I
think I have to bring some points to bear on your
arguments. First of all, the United States Supreme
Court in a variety of decisions, have indicated,
and such is the practice, that when a person sues
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for a tort negligence and they receive proceeds,
and a lot of people don't know this, but the
plaintiff should they be successful, those proceeds
are not taxable.

Are you gentlemen aware of that? And the rationale
behind that is because those aren't profits. What
the court ultimately viewed that as, is that that
is compensation for a previous loss. In other
words, when that person obtains compensation,
they're merely being made whole. And thus, our
highest court in the land has so determined.

So when you say you want a fiscal note for medical
costg, I think that it's somewhat specious because
do you just want say, the cost to an employer? Or
the cost to someone buying the policy, without
looking at the other costs on the other side?

Because there are other costs on the other side if
there's negligence in the provision of medical
coverage. And the reason I call it a cost, because
when the person ultimately prevails, and in your
testimony, which I reviewed, it says that about 49%
of the cases the plaintiff ultimately prevails.

That's not income. That's merely compensation for
a previous loss. My concern is this, as well. In
every other area of our society, if there is a
wrong done, there's a right to a remedy.

If you went to a hair stylist, and that was, there
was a lot of people providing working on someone's
hair, and it was owned by another entity, and they
say you've got to use such-and-such coloring for
everybody who comes in here, women that want their
hair colored, or it could be men.

And their hair ultimately comes out of their head
because it's an inferior product. You know, I
think it's not what the public's looking for to
say, here's your $65 back. That that person might
want to get compensation for the pain and suffering
and humiliation that they felt.

And I agree with what Representative Nardello point
as far as distinguishing the two things that we're
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looking at. The appeals process is coverage. What
we're talking about is a remedy when there's a
wrong.

And in all, you know, there's a cost associated
with that. If I go out and I buy a lawn mower and
I pull the lawn mower and it blows up in my face.
You don't need a lot of cases like that to have
that company make a change in how that lawn mower
is made. We don't allow that. We don't allow that
in most areas of our society. ‘ a

And I think that to avoid civil unrest, and people
protesting in the streets, we have a tort system
that affords a long cumbersome process that
ultimately prevails to get you compensation.

I don't have to go out there and protest like crazy
like in the 1920's when we had people working in
factories and getting their arms chopped off.

Thank God, we're a little bit more civilized than
that.

So it seems to me that just throw costs in our
face, and there's a question coming, to just throw
costs in our face, that there's a cost on the other
side to society. 1It's specifically regarding
Section 3 of the proposed bill.

And I know you're against the proposed bill. But

specifically regarding Section 3. It says that, in
order to maintain a cause you have to exhaust your
appeals process. Let's say we pass this

legislation and there's a two-year statute of
limitations.

Do you read this that if the appeals process hasn't
been exhausted, when that two-year period comes up,
that you're foreclosed from maintaining an action.
And if we did pass this bill as written, wouldn't
it in effect cause people to delay that appeals
process to get passed that statute of limitations
period?

RATHGEBER: Senator, to your specific question, I

really haven't considered that detail of the
legislation. But if your cause of action doesn't

El
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arise until you have completed your
internal/external review processes, and I don't
think it's told by the statute of limitations on
the two year basis, because the cause of action
isn't alive until you've created that.

But to your more fundamental philosophic question,
I agree with you. You know, tort system in this
country is an important civil right. I happen to
think the balance in the tort system has gone too
far, and is causing consumers in this country,
costs which are embedded because of frivolous
actions and defensive actions which are not
necessary.

You know, you climb a ladder today, and if you ever
stopped and read all the warnings on that ladder,
you would never get to cleaning the gutters out
before it became frozen up there.

Because we are so conditioned to do things to
prevent the possibility of law suits that we've
actually lost some common sense. And I think in
medicine today, there are a lot of costs that are
in the system that are then passed onto the
consumer that prevents us from having access to
health care in quarters of our population, or even
where they have health care they don't have the
levels of benefits that they should have because of
costs embedded in there due to a tort system which
has swung too far to the other side.

KISSEL: Well, let me just --

RATHGEBER: And that's my fear of this type of
legislation.

KISSEL: Alright. One more follow up, and on the
philosophical issue. And let me, and since you,
and I appreciate the fact that you're addressing
that. What I see with HMO's is that they've done a
wonderful job over the last five to ten years of
shrinking the excess costs that were embedded in a
previous system of care.

And they've done well in maintaining profit
margins, and still monitoring proper functioning of
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health care provision to individuals. My concern
is that absent an ability of address through the
tort system, there's other pressures to bear on
gsociety.

Namely, or on these industries, namely we've got to
keep returning profits, make this business
attractive to shareholders, and we've got an all,
you know, the fat out of the system. We've sort of
picked the low lying fruit. And as we continue, my
concern is that managers are going to look for
other avenues to maximize profits.

And so, maybe they'll look at 24-hour mastectomies.
Well, that doesn't go with the public. That's
been addressed legislatively. Maybe we'll go for
in and out births. Well that doesn't go. Public
doesn't like that.

Maybe we're going to go for limited formularies.
Well eventually the legislature is going to limit
that. You're going from spot to spot to spot,
trimming costs. And eventually, you're going to
run out and you're going to impinge on the service
that the consumers get.

And if they don't have a way to get damages, the
appeals don't matter. I don't care about an appeal
if I've lost a kidney and that was the wrong
decigion. It doesn't help me.

RATHGEBER: But there's another controlling factor
in the market place. And that is that the employer
wants both affordable health care and quality
health care. And to the extent that the market
place is a vibrant market place in which you have
multiple managed care companies competing for
market share, being innovative and trying to
deliver quality services.

The employer community is the one who pushed for
the report cards. Who pushed for the HEDIS
reports. For the national standards. Because they
want quality care.

If you're an employer in the State of Connecticut
today, particularly with the labor shortage in the

E
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State of Connecticut, one of the things you want to
be, one of your top priorities is to be able to

deliver to your employees, a quality health care
benefit. :

Now, for some employers that's not possible.//oﬂe
of the things that managed care has done is limited
the numbergs of employers who that isn't possible
for. If, as Timmy said, we had stuck with
indemnity plans, we have 10,000 members. A high
percentage of our very small members would not be
able to afford indemnity plans.

So you've got to balance, and understand what the
market, what controls the market place already has
in there for quality. And I know it's a tough
issue.

SEN. KISSEL: I appreciate the fact that you acknowledge
that we need to balance, and I think probably the
point that's most impressive in your testimony is
not just cost, but that with a certain level of
cost we're going to lose people's ability to have
any health care coverage whatsoever.

And I think that's a point well taken. And we'll
have to balance that in our thoughts. Thank you.
Thank you, Madam Chairwoman.

SEN. HARP: Thank you very much. Are there further
guestions? Yesg, Representative Eberle.

REP. EBERLE: Thank you. You made the comment that you
thought it would be better to work on improving the
'97 reforms. And if you have suggestions for that,
we'd be happy to hear them either now, or you can
give them to us afterwards.

But I think part of making sure that the appeals
process works, and works the way we need it to
work, is an important part of this. You know,
whether we ultimately go forward with some kind of
tort liability or not, I think it serves everyone's
best interest to have an appeals process that works
well, because that's going to be the quickest way
to get the majority of the questions and the
majority of the challenges answered.
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And in response to some of what you said, Senator
Kissel, I think that it is important to remember
where we were with worker's comp. That we had
priced it to the point -- first of all, workers
comp did away with tort liability, because it was
inefficient.

And went for an automatic liability for limited
items. Because that was the quickest way to get
workers treatment. And to get the situations
handled. And, rather than fighting for years about
whether someone was negligent, we just said if it
happens on the job you're covered.

And secondly, we had an awful lot of people out of
work without any coverage. Because we drove the
cost up so much. And tort liability is irrelevant
then. If you don't have the insurance, you don't
have the right to sue anybody. You don't have
health care. And I think that's a very important
point to keep in mind as we go forward in this
debate.

HARP: You can regpond.

RATHGEBER: I had, and this may not be prevailing
wisdom in the industry, but I'm not here
representing the industry. I'm representing the
small business people who can't, sometimes can't
afford the kinds of coverages we're talking about.

I think one issue with the external appeals, the
one recommendation that I would have is that, some
of the people point to the success of it because of
the small number.

I think that's probably a lack of ready available
information for the consumers. I would be more
comfortable if there were more appeals that were
gsuccessfully adjudicated by that process.

I don't think it's your construction of the process
I don't think was in error. I just don't think
there's enough knowledge out and about in terms of
consumers, In terms of access to that process.
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So that would be something that I would recommend
that it, that literature is distributed, or however
that's done, to be a broader recognition of the
consumer's rights under the current system.

HARP: Thank you. Are there further questiongs? If
not, thank you very much. Our next speaker is Adam
L.. Seidner. Adam L. Seidner? If he isn't here,
Brian Benton.

DR. BRIAN BENTON: Good morning, chairs of the Public

Health, Judiciary, and Insurance committees, and
committee members. My name is Brian Benton. I'm a
pgychiatrist and the medical director of the
Department of Psychiatric Services at the William
W. Bacus Hospital in Norwich, Connecticut.

I'm also chairman of the Pharmacy and Therapeutics
Committee at that hospital. I'm here today as a
nominated president elect of the Connecticut
Psychiatric Society to represent the 1,050 members
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of the Society and testifying in support of HB7032,

AN ACT CONCERNING THE LIABILITY OF HEALTH
MAINTENANCE ORGANIZATIONS.

_HB7032 would allow injured individuals to sue their
managed care companies if a health treatment
decision made by the managed care company is the
proximate cause of their injury.

We cannot stress enough the necessity for this type
of legislation. As it currently stands, it is the
physician who is held liable for a health treatment
decision or denial of care.

However, with the advent of managed care, fewer and
fewer medical decisions are actually being made by
the physician. It is the managed care companies
who are deciding which medications will be
authorized for a patient.

Which treatmentsgs a patient may use. And how long a
patient may stay in the hospital. This is
especially true in the area of mental health, where
the most fragile of patients are treated.

Psychiatrists and their patients are often at the
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mercy of managed care companies who either deny or
severely limit the treatment available to a
patient. We've heard the argument, the decisions
on health care treatments, and/or denials of care
are not medical decisions, but rather they are
payment decisions.

When denying the payment for the care:that a
physician says is medically necessary, or refusing
to allow a medication because it is not on
formulary, the managed care company is effectively
denying medical treatment.

Very few people can actually afford to pay out of
pocket. And besides they have already been paying
premiums that should be going towards their care.
This is incredibly frustrating for psychiatric
doctors since the HMO has never actually seen the
patient before denying care.

HB7032 will, for the first time in Connecticut,
give the patient some recourse when he or she is
injured by a health treatment decision made by an
HMO. Traditional managed care reform legislation
is not sufficient to rein in the egregious behavior
of managed care organizations.

We believe that thig is the only way to force
managed care companies to carefully consider health
treatment decisions. This type of legislation will
not result in an explosion of litigation.

When there is a bad health care outcome, the law
suits are already there. This bill would simply
allow all involved parties to bear the appropriate
respongibility. If managed care companies want to
make medical decisions, they must live up to the
consequences of those decisions.

We urge this committee to support HB7032.

SEN. HARP: Thank you, are there questiongs? If not,
' thank yvou very much.

DR. BRIAN BENTON: Thank you.

SEN. HARP: Our next sgpeaker is Bill Sweeney.
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ATTY. BILL SWEENEY: Good morning, Senator Harp and
Representative Eberle, and other members of the
committee. My name is Bill Sweeney. And I've
submitted a written statement in order that we not
get too bogged down in some of the legal questions
that this bill creates.

And I'd be happy to address those at some other
time if you want me to, or during the course of my
remarks. But I would like to make some brief
remarks. I'm here on behalf of the Connecticut
Trial Lawyers Association, and in consultation with
the Connecticut Citizens Action Group to oppose
raised bill HB7032, and the companion SB1195.

For those of you who don't know, I was counsel to
the plaintiff's in the case of Napoletano versus
Cigna Health Care of Connecticut, and Hollis versus
Cigna Health Care of Connecticut, which was the
case decided by the Connecticut Supreme Court some
two or three years ago regarding the issues of
managed care and the right to sue in Connecticut.

The Napoletano case represented a, the Napoletano
case was a group of physicians. The Hollis case
was a group of patients who were affected by
unilateral decision made by Cigna Health Care with
regard to physician's provider list.

We went all the way to the United States Supreme
Court defending the Connecticut Supreme Court's
ruling that our actions were not preempted by
ERISA. As you've been made aware also, in the, at
the federal district court level, Judge Droney and
the decision in the Moscovitch decision has
basically sided with the ruling of the Third
Circuit in holding that, in effect, actions about
the quality of service are not preempted, but only
issues as to coverage.

S0, currently Connecticut enjoys a very unigue
status amongst the states in that we have a very,
very wide birth to bring law suits against HMO's.
And I'm here to testify that I believe that the
legal maxima, if it ain't broke, don't fix 1it,
applies.
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I think what happened in Texas is a good example of
what can happen to whatever you do here. Now, I'm -
not quite aware of what information the committee
has before it with regard to the results of the
Texas legislation.

But attached to my, I have numerous copies, but for
the chairs, they're attached to the Texas statute,
and the Texas decision in which the district court,
federal district court of the southern district of
Texas, while upholding portions of the Managed Care
Act, preempted other sections of it.

And in fact, preempted sections that are currently
a part of the present bill before you. It also
preempted my, the basic holding in the Napoletano
case. So that before you jump into the lake here,
realize what you may be giving up.

My suggestion, and I believe that I have yet to
hear a reason to leave the safe harbor of
Napoletano, Hollis, and Moscovitch, for some
unchartered course that is undoubtedly going to end
up in federal court and be challenged on ERISA
preemption grounds.

So because Connecticut is so unique, my belief igs
that to leave it alone. And if, in fact, we need
to study this thing further, then let's do that.
But the Texas case is on appeal to the Fifth
Circuit.

So we don't know what they're going to do. We've
all heard that Congress 1s going to do something
about ERISA preemption. And as a educated
projection, I would tell you that I don't think the
U.S. Supreme Court wants to get involved in this
stuff. -

Because they have turned down certiorari. They did
in our case. And they've done in numerous cases,
where classically they would accept, i.e., the
Third Circuit goes one way, the Fifth Circuit goes
another way.

They haven't taken those cases. They didn't take
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Napoletano. I mean, they could have ruled on this
stuff and they chose not to, because they believe
it's a state's issue.

Now, if yvou read the Texas decision, it's a very
careful decision. And it reviews the ERISA
preemption law pretty clearly, and talks about, you
know, what that court thought about that
legislation. I would submit to you that that may
or may not apply if it happens here. You're going
to go to federal court by one of these insurance
companies.

And we all know today that there's no local angle
to any of these companies. They're all nationally
run. And they're going to do what they think is
right. They all don't agree with each other.

So one of them is going to take you to court. And
then the guestion becomes, do you want to go to
Foxwoods, or do you want to go to court? I mean,
what's it going to be? What part of your statute
is going to be upheld, what part of it's going to
get thrown out?

And I'm saying to you, given Moscovitch, given
Napoletano, given Hollis, why go to the beach? So,
I've said it out in more detail. I think that if
you pass this law that, you know, just to step
back, and not to be too lawyerly, if I may.

These cases all end up in federal court. You bring
a medical malpractice case in the state court, like
in Moscovitch, they get removed to federal court.
And that's where they are attempted to be
preempted. ‘

And, of course, if you're under ERISA, you don't
have a right to damages. So, effectively you've
ended the law suit. So, what I'm saying to you is
that, it may be well enough to study this thing.
To see what happens in the Fifth Circuit.

And see what Congress doegs. Because we're going to
be stuck with a law much like, and I use an analogy
to the products liability law, and the many cases
that have been decided since that act was passed,

B
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where the Supreme Court of Connecticut has
consistently said, this is the only remedy you have
for this rising out of a product defect.

So, I anticipate that a Connecticut Supreme Court,
when asked to review claims brought under your
managed care act, is going to say the same thing.
So, I'd be happy to answer any questions if you
have them, and to talk to staff if that's requested
as well.

SEN. HARP: Thank you. Representative Dillon.

REP. DILLON: Thank you very much. I'll just ask a
couple of guick questions. I think your testimony
is very important. Obviously, given your own
particular experience, but I don't have the ability
to read this at the same time I'm listening to you.

And I wonder if I could, if you could just very
briefly characterize in a specific way, the Texas
holding. What was preempted that, in that decision
that you cited?

ATTY. BILL SWEENEY: Okay.

REP. DILLON: Was it a quality decision? Is that what
you were getting to?

ATTY. BILL SWEENEY: Well, actually what was interesting
about the Texas decision, actually if you go to
your, if you go to House Bill 70, or raised bill
HB7032! if I put ovgrlaid the Connecticut.decision
on this, I would point out a couple of things to
you.

Number one, the current bill as it defines managed
care plan, says offer -- it says, it means a
product offer by a managed care organization.
Texag uses the term, any entity.

I would submit to you that that, while that's not a
preemption issue, that's a more restrictive
definition that was used in Texas. If you would
look also to line 72, which is Section E, which has
to do with indemnification agreements.

002693
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That was preempted from the Texas case. If you
look at Section 3, that has to do with utilization
review requirements. That was preempted. If you
look at number 4, that was preempted.

Now, it also what was preempted which is of much
concern to me, because of the Napoletano case, that
we went so far and so long with over a very precise
legal issue, they would take that right away, too.

I wouldn't want to give away Napoletano, which is
what the Texas court did to the Texas statute. So,
but that's what they did in Texas. What they might
do here could be the same, could be different.

But I know one of the issues that has been talked a
lot about is the utilization review process. That
clearly goes. That clearly goes because if you
look at the Texas decision, and I think that the
case that Napoletano was based on, the case that
got this all going in the different direction was
the Traveller's case.

The Traveller's versus Empire, well the name
changed as it went through the courts. But that,
there's -- if you look at the decision on page,
well it's page 17 of the copy I gave you.

They talk in terms about how the independent review
takes it outside of the plan. And, therefore it
really has to do with the administration of the
plan, and therefore it would invoke ERISA
preemption.

And it violates ERISA according to them. According
to Texas court. And I think I heard comments
earlier from Representative Prague indicating how
do we deal with the ERISA plans.

Well, I'm suggesting to you that if you fool around
with the ERISA plans, you're going to get burned.
Because you're limited in what you can do. So, the
question here really is, you know, okay what can
you do and is it going to be worth it?

Given what we've got already in Connecticut. I'm
not for, you know, I mean I'm for expanding
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patient's rights. I want the right to sue. And
I'm telling you that I'm satisfied with what we
have right now.

I don't want to take the chance that what you do in
an attempt to, I know you're trying to respond to
your constituents concerns. I mean, I know that.
But I'm also in the court system, and I also
understand how this thing is going to work.

And the way it's going to work isg, first of all,
it's going to be very uncertain. And I don't know
that you want that. I don't know that in your
attempt to respond to constituent's needs you want
to restrict rights. I'm afraid you're going to do
that.

REP. DILLON: Just a, and I think we'd all agree that
the history of ERISA is a classic tale of
unintended consequences. And that I wonder that
just as a matter of fact, and I should, the Fifth
Circuit -- that, the Texas case is on appeal?

ATTY. BILL SWEENEY: Yes.

REP. DILLON: With the McGam case in the Fifth Circuit?

ATTY. BILL SWEENEY: ©No. The case that I'm talking
about is the corporate --

REP. DILLON: No, the McGam, New Orleans?
ATTY. BILL SWEENEY: Well, the New Orleans case --
" REP. /DILLON: Where the court held that the --

ATTY. BILL SWEENEY: Is that the Cigna case or the --
there is a Cigna case on the willing provider, if
that's what you're referring to.

REP. DILLON: No. It was 1990 McGam, the court held
that the plan had an absolute right to deny
benefits --

ATTY. BILL SWEENEY: I would respectfully respond --

REP. DILLON: Okay.
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BILL SWEENEY: -- to any law that you cite to me
from 1990, is irrelevant. Because of the
Traveller's case. I mean, it's changed things
dramatically. : ‘

DILLON: No. This is a court holding.

BILL SWEENEY: I understand that. I'm talking
about the U.S. Supreme Court case in the
Traveller's supreme court, United State Supreme
Court case I think has changed the whole outlook
here.

DILLON: Because it moved it in the other
direction?

BILL SWEENEY: Yes. I'm not sure that the McGam
case has any relevance in today's world, is what
I'm saying to you.

DILLON: Oh, I don't know. I think that's
disputable. Oh, you're talking about Traveller's
Cuomo?

BILL SWEENEY: Yes.

DILLON: Uh, huh. So that you wouldn't necessarily
-- so your argument basically that in that you
wouldn't predict the outcome on the appeal in the
Fifth?

BILL SWEENEY: No way. I mean, the Fifth Circuit:
has taken a more restrictive view.

DILLON: Right.

BILL SWEENEY: So, I mean if they're consistent
with, I mean, they're more -- they're the ones who
preempted the annual and provider statute in the,
it's a second -- it's a Fifth Circuit case, Cigna

was a defendant in ‘that case.
DILLON: Right.

BILL SWEENEY: And as an example, though, of what
I was trying to say earlier about reading the tea
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1eaves as far as the U.S.. Supreme Court, that case
was -- they moved to have that case, they filed a
petition for certiorari on that case.

The Supreme Court turned it down. Napoletano went
up, okay. Almost going the other way, they turned
that one down, too. I think there's a message
here. They're sick of it.

If you read the Dillingham case, and Judge Justice
Scolia's decision, he basically says, we tried to
fool around with this. We got no where. We're
walking away from it. 8o, I don't think vou're
going to get the relief. Unless it's framed
differently.

DILLON: Well, I'm just trying to sort out exactly
what your bottom line argument is. Cause if you're
not --

BILL SWEENEY: My bottom line argument is --

DILLON: But theoretically, you were saying that
we're putting things at risk because --

BILI, SWEENEY: Yes.

DILLON: -- because of the second, what's going on
with the second and the fifth. But then you talked
about Traveller's Cuomo, as having changed --

BILL SWEENEY: Okay.

DILLON: -- the context. And so, if what you're

ltelling us is that the case law is doing what we

ATTY.

SEN.

REP.

SEN.

need, and we shouldn't put it at risk by changing
the statute, is that what you're saying?

BILL SWEENEY: Yesg. That is what I'm saying.

HARP: Thank you. Is that it, Representative
Dillon? :

DILLON: I think so. Thank you very much.

HARP: Okay, great. Senator Kissel.

0026917



68
kmg PUB. HEALTH/INSURANCE/JUDICIARY March 23, 1999 002698

SEN. KISSEL: Thank you very much. And I thank the
chair's for understanding that I have to leave in
about ten minutes for another committee, aging
committee hearing.

I hear what you're saying, Attorney Sweeney, and
it's interesting. An unholy alliance of positions
between the CBIA and the Connecticut Trial Lawyers
Agssociation. Doesn't happen very often. But it
also, but also what both groups --

ATTY. BILL SWEENEY: For different reasons.

SEN. KISSEL: Well, both groups are urging us to do is
sort of like telling a bird not to fly. Because a
legislature legislates. And so many of us really
want to continue with patients rights, and to
really do something positive.

And to have people tell us, 1f you do absolutely
nothing this year, that's the best thing you can
do. That's very, that's a very hard thing to
gswallow. Microscopically, I, you know, the broad
issues, I understand what you're saying.

Don't fix it, it isn't broke. There's enough of a
playing field out there for me as a plaintiff's
attorney to work. But specifically, if we end up
doing something, i1s your position similar to the
Attorney General's in that, make it broad so that
don't lock out the ERISA people, because the courts
in their ultimate decision making may include them.

And also, if you're going to create a construct, as
much as you're against a construct, make it
parallel and similar to the one we have for
physician's malpractice.

And I believe I heard the Attorney General saying,
although he indicated to the Chairwoman Eberle that
there might be a way to use the appeals process.
That's sort of up in the air.

But is it your view that the appeals procesgs 1is
distinct in that that should not be used as a
gatekeeper gituation if you're going to --
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BILL SWEENEY: I have absolutely no faith in that
process. In the appeals process.
KISSEL: Could you tell us why?

BILL SWEENEY: It's always a stacked deck. I
mean, it's just not a process that people get a
fair shake in.

KISSEL: Why?
BILL SWEENEY: It's a -~ why? I mean, you can go

to the, for instance, the stockholder situations
that are all, you have to go to binding arbitration

there. I mean, those things are so geared. I
mean, they don't even have hearings now in
Connecticut.

You know, you've got to go to New York for a
hearing. I mean, so you know, this happens over
time. But I just don't see it as being the place
to resolve these problems.

KISSEL: What about an affidavit situation like we
have with the regular malpractice?

BILL SWEENEY: Well, I would be opposed to that.

I mean, I think that the certificate of good faith,
which is rather unique to Connecticut for the
physician's care. That's what's at issue.

I mean, if we're talking about regular, you know,
ordinary negligence is the term you're using with
regard to the management. If the, the problem I
have is this. Is that, where's that line going to
be drawn?

First of all, can there be a red line drawn on that
gquestion between the quality of the care and the
coverage. In other words, the company takes the
position, no this is a coverage question.

And the physician takes, no, no it's a quality
issue. Where are you going to be stuck with that?
Cause if it's a quality issue, I mean if it's a
coverage question, if somebody finds that it's

coverage question, it's preempted.
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According to Judge Droney;s decision. And that's
coming from the Third Circuit. And it's a very
well respected decision.

KISSEL: (inaudible - microphone off) drawing that
distinction in this decision by saying, this is not
a coverage issue, this is a quality of care issue.

BILL SWEENEY: I understand that. I understand
that. But I can see situations -- I mean, let's,
the psychiatrist that was just before us, I mean,
most of these plans have limited numbers of
psychiatric consultations, okay.

So, the person reaches the end of that line, has
that -- those six sessions or whatever they give
you, and the physician says they need more. And
the plan says, oh it was only coverage for six.
What are you going to do there?

KISSEL: (inaudible - microphone off) and one last
point. I hear what you're saying. In Section 3,
where it says, no person may maintain (inaudible)
under the provision --

BILL SWEENEY: Section three of the Connecticut,
or Texas?

KISSEL: Of this proposed bill.
BILL SWEENEY: Yes.

KISSEL: _}HB7032. Section 3 says that you have
(inaudible - microphone off) process. And I guess
what I'm saying 1is, 1f we went forward with the
construct -- if we went forward with a construct
such as this, and we also had somewhere out there a
two-year statute of limitations, you cannot bring a
cause, but within so many, so much period of time.

How would vou envision these things interrelating?
And my concern is this. Someone comes up to an
attorney. They want to bring a cause of action.
They're within about 30 days of the end of a
statute...
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(gap in‘tape 2a - 2b)

...but they haven't even started down this appeals
process. It seems to me that they can never
exhaust that process before that statute would trip
them up. How do you see those two things working
together?

ATTY. BILL SWEENEY: Well, number one, I mean in the
medical malpractice setting, for instance, you
passed a statute that said that you can file for an
extension in three months.

So, I mean there's a mechanism to do this. You can
-- but it requires passing another statute.

Because that's just geared to medical malpractice.
But I really think if you read the Texas decision,
that that Section 3 would very likely be stricken
from the bill.

If you follow the Texas decisgion, I mean I -- the
decision is well written. It is a, and it's
current. I mean, with respect to Representative
Dillon's question. I mean this stuff is, every day
ig new.

I mean, it's not like you go back to Mrs.
Pallsgraff or something, vou know. There's nothing
that's more than two or three years old that's
really, you know, good precedent.

And that whole thing about being outside of the
plan, that, they cite Traveller's. The judge in
Texas cited the Traveller's case for the
proposition that that would be preempted because
that would affect plan administration.

If you read the Napoletano case, Justice Katz's
decision, and I've cited a guite lengthy portion of
it in the statement, she talks about affecting the
plan, and why Napoletano and Hollis don't affect
the plan. And why it should be allowed to
continue.

But it's a very nebulous area. And it's very hard
to predict. And I think one of the reasons the
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Supreme. Court has taken the position it has, is
because they've tried to tinker with this thing for
how many vyears, and they've just thrown their hands
up and said, we're going to let everybody stay.

If New York wants to do it one way and Connecticut
wants to do it another way, we're not going to find
a federal question here. Leave it alone.

KISSEL: Thank you very much. Thank you (inaudible
- microphone off) Madam Chairwoman.

HARP: Thank you. Yes, Representative Raczka.

RACZKA: Just so I can understand what you're
talking about. It's about staying in a safe
harbor. I have a constituent who comes to me and
tells a story where his doctor wanted to do one
thing.

The doctor was overruled by his HMO. And he was
injured. And he wants to bring a suit to recover
for those injuries. Am I hearing you right that as
the law stands in Connecticut today, that that
constituent could come to your office and you could
file a liability suit seeking damages against an
HMO? '

BILL SWEENEY: Yes. That's what Moscovitch is all
about.

RACZKA: And so that's clear now. So you have no
hesitation about that?

BILL SWEENEY: No, I don't have any hesitation
about that.

RACZKA: Thank you.
HARP: Thank you. Representative Nardello.

BILL SWEENEY: Well, let me just say, the only
caveat I would put into that, no no, wait a minute.
But this is a problem you're going to face
regardless of what you do. Is that, you know,
given the kind of plan he has, it may be a problem.

002702
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Given the kind of plan -- if he's got an, because
again, if it's 'a, you know, a plan that is subject
to ERISA, I mean you run a dgreater risk in those
gsituations. So you have different plans of varying
risks in that law suit, jurisdictional question,
was what I'm trying to say to you.

It's not a one-size-fits-all. And I think you're
trying -- and I understand why you're doing it.
And I don't fault you for trying to do it, other
than to tell you that if you try to do it, you may
not be successful. There isn't a one-size-fit-all
answer. That's the problem.

REP. RACZKA: ' I guess my, what I have to be concerned
of, you know, as the State Representative from my
humble little district, is I need to get a comfort
level where I know that my constituents are
protected from negligent decisions.

I have, you know, I really need to have that
comfort level. Cause that's one of the reasons why
they sent me here. And if it's out there, and I
can tell them, vou know, most days, most plans,
yvou're safe.

Don't worry about it. You know, we resolve this
through our court system. That's a good answer for
me. I like that answer. But I need to know that

that answer does, in fact, exist.

ATTY. BILL SWEENEY: That's the, the Moscovitch case
would provide you with that kind of cover. And so
does Napoletano. Napoletano wasn't a medical
malpractice case, but it had to do with the
patient's selection of doctors.

In other words, in the Hollis and Napoletano
situation was, the Hollis people picked the doctors
that are in Napoletano. They picked Cigna because
those doctors were in the plan.

And then they through those doctors off the plan.
And these patients said, wait a minute. You know,
I had some patients in that case, people having
cancer therapy. Things of a very sensitive nature
that you just, it's not like going out and hiring

Bl
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another internist.

So, in Napoletano the Supreme Court of Connecticut
said that, as long as you don't affect the plan,
the plan's administration, you can bring the law
suit. So in the state court you've got cover. And
in, with Judge Dorsey's decision, I mean Judge
Droney's decision in the federal court you've got
cover.

Now, you can't say that, you know, in
Massachusetts. You can't say that in New York.
You can't say that in Pennsylvania. But you can
say it in Connecticut.

HARP: Thank you. Representative Nardello.

NARDELLO: I'm trying to sort all this out after
all this testimony. And it's certainly been an
interesting hearing. In your testimony, I
understand what your bottom line point is.

But the key word is, you say "may." So is what
you're saying to us today, i1s that no bill can be
crafted to make this a better system? Or, it has
to be crafted very carefully.

We understand it has to be crafted very carefully.
So which of these is it? Because if, that's
extremely important as far as we're concerned.

BILL SWEENEY: Well, I would answer your question
by saying that it has to be crafted very carefully.
What I would suggest to you is in doubt, is that

what's left for you to legislate about as a state
legislature, may or may not make the difference
that yvou think it's going to make. That's what I'm
trying to say.

NARDELLO: And I understand that. And that
probably applies to a lot of other things we do
here. ‘

BILL SWEENEY: Well, I don't think you, I mean,
you know this ERISA question is just, I mean, it's
by itself is one of the more confusing things. And
it is the classic, you know, state federal
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struggle.

And I don't think that there's too much that you do
here that has these inherent struggling questions
about it. And, not to presuppose that I know all
of what you do, but this is an issue that when I
argued the Napoletano case in front of the
Connecticut Supreme Court, I -- one of the
arguments I made wag, let's everybody agree that if
the United States Supreme Court doesn't understand
ERISA, nobody else in this room does either. And
that was agreed to. And we went from there. I
mean, that's the kind of -- it's the blind leading
the blind in this guestion.

Because people say, oh vou can't -- people told me
we couldn't bring Napoletano. People said, oh you
can't do that. Well, we did it. But, do you
follow me? I mean, it's just that kind of stuff.

It's very difficult. And I would feel more
comfortable, seeing what the Fifth Circuit does
with the Connecticut -- with the Texas statute.
Seeing what Congress does with it.

I mean, I don't see why you can't appoint some sort
of a study committee to study this thing further.

I can't see why you can't do that. Because I
think, the problem you have is, for instance, when
you accept, when you passed the product liability
statute, when you, in 1987 or whenever it was.

That came from the Uniform Commissioners. You had

some, you had a lot of people having input into it.
You had a lot of people who had, in effect, signed
off on it. This thing here is one of the more, is

a mosaic.

And to say that, and I'm suggesting to you that,
I'm not saying you can't do it. I'm saying (a)
you've got to be very careful what you do. And (b)
I don't, I'd want to see what some of the courts
are going to do with this.

I'd like to see what the Fifth Circuit does with
the Texas statute per se. Because they could throw
the whole thing out. And if vou believe that
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they're going to be consistent with their prior
decisions, and since they threw the Louisiana any
willing provider out. I mean, I know they don't
bet down there, but I'd offer a bet that I would
not offer a hopeful prognostication.

REP. NARDELLO: Well, let me just say that what I'm
taking from your testimony is, that the potential
exists to draft a statute. It has to be drafted
very carefully, and possibly could need further

study.

ATTY. BILL SWEENEY: Correct.

REP. NARDELLO: Thank you.

SEN. HARP: Thank you. Representative Eberle.

REP. EBERLE: Thank you. And thank you, Attorney
Sweeney. This is sort of reaffirming for what I've
been saying, is that ERISA is not easy. And

there's going to be very limited things that we can
do under it.

We are exempting plans that are ERISA plans from
the application of this statute. Would not,
doesn't that get, I mean I know that may severely
limit the plan --

ATTY. BILL SWEENEY: Can vyou tell me exactly where you
do that?

REP. EBERLE: -- that we can effect.
ATTY. BILL SWEENEY: Can you tell me where you do that?

REP. EBERLE: In the definition of managed care plan,
line 33 to 36.

ATTY. BILL SWEENEY: Okay.
REP. EBERLE: Okay.

ATTY. BILL SWEENEY: What bothers me about your
' definition is that, I think it's too restrictive.

REP. EBERLE: Okay. And then on one hand you're telling
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us you're not going to -- don't do anything because
you're not going to be able to get at the ERISA
plans the way you think you can. On the other hand
you're saying, are you saying what the Attorney
General, don't exclude ERISA plans from the bill.

BILL SWEENEY: I'm saying to you that, your
definition may very well not contemplate who's
going to be offering managed care. That's what I'm
gsaying to you. There are a lot of organizations
now that are considering being managed care
companies that aren't managed care companies.

Until a short time ago most of our insurers around
here were not managed care companies.

They've become managed care companies. But I'm
talking about non-traditional insurers,
organizations, corporations, labor unions in some
instances. 8o, be careful about that.

EBERLE: But that's a separate issue from --

BILL SWEENEY: I understand that. But it's in
your definition that I --

EBERLE: I'm talking about the last four lines of
that definition, not the top. If we exempt, I mean
if the Attorney General took issue with --

BILL SWEENEY: I would agree with him, but --
EBERLE: -- exempting ERISA plans —--'

BILL SWEENEY: I would agree with him on that
particular issue. I would agree with him. That
you really do look for trouble by including them.
I mean, I don't see --

EBERLE: So you're saying don't exempt them, but
you can't do what you want. And you're asking for
trouble, so don't do the bill at all?

BILL SWEENEY: I think I'm basically saying that,
ves. I'm concerned that, I mean if you get this
bill passed, and it is obviously the Texas bill
with some changes. And the Texas bill is
preempted, and totally preempted, then where does
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that leave you?

EBERLE: Well, it's preempted only for ERISA plans,
right?

BILL. SWEENEY: I don't know about that. Because
there's parts of the statute --

EBERLE: But there -- the preemption is under
ERISA. So if you're not an ERISA plan, the
preemption doesn't apply, right?

BILL SWEENEY: Well, it -- that's an interesting
guestion, because if it relates to the plan, I
don't see -- I'm of the opinion that if it's going
to relate to a plan, as it's defined under ERISA,
it's going to be preempted.

EBERLE: Oh, I agree with you there. But what this
says i1s that if you are an ERISA plan, we're not
trying to legislate for vyou.

BILL SWEENEY: Well, then I guess the question I
ask you is, what's the public policy benefit of
that? So some people have managed care rights and
other people don't.

EBERLE: Okay.
BILL SWEENEY: I mean, I think this is kind of

like an across the board kind of issue. And if
you're going to, it's kind of almost, it's kind of

like choice auto insurance or something. I mean,
and I don't know that we want to go there with
this. But who knows where we're going to go.

EBERLE: Okay. And, can you clarify me on, for me,
on Napoletano and Hollis, were those just
directions from the Supreme Court to allow superior
court cases to go forward? Or, have you gotten to
final decision on those?

BILL SWEENEY: Those cases have been settled.
EBERLE: Okay. So, you never reached the ultimate

decision. The Supreme Court holding was just that
you could go forward with the case?
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BILL SWEENEY: - That's right. The Supreme Court
holding was on the issues of the procedural
guestions of whether you could proceed in the state
court under, whether it could proceed under state
court. And the casges were subsequently resolved.

EBERLE: Okay. And Moscovitch also, as I
understand, was the federal district court saying
that you could go forward in the state court. It
was not an ultimate decision --

BILL SWEENEY: That's correct.
EBERLE: -- that proves liability.
BILL SWEENEY: I mean --

EBERLE: Because I think that's important for folks
to understand. We don't know yet whether we'wve got
rights of action against ERISA plans yet, until the
case actually goes -- '

BILL SWEENEY: Exactly.
EBERLE: -- through to adjudication.

BILL SWEENEY: And, you know, there's been some
talk earlier about lawyers trying to sue as many
people as they can. Well, basically we're forced
to do that under tort reform and under the
apportionment of damages issues.

I mean, so that's why that's done. But, having
said that, and admitting to you that I have to .
bring actions against people I don't think I would
have done prior to tort form because of their
minimal responsibility.

But there are plenty of malpractice cases
specifically where a jury, where there's four
defendants, and the jury only comes in against one
of them. Or comes in against two of them.

So, I mean, yvou know, we're basically deciding who
gets in the starting gate. I'm suggesting to you
that, I'm not saying to you that -- what I am
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saying to you is that by effecting the rules at the
starting gate, and not allowing the process to
work, it doesn't make any sense.

I mean, you —-- it implies there's no faith in the
gsystem. And, you know, I understand there's some
people who don't have faith in the system. But if
you're there on a daily basis and see what happens
in the system, you have a different opinion.

That's all I can tell you. So that, these cases /
that proceed, ordinary negligence has to be proved.

And if the managed care company can prove that

it's not ordinarily negligent in the situation,

then they're not goiling to have the judgement.

So, these are kind of preliminary ruleg that you're
establishing. And, it doesn't contemplate that the
process works it's way.

REP. EBERLE: Okay. Cause I think people think that the
Moscovitch case says, you know, now we can go after

ATTY. BILL SWEENEY: No, it doesn't say that.

REP. EBERLE: -- managed care plansgs. And I don't -- it
doesn't sgay that.

ATTY. BILL SWEENEY: It says that the HMO doesn't get
out on a technicality. And it Cigna, it says that
Cigna doesn't get out on a technicality.

REP. EBERLE: The trial court is still going to have to
find that it was quality of care, not quantity or
benefit.

ATTY,., BILL SWEENEY: The judge will charge the jury
accordingly.

REP. EBERLE: And that can still be appealed and go on
up if -- :

ATTY. BILL SWEENEY: Well, I mean, there's also a motion
for summary judgement that could be filed. Which
would be filed at the conclusion of the discovery
section, or the discovery stage of the trial.
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I would assume that there are plenty of cases,
employment cases being one that come to mind most
quickly, where summary judgement is part, is
basically, a lot of cases get settled depending on
that summary judgement.

Because if the action proceeds, people don't want
to be exposed. In the Cigna case that I was
involved in, there's certain things that people
don't want to get involved in. They'd rather get
the thing resolved. So, you know, there's plenty
of things in the system. I mean, it's kind of
ignoring the process that's already in place.

And it doesn't mean that because you allow a suit
againgt an HMO to proceed, like Moscovitch does,
that you're going to get a verdict against them
either. But to say that they shouldn't be in the
mix, or to affect their ability to be in the mix,
is what I'm concerned about.

And I'm just saying to you, you got to make a
decision. You got to weigh alternatives. And, I'm
not sure that things as they stand today are in
such a place where I could predict with any degree
of certainty what's going to happen.

REP. EBERLE: Okay. I just want to clarify it that
you're not saying that we have liability now so
don't mess with it. You're saying that, because I
see the whole situation as still totally influx.

ATTY. BILL SWEENEY: Okay, let me -- I'll say, we have
jurisdiction over HMO's now.

REP. EBERLE: Under certain very limited claims.
ATTY. BILL SWEENEY: Under, yes --

REP. EBERLE: I mean, you have the ability to go forward
at the trial level --

ATTY. BILL SWEENEY: If you go in there and you try to
tell the HMO about what kind of standard, and if
you, as I made reference to, the Texasgs federal
court found that termination of physicians was
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preemptive.

Which is what Napoletano upheld. So, when I talk
about mixed bag decisions, I don't want to give
away, you know, the holding in Napoletano. I don't
think any of the people from the medical
association want to do that.

EBERLE: Can you tell me under this quality of care
versus quantity, where decisions regarding
appropriateness of care and decisions on formulary
drugs, or decisions on the medical necessity of a
procedure, where have the courts, have the
different trial courts, or the different circuits
ruled on that? And where do they come down? Cause
I understand it's only quality of care that we --

BILL SWEENEY: I don't -- first of all --
EBERLE: -- jurisdiction over.
BILL SWEENEY: -- as I again making reference to

my response to Representative Dillon. I mean, this
case in Texas 1s a year old. Napoletano is three
years old, and it's almost irrelevant. So, the
cases that you're reading about are cases about
jurisdiction.

They're not about, you know, jury findings that get
to the real issues of fact. I don't think those,
thogse -- although the Kaiser case in California
made a point about that though.

EBERLE: Which was?

BILL SWEENEY: About an, I think it was an $80
million verdict against Kaiser for refusing or
stalling the treatment of a cancer patient who
eventually died. And they found all these memos
that they were trying to stall the case. They were
claiming that his treatment was experimental, and
it was this and it was that. And a --

EBERLE: Is that Kailiser or Aetna?

BILL SWEENEY: No, this was Kaiser. And then, of
course, there was the Aetna case.
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EBERLE: Okay. Was that an ERISA plan? The Aetna
was not. That's the reason it went forward.

BILL SWEENEY: I don't -- I can't tell you about
the Kaiser situation. I mean, the specifics of it
other than the verdict and what went into it.

EBERLE: Okay. Well, thank you.

HARP: Thank you. Are there further questions? If
not, thank you very much.

BILL SWEENEY: Thank you.

HARP: Our next speaker is Edward Volpintesta.

DR. EDWARD VOLPINTESTA: Good afternoon. As you said,

my name is Ed Volpintesta. I'm a family doctor
from Bethel where I've been in practice for 25

vears. I happen to be chairman of the board of
trustees of the Fairfield County Medical
Association.

And I am very much in favor of supporting HB7032.
Ags you know, harmful and sometimes fatal outcomes
occur when managed care organizations delay or deny
care the physicians deem necessary.

In fact, the rights of patients to sue HMO's is
essential issue that divides our political parties
today. 1In the fall it was the one single issue
that divided all interested parties discussing the
patients bill of rights.

You've heard much testimony today about what's
happened in Texas, so I'm just going to mention
this briefly. But, the case in Texas, and the
recent case here in Connecticut with Judge Droney,
both instances the courts ruled that ERISA did not,
in fact, hold and that the HMO's were liable.

I'd like to remind us all that ERISA, which was
enacted in 1974, took place in a different time,
and with a different set of circumstances. In

1974, most of us were insured under indemnity
plans.



REP.

84 :
kmg PUB. HEALTH/INSURANCE/JUDICIARY March 23, 1999

002714

HMO's were just being contemplated. I think
President Nixon was just putting aside some money
to do some research into HMO's and to help them get
started. It's my belief that our courts are
beginning to understand that hiding behind ERISA's
protection is really an abuse of the original
intention of the act, which was really meant to
protect emplovyees benefits.

Managed care's strategies have taken on a life of
their own in the past few years. In some instances
cutting costs seem to have taken precedence over
human decency, and profits seem to be more
important than common sense.

Now what other conclusion can we draw when we
consider the drive-through mastectomies and the 24
hour deliveries. Let me remind you that it
required legislation to eliminate these practices.

Market oriented attitudes like these are
incompatible with the soft intangible values that
our citizens have come to expect from medicine as a
caring profession.

Thus we need to prohibit health insurers from
continuing to unilaterally decide what is medically
necessary and what is not. If we don't, there is a
real danger that their hard-edged market mentality
will lead to excessive commercialization and
routinization, and will replace individualized

attention which should be the hallmark of medicine.

We need to assure that doctors make decisions for
their patients without undue interference from
insurers. Medical necessity must be determined
according to a prudent physician standard.

If we pass _HB7032, we will have taken a very
important step toward assuring that managed care
organizations take responsibility for their
actions. This is necessary if Connecticut citizens
are to be taken care of, not only cost effectively,
but humanely as well. Thank you.

EBERLE: Thank you. Can I ask, if your members get
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a denial from a plan for a pre-approval, do they
then offer the patient the option to go forward at
their own expense with the treatment that is being
recommended?

DR. EDWARD VOLPINTESTA: Representative Eberle, I mean,
what I do is, we tell our patients exactly what
happened. And in all fairness, it's not a very
common occurrence. Most of the times, HMO's will -
- I'm a family doctor. ‘

Most of the times they will honor my
recommendation. It's when they don't that all the
problems begin. It's an endless telephone
confrontation. And --

REP. EBERLE: Are you saying it's not very often that
they disagree with you. But they do occasionally.

DR. EDWARD VOLPINTESTA: They do.

REP. EBERLE: And when they do, do you tell the patient
you have the option to go forward, but it's going
to be at your own expense because your plan isn't
going to pay for it?

DR. EDWARD VOLPINTESTA: Yeg, I do.
REP. EBERLE: Okay. And do patients opt to do that?
DR. EDWARD VOLPINTESTA: Most of the times.

REP. EBERLE: Okay. Do you also tell them about the
appeals process that they can appeal through the
insurance department? I guess I'm asking, do most
of the members of your association know that that
exists?

DR. EDWARD VOLPINTESTA: Yes, they do. And I think most
of us do tell them about the appeals process. In
all honesty, I think the average ordinary citizens
is kind of frightened about getting involved, and
calling up HMO's and getting involved in the legal
system. So I think they really don't avail
themselves of that privilege.

REP. EBERLE: Would it help if we had a brochure with an
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800 number that you could give to them?

DR. EDWARD VOLPINTESTA: Yes.

REP. EBERLE: Okay. Cause I think one of the things
that we're very interested at looking at is making
the appeals process more widely understood and more
accessible. Because I think that that's an
important avenue.

The other guestion that I guess yvou've answered, we
hear all the time about what happens up to the
point where the plan denies. We don't often hear
about well what do you do after that? Do you go
forward with the treatment and treat the patient
anyway, or?

DR. EDWARD VOLPINTESTA: Yes, we do. I do. Sometimes
we go out of plan. We have to send a patient to
another city, something like that. Generally, we
go ahead and do what we have to do.

REP. EBERLE: Okay. But I mean, that's the assumption
that we may care that doctors have the obligation,
you know, under their own oath. And under their
own standards to go forward with treatment if they
believe it that strongly.

DR. EDWARD VOLPINTESTA: See, where the problem comes in
ig, for example, in hospitalization as an example.
Someone has their appendix taken out. And the HMO
may say, well three days, two days, they should be
back home. '

And, every patient is an individual. And there's
some people, a young child can go home in 24 hours.

They're wonderfully resilient. Somebody my age
needs three or four days. And we don't always get
it.

And increasingly over the past few years, I've had
more people going home, and a day or two later,
right back in the hosgpital. Cause the HMO says,
they have to go home. So then I tell the patient,
well if I don't send you home today, there's going
to be trouble and we're going to -- you may get
stuck with the bill.
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Which, you know, is a $1,000 a day. And, of
course, when people hear that, you know, very
people have that kind of money laying around. And
they will go home an extra day or two earlier, for
example.

REP. EBERLE: Is this after you've talked with the
insurance company about wanting this particular --

DR. EDWARD VOLPINTESTA: Sometimes.
REP. EBERLE: -- individual to stay?

DR. EDWARD VOLPINTESTA: Sometimes I don't talk to the
insurance company.

REP. EBERLE: Okay.

DR. EDWARD VOLPINTESTA: Talking to the insurance
company is as if I just, I can't express to you how
much the administrative red tape has filled up my
day, particularly as a primary care doctor. I'm
not saying we go back to the days when doctors
ordered and did anything they want, and health care
costs skyrocketed.

Which is why we have managed care in the first
place. But, my day is increased at least by one
hour with telephone calls. Just filling out sheets
of paper. And it's demoralizing. And it's tiring.
It's distracting. And I sure wish we could
eliminate that or diminish it as much as we could.

REP. EBERLE: Okay. Thank you. You've been very fair
in your testimony. Representative Farr. Thank
you.

REP. FARR: Yeah, just to follow up on some of that.
Cause I think that was helpful, that testimony.

DR. EDWARD VOLPINTESTA:  Sure. Love to.

REP. FARR: You're a primary care physician though, so
actually the problems that most people associate
with HMO's I would think would tend to be more at
the specialist level?
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DR. EDWARD VOLPINTESTA: T at's r g t.

REP. FARR: Because, and what type of areas of care do

you see that you have conflicts with HMO's, if any?

DR. EDWARD VOLPINTESTA: Representative Farr, I have,

REP.

particularly when I, and you hit it right on the
head. When I make a referral, let's say I had a
long-standing relationship with a patient. '

And I send him to a surgeon who has to fix his hip.
And, while that surgeon may or may not be on the
plan, but where we run into problems is, many of
the surgeons have dropped out of many HMO plahns,
because their prices for procedures have been very
slashed.

For example, getting a hip done. I forget what
they -- I can't be, maybe four or $£5,000. But I
think it's been decreased by one half. So

sometimes I have to find a surgeon in a different
town.

And, you know, it breaks that continuity of my
relationship with the patient. I don't, I'm sure
many times the other surgeon is adeguate, is
acceptable. But I don't know him, and I can't
follow my patient through the hospital.

So that's one of the negative parts. I don't know,
did I answer that question alright?

FARR: Yeah. But in terms of your own treatment, I
would assume that you don't actually get very many
rejections --

DR. EDWARD VOLPINTESTA: I don't.

REP.

DR.

FARR: -- maybe medications?

EDWARD VOLPINTESTA: As a primary care doctor, T

don't. My biggest problem probably would be with
these formularies. I hate them. And I was going

to bring them here today. Every, I belong to all
the big HMO's.
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And everyone sends me a little book, maybe about
100 pages, that breaks down various disease
categories, and the medicines that they recommend.
And they're all different. I mean, it's really
im ractical for me to sto to -- '

REP. FARR: Okay.

DR. EDWARD VOLPINTESTA: ~- to change your blood
pressure, or look at that little book with every
patient I treat. That drives me crazy.

REP. FARR: And another thing. I mean, the Attorney

General had, in his testimony, he I think
inadvertently talked about the doctors as employees
of the HMO's. But you're not an employee. And you
recognize the independence of the physician. Is
that correct? I think your testimony with
Representative Eberle --

DR. EDWARD VOLPINTESTA: I feel like an employee, many

REP.

days. I'll tell you why, for example. When I took
my state licensing exam here in Connecticut, that
gave me permission to practice unsupervised
medicine anywhere in Connecticut.

Well, lo and behold, you know, twenty years later,
HMO's own in a manner of speaking, the patients.
What I'm saying is, I could, if an HMO gets upset
with me because I'm not a good physician, or I'm
not using their formulary, or whatever, and they
drop me from their panel, that affects my
livelihood so severely that it's like saying, you
can't practice in Connecticut.

If only HMO's that I'm working for, with, whatever,
suddenly dropped me, where would I -- I couldn't
make a living. Which is frightening because in a
way, it's a form of mind control over the medical
profession. It's something we don't talk about
very much.

FARR: You mentioned the formularies, and the
concern there. What particular types of cases do
you see that being a real problem with, as
inconsistencies?
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DR. EDWARD VOLPINTESTA: Anti-hypertensin, blood
pressure medicine. . Every, you know, and every
month literally, without exaggeration, there's a
new one coming, a new medication coming on the
market. And that list gets bigger and smaller.
And all the permutations become impossible to deal
with.

REP. FARR: So what you're saying, if you have five
patients you're treating for hypertension, and
they're in five different HMO's, you may have five
different formularies in terms of how you're
supposed to treat them?

DR. EDWARD VOLPINTESTA: Yes.

REP. FARR: And that's a major problem. I don't know an
answer. But that's an interesting issue. Thank
you. Just the other comment though on the -- I
think we overemphasize the short term hospital
cares, you know, in terms of being a major problem.

Because I'm more concerned about some of the other
igsues. Paperwork issues, the procedures. I mean,
you end up spending more time on administrative
work than yvou do in practicing medicine, which
ought not to be the case.

But, you know, in my own experience, I mean people
complain about short term hospital cares. I went
in for a double hernia one time, and went in at one
o'clock in the afternoon, I was back at home at six
o'clock.

And I talked to my father-in-law, and he told me
when he had his hernia thirty years ago, forty
years ago, and he was in the hospital for seven
days. I mean, I didn't get a hospital bed. But I
can't say I was, mine was less successful.

Frankly, mine was more successful. I was in better
shape than he was. So, I don't think that that's
the major issue. There are a lot of other issues
here. Thank you.

DR. EDWARD VOLPINTESTA: That's a good point.. I just
want you to know, we have much better anesthesia,
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much better post-op care.. So, you know, there's
other --

REP. FARR: And frankly there, and the other problem is
that hospitals become more dangerous places to stay
as you have sgicker people there in a concentration
than there used to be.

DR. EDWARD VOLPINTESTA: That's true.
REP. FARR: Thank you.

SEN. HARP: Thank you very much. Are there further
guestions? If not, thank you.

DR. EDWARD VOLPINTESTA: Thank you.

SEN. HARP: Our next speaker is Mag Morelli, followed by
Steve Karp.

MARGARET MORELLI: Good afternoon. My name is Margaret
Morelli, and I'm the director of government
relations for the Connecticut State Medical
Society. I'm here today on behalf of the
Connecticut State Medical Society, which represents
over 7,000 physicians in the state, to speak in
gupport of raised_HB7032, AN ACT CONCERNING THE
LIABILITY OF MANAGED CARE ORGANIZATIONS.

HB7032 is designed to hold health maintenance
organizations and other managed care entities
appropriately responsible for their actions that
result in injury to patients.

Managed care organizations are increasingly
encroaching on medical decisions, medical treatment
decisions historically made by physicians and other
health care providers.

When health care providers are negligent in making
health care treatment decisions, they are held
accountable through the legal system. Under
HB7032, managed care organizations will be required
to exercise ordinary care when making health care
decisions, and would be held responsible for their
failure to do so.
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We strongly believe that Connecticut patients
deserve no less. The managed care industry will
argue that health care maintenance organizations
and other managed care entities do not practice
medicine. '

However, when they deny payment for a covered
benefit, or perform utilization review procedures
negligently and thus delay needed care, or
substitute inferior care, their actions impact the
quality of medical care delivered to patients.

We believe they should be held accountable for
those actions. Some may argue that this bill
relieves physicians and other health care providers
from their responsibility.

Nothing could be further from the truth.
Physicians have been, and after this bill's
enactment, will continue to be legally and
ethically responsible for practicing medicine in
accordance with accepted standards of care.

The intent of this bill is to clarify, but should
not limit the accountability of managed care
decisions for the decisions they make, holding
defendants who are responsible for negligent injury
appropriately liable.

The bill should be amended to clarify that patients
who are harmed by their managed care organization's
decisions have recourse regardless of whether or
not their coverage is provided through an employer
gsponsored plan.

The legislation will not lead to an explosion of
litigation. These law suilts are already being
brought. But physicians and hospitals and other
health care providers are the only defendants, even
when the harmful decision is made by a managed care
organization.

The legislation would simply allow patients to hold
managed care decision makers appropriately
responsible for their actions. The managed care
industry also asserts that defensive medicine will
return as a result of this bill.
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We believe that necessary medicine will return. If
the care covered by the health plan is properly and
promptly provided, it is more likely to save money

in the long run. ‘

I'd like to close today by emphasizing that with
the power to make decisions affecting people's
lives, should come the responsibility for making
those decisions.

Physicians and other health care providers accept
that responsibility. For the sake of the patient,
shouldn't we require health maintenance
organizations and other managed care entities to do
the same. On behalf of the medical society, I
appreciate your time. And I'd be happy to answer
any questions.

HARP: Thank you very much. Representative Farr.

FARR: Yeah, I have to comment on first of all, on
the irony of the medical society coming and
claiming that tort lawyers are the salvation of
America. Having sat up here when we did tort
reform, and the medical society coming up and
saying that, that the tort lawyers were the, you
know, the biggest evil in society.

I guess one of the issues that I raised before was
that in tort reform we gave some protection from
frivolous suits to the medical profession by
requiring a threshold to be met before action is
brought.

I don't see anything in this legisglation that does
that for HMO's. Does your organization suggest
that HMO's have, allow -- that we allow frivolous
suits against HMO's and not against doctors? Or
should we give them the same protection that the
medical society profession has? Or, should we take
away the protection that the medical profession
has?

MARGARET MORELLI: We would support the same protections

that the medical profession has. We are not
advocating for frivolous law suits, or even an
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increase in law suits. We are more interested in
supporting a level of accountability so that the
managed care entity understands the same level of
accountability, and the same standard of care that
the physician holds when the, as a team, are making
these decisions.

REP. FARR: Okay, thank vyou.

SEN. HARP: Thank you very much. Representative
Nardello.

REP. NARDELLO: Mag, in your written testimony you refer
to a Milliman and Robertson study regarding the
cost of the Texas liability legislation at 34 cents
per member per month. Could you, I don't believe
you provided that to the committee. Could you do
sSO7?

MARGARET MORELLI: Yes, I will. I will provide that.

REP. NARDELLO: Thank you.

SEN. HARP: Thank you. Representative Eberle.

REP. EBERLE: Thank you, Madam Chailrman. Good morning.

MARGARET MORELLI: Good morning.

REP. EBERLE: Afternoon, I guess. Following the line
that I was using with Dr. Volpintesta, what do your

members do when someone comeg in without any
insurance and needs care?

MARGARET MORELLI: I believe the majority of the members
would provide care to that patient.

REP. EBERLE: Provide the care.

MARGARET MORELLI: They cannot reject someone who comes
to their office seeking care.

REP. EBERLE: Okay, so if someone who had insurance
came, and the insurance company, or the managed
care company disagreed with the course of
treatment, you would not refuse to go forward
because the patient couldn't pay for it on their

El
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own?
.~ MARGARET MORELLI: Correct.

REP. EBERLE: Would that be considered malpractice on
the doctor's part if they did?

MARGARET MORELLI: I believe it would have to be an
informed consent with the patient. The patient may
choose to opt a different treatment method, if they
know the insurer will pay a different route of
treatment, or a different method of treatment.

There are times when the managed care company will
go directly to the patient with advice. For
instance, in formularies in which medication to
use. 8o I think it would depend on who made that
decision and the informed consent of that decision.
If the physician advised against something and the
patient still chose to go that route, I believe
that that would be a defense for the physician.

REP. EBERLE: Okay. You think the managed care
companies are talking directly with the patients
about the formularies, other than maybe a post card
that they send out to everybody, or?

MARGARET MORELLI: Well there were, at the hearing last
week there was one of the physicians that
testified, Dr. Schwartz, had a letter that had gone
to one of his patients, specifically to that
patient recommending one medication over another
that Dr. Schwartz had prescribed, and then offering
the patient a coupon for additional discount on
that medicatiomn.

So it was sort of a direct marketing medical advice
to the patient. And it seems to be that we're
hearing more and more of that sort of direct --
particularly just in the formulary area, though.

REP. EBERLE: Was there anything in the letter saying,
‘ discuss this with your doctor, or?

MARGARET MORELLI: Yes. Well, because the doctor would
have to make the substitution. So it did say to go
back to the doctor and discuss it with the doctor.
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EBERLE: Okay, thank you.

HARP: Thank you. Are there further questions?
Thank you. I just want to clarify something
though. You said if a person didn't have insurance
that a doctor would treat.

That's what the understanding that they had the
ability to pay. Or are you saying that they would
treat anyone who came to their office without
regard to ability to pay?

MARGARET MORELLI: Well, it depends on the situation.

SEN.

If someone presents at the office who needs
treatment, I do not believe a physician would turn
that person away. And I don't believe they can
turn that person away.

If someone is making an appointment for treatment
and there's discussion of payment, the physician
can require payment if there's no insurance when
that person arrives for the appointment.

HARP: Thank you. Further questions? If not,
thank you very much. Our next speaker is Steve
Karp.

STEVE KARP: Good afternoon, excuse me. I'm Steve Karp.

I'm the executive director for the National
Association of Social Workers, Connecticut Chapter.
ASW's always supported the concept that patients

have the right to sue their managed care company.

However, we do have some concerns very similar to
Attorney Sweeney's presentation earlier today that
we not craft language that ultimately limits that
right rather than expanding or keeping that right.

Given the fact that Connecticut, indeed, does have
three different cases that were mentioned earlier
that allowed people to go into the courts. We are
very hesitant to go forward with legislation.

Unless you truly believe you can come forward with
legislation that would be unlimited as to the
rights of liability, we do suggest that we perhaps

Ll
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study this further before moving forward.

We do think though that the real key here is trying
to come up with legislation that helps avoid the
need to ever go into a law suit. And there are
several bills before you today that we'd like to
just mention.

First of all, is the consumer advocate. And there
ig two bills, one before Public Health and one
before Judiciary. The fact is that patients really
can use an advocate because they're struggling to
understand and navigate the complexities of managed
care. Since patients do not know how their
insurance coverage works until they need to use it.
And since at that point you need coverage and run
into problems with your managed care insurer,
you're often ill and least able to deal with an
intransigent managed care company.

An ombudsman, really we believe is critical to
assuring that patients, and their families, receive
all the rights under law and hopefully make it not
necessary to move ag far as a law suit.

We also are very concerned about this bill in terms
of internal appeals. Currently, there's only the

initial appeal that has a deadline. I believe it's
60 days deadline for a managed care company to act.

Last week in front of Public Health someone from
Cigna spoke about the fact that he had at least
four appeal levels. Today Oxford told you they had
at least three appeal levels. This bill says that
you must get through all internal appeals and then
through the...

(gap in tape 2b - 3a)

...without regulation of internal appeals, the
entire internal appeal process, this is only going
to make the companies add more obstacles to keeping
people from reaching external appeals, and keeping
them from the risk of having their patient
ultimately going to court.

We did attach to our testimony, language that we
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have proposed regarding internal appeal process.
We're suggesting to you that there should be no
more than two levels.

That they should be fully regulated. What happens
now is for instance people don't know that they
even have the right to appeal. They don't
understand that. We had a member who got a letter
from their company saying that your appeal was
denied.

You have the right to external appeal. But in our
opinion, your case does not really apply to the
external appeal. So then people are not even going
that final step. Without regulation of internal
appeals, I think we're not going to get anywhere's
in this process.

Finally, we just want to point out that we know at
some point down the road, and I know I mentioned
this to Don Williams yesterday, Senator Williams
yvesterday. And he said at this point there's no
talk about a trade off.

But it's somewhere's down the road, there's going
to have to be a decision made as to how much
regulation of managed care will occur this year.
But we are concerned that we don't lose things like
community benefits, internal appeals, consumer
advocate.

We're concerned that they don't become a trade off
for a much more high profile right to sue, which
may not actually help as many people.

SEN. HARP: Thank you very much. Are there questions?
If not, thank you very much.

STEVE KARP: Thank you.

SEN. HARP: Our next speaker is Suzanne Haviland,
followed by A. Richard Tomanelli.

SUZANNE HAVILAND: Hello, my name is Suzanne Haviland.
I'm the director of the Health Care For All
Coalition. A coalition of more than 40 consumer,
community, labor, senior, women's and provider
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groups working together to reform the health care
system, and to increase access for everyone.

Actually we just testified yesterday on this. And
I wanted to clarify some things today, but also to
go over a little bit of what I said yesterday.
Which is that, over the past year, Health Care For
All members have been vocal in our support for
giving consumers the right to sue managed care
companies for malpractice.

And we included it in a checklist we developed of
15 key consumer protections we felt should be
included in the patients bill of rights that we've
attached to our testimony today. We supported the
right to sue because it is clearly a right that
individuals should have.

Managed care companies say they don't practice

medicine and shouldn't be liable like doctors. We

say, they do practice medicine. And we know from

countless hours of speaking to the public in the

past few months, canvassing literally thousands of
- households that the average person is with us.

However, given the experience of other states and
the court decisions in this state, we urge the
legislature to take a second and third look at the
language. We believe that there may be benefit to
forming a study commission to analyze this issue
more closely.

Unless we can be absolutely sure that the bill we
pass does not actually limit people's existing
rights. The court decisions leave the right to sue
open for discussion. The wrong legislation could
limit the court's interpretation of people's
rights.

It i1s certainly not the intention of legislator
advocates to limit the rights of consumers we know.
That is why we say that we need to have a broader
discussion about this bill before we act.

I cannot tell you today what the perfect language
would be for this bill to avoid hurting people. I
don't believe it exists now. We should work
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together to find the language.

A study commission or a legislative task force
could help. Bill HB7032 is not it. There is no
reason why someone should have to exhaust all their
appeals before they can sue.

And as 1is stated in Section 4 of this bill, who's
going to decide if "medical decisions are actually
provided by the managed care plan." Section 4 is
of serious concern to us. Because, again, managed
care companies say they don't provide medical
services.

They simply issue policies and statements and
opinions and mandates that have the power to heal
or to hurt us. This year we suggest you put the
real focus on two other appeal rights that
currently do not exist in our law.

Every month we may get many phone calls from
consumers who need help with obtaining coverage or
understanding their rights. And that is, and there
is no where they can turn. We ask that you
regulate as Steve Karp from NASW pointed out,
regulate and improve the internal appeals of HMO's.

Less than fifty people in one year use the state's
external appeal program when they had a problem
with denial of care by their insurer. You can't
use the external appeal until you've exhausted your
internal appeal.

Obviously people are getting lost for months in the
system and give up. We believe that health
companiesg should allow consumers to formally file a
conmplaint over the telephone, other than in
writing.

And this process should take no more than thirty
days. And finally, we need to establish an office
of consumer advocate for health care. This ig the
most important thing. We really think that people
need somewhere that they can turn that can advocate
for them, and help them with both concerns about
obtaining coverage, and concerns about the coverage
that they currently have. Thank you.
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SEN. HARP: Thank you very much. Senator Williams.

SEN. WILLIAMS: Thank you. ' Good afternoon. I guess the
problem that we face in the legislature on the
legal liability issue, is in Connecticut, does it
make sense to sit back and rely on judgement law,
which ultimately is unpredictable at this point.

Or, does it make more sense to act as a legislature
and set forth a statute which would clearly define
the issues of liability as it relates to managed
care. And, I'd just like your reaction on this
question in terms of predictability, both for
consumers. and for companies, versus the rather
uncertain playing field right now of the courts.
And parenthetically I want to say, I do agree with
the comments that have been made by you and others .
in terms of the appeals process, and not making
access to the courts contingent upon exhausting
every single appeal.

But any way, I'd just be interested in your
reaction?

SUZANNE HAVILAND: Well, I'm not a lawyer. And I have
called probably, I would say, and asked the
opinions of approximately six prominent lawyers who
have had some experience with this issue, to talk
with them about their, you know, thoughts.

And I asked similar, this similar question to you.
And I keep hearing back that first of all, just
because we may have gone, we may have come to a
decision in a convoluted way, doesn't mean that
that same path could not be taken again.

And that we need to look at the way in which, you

know, we came to the decisions that we have come,

and see whether or not that could be replicated in
the future. I know that there are all across this
U.S. there are a variety of court decisions which

people are looking at and analyzing.

I don't, as an organization, I don't think all of
us have, you know, that we have come to some
specific decision on this and said, oh we shouldn't
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do legislation. 1In fact, we'd like it clearly
spelled out.

The question is, how will that be clearly spelled
out? And we're not ready yvet. We don't know what
kind of language that would be. So I share your
concern about wanting to put something very
specific in language. It's just that we all want
to make sure that we don't limit people's rights.

HARP: Okay, thank you. Further questions? If
not, thank you very much. Our next speaker is A.
Richard Tomanelli.

DR. A. RICHARD TOMANELLI: Chairpersons and

Representatives on the committee, good afternoon.
I'm Dr. Richard Tomanelli. I've been a
psychologist in private practice in Greenwich for
22 years, and a consulting psychologist at the
Veetam Residential Treatment Center for adolescents
in Norwalk for twelve years.

I'll depart from my text for a moment and note,
I've voided all my managed care contracts in July
of 1998. I am here today to present the
Connecticut Psychological Association's support for

HB7032.

In 1995, Neti Moscovitch, a sixteen-year-old from
Brookfield, took his life at the Veetam Center.
Neti had been discharged from Danbury Hospital at
the insistence of his family's managed care
company, Physician's Health Service.

As a senior clinical resource person, it was my
responsibility to conduct interventions with a
devastated staff. It was a professional experience
I would prefer not to have had.

In 1998, Joseph Plocica committed suicide following
his discharge from the Texas hospital where he was
being treated for substance abuse and major
depression. The managed care mental health
subsidiary for Aetna Health Plans, refused to
authorize an extension of his stay, so that his
antidepressant medications might be stabilized.
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Both the Moscovitch and Plocica families have
brought suits against their managed care plans. In
both of these cases, the managed care companies
claimed they were immune from such actions because
the ERISA preemption shielded them from suits in
state courts.

This federal legislation passed in 1974 prohibits
suits against self-insured health plans. In 1974 a
minority of Americans were enrolled in such plans.
At the present time, the number of enrollees in
self-insured health plans has increased
substantially.

And the Congress has implemented major initiatives
aimed at allowing law suits to be brought in state
courts. We call your attention to the Access to
Quality Care Act. That's the Republican
initiative.

And the Patients Bill of Rights Act of 1999, the
Democratic initiative. The Moscovitch case has
been returned by the federal circuit for trial in
the state court, in Connecticut.

And the Plocica case has been ruled worthy of civil
action, according to a law passed in Texas in 1997.
The Supreme Court of Pennsylvania has recently
ruled that the ERISA preemption does not apply to a
negligence claim against U.S. Health Care.

A proliferation of initiatives has developed in
state legislatures throughout the country. The aim
of which is to circumvent the ERISA preemption.
These initiatives involve voiding so-called hold
harmless clauses, and allowing claims to be brought
for medical malpractice.

The hold harmless clause in contrast between a
managed care company and a provider, enables the
latter to indemnify the former when an action is
brought by an enrollee. Connecticut was among the
earliest states to prohibit such clauses in 1995.

Malpractice claims are based on the theory that a
managed care company is effectively practicing
medicine when it makes treatment decisions and thus
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ig liable when injury results to an enrollee as a
result of those decisions.

In a substantial number of cases before the courts,
the plaintiff is left with no remedy as a result of
the continued existence of the ERISA preemption.
Increasingly, the courts claim that they are
powerless to change ERISA, and that this is the
province of the Congress. ‘

It is hoped and expected that this year the
Congress will enact measures to enabled the injured
or harmed enrollees of self-insured health plans to
obtain proper consideration for their claims.

The Connecticut Psychological Association takes the
position that the consumer of health care services
is best protected by a combination, a combination
of a secure and comprehensive external appeals
process, and a firm liability law such as HB7032.

Such instruments will allow for unfettered access
to consistently high quality treatment. We also
applaud the language in Section 1, sub 1, which
sets forth the definition of appropriate necessary
care as determined by health care providers in
accordance with the prevailing practices and
standards of the medical profession and community.

In conclusion, as providers of behavioral health
services, and consumers of health care, we strongly
urge you to vote for HB7032, so that Connecticut
will take a major step forward to protect the
congumers of health care.

HARP: Thank you very much. Are there guestions?
Yes, Representative Farr.

FARR: Yes, thank you. I just, you said that the
HMO's should be liable when they deny service. But
the testimony before, on a previous doctor, was
that if all the HMO is doing in these cases is
sayving they won't pay for hospitalization beyond a
certain period of time.

Now that, presumably didn't someone tell the family
that the HMO wouldn't pay beyond that time, and
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that they have the option of paying themselves?

DR. A. RICHARD TOMANELLI: Representative Farr, it's

REP.

been my understanding that doctors, I'm not a
medical doctor. I'm a psychologist. It's been my
understanding that the policies of health
maintenance organizations with respect to uncovered
services, it made pretty clear to families and to
patients.

And so, right from the get go they're told, well
your HMO will pay for three days. If you need to
stay four or five, it's up to you. That's made
pretty clear from the outset. People are not
ignorant about that in my experience.

FARR: Okay. So they do have the option of keeping
somebody in a hospital longer?

DR. A. RICHARD TOMANELLI: Oh, certainly. Sure. It's

REP.

SEN.

up to you, vou need to pay for it.
FARR: Okay. Thank you.

HARP: Thank you. Are there further questions? I
guess I would ask a question. And I don't know if
you know the answer to this. But in terms of our
bioclogically based parody bill, which we passed a
couple of years ago, in your determination if the
medical provider, who ever that be, psychologist,
psychiatrist, made the determination that it was
medically necessary for the patient to stay in the
hospital beyond the days that were paid for, would
that not be in violation of the bioclogically based
parody law, if in fact that user, or client, had a
bioclogically based reason for being hospitalized
even though it was a mental health condition?

DR. A. RICHARD TOMANELLI: Mental health conditions are

becoming, Senator Harp, more and more acknowledged
to be the results of biologically based anomalies.
That having been said, certainly it would seem to
me that if an HMO denies the prescription of a
provider in terms of required hospitalization, they
would and should be held liable. Did I understand
your question.

002735
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SEN. HARP: You certainly did. Thank you very much. I
guess that's it unless there are other questions.
Thank you for your patience today, been here a long
time. Our next speaker is Norman Coutu.

NORMAN COUTU: Good day, Senator Harp, it's always a
pleasure to see you. And I want to thank you for
the opportunity of speaking today, and fellow
committee members.

My name is Norman Coutu, and I am a member of CSEA
Council 400 Retirees Legislative Action Committee.
We represent approximately 14,000 employee
retirees. CSEA is a member of the Health Care For
All Coalition.

I would like to testify today on the right to sue
legislation. CSEA has been a strong supporter of
this kind of legislation since managed care reform
bill of 1997. However, it has come to our
attention that we need to be very careful what kind
of language we put into any bill that allows the
right to sue.

You may need to study the issue more closely. The
intention of a bill is to help someone, and not to
restrict their ability to sue, or hamper it in any
way. We are not experts in this legislation, but
we do know one thing.

We want to give people the right to sue an HMO for
decisions that harm people. We don't care how you
do it through the courts, or through the
legiglature. Just do it right.

If in the end, you aren't careful and people don't
have the right, you will not have accomplished what
many of yvou promised in your election campaigns.
There are several things that you should do in
addition to considering the right to sue
legislation.

The most important right you can give people is to
establish a state consumer advocate program for
health care. This office should be independent,
and could help people who are having problems with
their HMO's.




SEN.

107
kmg PUB. HEALTH/INSURANCE/JUDICIARY March 23, 1999 (02737

It could especially be benefit to the seniors who
are having difficulty in their Medicare HMO plans.
It could be one office where anyone could call
that needs help with their current coverage, or if
they have no coverage at all.

It could egpecially assist the state to document
what kinds of problems people are having. And help
legislators better understand what kind of
legislation on health care would be most helpful.

Most importantly, this office should have the
ability to advocate for people in need no matter
who you are, or how old you are. I just want to
let you know that I live down in Norwich area, and
I was there when the people who were on Medicare
had their plans dropped from PHS. And one of the
other health plans.

And I'm fortunate to see that gentleman after he
spoke and pleaded with him not to be dropped from
the HMO's, and the problems he was having with, and
his wife was being for a stroke and then dropped
dead.

And so there are many articles throughout that have
been written throughout the country and the
newspaper. The weekly magazines. A few years ago
there was over a thousand bills submitted through
the state legislators throughout the country
dealing with HMO problems.

It is important that we have a right to sue to give
a message to the insurance companies that they have
to be responsible. And if they're going to
practice medicine. This -- this is so important
that it affects everybody's lives. Thank you.

HARP: Thank you very much. And thank you for your
patience, as well. Are there questions? If not,
thank you very much for your advocacy. Our next
speaker is Don Roll. We're waiting for you, Don.

DONALD ROLL: Thank you, Senator Harp, Repregsentative

Eberle, and other members of the three committees
who are still here. I represent Anthem Blue Cross

L
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and Blue Shield of Connecticut.

My name 1s Donald Roll. I'm a director of
government relations, and associate general
counsel. We are opposed to this bill because it,
in our judgement, would drive up costs for health
plans without improving care.

We're very concerned about anything that increases
cost here in Connecticut because we're concerned
about the price of our product, and the ability of
employers to provide that product to their
employees.

I really want to spend time trying to answer some
of the other questions though that have been asked
specifically. There have been a number of
guestions about the internal appeals mechanism.
How long it takes. How long can it be drug out,
etcetera. ‘

Current Connecticut law regquires that we respond to
internal appeals within thirty days. Someone said
that that was for the first level of appeal, but
not for others. I disagree, respectfully.

I believe that any level of appeal that we have to
respond to within thirty days. NCQA recommends,
and our company certainly has two levels of appeal.
The second level of appeal made up of people who
had no participation in the first level of appeal.

That's to provide people with additional
safeguards. But, in effect, we should be able to
get an answer within sixty days, or maybe sixty-
five days if it takes the person five days after
the first appeal to appeal the second time or
something.

But, it's a fairly quick process. And that is
assuming that it is not a serious or life
threatening situation. And serious or life
threatening situations we're required by law to
respond within 48 hours.

So we're talking, when we talk the sixty days,
we're talking rather routine procedures, not
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gsomething that is life threatening, or very
serious. I'd also like to respond to
Representative Eberle's earlier question about
whether there's a place within the plan for doctors
to appeal protocols or question protocols that the
company has.

Within Anthem we have numerous provider panels. We
have a primary care panel made up of primary care
physicians. And then we have numerous, I don't
actually know the number, of specialty panels.

But the idea being that all of the major
gspecialties, and even some of the subspecialties
would have a panel of providers within our networks
who are available to consult with us about our
procedures. We submit all medical protocols to our
various panels to be looked at before we implement
them. So they are reviewed by Connecticut
practicing physicians before we implement them.

And then if as things move along, doctors have
problems with them, they are taken up again by the
panels of actively practicing physicians to
determine whether they continue to be correct.

Basically, we think there is a better way. That
better way is the external appeals mechanism that
we currently have in this state. That gets people
a treatment decision very quickly. If it's a very
serious situation, we've given them presumably two
levels of appeal within about four days.

And then they can go to the external appeal
mechanism. And that mechanism can work very
quickly again, 1f it's a serious life-threatening
gsituation. It's better to get people the care than
it is to find out whether there's liability five
yvears from now. Thank you.

HARP: Thank you. Representative Eberle.

EBERLE: Thank you, Don. I just want to clarify
something you said. You feel there's thirty days
for the total internal appeal, or thirty days for
each stage?
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DONALD ROLL: I believe there are thirty days on each

REP.

state.

EBERLE: Okay.

DONALD ROLL: But, one of the people that spoke said

REP.

there's thirty days for the first appeal, and no
time limit on subsequent appeals, within the plan.
That is incorrect. The current statute is thirty
days for each level of appeal, I believe.

EBERLE: Doesgs the Insurance Department have to
approve your internal appeals process?

DONALD ROLL: Well --

REP.

EBERLE: Or, are you free to set up, I mean --

DONALD ROLL: We have to describe --

REP.

EBERLE: -- Senator Prague's point is that you can
set up as many levels as you want, depending on how
long you want to stretch it out.

DONALD ROLL: Right.

REP.

EBERLE: And, are there any breaks on that?

DONALD ROLL: There are in this sense, at least. We are

REP.

regquired to have our policies approved by the
Insurance Department. One of the things that we
are required to describe in the policy is the
appeals mechanism.

EBERLE: Okay.

DONALD ROLL: So the Insurance Department has

jurisdiction over the appeals mechanism in that
sense. Within current Connecticut law, I don't
recall there being a specific ability of the
Department to, you know, to specifically say, three
levels of appeal is unreasonable. Or, whatever.

I don't know of that being a specific
authorization. I do know though that the
Department does look at these things and say, you
know, is what the plan wanting to do reasonable?

El

002740
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And they do say to us in our policies on various
items, we don't think that's a reasonable
provision, change it.

You know, as to the specifics of what they would
consider to be reasonable or unreasonable, I guess
you'd better ask them. I really don't know.

REP. EBERLE: Would, do you know if your company would
have any objection if we made it thirty days total?

DONALD ROLL: I don't know. I don't know whether that
ig sufficient time. If it's, you know, if it's an
appeal about that care that's already been
rendered, and we're arguing about whether, how much
we're paying for it, I just don't see the necessity
for that kind of speed.

REP. EBERLE: What about if it's pre-approval?

DONALD ROLL: If it's pre-approval, you know, I would
have to talk to people about the ability to do it.
Whatever it is, I would recommend that you break
it down though so that, I mean if you want to go
thirty days total, than do it fifteen and fifteen,
or something, yvou know, I mean.

REP. EBERLE: Well, I would rather leave the internal
process --

DONALD ROLL: Okay, I see where you're going to.

REP. EBERLE: -- to you. And you put as many levels as
you want in there. But you have to have a final
company decision.

DONALD ROLL: Right.

REP. EBERLE: Within X amount of days. And I don't care
how many -- and then I don't care how many levels
you put in.

DONALD ROLL: I certainly will be happy to ask that
guestion back among our -- whether it be -- I don't
know whether there may be a, you know, may be a
problem with that or not. But I'd certainly be
happy to ask.

00274 |



112
kmg PUB. HEALTH/INSURANCE/JUDICIARY March 23, 1999 0027h2.

REP. EBERLE: Okay. ‘I had another question, now I can't
think of it. When -- do you take any action
against a doctor who goes ahead and does treatment
that you've said you won't pay for?

DONALD ROLL: Absolutely not.
REP. EBERLE: Do you know of any other plans that do?

DONALD ROLL: I do not. The only way we would take
action is if, in certain of our contracts, normally
hospital contracts, we have a member hold harmless
provision that would say, if the hospital goes
ahead and renders treatment, their argument is with
us. It's not with the patient.

The patient is not going to get charged on anything
more by the hosgspital. And the hospital and us will
work out --

REP. EBERLE: You'll duke it out.

DONALD ROLL: -- you know whether, vou know, we'll duke
it our as to whether that treatment was reasonable
or not.

REP. EBERLE: Is that the kind of thing that can be
appealed to the external appeals? I mean, what
form does the hosgpital have to challenge you then
if they go ahead and let the patient stay?

DONALD ROLL: It's an arbitration, it's a, you know,
non-traditional arbitration process under the
contract using the American Arbitration Society.
So I, you know, that is not an external appeal,
appealable decision, I don't believe. Because the
treatment has been rendered. And the patient is
not going to be out any extra money.

REP. EBERLE: Okay, is that Blue Cross's policy as ~-
DONALD ROLL: That' what we do.

REP. EBERLE: Do you know is that typical in the
industry or not?
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DONALD ROLL: I do not know.

REP. EBERLE: Cause I think, seems to me the decision
whether to foot a hospital bill on your own is a
lot different than the decision to foot a doctor's
bill on your own.

DONALD ROLL: That's correct. And those provisions are
in hospital contracts. They are not in physician
contracts. ‘

REP. EBERLE: Okay. We need to find out if the other
plans have similar things with the hospitals.
Okay, thank you.

DONALD ROLL: Sure.

SEN. HARP: It just occurred to me to ask just based
upon the previous testimony. Is it the same for
medical hospitals as it is for mental health
hospitals? This same kind of process that you have
in place? ‘

DONALD ROLL: I do not believe that it is. I believe
that that contract provisgsion is for acute care
general hospitals.

SEN. HARP: Okay.

DONALD ROLL: I do not believe it applies to specialty
hospitals. But I will have to check.

SEN. HARP: Okay, great. Could you let us know on that?

DONALD ROLL: Sure.

SEN. HARP: And then the other thing is, we've heard
today that perhaps we don't even need a law in
Connecticut because of cases that have occurred in
Texas here in Connecticut and elsewhere. And so,
knowing and understanding that, I was wondering the
degree to which your company has malpractice
insurance now or carries that?

DONALD ROLL: Believe it or not, I asked that question
Friday, and I didn't get a response yesterday. So
I don't know the answer to that. But we will find
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out, and I'll be happy to . share that with you as
well.

HARP: Okay, great. Thank you very much. Are
there further questions? If not, thank you very

- much.

DONALD ROLL: Thank you.

SEN.

HARP: Our next speaker is Ron Cretaro, if he's
here? And if he is not here, then that is the last
speaker that I have for today. And, unless there's
someone in the audience who wishes to speak, going
once, twice, three times. This public hearing is
closed. Thank you very much.

(Whereupon, the Public Hearing was Adjourned.)
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Testimony Regarding HB 7032
An Act Concerning Liability of Managed Care Organizations

Chairpersons Harp and Eberle, Williams and Lawlor, Bozek and Amann, I would like to thank you
for raising HB 7032 for this joint public hearing today. Liability of managed care organizations
(MCQO’s) i1s an important issue deserving of this attention..

Like most of you, I strongly support ensuring and strengthening a patient’s right to sue a managed
care organization whose actions lead to injury or death. Like many of you, I introduced a bill this
session to achieve that end.

I am, however, deeply concerned about a number of provisions in the bill before you today, and have
come here to ask that you either:

1. Pass a stronger, clearer measure than this onc; or
2. Take no action whatsoever on this bill.

Why would I, an introducer of a bill to strengthen patients’ rights to sue manage care companies,
take this position? A

Recent state and federal cases (Napoletano et al vs. CIGNA healthcare, Moscovitch vs. Danbury
Hospital et al) have opened the door to malpractice lawsuits against MCO’s. The spirit in which I — and
many of you — offered legislation was to wedge a strong doorstop beneath that open door, ensuring that
Connecticut patients could sue for malpractice'in appropriate circumstances.
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In my opinion, HB 7032 would actually swing that door closed, or so near to closed that almost no

- one seeking to sue a malpracticing MCO could actually. pass through.

Some examples:

1. Section 1, Subsection 4 of the bill states, ‘’Health care treatment decision’ means a determination
made when medical services are actually provided by the managed care plan . . .” '

What if medical services were not provided by the plan, but ought to have been? The language of
the bill does not seem to cover that circumstance.

2. Section 1, Subsection 6 of the bill exempts “self-insured employee welfare plans established
pursuant to the Federal Employee Retirement Income Security Act (ERISA) of 1974” from the
definition of MCO’s.

Recent court rulings have indicated that plaintiffs may sue ERISA plans that commit malpractice.
Why should the General Assembly pass a measure that carves out these plans from liability,
preventing approximately 50% of Connecticut s insured population from suing under appropriate
circumstances? 1 encourage you to eliminate this exemption. The courts may or may not continue
to permit individuals belonging to ERISA plans to sue; we should not preemptively take away that
right.

3. Section 1, Subsection 8 of the bill reads, *’Ordinary care’ means . . . in the case of a person who is
an employee, agent, ostensible agent or representative of a managed care organizations, that degree
of care that a person of ordinary prudence in the same profession, specialty or area of practice as
such person would use under similar circumstances.”

What if the MCO has the wrong type of employee making key medical decisions? An LPN, for
example, telling a doctor what tvpe of procedure is permissible? This circumstance appears to fall
outside the bill’s definition of “ordinary care,”

4, Section 2, subsection (c) of the bill indicates that it shall be a defense to any action asserted against a
managed care organization that *“the managed care organization did not deny or delay payment for
any treatment prescribed or recommended by a health care provider to the enrollee.”

What if the MCO has practice guidelines or formularies that direct physicians and other providers
not to prescribe or recommend certain treatments? 1t appears that malpractice claims resulting from
“such circumstances would be disallowed under this bill.

5. ' Section 3 of the bill says that no person may sue an MCO “unless the enrollee has exhausted the
appeals and review applicable under the utilization review requirements.
This provision gives managed care companics un incentive to stretch out their appeals processes,
preventing potential plaintiffs from going to court. When we passed managed care reforms two
years ago, we set no time limit for intemal or external appeals. This legislation would encourage
companies to take advantage of that omission.
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In conclusion, the legislation before you today seems to create more new defenses against
malpractice suits than grounds for action. I ask you to consider the following changes:

e Eliminate the ERISA exemption in Section 1 of the bill,

e Establish a strong right to sue that is not encumbered by narrow definitions and provisos — or else
take no action on this bill. A

» Set up a time limit for internal appeals processes of MCO’s, so that they cannot stretch out such
processes indefinitely. I also encourage you to consider a time limit for the state’s external appeals
process. .

o Create a consumer hotline for people who have questions about their rights under state and/or federal
law. Many patients are unsure of their rights, and therefore fail to take advantage of the mechanisms
we have set up to help them.

o Establish an Office of Consumer Advocate for Health Care. Such an advocate could help educate
citizens about their rights; he or she could also help ensure that patients are treated according to the
dictates of our state statutes and regulations.

I thank you for considering these recommendations, and would be happy to answer any questions or
concerns that you may have.
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Testimony of Norman Coutu
CT State Employees Association Council 400 Retirees
for Public Health, Judiciary and Insurance and Real Estate Committees
An A¢t Concerning the Liability of Managed Care Organizations
. March 23, 1999

My name is Norman Coutu, and I am a member of CSEA Council 400
Retirees. We represent approximately 14,000 state employee retirees.
CSEA is a member of the Health Care for All Coalition.

I would like to testify today on the “right to sue” legislation. CSEA has been
a strong supporter of this kind of legislation since the Managed Care Reform
Bill of 1997. However, it has come to our attention that we need to be very
careful what kind of language we put in any bill that allows the right to sue.
You may need to study the issue more closely.

We are not experts in this legislation, but we do know one thing. We want to
give people the right to sue an HMO for decisions that harm people. We
don’t care how you do it - through the courts or through the legislature. Just
do it right. If in the end, you aren’t careful and people don’t have that right,
you will not have accomplished what many of you promised in your election
campaigns.

There are several things that you should do in addition to considering the
“right to sue” legislation. The most important right you can give people is to
establish a State Consumer Advocate program for health care. This office
should be independent and could help people who are having problems with
their HMO. It could especially be of benefit to seniors who are having
difficulty with their Medicare HMO plans. It could be one office where
anyone could call that needs help with their current coverage or if they have
no coverage at all. It could especially assist the State to document what
kinds of problems people are having, and help legislators better understand.
what kind of legislation on health care would be most helpful.

Most importantly, this office should have the ability to advocate for people
in need - no matter who you are and how old you are. ’

Thank you.




002750

In conclusion, the legislation before you today seems to create more new defenses against
malpractice suits than grounds for action. I ask you to consider the following changes:

¢ Eliminate the ERISA exemption in Section 1 of the bill.

¢ Establish a strong right to sue that is not encumbered by narrow definitions and provisos — or else
take no action on this bill. . ‘

e Set up a time limit for internal appeals processes of MCO’s, so that they cannot stretch out such
processes indefinitely. I also encourage you to consider a time limit for the state’s external appeals
process. : .

o Create a consumer hotline for people who have questions about their rights under state and/or federal
law. Many patients are unsure of their rights, and therefore fail to take advantage of the mechanisms
we have set up to help them.

o Establish an Office of Consumer Advocate for Health Care. Such an advocate could help educate
citizens about their rights; he or she could also help ensure that patients are treated according to the
dictates of our state statutes and regulations.

I thank you for considering these recommendations, and would be happy to answer any questions or
concerns that you may have. :
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Testimony of Suzanne Haviland, Director, Health Care for All Coalition
for Public Health, Judiciary and Insurance and Real Estate Committees
Regarding An Act Concerning the Liability of Managed Care Organizations, 7032
March 23, 1999

My name is Suzanne Haviland, and | am the director of the Health Care for All Coalition, a coalition of more than

40 consumer, community, labor, senior, women's and provider groups working together to reform the heatth care
system and to increase access for everyone.

Over the past year, Health Care for All members have been vocal in our support for giving consumers the right to

sue managed care companies for malpractice, and we included it in a checklist we developed of 15 key consumer
protections we felt should be included in a Patients’ Bill of Rights.

We supported the “right to sue” because it is clearly a right that individuals should have. Managed care
companies say they don't practice medicine and shouldn't be liable like doctors. We say they do practice
medicine, and we know from countless hours of speaking to the public in the past few months, canvassing literally
to thousands of households, that the average person is with us.

However, given the experience of other states and the court decisions in this state, we urge the legislature to take
a second and third look at this language. We believe that there may be benefit fo forming a study commission to
analyze this issue more closely, unless we can be absolutely sure that the bill we pass does not actually limit
people’s existing rights. The court decisions leave the right to sue open for discussion. The wrong legislation
could limit the court’s interpretation of people’s rights.

_ ltis certainly not the intention of legislator-advocates to limit the rights of consumers, we know. That is why we say
that we need to have a broader discussion about this bill, before we act.

I cannot tell you today what the perfect language would be for this bill to avoid hurting people. | don't believe it
exists now. We should work together to find that language. A study commission or a legislative task force could
help. Bill 7032 is notit. There is no reason why someone should have to exhaust all their appeals before they can
sue. And, who is going to decide if “medical services are actually provided by the managed care plan” as is stated
in section four? Section four is of serious concem to us, because again, managed care companies say they don't
provide medical services. They simply issue policies and statements and opinions and mandates that have the
power to heal or to hurt us.

This year, we suggest you put the real focus on two other appeal rights that currently do not exist in our law.
Every month, we get many phone calls from consumers who need help with obtaining coverage or understanding
their rights or current coverage, and there is nowhere they can tum. We ask that you:

Regulate and improve the intermnal appeals system of HMOs. Less than 50 people in one year used the state's
extemnal appeal program when they had a problem with denial of care by their insurer. You can't use the extemnal
appeal unless you have exhausted your intemal appeal. Obviously, people are getting lost for months in the
system, and give up. We believe that health companies should allow consumers to formally file a complaint over
the telephone, other than only in writing. This process should take no'more than 30 days. All correspondence
should clearly state the reasons that care has been denied, and the criteria used to determine “medical necessity”
should be fully outlined.

Establish an Office of Consumer Advocate for Health Care: This office would be modeled on the Office of
Child Advocate and the Office of Protection and Advocacy, assist consumers with their problems and questions. It
would provide information to people about heaith care insurance and obtaining health care coverage, and it would
be given the authority to advocate on behalf of patients who are denied care. Vermont currently has such a
program. This office could also be of great assistance to thé approximate 40% of people in HMOs who cumently
are in self-insured plans and are not allowed to go through the “extemal appeal”. (end)

Connecticut Citizen Action Group ¢ 45 South Main St., West Hartford CT 06107 v (860)-561-6006 t¢ Fax (860)-561-6018
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- Checklist for Patients’ Rights Legislation
Health Care For All Coalition supporfts these Managed Care Reforms for 1999. Please give this list to your legislators to fill out, or
call them to discuss. Send copy to HCFA, Suite 305, 45 S. Main St., West Hartford, CT 06107 or call (860) 561-6060.

Name of Person Requesting Information: » Tel #:

Address to Mail Response:

Full Name of Lawmaker: Date sent to lawmaker or filled out:
Check: O State Senator [ State Representatve OR 00 U.S. Congressperson 0O U.S. Senator

. es | no | Needs more info - use
Consum er R lg h tS ” back side for comment
1 Establish a State consumer advocate program to assist the qulic with health care concerns O {a!l0
2. Require uniform “internal appeal” standards for managed care companies to follow when 0O alo
dealing with patient grievances. Set specific time limits for action by the company, allow
telephone appeals, and provide clear reasons for denials in all correspondence.

'| 5. Provide parity in patient reimbursement rates for certain illnesses and medications, such as O ialo
non-biological and biological mental illness, and prescription contraception.

Accountability

1. Allow patients to hold health insurers liable for malpractice, just as doctors can be held Jiable, | (3 |} | O3
if they wrongfully deny care. This right should be without limitation, or must be reconsidered.

Access .

5. Allow patients to use out-of-network health providers, medications, treatments, and equipment | (7 | (J | OJ
that are not on the health plan’s approved lists when recommended by their doctor,

s Allow patients to continue to receive care from. their doctor or other health provider for a O iola
period of time if he/she leaves the health plan or if a patient involuntarily leaves a plan.

7. Allow direct access to specialists if it is medically appropriate. g ialo
Medical Decision-Making

s Ensure that doctors and nurses determine standards of care and medical necessity. O i1alg
o Protect caregivers from being penalized by health plans for reporting quality concerns O ialo
1o Patient protections and reforms should be available to every consumer receiving health care O 1aig
benefits, regardless of the plan used, including individual plans, Medicare, Medicaid, Workers’ .
Compensation and ERISA covered plans.

1. Empower the State Department of Health (DOH) or agency outside of the Insurance g lalag
Department to oversee all aspects of rationing of health care, including consumer grievances and

appeals. Allow patients to “externally” appeal directly to an mdependent panel at DOH and

bypass the company “internal appeal” when appropriate.

Quality

12 Establish-minimum standards of care to ensure caregivers are qualified medical professionals. | (3 | (] | (]
13 Set and maintain standards of responsible staffing at health care institutions. Oiaolo
Corporate Responsibility

1+ Pass legislation to easure that health plans, such as Medicare HMOs, make long-term g lalg
commitments to customers in all areas of Connecticut in which they serve. ) :

1s Enact community benefits legislation for health plans and managed care companies. O ialo

Note: Public Act 97-99 An Act Concerning Managed Care, became law in 1997, This act contains other important patient protections. (HCFA 3-18-99)

Please use back side of this form for comment on other reforms supported.




o ff‘ 'i'f' . .,:{  002753 w

-
kY

'National pssaciation of Social Workers/Connef'ncut Cf‘cotef

. . N
2139 Silzs Deana Highway L. : Mclly Fees Gavin, LOSW, ACSW, F'esuf@
Suite 205 . ' ‘ Slepnen A Kam MSW, Exacutive D:rec:—-r

Focky Hill, CT 06067 : . y .
(86Q) 2573068 ~ (860} 257-8074 FAX. - oo v : .

: [ -~ _-

=

Pro posed Langun,e for a Standnrdlzed InternaI AppenI P]’.'OCESS
: underMann,edCare‘, CoL ) o

“Wi mb.m ﬁve busmess days of rec..xpt of an oral or wrinen midal anpcaI of an adverse
determination, a notice of acknowledgement shall be sent by the managed care
organization to the enrolles or person representing the earolles, with the name and
telephone number of the individual responsible for resoluton of such inidal appeal. I
the person responsible for resolution of the inidal anpe.l changes, the enrolles or person
represendng the enrclles will be notified in writing wirthin five business days of such
cna.u_.e and thename and phone number of the pew pe:son responsivle for resolution of

All mma.l appeals shall be resolved in the most expedidous manner possible; bur in any
evenr 1) no more than 24 hours after the. inidial appeal has - besn flied where the enrolles’s
health or well being is i jeopardy or 2) no more than thirty days after the mital am:esl is

" ﬂedmalloche*mmnc%. X . I | : .

.

The exrollee or thelr re;rese.nm:ive shall be notified by the managed care organizaten in
writng, within five business days of the decision on the inidal appeal, except where the
enrolles"s health is in jeopardy the managed care organizaton will mmediarely not:v the
enrolles or their represenmdve. If the inidal appeal is denied_ the nodce of denial shzil
state the specific jLSij..IiOIl for dental. include suppordng documenmiion, indicate iz
ciear language the &ghr w0 a second apreal and an expianaricn of how to file a second
appeal. The exrolles or their representarive may request a second internal appeal, fer
which the managed care organization must have a person licensed o trear the condizon
uncer appeal who has experdse in the Tearment of the conditon under appeal and wio
has not waken part in the denial of the initial appeal, act upon the sezond appesl. Sucz
second appeal shall be made within sixcy days of receipr of writen notification of the
dexial of the inidal appeal. All internal second appeals shall be resolved in the most
expecidous manner possole bur in any event 1) no more than 24 hours after the second
appeal has been filed whers the enrolles’s health or well being is in jeopardy or 2) no
more than thirty days afier the second apgeal is fiied in all other inswmnces, except ther the
second appeal process may be extended up t0 an additonal thirty days 1f agresd upon by

the exrolless or their representagve.

. . Atany point during the inital appeal or inrernal second appeal proczss, should the ‘
_ earolles or their represenmdve believe the managed care orzanizzton is not acdng in )

good faith, they may file a request with the Commissioner to have the appeal ”

immediately haandled by the mdevenaent external armeal procsss as pmwdcd for in te

s &

!
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" genera] statittes section . The Commissioner shall rule on such request within
: fifteen working days of recsipt of the request. Refusal by the Cornmissioner shall not
y affect the dght to file an c:ctcmaI azm&l following comnletlon of the second internal

appwl groc:ss

The managed care orcramznnon sﬁalInotrEq_xm: more than an mztal appeal anda.second
appeal prior to the enrolles or representative of the exrolles being efigible to file with the
Commissioner arequﬁtfbr an extemal anpea.[ as provxded for m the geueml stanutes

”

" section 2 . _—
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TESTIMONY OF
JOHN RATHGEBER
CONNECTICUT BUSINESS & INDUSTRY ASSOCIATION and
TIMOTHY MOYNIHAN
- METRO HARTFORD CHAMBER OF COMMERCE
BEFORE THE
PUBLIC HEALTH COMMITTEE
JUDICIARY COMMITTEE and the
INSURANCE & REAL ESTATE COMMITTEE
LEGISLATIVE OFFICE BUILDING
MARCH 23, 1999

My name is John Rathgeber. I am the executive vice president of the Connecticut

Business & Industry Association (CBIA). With me is Timothy Moynihan, president of
the Metro Hartford Chamber of Commerce.

We are here to speak in opposition to HB 7032, which relies on state-court
lawsuits and expanded litigation as the means of resolving disputes with health care
plans. The business community acknowledges that there are ongoing frustrations with
health plans among providers and among some employers and employees. However, we
believe that expanding litigation will only further escalate the high cost of health

insurance, which is the single greatest impediment to individual and group health

insurance coverage.

We urge you, instead, to concentrate on the goal of access to affordable, quality
health care. The small-employer insurance reforms enacted by the General Assembly in
the early 1990s have been essential steps toward this goal. In contrast, expanded
litigation would divert needed resources away from health care services and ultimately

result in reduced access to care for Connecticut citizens.

In examining proposals to expand tort liability, we are not venturing into
uncharted waters. We don’t need to speculate about how tort liability will work; we

already know from experience. This experience tells us that the system is extremely

costly:
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o The direct cost of the medical malpractice system — where “health care treatment
decisions” of the kind envisioned in HB 7032 are at issue — is estimated at nearly S13
billion annually. (Tort Cost Trends: An International Pefspective, 1995 update of
previous studies published in 1985, 1989, and 1992, Tillinghast ~ Towers Perrin,
hereinafter referred to as “Tillinghast’f)

e The indirect cost of medical malpractice - i.e., the costs of defensive mediéine, where
sex"vices without benefit to patfents that are provided to avoid malpractice claims — are
estimated by various sources at between $10 and $20 billion a year.

o The average, direct cost of defending a medical malpractice action was $19.300 in

1995 — nearly a threefold increase from 1985. And the average cost of defense in
cases that actually went to trial was nearly $95,000.
(Study by Physician Insurers Association of America, released August 21, 1997,
hereinafter referred to as “PIAA.” Figures are from the PIAA database of more than
150,000 malpractice actions, representing approximately one-quarter of the physician
population practicing in the U.S.)

o Costs for medical expert witnesses in medical malpractice cases increased over

Sfourfold from 1985 to 1995. (PIAA)

Our experience also tells us that claimant’s receive only a fraction of the dollars
spent in the tort system and wait years before they’re conipensated:

e Only 25 cents on the dollar goes to the claimant as compensation for economic

damages. When combined with compensation for pain and suffering, the system sull

returns only 46 cents on the dollar to the claimant. (Tillinghast)

e 30 cents on the dollar goes to attorneys and defense costs (16 cents to claimants’

attorneys; 14 cents in defense costs). (Tillinghast)

e Claimants win only 49 percent of all tort cases that go to trial, and only 30 percent of

malpractice lawsuits. (Civil Trial Court Network, National Center for State Courts)

o It takes, on average, 5_years and 4 months from the time of an incident until a

claimant receives payment on a malpractice claim in Connecticut. (National

Practitioner Data Base, 1997 Annual Report, U.S. Department of Health & Human

.Services.)
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Medical malpractice liability is costly, inefficient, and time-consuming. It
provides minimal benefits for claimants, while driving up the cost of health care for all.
Recognizing this, in 1986 and 1987|, CBIA, the Greater Hartford Chamber of Commerce
and Connecticut’s medical community all participated in the coalition that worked to
reform aspects of Connecticut’s tort liability system, including the medical malpractice
system. In testimony before the Judiciary Committee in 1986, a representative from the
medicél society testified, “Because of the very real threats and pressures of our civil
justice system, as it is presently structured, doctors are practicing expensive defensive

medicine techniques. . . . these defensive medicine measures increase the cost of patient

care to the consumer.”

If the direct and indirect costs of the medical malpractice system are already
driving up the price health care, expanding liability against health plans will make
matters worse. Various studies at the national level havle estimated that expanding
liability would increase health care premiums by anywhere from 6 to 12 percent (Barents
Group, KPMG, Inc.). When applied to the average Connecticut health care premium per
employee, this translates into increased costs of anywhere from $260 to $519 per

employee — this, at a time when we’re already experiencing annual premium increases in
excess of 10 percent. (NOTE: Connecticut employers spent an average of $4,323 per

active employee for health care benefits in 1998. William M. Mercer, Inc. annual survey.)

What are the consequences of substantial increases in the cost of providing healih
care benefits? When CBIA asked this question in our annual membership survey, 5
percent of respondents indicated they would bé forced to drop benefits; 14 percent
indicated they would have to reduce health care coverage, and nearly 59 percent

responded that employees would have to contribute a larger share to the cost of their

benefits.

The consequences of major cost increases fall on employers and emplovees alike.

And low-wage workers feel the most devastating effects. There is a direct relationship
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between increases in health care costs and iqcréases in the percentage of uninsured. (“The
Decline in Insurance Coverage,” Kronick & .Gilmer, Health Affairs March/April 1999)
To the extent that prices are moderated, “this has had real benefits for low-wage workers,
more of whom are able to afford insurance than would have been the case if prices had
continued on their prior path of rapid increases.” On the otherhand, “if health care

spending continues to rise more rapidly than income, . . .then more workers will lack

insurance.”

With health-care-benefit cost increases beginning to accelerate in 1998, health
care coverage has eroded in businesses of all sizes. The most severe erosion has
occurred in the small-business community, where the percentage of employers offering
health insurance coverage has declined. (“Changes in “Employee Health Coverage by
Small Businesses, Henry J. Kaiser Foundation, Feb. 1999) But even where employers
continue to offer health care benefits, workers aren’t enrolling. And they’re not enrolling
because they can’t afford the price. (UCLA Center for Health Policy Research, June
1998; “Report on Connecticut’s Insured and Uninsured,” OHCA, April 1998; “Private
Health Insurance, Continued Erosion of Coverage Linked to Cost Pressures,” GAO
Report, 1997)

Increasing the ranks of uninsured workers is too high a price to pay for increasing

the opportunities to sue. But there is also a high price to pay in terms of health care

quality. Connecticut employers are deeply committed to improving the quality of health
care by increasing the capacity of plans and providers to measure and account for health
care outcomes and improve these outcomes. Some of Connecticut’s major employers
have been national leaders in the move for healfh care quality. They’re been driving
forces in the creation of HEDIS data and the National Council for Quality Assurance
(NCQA), the national health care plan certification agency; they’ve led in the
development of:health plan report cards; and they’ve been key participants on the

President’s Advisory Commission on Consumer Protection and Quality in the Health

Care Industry.
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However, by punishing errors after the fact, health plan liability is reactive and
interferes with proactive approaches that emphasize continuing quality improvement and
greater accountability of all health care providers. And, just as malpractice liability
drives defensive medicine, health plan liability will drive defensive reimbursements,
increasing the incidents of unnecessary and inappropriate treatments and services. If one
objective of proposals to expand health plan liability is to improve quality and A
accountability, this mechanism is counterproductive.

So, what is the solution to provider and consumer frustration? How can
accountability be improved? The work begun through the 1997 Managed Care
Legislation to issue health plan report cards and provide an external review process
provide opportunities for further improvement. The Health Plan Report Card developed
by the Department of Insurance is a good mechanism to help consumers and employers
compare health plans. However, while the Report Card can be helpful, few consumers or
employers have seen it because there has been no means of distributing it. Every health
plan enrollee should have a copy. And the Report Card should be expanded to include
patient-satisfaction information, more comparative information on plans’ internal-review
processes and processing time, and more information on their external-review
experiences.

The state’s current external review process, which has been operational since
January 1998, provides a fast, fair, and efficient forum for independent medical
examiners to review, investigate and resolve complaints against managed care plans
concerning issues of “medical necessity.” However, like the Report Card, the
availability of the state’s new external-review process is not widely known. Mechanisms
need to be developed for alerting all health plan enrollees and all health care providers of
the process and how to use it. And ways need to be developed to make the process more
accessible and to make it work faster and better under a variety of patient health care

scenarios. The goal must be to address conflicts early and effectively to prevent further

health problems — not react after the fact through lengthy and expensive litigation.

We urge you to reject proposals to expand health plan liability, and thank you for

your consideration.
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Testimony of the Connecticut State Medical Society
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House Bill 7032, An Act Concerning the Liability of Managed Care Organizations

Presented by Margaret Morelli
March 23, 1999

Good morning members of the Public Health Committee, Insurance Committee, and Judiciary
Committee, my name is Margaret Morelli and I am the Director of Government Relations for the
* Connecticut State Medical Society. I am here on behalf of the Connecticut State Medical

Society, which represents over 7,000 physicians in this state. I am pleased to speak today in

support of Raised House Bill 7032, An Act Concerning the Liability of Managed Care

Organizations.

House Bill 7032, the managed care accountability bill you are considering, is designed to hold

health maintenance organizations and other managed care entities appropriately responsible for

their actions that result in injury to patients.

Managed care organizations are increasingly encroaching on the medical treatment decisions
historically made by physicians and other health care providers. When health care providers are

negligent in making health care treatment decisions, they are held accountable through the legal

system.

. Under House Bill 7032, managed care organizations would be required to exercise ordinary care

when making health care treatment decisions and would be held responsible for their failure to

do so. We strongly believe that Connecticut patients deserve no less,

The managed care industry will argue that health maintenance organizations and other managed
care entities do not practice medicine. However, when they deny payment for a covered benefit

or perform utilization review procedures negligently and thus delay needed care or substitute
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inferior care, their actions impact the quality of medical care delivered to patients. Should they

not be held accountable for those actions?

Meaningful legal remedies, such as those provided in this bill, are ’critical when grievance and
other appeal procedures fail. The managed care industry will argue that this bill relieves
physicians and other health care providers of their responsibility. Nothing could be further from
the truth. Physicians have been and, after this bill’s enactment, will continue to be legally and
ethically responsible for practicing medicine in accordance with accepted standards of care. This
* bill simply clarifies the accountability of managed care organizations for the decision they make,

holding only those defendants who are responsible for a negligent injury appropriately liable.

Health maintenance organizations and other managed care entities also try to hide behind ERISA
preemption. They tell courts that they cannot be held responsible for medical malpractice in
cases involving patients who receive care through an employer-sponsored health plan because
state law rnalpracﬁce claims are preempted by ERISA. Courts, however, have started to view
things differently, holding that ERISA does not preempt certain types of malpractice actions
against health maintenance organizations and other managed care entities. This was the decision
of the U. S. District Court in Moscovitch v. Danbury Hospital. This bill should be amended to
clarify that patients who are harmed by their managed care organizations’ negligent decisions

have recourse, regardless of whether or not their coverage is provided through an employer- ‘

sponsored pan.

Health maintenance and other managed are organizations also attempt to hide behind the
unpopularity of the trial lawyers by claiming that this legislation is designed to benefit them. It
is not. The legislation will benefit the patients of this state. Nor will this reform lead to an
explosion in litigation. These lawsuits are already being brought. . .but physicians, hospitals and
other health care providers are the only defendants, even when the harmful decision is made by a
managed care organization. This legislation would simply allow patients to hold managed care

decision-makers appropriately responsible for their actions.
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Another argument advanced by the insurance industry is that health care costs will increase
significantly if this bill is enacted. In Texés, the first state to adopt managed care accountability
legislation, this issue was hotly debated. Milliman and Robertson completed an actuarial .
determination of the cost of the Texas liability legislation to a Texas-based HMO and set the cost
at only 34 cents per member per month. Nor should the costs of care increase significantly, as
these coéts are already covered by premiums. Care is being paid for, but not provided. Managed
care organizations recognize these "savings”as profits. While profit margins may narrow, the

- care that patients are already paying for will be provided.

The managed care industry also asserts that defensive medicine will return as a result of this bill.
We believe that necessary medicine will return. If the care covered by the health plan is properly

and promptly provided, it is more likely to save money in the long run.

I'would like to close today by emphasizing that with the power to make decisions affecting
peoples’ lives should come the responsibility for making those decisions. Physicians and other
health care providers accept that responsibility. For the sake of the patient, shouldn’t we require

health maintenance organizations and other managed care entities to do the same?

On behalf of the Connecticut State Medical Society, I appreciate your time today and your

thoughtful consideration of this testimony. [ will be happy to take any questions.
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TESTIMONY ON
H.B. 7032: AAC THE LIABILITY OF MANAGED CARE
ORGANIZATIONS .
" PUBLIC HEALTH, JUDICIARY & INSURANCE COMMITTEES
March 23, 1999 : :
Presented By: Stephen A. Karp, Executive Director

H.B. 7032 calls for the right to sue a managed care organization. NASW/CT is one of the
‘organizations that supported such a right, and we still do. However, we have come to
question whether the right to sue should be put into statute in Connecticut at this time.
There have been several Connecticut Supreme Court cases where the Court found ways
around the ERISA exemption and permitted lawsuits to proceed in state court
(Napoletano, et al vs. CIGNA Healthcare of Connecticut, Inc, / Hollis, et al vs. CIGNA
Healthcare of Connecticut, Inc. / Moscovitch vs. Danbury Hospital, et al). Given these
cases NASW/CT believes that consumers may be better off leaving the right to sue to the
courts rather than enacting legislation that may inadvertently or purposefully limit that
right to sue due to the language of the legislation. Additionally, we are concerned that as
we near the end of the session a high profile liability law may become a trade off between
the Legislature and the HMO’s, whereby other managed care bills that would potentially
affect far more persons (and in some cases alleviate the need to sue), such as the
ombudsman, continuity of care, internal appeals, and community benefits, would not be
passed in return for the right to sue.

NASW/CT urges you to either construct a liability bill that has no restrictions on the right
to sue or recommends changing H.B. 7032 to a study bill so that the question of whether
or not a liability bill would in fact restrict consumer rights to sue be answered prior to
enacting such legislation.

There are other avenues for addressing consumer concerns that may alleviate the need for
legal action in most cases. One is creating a HMO Consumer Ombudsman Office to
assist patients in receiving their rights as managed care enrollees. Such an office is
proposed in S.B. 1355: AAC An HMO Ombudsman which is currently before the
Judiciary Committee. An Ombudsman will greatly assist managed care enrollees and
. their family members who are struggling to understand and navigate the complexities of
managed care. Since patients do not know how their health insurance coverage works
until they need to use it, and since at the point you need coverage and run into problems
with your managed care insurer you are often ill and least able to deal with an
intransigent managed care company, an ombudsman is critical to assuring that patients
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and their families receive all of their rights under the laws affecting managed care,
without necessarily resorting to the filing of a lawsuit,

Another way to address problems with managed care organizations, which may also
reduce the need to sue, is to regulate the entire internal appeals process of managed care
organizations. Currently only the initial appeal is covered by statute, whic]y calls for a
timely decision on the appeal. However managed care organizations have added second,
third, fourth, etc. levels of appeal which are not covered by statute. For example, a
representative of CIGNA testified before the Public Health Committee on March 18,
1999 that CIGNA has at least four levels of internal appeal. Patient’s, their family, or -
their representative must wade through these bureaucratic mazes in an attempt to resolve
their complaint and since there is no requirement as to how quickly the managed care
organization must make a decision, or how few levels of appeals can be required, the
patient’s condition can dramatically worsen, leading to a greater likelihood of a lawsuit
being filed. The other consideration in regards to internal appeals is that unless we
regulate the entire internal appeals process the patient may remain stuck in the internal
appeal process for months and months, or even over a year, which delays the patient’s
right to file for an external appeal, which in turn delays the right to file a lawsuit. It
seems to us that the regulation of internal appeals is critical both to resolving issues prior
to necessitating a lawsuit and to ever reaching the point of having the right to sue.
Proposed language on regulating the entire internal appeal process is attached.

The issue as to the right to sue managed care organizations is directly affected by the
kinds of regulations that exist to moderate the excesses of managed care. Passage of
legislation on continuity of care (S.B. 336) and internal appeals, as well as an
ombudsman program, will no doubt reduce the need of ultimately having to go to court. -
Regardless of the outcome of legislation on liability we urge you to pass legislation that
deals with the problems that lead up to the need to sue
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The Moscovitch case has been returned by the federal circuit for trial in the state court and

‘the Plocica case has been ruled worthy of civil action according to a law passed in Texas

in 1997. The Supreme Court of Pennsylvania has recently ruled that the ERISA
preemption does not apply to a negligence claim against US Healthcare.

A proliferation of initiatives has developed in state legislatures throughout the country the
aim of which is to circumvent the ERISA preemption. These initiatives involve voiding so-
called “ hold harmiess * clauses and allowing claims to be brought for medical
malpractice. The * hold harmless “ clause in contracts between a managed care company
and a provider enables the latter to indemnify the former when an action is brought by.an
enroliee. Connecticut was among the earliest states to prohibit such clauses in 1995.
Malpractice claims are based on the theory that a managed care company is effectively
practicing medicine when it makes treatment decisions and thus is liable when injury
results to an enrollee as a result of those decisions.

In a substantial number of cases before the courts the plaintiff is left with no remedy as a
result of the continued existence of the ERISA preemption. increasingly the courts claim
that they are powerless to change ERISA and that this is the province of the Congress. It
is hoped and expected that this year the Congress will enact measures to enable the
injured or harmed enrollees of self insured health plans to obtain proper consideration for
their claims.

The Connecticut Psychological Association takes the position that the consumer of health .
care services is best protected by a combination of a secure and comprehensive external
appeal mechanism and a firm liability law such as HB 7032. Such instruments will allow for
unfettered access to consistently high quality treatment.

We also applaud the language in Section one, (1). which sets forth the definition of
“appropriate and necessary care” as “determined by health care providers in accordance
with the prevailing practices and standards of the medical profession and community”.

In conclusion, as providers of behavioral health services and consumers of health care, we
strongly urge you to vote for HB7032 so that Connecticut will take a major step forward to
protect the consumers of health care.

| thank you for your time,

A. Richard Tomanelli, Ph.D.

‘ KACPA\LEGIS\TESTIMON\90319bf.doc
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ATTORNEYS at LAW

| believe that we in Connecticut are in a very unique position on the issue of
managed care litigation. In the case that | was counsel to Napoletano, et al vs. CIGNA
Healthcare of Connecticut, Inc. (Doctors' case) and it's companion case R. Barr‘ett‘
Hollis, et al vs. CIGNA Healthcare of Connecticut, Inc. (Patients' case) coupled with a |
decision by Judge Christopher Droney in the United States District Court entitled,
Moscovitch vs. Danbury Hospital, Docket #CV3:97-CV-1654 ample room to litigate HMO
claims exists in both the State and Federal Courts in Connecticut. | believe that if Raised
Bills 7032 and/or 1195 are passed as currently written that the only guarantee that will arise
from the passage of such legislation will be a challenge in the Federal Court on ERISA pre-
emption issues and thus my concern that in attempting to expand patient rights, we will

really be running a high risk of restricting them.

~ First of all, a basic understanding of what ERISA Preemption is all ébout is
important. ERISA stands for the Employer Retirement Income Security Act, 29 U.S.C.
Section 144 which says in effect that the Federal ERISA Statute will preempt any state law
that may "now or hereafter relate to any embloyee benefit plan". Significant language in
that clause, "relate to" has céused much litigation and is the essential thing to understand

with regard to the whole question of ERISA preemption. Effectively, if ERISA preempts a

2
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WATERBURY MEDICAL ASSOCIATION

Statement in Support of House Bill 7032 —

An Act Concerning the Liability of Health Maintenance Organizations

Public Health, Judiciary, and Insurance and Real Estate Committees
March 23, 1999

This statement is being submitted on behalf the Waterbury Medical

Association in strong support of House Bill 7032 — An Act Concerning the

Liability of Health Maintenance Organizations.

House Bill 7032 would allow individuals to sue their rhanaged care
companies when that managed care company does not exercise ordinary care
in making health care treatment decisions. With the advent of maﬁaged care,
the amount of medical decisions actually made by doctors has decreased.
Instead, it is the HMOs who decide which medications will be authorized for a
patient, which treatments a patient may use, and how long a patient may stay
in the hospital. This is incredibly frustrating since the HMO never has
actually physically seen the patient before. It is then the physician who is held
liable. It has gotten to the point that HMOs are now providing direct medical
advice over the phone on 800 numbers.

HMOs will claim that that they do not make “health care treatment
decisions” and that denial of care is not a medical decision but rather a

payment decision. However, denying payment and denying care are
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inextricably linked. House Bill 7032, will, for the first time in Connecticut,
give the patient some recourse when that patieﬁt is injured when a managed
care company fails to exercise due care.
| It seems only fair that after living up to their part of the bargain by
paying all of the premiums, a patient should have some recourse when an
HMO does not live up to their end of the bargain. We hope that you_will
encourage HMOs to play by the rules by holding them responsible for their
decisions. |

If managed care companies want to make medical decisions they must
live up to the consequences of those decisions. We urge the committees to

support House Bill 7032,

For more information, please contact the
Waterbury Medical Association
Arthur Schuman, Executive Director
Melissa Dempsey, Government Relations
(860) 447-9408
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NEW LONDON
COUNTY MEDI_AL
ASSNCIATION

Statement in Support of House Bill 7032 —

An Act Concerning the Liability of Health Maintenance Organizations

Public Health, Judiciary and Insurance and Real Estate Committees
March 23, 1999

This statement is being submitted on behalf of the New London County Medical

Association in strong support of House Bill 7032 — An Act Concerning the Liability of

Health Maintenance Organizations.

House Bill 7032 would allow injured individuals to sue their insurers when the

insurer fails to exercise ordinary care in making health care treatment decisions. It has
become common place that managed care organizations, not the patients’ doctors, are
making health care treatment decisions. Frequently, it is the managed care organization
that decides which medications patients may use, which treatments patients may get, and
how long patients may stay in the hospital. Patients are forced to receive inferior medical
tests, medication, and treatment.

Currently, patients are allowed to sue their doctors, but not their managed care
companies. There is no justification for treating managed care companies differently
under the law than other businesses, which can be held accountable fof conduct that
injures customers. Further, we believe that the threat of litigation will encourage

appropriate managed care decisions and encourage better health care for patients.

One Regency Drive

P.O. Box 30

Bloomfield, CT 06002

(203) 447-9408

Fax (203) 286-0787
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This statement is being submitted on behalf of the New London County Medical

Association in strong support of House Bill 7032 — An Act Concerning the Liability of

Health Maintenance Organizations.

House Bill 7032 would allow injured individuals to sue their insurers when the

insurer fails to exercise ordinary care in making health care treatment decisions. It has
become common place that managed care organizations, not the patients’ doctors, are
making health care treatment decisions. Frequently, it is the managed care organization
that decides which medications patients may use, which treatments patients may get, and
how long patients may stay in the hospital. Patients are forced to receive inferior medical
tests, medication, and treatment.

Currently, patients are allowed to sue their doctors, but not their managed care
companies. There is no justification for treating managed care companies differently
under the law than other businesses, which can be held accountable fof conduct that
injures customers. Further, we believe that the threat of litigation will encourage

appropriate managed care decisions and encourage better health care for patients.

One Regency Drive
P.O. Box 30
Bloornfield, CT 06002
(203) 447-9408

Fax (203) 286-0787
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While opponents of this legislation state that it will result in an explosion of
litigation, that is untrue. When there is a bad health care outcome — the lawsuits are
already there. This bill would simply allow all involved parties to be named in the suit.
If the man#ged care organization is responsible, it must be held accountable.

HMOs’ are making life and death decisions. With the power to make decisions
affecting people’s lives, comes the responsibility to be held accountable for those

decisions. We urge the committees to suuport House Bill 7032.

For more information, please contact the
New London County Medical Association
Arthur Schuman, Executive Director
Melissa Dempsey, Government Relations
(860) 447-9408
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The introduction of this bill ackﬁowledges that ;;atients deserve the right to
sue their HMO when they are proximately injured by a decision made by the HMO.
This is especially important since more and more often the managed care company is
making the‘ decisions about treatment, medications, and length of hospital stays rather
than the physician.

We have heard the argument that this bill will hurt employers and will cause
health care costs to skyrocket. This is simply untrue. In fact, in setting costs for one
major Texas HMO after a similar law passed in Texas, the actuarial firm of Milliman
& Robertson, working on behalf of the HMO, stated that the cost would be a mere 34
cents more per member per month. A study by Kaiser Family Foundation found
similar cost factors. We have also heard that this legislation will lead to increased
amounts of litigation. This too, i; untrue. When there are bad healthcare outcomes,
doctors are already sued. This bill would simply allow a patient to name the HMO as
a party.

HMOs are making life and death decisions. With the power to affect people’s
lives, comes the responsibility to be held accountable for those decisions. There is no
justification for treating managed care companies differently under the law than other
businesses, which can be held accountable for condﬁct that injures customers. We

urge this committee to support House Bill 7032. |

For more information, please contact the
Connecticut Academy of Family Physicians
Arthur Schuman, Executive Director
Melissa Dempsey, Government Relations
(860) 243-3977
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Connecticut Academy of Family Physicians | [y s
Executive Office + One Regency Drive « PO Box 30 ggl
Bloomfield, Connecticut 06002 + (203) 243-3977

Statement in Support of House Bill 7032 —

An Act Concerning the Liability of Health Maintenance Organizaﬁons

Public Health, Judiciary, and Insurance and Real Estate Committee

March 23, 1999

Good morning, Chairs of the Public Health, Insurance, and Judiciary
Committees and committee' members. I am Adam Seidner, a family physician
practicing in Middletown and tile president of the Connecticut Academy of Family
Physicians. I am here today on t;ehalf of the family physicians to testify in support of

. House Bill 7032 — An Act Concerning the Liability of Health Maintenance

Organizations.

We applaud the General Assembly for the comprehensive managed care
reform package that it passed it 1997. That reform increased patients’ rights in the
health care industry by creating an outside independent appeals process. This process
demongtrated that the legislature recognizes that when making medical treatment
.decisions, it is possible that managed care organizations may be WRONG. House
Bill 7032 takes that point one step further by saying that when a managed care
organization does not exercise due care in a making health treatment decision, that

managed care organization can be held liable for that decision.
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New Britain. CT 06050-0337

Phone: 860.827.6453
Fax: 860.225.0626

Statement of William J. Sweeney, Jr. on behalf of Connecticut Trial Lawyers
and in consultation with Connecticut Citizens Action Group concerning Raised Bills
7032 and 1195, before the Public Health, Judiciary, Insurance and Real Estate -
Committees of the Connecticut General Assembly March 23, 1999 '

Good MorningE

My name is Bill Sweeney, 1 am a practicing attorney in New Britain, Connecticut
and | was counsel to the Plaintiff doctors end Plaintiff patients in the cases of Napoletano,
et al vs. CIGNA Healthcare of Connecticut, Inc. and R. Barrett Hollis, et al vs, CIGNA
Healthcare of Connecticut, Inc. consolidated appeals, 238 Conn. 216, (1996) cert. denied

17 S. Ct 1106 (1997).

| testify in opposition to_Raised Bill 7032 (and the identical Raised Bill [195).

| testify in opposition to these Bills based on the age old legal maxim, "If it ain't
broke, don't fix it". | believe that in an attempt to be responsive to constituents' concerns
this legislation will not expand patient rights but will in fact restrict them which | do not

believe is the desired effect that the legislature intends.
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state action it prevents the action from proceeding in state court where damages are
possible and forces the matter into federal court under ERISA which does not permit the
award of damages, effectively, denying the litigant its claim for damages for wrongful care
or wrongful treatment with regard to health plans. The significance of Napoletano and
Moscovitch is that in both cases the Connecticut Supreme Court in Napolétano and the
United States District Court by Judge Droney in Moscovitch found ways around the

"relates to" language and permitted lawsuits to proceed in the state court.

Napoletano was a case that arose out of physician termination from the CIGNA
Healthcare of Connecticut provider list and the resulting suit by Hollis, the patients of those
doctors. The actions were brought ‘by the doctors and the patients against CIGNA
Healthcare of Connecticut alleging state causes of action as a resﬁlt of CIGNA's unilateral
conduct. CIGNA moved to strike the complaint from state court alleging that ERISA

preemption.

In permitting the Plaintiff's case to proceed in Napoletano and Hollis the Court held

that:
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The essence of the plaintiffs' claims do not relate to the
administration of employee benefit plans. The claims and relief
sought do not impermissibly affect the plans--they do not
attempt to prescribe the substantive administrative aspects of
a plan, such as a determination of an employee's eligibility, the
nature and amount of employee benefits, the amount of an
employer's contribution to a plan, and the rules and regulations
under which the plan operates. The plaintiffs' claims do not
require the administrators to operate the plans differently, they
do not force a plan to adopt a certain scheme of substantive
coverage, they do not tell CIGNA what type of plan to adopt,
what coverage to offer, or whom to cover.

Rather than affecting or prescribing the establishment,
administration, regulation or maintenance of an employee
benefit plan, the plaintiffs' claims merely turn on requiring
CIGNA to enforce the benefit plan that it has already
established and is maintaining. The Hollis plaintiffs' statutory
'and common law claims are based on CIGNA's alleged
misrepresentations that their physicians chose not to continue
as plan providers and that the physicians did not meet the
requisite criteria. One of the alleged reasons that the Hollis
plaintiffs became or remained members of this plan was
because CIGNA had contracted with certain physicians, whose
identities they knew based upon the filing that CIGNA was
required to make under P.A. 94-235. The Hollis plaintiffs,
therefore, could reasonably presume that as long as their
physicians continued to meet the credentialing criteria and did
not meet any of the reasons for discharge, that they would
continue to be providers under the plan. Furthermore, even if
P.A. 94-235 did not exist, the Hollis plaintiffs could reasonably
expect that their physicians would continue to be providers
under the plan for the duration of the physicians' contracts with
CIGNA and would not be unilaterally terminated. Similarly, the
Napoletano plaintiffs' claims simply assert that CIGNA has
failed to enforce the employee benefit plan that it administers.

4
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.The Napoletano plaintiffs reasonably believed that they would

continue to be providers under the plan as long as they met
the criteria that P.A. 94- 235 required that CIGNA provide or
for the duration of their contracts. The Napoletano plaintiffs are
merely asking that their relationship with CIGNA be managed
in accordance with a specific filing that CIGNA has made with
the state in which CIGNA was required to indicate the criteria
by which it would select and could discharge providers, as well
as in accordance with their one year contracts with CIGNA.
This is not a case in which the Napoletano plaintiffs seek to
force themselves into CIGNA's plan. CIGNA removed the
physicians from its list of providers before their contracts had
expired and without following the requirements of P.A.
94-235--it did not inform the plaintiff physicians of its criteria for
discharge and did not give alternate reasons for discharging
them. Neither class of plaintiffs is requesting that CIGNA
change the method by which it determines which physicians
will be providers under its plan--in other words, the plaintiffs
are not claiming that CIGNA should change its list of criteria.
Instead, the plaintiffs are merely asking that CIGNA disclose its
criteria and, subsequently, adhere to them.

Napoletano at page 244 through page 246.

The language in Napoletano is extremely broad and certainly provides a broad

berth in which to litigate against HMO's in the State of Connecticut.

In Moscovitch, a med.ical malpractice claim, a case was filed in the state court, it
was then removed under 28 United States Code 144l(a) and (b) (1994) to the Federal
Court. It was removed to Federal Court where it was alleged that Federal Court had

5
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exclusive jurisdiction over this case because the claim arose under ERISA (which is as |
said ea.rlier provides no monetary relief). The decision that Judge Droney faced was
whether or not to remand the case back to the Connecticut Superior Court, the standard '
being whether or not there was an independent state action which was not preempted by
ERISA. Judge Droney ruled that the allegations were of medical negligénce and not claims
for improper denial of plan benefits and remanded the case back to state court and held
that a claim about the quality of a better benefit received under a health plan is not a claim
to recover benefits it is due under the terms of a plan. This fine distihctibn is most
important because it provides a basis upon which ofher Courts ¢an find that medical
}nalpractice cases are not properly removed from Federal Court which is a common tactic

of Defendants.

The affect of these two rulings is that in Connecticut State Court and in the Federal
District Court we are the recipients of decisions that have very broad consequences and

benefit medical consumers.

My review of Raised Bills 7032-and 195 would indicate that they are mere images
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of Texas Senate Bill 386 the Healthcare Liability Act codified as Tex.Civ.Prac. & Rem.

Code Annotated Section 88.00.1 - 88.003 a copy of which is attached as Exhibit A.

The Texas statute was subsequently attacked in the United States District Court for
the Southern District of Texas, Houston Division in the case of Corpc;rate Health
Insurance et al vs. The Texas Department of Insurance, a case where Aetna Health
Plans of Texas, Aetna Life Insurance Cémpany joined with Corporate Health Insurance,
Inc. to bring a declaratory and injunctive relief requesting that the Tekas statute be
preempted by ERISA. In that decision (a copy of which is also attached as Exhibit B) the
Court discussed the legislation in great lengths in respect with its conflict with ERISA. (The
Corporate Health Insurance decision was appealed by the Plaintiffs Corporate Health and
Aetna to the United States Court of Appeals for the Fifth Circuit. Briefs are due on April
I, 1999, with oral argument yet to be scheduled). ltis | believe a prétty good indication of‘

what would happen if in fact the present statute was passed in Connecticut.

In Corporate Health Insurance, Judge Vanessa Gilmore found that while the act

did not constitute an improper imposition of state law liability it did find certain provisions
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to be preempted by ERISA. The Court preempted Section 88.002(f), Section 88.002(g),
Sectioh 88.003(a)(2), Section 88.003(b), Section 88.003(c), Sections of 88.003(d),

Sections of 88.003(e)(f and (g) as well as other provisions of Texas state law.

The significance of this ruling is that it shows the uncertainty that faces whatever is
done by the Connecticut legislation. If the Texas Court is to be followed verbatim, it would
strike Section é(e), furthermore it would appear also that Sections 3 or 4 would also be
subject to be stricken under the Texas ruling. Furthermore, the Texas Court struck
88.002(f) which was one of the primary holdings in Napoletano.

| would point you to this uncertainty becau;e | believe it is at the heart of what | said
earlier in my remarks that "If it ain't broke, don't fix it". | believe that if in fact legislation is
passed without further study,.it undoubtedly will be attacked in Federal Court and the
results of which are unknown and will likely end up back here for further review. Why leave

the safe harbor of Napoletano, Hollis and Moscovitch in exchange for uncertainty ofa

legal assault on whatever you do.
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As someone who has fought very hard to establish and to protect the rights of
providers and consumers of healthcare in the age of managed care | would urge to not act

hastily. Your action could very well restrict the rights already achieved in Connecticut.

Accordingly, | would suggest that legislation of this magnitude shouid properly be
referred to a Study Commission or like body in which representative bf the various
consumer, medical, hospital and insurance interests be assigned representatives with the
hope of resolving‘ some of the obvious issues that arise from this legislation. This will also
allow us to see what the Fifth Circuit does with Corporate Health Insurance as well as

what Congress does with ERISA Preemption.

| would be happy to answer any questions from either any of the Senators or

Representatives or their staff in public or private if you so desire.

Thank you for your attention.
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§ 88.001 CIV. PRAC. & REM.., Definitions
In this chapter:

(1) "Appropriate and medically necessary" means the standard
. for health care services as determined by physicians and health
care providers in accordance with the prevailing practices and
standards of the medical profession and community.

(2) "Enrollee" means an individual who is enrolled in a
health care plan, including covered dependents.

(3) "Health care plan" means any plan whereby any person
undertakes to provide, arrange for, pay for, or reimburse any
part of the cost of any health care services.

(4) "Health care provider" means a person or entity as
defined in Section 1.03(a)(3), Medical Liability and Insurance
Improvement Act of Texas (Article , Vernon's Texas
Civil Statutes). ‘

(5) "Health care treatment decision" means a determination
made when medical services are actually provided by the health
care plan and a decision which affects the quality of the
diagnosis, care, or treatment provided to the plan's insureds or
enrollees. :

(6) "Health insurance carrier" means an authorized insurance
company that issues policies of accident and sickness insurance
under Section 1, Chapter 3%7, Acts cf the 54th Legislature, 1955
{Article , Vernon's Texas Insurance Code).

(7) "Health maintenance organization" means an organization
licensed under the Texas Health Maintenance Organization Act
(Chapter 20A, Vernon's Texas Insurance Code).

(8) "Managed care entity" means any entity which delivers,
administers, or assumes risk for health care services with
systems or techniques to control or influence the quality,
accessibility, utilization, or costs and prices of such services
to a defined enrollee population, but does not include an
employer purchasing coverage or acting on behalf of its employees
cr the employees of one or more subsidiaries or affiliated

corporations of the employver or a pharmacy licensed by the State
Board of Pharmacy.

{9) "Physician" means:

(A) an individual licensed to practice medicine in this
state;
El
(B) a professional association organized under the Texas
Professional Association Act (Article , Vernon's Texas

/
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Ccivil statutes) or a nonprofit health corporation certified under

Section 5.01, Medical Practice Act (Article -::i:- "z, .I'. iT~7., Vernon's
Texas Civil Statutes); or . : : :

(c) another person wholly owned by physicians.

(10) "Ordinary care" means, in the case of a health insurance
carrier, health maintenance organization, or managed care entity,
that degree of care that a health insurance carrier, health
maintenance organization, or managed care entity of ordinary
prudence would use under the same or similar circumstances. In
.the case of a person who is an employee, agent, ostensible agent,
or representative of a health insurance carrier, health ‘
maintenance organization, or managed care entity, "ordinary care"
means that degree of care that a person of ordinary prudence in
the same profession, specialty, or area of practice as such
person would use in the same or similar circumstances.

Added by Acts 1997, 75th Leg., ch. 163, § 1, eff. Sept. 1, 1997.

For information on how to contact LOIS click
Copyright 1997 Law Office Information Systems. Inc. Al rights Reserved.
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§ 88.002 CIV. PRAC, & REM., Application

(a) A health insurance carrier, health maintenance
organization, or other managed care entity for a health care plan
has the duty to exercise ordinary care when making health care
treatment decisions and is liable for damages for harm to an
insured or enrollee proximately caused by its failure to exercise
such ordinary care.

(b) A health insurance carrier, health maintenance
organization, or other managed care entity for a health care plan
is also liable for damages for harm to an insured or enrollee
proximately caused by the health care treatment decisions made by
its:

(1) employees;
(2) agents;
(3) ostensible agents; or

(4) representatives who are acting on its behalf and over
whom it has the right to exercise influence or control or has
actually exercised influence or control which result in the
failure to exercise ordinary care.

(c) It shall be a defense to any action asserted against a
health insurance carrier, health maintenance organization, or
other managed care entity for a health care plan that:

(1) neither the health insurance carrier, health maintenance
organization, or other managed care entity, nor any employee,
agent, ostensible agent, or representative for whose conduct such
health insurance carrier, health maintenance organization, or
other managed care entity is liable under Subsection (b)),
controlled, influenced, cr participated in the health care
treatment decision; and

{2) the health insurance carrier, health maintenance
organization, or other managed care entity did not deny or delay

payment for any treatment prescribed or recommended by a provider
to the insured or enrollee,

(d) The standards in Subsections (a) and (b) create no
obligation on the part of the health insurance carrier, health
maintenance organization, or other managed care entity to provide
to an insured or enrollee treatment which is not covered by the
health care plan of the entity.

(e) This chapter does not create any liability on the part of
an employer, an employer group purchasing organization, or a
pharmacy licensed by the State Board of Pharmacy that purchases
coverage or assumes risk on behalf of its employees.

http://search.pita.com,/pns/cgi-bin/v_view.exe?qrv..../oSCVERDATA%ScTXCODE%ScCOLL 3/23/99
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(f) A health insurance carrier, health maintenance
_organization, or managed care entity may not remove a physician
or health care provider from its plan or refuse to renew the
physician or health care provider with its plan for advocating on
.behalf of an enrollee for appropriate and medically necessary
health care for the enrollee. ‘

(g) A health insurance carrier, health maintenance
organization, or other managed care entity may not enter into a
contract with a physician, hospital, 'or other health care
provider or pharmaceutical company which includes an
indemnification or hold harmless clause for the acts or conduct
of the health insurance ca;fier, health maintenance organization,
or other managed care entity. Any such indemnification or hold
harmless clause in an existing contract is hereby declared void.

(h) Nothing.in any law of this state prohibiting a health
insurance carrier, health maintenance organization, or other
managed care entity from practicing medicine or being licensed to
practice medicine may be asserted as a defense by such health
insurance carrier, health maintenance organization, or other
managed care entity in an action brought against it pursuant to
this section or any other law.

(i) In an action against a health insurance carrier, health
maintenance organization, or managed care entity, a finding that
a physician or other health care provider is an employee, agent,
ostensible agent, or representative of such health insurance
carrier, health maintenance organization, or managed care entity
shall not be based solely on proof that such person's name
appears in a listing of approved physicians or health care
providers made available to insureds or enrollees under a health
care plan.

(3) This chapter does not apply to workers' compensation ‘
insurance coverage as defined in Section 401.011 CIV. PRAC. & REM., Labor
Code.

(k) An enrcllee who files an action under this chapter shall
comply with the requirements of Section 13.01, Medical Liability o
! and Insurance Improvement Act of Texas (Article , |
Vernon's Texas Civil Statutes), as it relates to cost bonds, deposits, and }
expert reports.

Added by Acts 1997, 75th Leg., ch. 183, § 1, eff. Sept. 1, 1997.

For information on how to contact LOIS click . .
Copyright 1997 Law Office information Systems, Inc. All rights Reserved,
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§ 88.003 CIV. PRAC. & REM.. Limitations on Cause of Action

(a) A person may not maintain a cause of action under this
chapter against a health insurané¢e carrier, health maintenance
organization, or other managed care entity that is required to
comply with the utilization review requirements of Article
21.58A, Insurance Code, or the Texas Health Maintenance
Organization Act (Chapter 20A, Vernon's Texas Insurance Code),
unless the affected insured or enrollee or the insured's or
enrollee's representative: ‘

(1) has exhausted the appeals and review applicable under the
utilization review requirements; or

(2) before instituting the action:

{A) gives written notice of the claim as provided by
Subsection (b); and

(B) agrees to submit the claim to a review by an )
independent review organization under Article , Insurance
Code, as required by Subsection {(c).

(b} The notice required by Subsection (a){2)(A) must be
delivered or mailed to the health insurance carrier, health
maintenance organization, or managed care entity against whom the
action is made not later than the 30th day before the date the
claim is filed. )

{c) The insured or enrollee or the insured's or enrollee's
representative must submit the claim to a review by an
independent review organization if the health insurance carrier,

. health maintenance organization, or managed care entity against
whom the claim is made requests the review not later than the
14th day after the date notice under Subsection (a) (2) (A) is
received by the health insurance carrier, health maintenance
organization, or managed care entity. IZ the health insurance
carrier, health maintenance organization, or managed care entity
does not request the review within the period specified by this
subsection, the insured or enrollee or the insured's or
enrollee's representative is not required to submit the claim to
independent review before maintaining the action.

{d) Subject to Subsection (e), if the enrollee has not complied
with Subsection (a), an action under this section shall not be
dismissed by the court, but the court may, in its discretion,
order the parties to submit to an independent review or mediation
or other nonbinding alternative dispute resolution and may abate
the action for a period of not to exceed 30 days for such
purposes. Such orders of the court shall be the sole remedy E
available to a party complaining of an enrollee's failure to
comply with Subsection {a:.

http://search.pita.com/pns/cgi-bin/v_view.exeqry....%5cVERDATA%5cTXCODE%5cCOLL  3/23/99
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(e) The enrollee is not required to comply with Subsection (c)
and no abatement or other order pursuant to Subsection (d) for
failure to comply shall be imposed if the enrollee has filed a
pleading alleging in substance that:

(1) harm to the enrollee has already occurred because of the
conduct of the health insurance carrier, health maintenance
organization, or managed care entity or because of an act or
omission of an employee, agent, ostensible agent, or
representatlve of such carrier, organlzatlon, or entlty for whose
conduct it is liable under Section . . _— . {b): and

(2) the review would not be beneficial to the enrollee,
unless the court, upon motion by a defendant carrier,
organization, or entity finds after hearing that such pleading
was not made in good faith, in which case the court may enter an
order pursuant to Subsection (d).

(f) If the insured or enrollee or the insured's or enrollee's
representative seeks to exhaust the appeals and review or
provides notice, as required by Subsection (a), before the
statute of limitations applicable to a claim against a managed
care entity has expired, the limitations period is tolled until
the later of:

(1) the 30th day after the date the insured or enrollee or
the insured's or enrollee's representative has exhausted the
process for appeals and review applicable under the utilization
review requirements; or

(2) the 40th day after the date the insured or enrollee or
the insured's or enrollee's representative gives notice under
Subsection (a) (2) (A).

(g) This section does not prohibit an insured or enrollee from
pursuing other appropriate remedies, including injunctive relief,
a declaratory judgment, or relief available under law, if the
requirement of exhausting the process for appeal and review
places the insured's or enrollee's health in serious jeopardy.

Added by Acts 1997, 75th Leg., ch. 163, § 1, eff, Sept. 1, 1997,

For information on how to contact LOIS click
Copyright 1997 Law Office Information Systems., Inc. All rights Reserved.
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Iﬁ THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

CORPORATE "HEALTH INSURANCE a
INC., ET AL. 0
n]

versus 0 CIVIL ACTION NO. H-97-2072
‘ O
THE‘TEXAS DEPARTMENT OF a
INSURANCE, ET AL. C

ORDER

Pending before the Court are Defendants' motion to dismiss, which has been cor
into a motion for summary judgment, (Instrument No. 10), and Plaintiffs' motion for
judgment, (Instrument No. 20). Based on the parties' submissions and the applicabl
Court finds that Defendants' and Plaintiffs' motions should be GRANTED in PART and
DENIED in PART.

I. Background

Plaintiffs Corporate Health Insurance, Inc., Aetna Health Plans of Texas, Inc.
Health Plans of North Texas, Inc., and Aetna Life Insurance Company bring this acti
Defendants Texas Department of Insurance (the "Department") and Elton Bomer ("Bomer
Commissioner of the Texas Department of Insurance, and Dan Morales ("Morales"), Att
General of the state of Texas, in their official capacities, seeking declaratory ar
Plaintiffs request a declaration that Texas Senate Bill 386, the Health Care Liabil
"Act"), codified-as Tex. Civ. Prac. & Rem. Code Ann. [ 88.001-88.003 (West 1998),

which adds or- amemds Tex. Ins. Code Ann. arts. 20A,.09, 20A.12, 20A.123, 21.58A,.and‘

21.58C (West 1998), is preempted by the Employee Retirement Income Security Act of
("ERISA™), 29 U.S.C.A. O 1001 et seq. (West 1985 & Supp. 1998), and by the Federal
Employees Health Benefit Act ("FEHBA"), 5 U.S.C.A. 0O 8901 et seq. (West 1967 & Supg
1996). Plaintiffs also seek, if‘'necessary, to enjoin the enforcement of the Act as
employee benefit plans covered by ERISA and FEHBA. .

The Act allows an individual to sue a health insurance carrier, health mainter
organization, or other managed care entity for damages proximately caused by the er
to exercise ordinary care when making a health care treatment decision. Tex. Civ.

Cecde Ann. Z 88.002{a} (West 1998). 1In addition, under the Act, these entities may
for substandard health care treatment decisions made by their employees, agents, or
representatives. Id. Z 88.002(b). The Act also establishes an independent review

adverse benefit determinations and requires an insured or enrollee to submit his or
challenging an adverse benefit determination to a review by an independent review ¢
if such a review is requested by the managed care entity. Id. Z 88.003(c). Additi
responsibilities for HMOs and further reguirements concerning the review of an adve
determination by an independent review organization are also addressed by the Act.
Code Ann. arts. 2Z0A.09, 20A.12, 20A.12A, 21.58A, and 21.58C (West 1998).

On July 21, 1997, Defendants filed a motion to dismiss under Federal Rule of C
Procedure 12(b) (6} for failure to state a cilaim and to dismiss Plaintiffs' suit aga
Department and Bomer as improper parties. Defendants argue that dismissal is apprc
the following reasons: ,

Senate Bill 386 regulates the gquality of care provided by the HMO(s] oper

ERISA and FEHBA, in contrast, govern what types of regulations may be placed ¢

employee benefit plan. The plain meaning of the statute shows that the purpos

Bill 386 is to prevent health plans from escaping liability for the medical de

"make," "control" or "influence." Senate Bill 386 does not seek to regulate b

make benefit or coverage determinations; nor does it proscribe requirements gc

structure of a benefit plan. Accordingly, the ERISA and FEHBA preemption clau

not apply to Senate Bill 386.

{Defendants' Summary of Argument, Instrument No. 25 at 1), If the.Court were toc de
certain provisions of the Act relate to employee welfare benefit plans, Defendants
to sever any "non-liability" provisions of the Act that it finds to be preempted, s

quality of care liability provisions. (Defendants' Reply, Instrument No. 24 at 8 n

also contend that the Eleventh Amendment bars suit against both the Texas Departmen
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. Insurance and Bomer because the state of Texas is immune from suit. Furthermore, a
to Defendants, there is "a real question" as to whether Elton Bomer is a proper par
Plaintiffs' allegations in their complaint. (Defendants' Brief, Instrument No. 11

on July 29, 1997, Plaintiffs filed a motion for summary judgment, contending t
"impermissibly interferes with the purpose, structure and balance of ERISA and FEHE
injecting state law into an area exclusively reserved for Congress." (Plaintiffs'’
Argument, Instrument No. 21 at 1). Plaintiffs contend that the language in the Act
"refers to" ERISA plans, and that the Act has a connection with ERISA plans because
to impose state law liability on ERISA entities and to mandate the structure of pla
their administration. Plaintiffs also maintain that the Act wrongfully binds emplc
administrators to particular choices and impermissibly creates an alternate enforce
mechanism.

On April 24, 1998, the Court held a hearing on Defendants' motion to dismiss a
Plaintiffs' motion for summary judgment. At the hearing, the Court informed the pa:
Defendants' motion to dismiss would be converted into a motion for summary judgment .
on May 15, 1998, Plaintiffs filed their First Amended Complaint for Declaratory Juc
Permanent Injunction, adding Morales as a defendant in this case,.

II. 12(b) (6) Motion to Dismiss Standard of Review

Rule 12(b) (6) allows for dismissal if a plaintiff fails "to state a claim upon
may be granted(.]"  Fed. R. Civ. P. 12(b) (6). Such dismissals, however, are rare,
Amoco Prod. Co., 794 F.2d 967, 970 (5th Cir. 1986), and only granted where "it appe
doubt that the plaintiff can prove no set of facts in support of his claim which wec
to relief." Conley v. Gibson, 355 U.S. 41, 45-6, 78 S. Ct. 99, 102 (1957). Dismiss

_ based either on a lack of a cognizable legal theory or the absence of sufficient fa
a cognizable legal theory. Balistreri v, Pacifica Police Dept., 901 F.2d 696, 6%¢
Vines v. City of Dallas, Texas, 851 F. Supp. 254, 259 (N.D. Tex. 1994).

In determining whether a dismissal is warranted pursuant to Rule 12(b) (6}, the
accepts as true all allegations contained in the plaintiff's complaint. Gargiul v.
F.2d 661, 663 (2d Cir. 1983), vacated on other grounds, 465 U.S. 1016, 104 S, Ct. 1
Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards, Inc., 677 F.2d 1045, 10¢

Cir. 1982). 1In addition, all reasonable inferences are to be drawn in favor of the
claims. Kaiser Aluminum, 677 F.2d at 1050. "To qualify for dismissal under Rule 1
complaint must on its face show a bar-to relief." <Clark, 794 F.2d at 970.

If the court, in its discretion, accepts for consideration matters that are be
pleadings then the motion to dismiss is converted into a motion for summary judgmer
12(b). Rule 12(b) states, in pertinent part, that:

(i1f, on a motion asserting the defense numbered (6) to dismiss for failu
pleading to state a claim upon which relief can be granted, matters outside th
pleading are presented to and not excluded by the court, the motion shall be t
as one for summary judgment and disposed of as provided in Rule 56 . . . .

Fed. R, Civ. P. 12(b). A court is more likely to consider matters outside the plea

: "'extra-leading material is comprehensive and will enable a rational determination
judgment motion{.}'" Isquith ex rel. Isquith v. Middle South Utilities, Inc., 847
n.3 (5th Cir. 1988) (quoting 5 C. Wright & A. Miller, Federal Practice and Procedur
1366 (1969)). However, the Court is unlikely to do so when it is scanty, incomplet
inconclusive. Id.

The court must give all parties notice of such a conversion and provide them w
cpportunity both to be heard and to present further materials in support of their p
motion. Nowlin v. Resolution Trust Corp., 33 F.3d 498, 504 (5th Cir. 1994):. Follc
ccnversion, the court should permit the parties to engage in discovery as appropria
on the converted motion. Washington v. Allstate Ins. Co., 901 F.2d 1281 (5th Cir.

In this case, having received for consideration matters that are beyond the pl
varties such as affidavits, contracts for health benefit plans, and statistical dat
convert Defendants' motion to dismiss into a motion for summary judgment. Given th
subsequently filed a motion for summary judgment on the same issues, Plaintiffs ha
ample notice that the case may be decided at this stage on the merits. Furthermore
hearing held on April 24, 1998, the Court informed the parties of its intention to
Defendants' motion into a motion for summary judgment. The parties also had an add

opportunity to be heard at the hearing and to present any additional evidence. Thu
had sufficient notice of the conversion.

.-

IZI. Summary Judgment Standard

Summary judgment is appropriate if no genuine issue of material fact exists ar
ty 1s entitled to judgment as a matter of law. Fed. R. Civ. P. 56, A fact is "

[at

pa
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" resolution in favor of one party might affect the outcome of the suit under governi
Andersén v. Liberty Lobby, Inc., 477 U.S. 242, 247, 106 s. Ct. 2505, 2510 (1986).
"genuine" if the evidence is sufficient for a reasonable jury to return a verdict f
party. Id. If the evidence rebutting the motion for summary judgment is only colc
significantly probative, summary judgment should be granted. Id. at 249-50, 106 S.
see Lewis v. Glendel Drilling Co., 898 F.2d 1083, 1088 (5th Cir. 1990).

Under Rule 56(c) of the Federal Rules of Civil Procedure, the moving party bea
initial burden of informing the district court of the basis for its belief that the
a genuine issue for trial and for identifying those portions of the record that den
absence. Matsushita Elec. Ind. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87, 1cC
1348, 1355-56 (1986); Leonard v. Dixie Well Serv. & Supply, Inc., 828 F.2d 291, 294
1987). ‘ .

Where the moving pérty has met its Rule 56{(c) burden, the nonmovant "must do r
simply show that there is some, metaphysical doubt as to the material facts . . . (1
party must come forward with 'specific facts showing that there is a genuine issue
Matsushita, 475 U.S. at 586-87, 106 S. Ct. at 1356 (quoting Fed. R. Civ. P. 56(e)}
original); Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S. Ct. 2548, 2552 (1
Leonard, 828 F.2d at 294. To sustain the burden, the nonmoving party must produce
admissible at trial. Anderson, 477 U.S. at 255, 106 S. Ct. at 2514; Thomas v. Pric
231, 235 (5th Cir. 1992) ("To avoid a summary judgment, the nonmoving party must ac
admissible evidence which creates a fact issue. . . ."}).

IV. 'Improper Parties

. Defendants argue that the Department and Bomer are improper parties to this 'su
(Defendants' Motion, Instrument No, 10 at 10; Defendants' Reply, Instrument No. 24
First, Defendants contend that the Eleventh Amendment bars suit against both partie
Eleventh Amendment provides that "[t]lhe judicial power of the United States shall n
construed to extend to any suit in law or equity, commenced or prosecuted against ¢
United States by citizens of another state or by citizens or subject of any foreigr
Const. amend. XI. 1In addition, the Eleventh Amendment "bars suit against a state e
regardless of whether money damages or injunctive relief is sought. In determining
entity is entitled to . . . immunity, (the court] . . . 'must examine the particula
and its powers and characteristics as created by state law. . . .'" Voisin's Oyster
Guidry, 7¢9 F.2d 183, 186 (Sth Cir. 1988) {(quoting Laje v. R.E. Thomason Gen. Hosp.
724, 272 (5th Cir. 1982)).

Several factors are considered in determining whether an agency is an arm of t
including: (1) whether state statutes and case law view the agency as an arm of the
source of the entity's funding; (3) whether the entity is concerned with local or =
problems; (4) the degree of the agency's authority which is independent from the st
whether the entity can sue and be sued in its own name; and (6) whether it has the
and use property. Guidry, 799 F.2d at 186~87, "Positive answers to the latter twc
mitigate against an entity's being an alter ego of the State and thus against Eleve
immunity." Correa v. City of Bay City, 981 F. Supp. 477, 479 (S.D. Tex. 1997).

The Department is clearly a state agency, created by the laws of the state of
Tex. Ins. Code Ann. art. 1.01 ‘et, seq. (West 1998); El Paso Elec. Co. v. Texas Dep'
@37 s.w.2d 432, 434 (Tex. 1996). 1Its primary responsibility is "to regulate the bu
insurance in this state." Tex. Ins. Code Ann. art. 1.0l1A (West 1998). The Departn
executive branch of the state government, and is controlled by an executive officer
Commissioner, who is appointed by the Department with the advice and consent of the
Texas. Id. art. 1.09. Several members of the Department, such as deputies, assist
personnel, are appointed by the Commissioner. Id. art. 1.02. All of the above fac
Zinding that the Department is an arm of the State of Texas and therefore entitled
Amendment immunity. See Correa, 981 F. Supp. at 479. Consequently, the Court DISNM
the Department from this lawsuit.

With respect to state officials, "'a gaping hole in the shield of sovereign in

the (E}leventh [A]lmendment and the Supreme Court' is the doctrine" of Ex Parte Y
123, 28 s. Ct. 441 (1908). sSaltz v, Tennessee Dep't of Employment Sec., 976 E

Cir. 1%2%2) (quoting Brennan v. Stewart, 834 F.2d 1248, 1252 (1988)). Under th

ng doctrine, "a federal court, consistent with the Eleventh Amendment, may enjoi

icials to conform their future conduct to the requirements of *federal law, even

unction may have an ancillary effect on the state treasury." Quern v. Jordan, 4

99 s, Ct. 1139, 1143 (1979). "The essential ingredients of the Ex Parte Young
a suit must be brought against individual persons in their official capacities
e and the relief sought must be declaratory or injunctive in nature and prospec

<
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-~ Saltz, 976 F.2d at 968 (footnote omitted); see also Cigna Healthplan of La. v. Loui
642, 644 n.1l (5th Cir. 1996) (recognizing "the federal courts have jurisdiction to
state officials where, as here, the plaintiffs seek only prospective declaratory or
to prevent a continuing violation of federal law").

In this case, Plaintiffs have sued Bomer in his official capacity and also see
injunctive relief, not monetary damages. Therefore, Defendants' argument that suit
is barred by the Eleventh Amendment fails.

Second, Defendants argue that "[t]here may be a real question whether Commissi
Bomer is a proper party" based on the Plaintiffs' allegations in their complaint.
Brief, Instrument No. 11 at 38 n.37). According to Defendants, Plaintiffs' "only a
. [regarding Bomer's] official administrative capacity . . . [concerns] his respons
enforcing state insurance law. The only role for the Commissioner in Senate Bill
approve IROs (independent review organization) and it is very unclear whether . . .
alleging [that] the IRO procedures are preempted." (Id. at 38 n.37). 1In response,
maintain that Bomer is a proper party to this suit because as the Commissioner, Bom -
responsible for ensuring compliance with . . . the establishment and supervision of
review organizations." (Plaintiffs' Motion, Instrument No. 20 at 5). The Court ag

: Plaintiffs' contention. ‘

Clearly, Plaintiffs contest the inclusion of the IRO provisions in the Act. I
Plaintiffs state that the "IRO procedure improperly affects the administration of e
plans, and is therefore an unwarranted extension into an area governed by ERISA. .
either directly or indirectly, HMOs and PPOs will incur costs in connection with th
of IROs under the Act, thereby also supporting a finding of preemption." (Plaintif
Instrument No. 20 at 17 n.17). Plaintiffs elaborated on this position at the heari
24, 1998. (Transcript, Instrument No. 60 at 21). Furthermore, Defendants concede
as the Commissioner, is responsible for approving the IRO procedure. (Defendants'
Instrument No. 11 at 38 n.37).

Moreover, Defendants do not provide the Court with any authority for their prc
that Bomer is an improper party to this suit. On the contrary, the Commissioner of
Board of Insurance has been named as a defendant in other cases similar to the inst
NGS Am., Inc. v. Barnes, 998 F.2d 296 (5th Cir. 1993) (enjoining the, Commissioner ¢
for the state of Texas from enforcing a Texas statute that was preempted by ERISA);
Inc. v. Pogue, %29 F.2d 1100 (5th Cir. 1991) (holding that the Texas Administrative
Act was preempted by ERISA and enjoining the Commissioner of Insurance from collect
tax); Texas Commerce Bancshares, Inc. v. Barnes, 798 F. Supp. 1286 (W.D. Tex. 1992)
{examining plaintiff's award of attorney fees and costs in ERISA preemption action
the Commissioner of Insurance). Consequently, given Bomer's role with the IRO proc
other cases where the Commissioner has been named as a defendant, the Court finds t
is a proper party to this suit. '

V. Insurance Savings Clause

Plaintiffs claim that the Act is preempted by ERISA. Thus, as an initial matt
will examine whether the Act is saved from preemption by ERISA's insurance savings

ERISA provides that "nothing in this title shall be construed to exempt or rel
person from any law of any State which regulates insurance, banking or securities.”
Z 1144 (b) (2) (a) (West 1985) (emphasis added). The Supreme Court "delineated the re
that a state statute must meet in order to come within the insurance facet of the s
in Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 741-47, 105 5. Ct. 23
{1985). The Supreme Court in Metropolitan Life took the following conjunctive two-
approach:

[

First, the [ClJourt determined whether the statute in question fitted the
definition of insurance regulation. Second, it looked at three factors: (1) [
practice (the statute) has the effect of spreading policyholders' risk; (2) wh
practice is an integral part of the policy relationship between the insurer an
and (3) whether the practice is limited to entities within the insurance indus
statute fitted the common sense definition of insurance regulation and the cou
"yes" to each of the questions in the three part test, then the statute fell w
clause exempting it from ERISA preemption.

Tingle v. Pacific Mut. Ins. Co., 996 F.2d 105, 107 (5th Cir. 1993) (footnote omitcte
added). Therefore, "if a statute fails either to fit the common sense definition ¢
regulation or to satisfy any one element of the three-factor Metropolitan Life test
is not exempt from preemption'by the ERISA insurance savings clause."™ Cigna, 82 F.
When the Court begins to apply this test to the Act, it can both start and fir

ith the third factor of the Metropolitan Life test: on its face, the Act is obvic
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_to entities within the insurance industry."” Even though the Act lists health insur
one group covered by its terms, it also specifies that-it applies to health mainten
‘or other managed care entities for a health care plan. Tex. Civ. Prac. & Rem. Code
0 88.002(a) (West 1998). As the Act fails to meet the third factor of the Metropol
the Court finds that the statute is not saved from preemption by the insurance exce
514 (b) of ERISA. See Cigna, 82 F.3d at 650 (holding that Louisiana's Any Willing F
statute was not exempt from preemption by ERISA's savings clause because the statut
limited to entities within the insurance industry).

VI. ERISA Preemption

Having determined that the Act is not saved by the insurance savings clause,
must next examine whether the Act is preempted by Section 514(a) of ERISA.

' Section 514(a) governs the preemption of state laws by ERISA. More specifical
514 (a) provides that ERISA "shall supersede any and all State laws insofar as they
any employee benefit plan . . . ." 29 U.s.C.A. (0 1144(a) (West 1985) (emphasis adc
ERISA preemption analysis, a state law relates to an ERISA plan if it has a connect
reference to such a plan. Cigna, 82 F.3d at 647. ‘

If the Court determines that certain portions of a state statute are preemptec
therefore, contravene federal law, then the Court may sever those portions from the
provided that their invalidity does not affect the remainder of the statute. Texas
v. Prudential Ins. Co. of Am., 105 F.3d 1035, 1039 (5th Cir. 1997). The Court's de
sever a statute is also based on whether or not that state statute has a provision
nonseverability. Id.

Since pre-emption turns on Congress's intent, the court must begin "with the t
provision in question, and move on, as need be, to the structure and purpose of the
it occurs." New York State Conference of Blue Cross & Blue Shield Plans v. Travele
514 U.S. 645, 655, 115 s. Ct, 1671, 1676 (1995). "A facial challenge to a legislat
course, the most difficult challenge to mount successfully, since the challenger mu
no set of circumstances exists under which the Act would be valid." U.S., v. Salerr
739, 745, 107 s. Ct. 20395, 2100 (1987). Thus, in this case, the Court must detern
any claims brought under the Act would relate to an employee benefit plan and woulc
be preempted by Section 514(a) of ERISA,

A. What is an ERISA Plan?

First, the Court must examine what constitutes an ERISA plan. An employee wel
benefit plan (which includes health benefits plans), is defined as:

any plan, fund, or program which was heretofore or is hereafter establisth
by an employer or by an employee organization, or by both to the extent that =
fund, or program was established or is maintained for the purpose of providing
participants or their beneficiaries, through the purchase of insurance or othe

medical, surgical, or hospital care or benefits, or benefits in the event of s

accident, disability

29 U.S.C.A. Z 1002(1) (West Supp. 1998) (emphasis added). The first phrase plan, f
program has been interpreted as requiring an "ongoing administrative program" on th
the employer. See Fort Halifax Packing Co. v. Coyne, 482 U.S., 1, 11, 107 s. Cct. 22
(1987). A "plan, fund, or program" under ERISA is established if "from the surrour
circumstances a reasonable person can ascertain the intended benefits, class of ben
source of financing, and the procedures for receiving benefits." Donovan v, Dillir
1367, 1371, 1373 (1llth Cir. 1982); see Peckham v. Gem State Mut. of Utah, 964 F.2d
1047-48 (7th Cir. 1892). The administrative program, however, need not be elaborat
984 F.2d at 1048.
The second phrase of the definition established or maintained by an emplover
is designed to distinguish situations in which the employer merely acts a
marketing of an insurance policy to individual employees (in which case no ERI
exists), from the situation in which the employer financially pays for some or
plan and/or otherwise is involved in its administration (e.g. defining and adn
employee eligibility, or listing the plan as a benefit of employment),

Rand Rosenblatt, Law and the American Health Care System 190 (Supp. 1998). 1In
particular, this second phrase is designed to "ensure that the plan is part of an &

relationship. . . . [This] requirement seeks to ascertain whether the plan is part
reiationship by looking at the degree of participation by the employer in the estak
maintenance of the plan." Peckham, 964 F.2d at 1049.

In Meredith v, Time Ins., Co., 980 F.2d 352, 355 (5th Cir. 1993), the Fifth Cir
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its "comprehensive test for determining whether a particular plan qualifies as an '
welfare benefit plan'" under ERISA. Under Meredith, the test requires the full ana
~ whether a plan: (1) exists; (2) falls within the safe~harbor provision es
Department of Labor; and (3) satisfies the primary elements of an ERISA "emplc
benefit plan" establishment or maintenance by an employer intending to benefit
employees. If any part of the inquiry is answered in the negative, the submis
an ERISA plan. . . . [The Court's] analysis is informed by reference to ERIS?
including germane indications of congressional intent, and to the extent Congr
failed to state its intention on the precise issue in question, we refer to pe
interpretations by the agency charged with administering the statute the Depar
Labor. .
Id. Furthermore, ERISA does not regulate "bare purchases of health insurance where
purchasing employer neither directly or indirectly owns, controls, administers or a
- responsibility for the policy or its benefits." Taggert Corp. v. Life & Health Ber. ®
Inc., 617 F.2d 1208, 1211 (5th Cir. 1980). Thus, in this case, the Court must dete
the provisions of the Act relate to any employee benefit plan as defined by Meredit
In this case, Defendants make the following argument: ‘
[Plaintiff] AEtna blurs the distinction between an ERISA plan (establishe
to provide benefits to an employee) and a health plan (established by health i
entities as a vehicle for bearing the risks of health insurance and providing
ERISA plan for those employees). AEtna admits plaintiffs 'offer products in t
managed health care coverage to employees who are enrolled in ERISA and FEHBA
in Texas.' AEtna may operate as a 'health plan,' but AEtna is not an ERISA pl
established by an employer. '
(Defendants' Reply, Instrument No. 24 at 1). In essence, Defendants arqgue that Pla
operating health plans, but that they are not operating ERISA plans that would be ¢
ERISA. The Court agrees. -
The Act expressly regulates health insurance carriers, health maintenance orga
and managed care entities by specifically addressing their health plans and not the
of employers. Under the Act, "[a] health insurance carrier, health maintenance orcg
other managed care entity for a health care plan has the duty to exercise ordinary
making health care treatment decisions and is liable for harm to an insured or enrc
caused by its failure to exercise such ordinary care." Tex. Civ. Prac. & Rem. Ccde
~ 88.002(a) (West 1998), A health insurance carrier "means an authorized insuranc
that issues policies of accident and sickness" under Article 3.70-1 of the Texas Ir
Tex. Civ. Prac. & Rem, Code Ann. Z 88.001(6) (West 1998). A health maintenance
organization includes "organization(s] licensed under the Texas Health Maintenance
Act(.]" Id. Z 88.001(7). A managed care entity under the Act is defined as
any entity which delivers, administers, or assumes risk for health care s
systems or techniques to control or influence the quality, accessibility, util
and prices of such services to a defined enrollee population, but does not inc
employer purchasing coverage or acting on behalf of its employees or the emplc

or more subsidiaries or affiliated corporations of the employer or a pharmacy
the State Board of Pharmacy.

Id. Z 88.001(8) (emphasis added).

The health plans provided by health insurance carriers, health maintenance org
cr managed care entities, as previously defined, and the health care entities thems
constitute ERISA plans because the third inquiry under the Fifth Circuit's test whe
satisfies the primary elements of an ERISA "employee benefit plan" must be answere
negative. Plaintiffs admit that they "offer products in the form of managed health
to employees who are enrolled in ERISA and FEHBA plans in Texas." (Plaintiffs' Mot
Instrument No. 20 at 3). Plaintiffs and the coverage provided by them, however, ar
established or maintained by an employer. .

Plaintiffs concede that they fall "within the term 'managed care entity' as de
{.]J" (Id. at 4). A managed care entity does not include "an employer purchasir
ing on behalf of its employees{.]" Tex. Civ. Prac. & Rem. Code Ann. Z 88.001(8)
2). Therefore, by definition, Plaintiffs and the managed health care plans that

would not satisfy the primary elements of an ERISA employee benefit plan because th.
established or maintained by an employer. Rather, Plaintiffs are medical service ¢

ZRISA plans and their members. Plaintiffs operate health plans rather than ERISA €

penefit plans. Consequently, the Court finds that Plaintiffs and the particular ar
services provided by them, that are addressed under the Act, are not ERISA emplovee
- plans since the coverage is not established or maintained by an employer. See Cigrn
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648 (recognizing that Plaintiffs, an HMO and a health insurer, were not ERISA plans
Washington Physicians Serv. Ass'n v. Gregoire, No. 97-35536, 1998 WL 318759, *3 (9t
1998) (stating that the statute makes it clear that the term "health plans" "refers
by the health carrier (e.g., an HMO), not the benefit plan offered by the employer"
U.S. Healthcare, 57 F.3d 350, 356 (3d Cir. 1995) (noting the Department of Labor's

that plaintiff's claims merely attacked "the behavior of an entity completely exter
plan{,]) {the HMO]").

Nonetheless, Plaintiffs argue that the fact that Aetna is not an ERISA health
significance to.the preemption analysis." (Plaintiffs' Surreply, Instrument No. 3Z
rely on Cigna Healthplan of La., Inc. v. Louisiana, 82 F.3d 642 (5th cir. 1996), fc
argument.

In Cigna, CIGNA Healthplan of Louisiana ("CIGNA"), a licensed HMO, and Connect

General Life Insurance Company ("CGLIC"), a licensed health insurer, filed suit aga ’

Ieyoub, the Attorney General of the state of Louisiana, seeking a declaratory judgm
Louisiana's Any Willing Provider statute was preempted by ERISA. 82 F.3d at 644.

Willing Provider statute . . . mandate(d] that '(n]o licensed provider , . . who ag
terms and conditions of the preferred provider contract . . . [could] be denied cthe
a preferred provider.'" Id. at 645 (quoting La. Rev. Stat. Ann. O 40:2202(5) (c) (W

The Fifth Circuit concluded that the statute was preempted by ERISA both because it
ERISA-qualified plans by including certain enumerated entities, and because it had

with such plans by mandating that "certain benefits available to ERISA plans . . .

in a particular manner." Id. at 648-49.

Since the Court found that the statute in Cigna directly affected benefits prc
the plan, the Court did not have to examine whether or not CIGNA or CGLIC was an EF
plan. Rather, the Court based its decision on the substantial effect that the stat
insured plans. Id. at 648. The Court, however, did remark that the fact that CIGK
were not themselves ERISA plans was inconsequential. Id. at 648. It made this sta
discussing the statute's '"connection with" ERISA plans. Id. The Court further exp
CIGNA's and CGLIC's status was inconsequential because: .

(b]y denying insurers, employer, and HMOs the right to structure their be
particular manner, the statute (wa)s effectively requiring ERISA plans to pu:c
of a particular structure when they contract with organizations like CIGNA anc
In that regard, the statute "b{ore] indirectly but substantially on all insure
{wals accdordingly preempted by ERISA.

Id. at 648-49 (quoting Metropolitan Life, 471 U.S. at 739, 105 S. Ct. at 2389).

In accordance with Cigna, the Court finds that whether or not Plaintiffs in tkh
ZRISA plans is inconsequential because, under current Fifth Circuit law, certain se
provisions of the Act, as discussed below, "relate to" ERISA employee benefit plans

B. "Relates To" Analysis

A state law relates to an ERISA plan "in the normal sense of the phrase if iz
connection with or reference to such a plan." Shaw v. Delta Air Lines, Inc., 463 U
103 S. Ct. 2890, 2899-2900 (1983) {(emphasis added). The Supreme Court has given th
"relates to" a "broad common-sense meaning." Pilot Life Ins. Co. v. Dedeaux, 481 U
107 S. Ct. 1549, 1553 (1987)). Under this definition,

A state law can relate tc an ERISA plan even if that law was not specific
affect such plans, and even if its effect is only indirect. If a state law dc
concern employee benefit plans, it will be preempted insofar as it applies to
in particular cases. .

‘Cigna, 82 F.3d at 647. "The most obvious class of pre-empted state laws ‘are thcse
specifically designed to affect ERISA-governed employee benefits plans." Corcoran
HealthCare, Inc., 965 F.2d 1321, 1328 (5th Cir. 1992).

In determining whether a state law "relate[s] to" an ERISA plan, the Supreme C
adopted a pragmatic approach. See Travelers, 514 U.S. 645 at 654-57, 115 s. Ct. at
In Travelers, the Court stated that it "must go beyond the unhelpful text [of Secti
the frustrating difficulty of défining its key term (['relates to'], and look instea
of the ERISA statute as a guide to the scope of the state law that%Congress underst
survive [preemption])." 514 U.S., at 656, 115 S. Ct. at 1677. .

As stated by the Court in New York Conference of Blue Cross & Blue Shield Plar
Travelers Ins. Co., in passing Section 514,

Congress intended 'to ensure that .plans and plan sponsors would be subiec

body of benefits law; the goal was to minimize the administrative and financia

- i
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of complying with conflicting directives among States or between States and th
Government . . ., [(and to prevent] the potential for conflict in sqbstantive~l

requiring the tailoring of plans and employer conduct to the peculiaritie
jurisdiction.'

514 U.S. at 656, 115 S. Ct. at 1677 (quoting Ingersoll-Rand Co. v. McClendon, 498 U
142, 111 S. Ct. 478, 484 (1990)). Therefore, "(t]lhe basic thrust of . . . [ERIS2
clause . . . was to avoid a multiplicity of regulation in order to permit the natic
administration of employee benefit plans." Travelers, 514 U.S. at 657, 115 S. Ct.
Although the text of Section 514(a) is clearly expansive, in so far as it affe
that relate to ERISA plans, the phrase "relate(s] to" does not "extend to the furtk,
indeterminacy(.]" Id. at 655, 115 S. Ct. at 1677. If that were the case, "then fc
purposes pre—emption would never run its course" and courts would be required "to
Congress's words of limitation as mere sham, and to read the presumption against pr
of the law whenever Congress speaks to the matter with generality.” Id. Thus, in
ERISA's "relate(s] to" language was not "intended to modify 'the starting presumpti
Congress does not intend to supplant state law'" which falls within areas of tradit
regulation. De Buono v. NYSA-ILA Med. & Clinical Servs. Fund, 520 U.s. 806, , 117
1747, 1751-52 (1997) (quoting Travelers, 514 U.S. at 654-55, 115 S. Ct. at 1676).
"The historic powers of the State include the regulation of matters of health
De Buono, 520 U.S. at , 117 S. Ct. at 1751-52 (citing Hillsborough County v. Auton
- Lab., Inc., 471 U.S. 707, 716, 105 S. Ct. 2371, 2376 (1985)). The Act, in this cas
the medical decisions of health insurance carriers, health maintenance organizatiorn
managed care entities, see Tex. Civ. Prac & Rem Code Ann. = -88.002 (West 1998), anc
therefore, clearly operates in a field that has been traditionally occupied by the
federal law is said to bar state action in fields of traditional state regulation,"
work on the "assumption that the historic police powers of the States were not to k

by the Federal Act unless that was the clear and manifest purpose of Congress." Tr
U.S. at 654-55, 115 S. Ct. at 1676 (quoting Rice v. Santa Fe Elevator Corp., 331 U.
67 S. Ct. 1146, 1152 (1947)). Consequently, Plaintiffs "bear the considerable burc

overcoming 'the starting presumption that Congress does not intend to supplant stat
Buono, 520 U.S. at , 117 $. Ct. at 1752.
1. "Reference To"

Under the "reference to" inquiry, the Supreme Court has "held preempted a law
'impos{ed] requirements by reference to [ERISA] covered programs,' . . . a law that
exempted ERISA plans from an otherwise generally applicable garnishment provision,
a common-law cause of action premised on the existence of an ERISA plan." Califorr
Labor Standards Enforcement, N.A., Inc. v. Dillingham Constr., 519 U.S. 316, , 117
832, 837-38 (1997) (citations omjtted) (quoting District of Columbia v. Greater Was
of Trade, 506 U.Ss. 125, 131, 113 s. Ct. 580, 584 (1992)). Thus, "[w}lhere a State's
immediately and exclusively upon ERISA plans . . . or where the existence of ERISA
essential to the law's operation . . . that 'reference' will result in pre-emption.
Uu.s. at , 117 s. Ct. at 838,

In Travelers, the Supreme Court examined New York statutes that imposed "suxch
on bills of patients whose commercial insurance coverage (wa]s purchased by employe
care plans governed by ERISA and . . . on HMOs insofar as their membership fees . .
paid by an ERISA plan." 514'U.S. at 649, 115 S, Ct. at 1673-74. Notably, the surc

"HMOs was "not an increase in the rates to be paid by an HMO.to a hospital, but a di
by the HMO to the State's general fund." Id. at 650, 115 S. Ct. at 1674. The Cour
"surcharge statutes . . . (could not] be said to make 'reference to' ERISA plans ir
because the surcharges were "imposed upon patients and HMOs, regardless of whether
commercial coverage or membership, respectively, (wals ultimately secured by an ERI
private purchase, or otherwise[.]" 1Id. at 656, 115 S. Ct. at 1677.

Similarly, in this case, the Act imposes a standard of ordinary care directly
insurance carriers and health maintenance organizations when making health care tre
decisions, regardless of whether the commercial coverage or memSérship therein is v
secured by an ERISA plan. See Tex. Civ. Prac. & Rem. Code O 88.001-88.002 (West 1¢
The Act also reguires managed care entities to exercise ordinary care when making n
decisions. Id. Z 88.002(a). However, as already mentioned, the Act specifically e
plans from the definition of a "managed care entity." See id. Z 88.001(8). Sectic
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the Texas Civil Practice and Remedies Code, as added by the Act, provides that a "r
entity" does not include "an employer purchasing coverage or acting on behalf of it
Id. Consequently, as in Travelers, the Act cannot be said to make any reference tc

Plaintiffs, however, maintain that preemption is mandated because the Act has
reference to ERISA plans in several other provisions. (Plaintiffs' Motion, Instrum
7). In particular, Plaintiffs seem to-argue that the mere inclusion of certain ter
refer to ERISA plans, such as "plan," "health care plan," "health maintenance orgar
"managed care entity," warrants preemption. (Plaintiffs' Motion, Instrument No. 2C
Plaintiffs rely on District of Columbia v. Greater Washington Bd. of Trade, 506 U.S
S. Ct. 580 (1992), and Cigna for this proposition.

In Greater Washington, 506 U.S, at 130, 113 S. Ct. at 583, the Supreme Court ¢
that "Section 2(c) (2) of the District's Equity Amendment Act specifically refer{rec
benefit plans regulated by ERISA and on that basis alone [wa]s pre-empted." Sectic
the Equity Amendment Act provided the following: "Any employer who provides health
coverage for an employee shall provide health insurance equivalent to the existing
insurance coverage of the employee while the employee receives or is eligible to re
compensation benefits under this chapter." 1Id. at 128, 113 S. Ct. at 582 (quoting
Ann. T 36-307(a-1) (1) (Supp. 1992) (emphasis added)). Furthermore, the employer ha
provide this health insurance coverage for a maximum of 52 weeks "at the same benef
the employee had at the time the employee received or was eligible to receive worke

"compensation benefits." Id. (quoting D.C. Code Ann. T 36~307 (a-1) (3) (Supp. 1992
the health insurance coverage required of employers was "measured by reference to '
health insurance coverage' provided by the employer" and had to be maintained at. th
benefit level. Id. at 130, 113 S. Ct. at 583-84 (emphasis added) (quoting D.C. Coc
307(a-1) (1) and (3) (Supp. 1992)).

The Court then determined that "[t]he employee's 'existing health insurance cc
turn, [wals a welfare benefit plan under ERISA . . . because it involv[ed] a fund ¢
maintained by an employer for the purpose of providing health benefits for the empl
the purchase of insurance or otherwise.'" Id. at 130, 113 S. Ct. at 584 (quoting 2
1002(1)). Thus, since the Equity Amendment Act imposed requirements by reference t
employer-sponsored health insurance programs that were subject to ERISA regulation,
concluded that the Act was preempted by ERISA. Id. at 130-31, 113 S. Ct. at 584.

Contrary to Plaintiffs' contention, in Greater Washington, the Supreme Court c
conclude that the statute referred to ERISA plans simply because it contained certa
Rather, as explained in California Div. of Labor Standards Enforcement, N.A., Inc.
Constr., 519 U.S. at , 117 S. Ct. at 838, the Court reasoned that the reference tc
resulted in preemption because the existence of ERISA plans was essential to the st
operation. Unlike the statute in Greater Washington, the Act is not premised on th
"of an ERISA plan. It merely requires health insurance carriers, HMOs, and other ma
entities to exercise ordinary care when making medical decisions. The Act imposes
on these entities without any reference to or reliance on an ERISA plan.

In Cigna, 82 F.3d at 645-47, ,the Fifch Circuit held that Louisiana's Any Wllll
statute was preempted by ERISA because it referred to ERISA-qualified plans. The s
required all licensed providers "who agre{ed] to the terms and conditions of the pr
contract" to be accepted as providers in the preferred provider organization ("PPO"
Stat. Ann. Z 40:2202(5) ( (West 1992} (emphasis added) Under the Health Care Cos
Act, a "preferred provider contract" was defined as "an agreement 'between a provic
providers and a group purchaser or purchasers to provide for alternative rates. of ¢

specified in advance for a defined period of time.'" Cigna, 82 F.3d at 647-48 (quc
-Stat. Ann. Z 40:2022(5) (a) (emphasis added)!
The Fifth Circuit then examined the definition of "group purchasers." Under t

group purchasers may have included entities "such as 'Taft-Hartley trusts or employ
"establish or participate in self funded trusts or programs,' which 'contract (with
croviders) for the benefit of their . . . employees.'" Cigna, 82 F.2d at 648 (quot
Stat. Ann. = 40:2022(5) (a) (emphasis added)). Since the entities encompassed by th
"group purchasers" included ERISA plans, the Court determined that Louisiana's Heal
Cost Control Act, "and through it the Any Willing Provider statute, expressly refer
pians." Id. N

Unlike the statute in Cigna, the requirement imposed by the Act does not conta
reference to ERISA plans. The Act states that health insurance carriers, HMOs, anc
managed care entities have a duty to exercise ordinary care when making health care
decisions. Tex. Civ. Prac. & Rem. Code Ann. _ 88.002 (West 1998). None of these
enumerated entities constitute ERISA plans since, by definiticn, they are not "esta
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maintained by an employer or by an employee organlzatlon . . . for the purpose of ¢
health care benefits for employees. 29 U.S.C.A. QI 1002(1) (West Supp. 1998); see 1T
Prac. & Rem. Code Ann. [0 88.001 (West 1998).

In this case, the Court finds that, as in Travelers, the existence of an ERISA
essential to the operation of the Act. Furthermore, the Act does not work "immedia
exclusively upon ERISA plans." Dillingham, 514 U.S. at , 117 S. Ct. at 838. Cons
the Court concludes that the Act "cannot be said to make a 'reference to' ERISA pla
manner." Travelers, 514 U.S. at 656, 115 S. Ct. at 1677. .

Plaintiffs.also suggest that the Act explicitly refers to ERISA plans by its u

"health care plan" and "managed care entity." (Plaintiff's Motion, Instrument No.
Act defines "health care plan" as "any plan whereby a person undertakes to provide,
pay for, or reimburse any part of the cost of any health care services." Tex. Civ,

Code Ann. T 88.001(3) (West 1998). The Act then states that a "managed care entity
care plan" must exercise ordinary care when making medical decisions. Id. T 88.002
(emphasis added). The phrase "health care plan" cannot be isolated from the term "
entity" simply to create a reference to an ERISA plan. In this context, "health ca
constitute an ERISA plan because a "managed care entity . . . does not include an e
purchasing coverage or acting on behalf of its employees[.]" 1Id. O 88.001(8).
"Connection With"

"A law that does not refer to ERISA plans may yet be pre-empted if it has a 'c

with' ERISA plans." Dillingham, 519 U.s. at , 117 S. Ct. at 838. "To determine w

state law has the forbidden connection, [the court looks] . . . both to 'the object
statute as a guide to the scope of the state law that Congress understood would sur
as to the nature of the effect of the state law on ERISA plans." Id. (quoting Trav

at 656, 115 s. Ct. at 1677); see De Buono, 520 U.S. at , 117 S. Ct. at 1750 (notirn
rejection of a strictly literal reading of Section 514(a) and emphasis on the objec
- ERISA statute).

Here, Plaintiffs contend that the Act has a "connection with" ERISA plans in s
Plaintiffs claim that the Act improperly imposes state law liability on ERISA entit
impermissibly mandates the structure of plan benefits and their administration, unl
plan administrators to particular choices, and wrongfully creates an alternate enfc
mechanism. (Plaintiffs' Motion, Instrument No. 20 at 9-18).

i. Imposition of State Law Liability

According to Plaintiffs, the "Fifth Circuit has twice held that attempts to in
liability on managed care entities in 'connection with' their 'health care treatmer
within the scope of the preemption clause." (Plaintiffs' Response, Instrument-No.
particular, Plaintiffs rely on the Fifth Circuit's decisions in Corcoran v. United
965 F.2d 1321 (5th Cir. 1992), and Rodriguez v. Pacificare of Tex., Inc., 980 F.2d
1993) for this argument. .

In Corcoran, 965 F.2d at 1331, the Fifth Circuit held that a Louisiana tor: ac
wrongful death of an unborn child was preempted by ERISA. In that case, United He
("United"), the prOVldEI of utilization review services to an employee benefit plar
that Mrs. Corcoran's hOSDltall ation during the final months of her pregnancy was L
despite her doctors' repeated recommendations for complete bed rest. Id. at 1322-2
contract between United and Mrs. Corcoran's employer provided that United would "cc
Participant's physician and based uporn the medical evidence and normative data dete
whether the Participant should be eligible uo receive full plan benefits for the re
hnospitalization and the duration of benefits. Id. at 1331 (quotation omitted). ¢
doctor's requests, United only authorized ten hours per day of home nursing care fc
Corcoran. Id. at 1324.

While the nurse was off-duty, the fetus went into distress and died. 1Id. Sukt
Corcorans brought suit against United for wrongful death, alleging "that their unbc
as a result of various acts of negligence committed by" the mother's health plan ar
at 1324.

United argued that the Corcorans' claims were preempted by ERISA because its "
{was] made in its capacity as a plan fiduciary {and was] about what benefits were a
the (pJlan." Id. at 1329. According to United, the company simply applied previou
eligibility criteria in order to determine whether Mrs. Corcoran was qualified for
provided by the plan. Id. Thus, United maintained that, under prevailing ERISA pr
the Corcorans could not "sue in tort to redress injuries flowing from decisions abc
are to be paid under a plan.". Id. at 1330.

The Corcorans, on the other hand, ccntended that their cause of action sought
benefits solely for United's erroneous medical decision that Mrs. Corcoran did not
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hospitalization during the last month of her pregnancy." Id. at 1330. Therefore,
continued, United's exercise of medical judgment fell "outside the purview of ERISA

preemption.”" Id.

Unable to agree with either characterization, the Fifth Circuit concluded that
"medical decisions . . . in the context of making a determination about the availak
under the plan." 1Id. at 1331. The Court reasoned that "United decide[d] 'what the
. . . [would] pay for.' When United's actions [we)lre viewed from this perspective,
[became] apparent that the Corcorans [welre attempting to recover for a tort allege
in the course of handling a benefit determination.” Id. at 1332 (quoting the Quali

("QCP") booklet which contains a description of the QCP, a cost-containment service
the services provided by United). Since United made the. erroneous medical decisiorn
and parcel of its mandate to decide what benefits [we]re available under the . . .
concluded that ERISA's preemption of "state-law claims alleging improper handling ¢
claims [wals broad enough to cover the cause of action asserted here." Id. "Althc
liability on United . . . [may] have the salutary effect of deterring poor quality
. . . [the Court found there was] a significant risk that state liability rules wou-
differently to the conduct of utilization review companies in different states." I
Despite its finding of preemption, the Court acknowledged "the fact that . . .
interpretation of the preemption clause . . . [left] a gap in remedies within a sta
protect participants in employee benefit plans" and suggested a reevaluation of ERI
"1333, 1338-39. Indeed, the Fifth Circuit recognized that:

[t1he result ERISA compels us to reach means that the Corcorans have no :
or federal, for what may have been a serious mistake. This is troubling for =
reasons. First, it eliminates an important check on the thousands of medical
routinely made in the burgeoning utilization review system. With liability =ru
inapplicable, there is theoretically less deterrence of substandard medical de
Moreover, if the cost of compliance with a standard of care . . . need not be
utilization review companies' cost of doing business, bad medical judgments wi
being cost-free to the plans that rely on these companies to contain medical ¢
plans, in turn, will have one less incentive to seek companies that can delive
quality services and reasonable prices.

Second, in any plan benefit determination, there is always some tens
the interest of the beneficiary in obtaining quality medical care and the inte
in preserving the pool of funds available to compensate all beneficiaries. . .

Finally, cost containment features such as the one at issue in this
when Congress passed ERISA. While we are confident that the result we have re
is faithful to Congress's intent neither to allow state-law causes of actions
employee benefit plans nor to provide beneficiaries in the Corcoran's position
remedy under ERISA, the world of emplovee benefit plans has hardly remained st
since 1974. Fundamental changes such as the widespread institution of utiliza
would seem to warrant a reevaluation of ERISA so that it can continue to serve
purposg of safeguarding the interests of employees. Our system, of course,  al
task to Congress, not the courts, and we acknowledge our role today by interpr
ERISA in a manner consistent with the expressed intentions of its creators.

Id. at 1338 (emphasis added). Since Corcoran, the Supreme Court has reevaluated th
"potentially infinite reach of 'relations' and 'connections'" under ERISA preemptic
rendered three decisions, namely Travelers, Dillingham, and De Buono v. NYSA-ILA Me
Clinical Servs. Fund, 520 U.s. 806, 117 S. Ct. 1747 (1997), that "reveal the proper

analyze{ ] ERISA preemption." American Drug Stores, Inc. v. Harvard Pilgrim Healtkh
Inc., 973 F. Supp. 60, 64-65 (D. Mass. 1997) (quoting Travelers, 514 U.S. at 656, 1
at 1677). ‘

Without the benefit of these recent opinions, the Court in Corcoran stated tha
that states traditionally have regulated in a particular area is no impediment to E
emption." 965 F.2d at 1334. As such, the Court did not begin, as the recent Supre
cases did, with the presumption against preemption where the statute at issue addre
pclice power of the states namely, a matter of health and safety. See Dillingham,
, 117 s. Ct. at 838; De Buono, 520 U.S. at , 117 S. Ct. at 1751-52; Travelers, 51
653-55, 115 s. Ct. at 1676-77. Instead, the Court in Corcoran reasoned that "Congr
could not have predicted the interjection into the ERISA 'system" of the medical ut
process(,]" and therefore, concluded that "Congress enacted a preemption clause so
. statute so comprehensive that it would be incompatible with the language, structure
of the statute to allow tort suits against entities so integrally connected with a
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965 F.2d at 1334 (emphasis added). Although the fact that "the States traditionall
. . . [certain] areas would not immunize their efforts(,]" since Corcoran, it is cl
be an."indication in ERISA . . . [or] its legislative history of any intent on the
to preempt" a traditionally state-regulated substantive law., Dillingham, 519 U.S.
Ct. at 840-41 (emphas;s added) .
Furthermore, in Corcoran, the Court‘noted that:
[t)he cost of complying with varying substantive standards would increase
providing utilization review services, thereby increasing the cost to health t
of including cost containment features such as the Quality Care Program (or ca
to eliminate this sort of cost containment program altogether) and ultimately
the pool of plan funds available to reimburse participants. :
965 F.2d at 1333. However, the Supreme Court in Travelers emphasized that an "indi
economic influence . . . does not bind a plan administrator to amy particular choic
function as a regulation of an ERISA plan itself." 514 U.S. at 659, 115 S. Ct. at
Moreover, )
if ERISA were concerned with any state action such as quality of care sta
hospital workplace regulations that increased the cost of providing certain be
thereby, potentially affected the choices made by ERISA plans, [then} we could
see the end of ERISA's pre-emptive reach, and the words 'relate to' would limi

Dillingham, 519 U.s. at , 117 S. Ct. at 840 (citing Travelers, 514 U.S. at 663-64,
at 1681).

In light of the Supreme Court's recent mandate regarding ERISA preemption anal
perhaps the Fifth Circuit would reach a different decision in Corcoran today. Even
finds the facts in Corcoran to be distinguishable from the conduct covered by the 2

The plaintiffs in Corcoran filed suit against their HMO regarding a medical de
in relation to the denial of certain plan benefits. In this case, a suit brought v
relate to the quality of benefits received from a managed care entity when benefits
provided, not denied. The Act imposes a duty of ordinary care upon certain entitie
health care treatment decisions and holds those entities liable for damages proxima
a failure to exercise that duty. Tex. Civ. Prac. & Rem. Code Ann. T 88.002(a) (Wes
Furthermore, the Act clearly states that a "health care treatment decision" is "a ¢
made when medical services are actually provided by the health care plan and a deci
affects the quality of the diagnosis, care, or treatment provided to the plan's ins
enrollees." Id. T 88.001(5) (emphasis added). Thus, Corcoran is factually distingc
the instant case. .

The facts in Rodriguez v. Pacificare of Tex., Inc., the other case cited by Pl
their argument that the Act wrongfully imposes state law liability on managed care
be distinguished for the same reason. . In Rodriguez, David Rodriguez ("Rodriguez")
negligence action against his HMO and his primary care physician. 980 F.2d at 101¢
attempted to seek medical attention for himself and his children after they were in
autcmobile accident. Id. Rodriguez believed that he and his children needed to se
surgeon, but he was unable to obtain the requisite referral letter from their prima
or his HMO. Id. Without obtaining the needed letter, Rodriguez and his family wen
orthopedic surgeon who placed Rodriguez on a therapy program. Id. Rodriguez's HMC
to cover the expenses because Rodriguez had not first obtained approval for such ex
reguired by his plan. 1Id. Rodrigue: thereafter filed suit against his HMO and pri
pnysician "for failing to ‘'provide prompt and adequate medical care and coverage.'"
Rodriguez's complaint filed in Texas state court).

The Fifth Circuit determined that Rodriguez's state law claims were sufficient
to the employee benefit plan" because his "claims, at bottom, result(ed] from dissa

. . . [(his HMO's] handling of his medical claim." Id. at 1017. Unlike Rodriguez'
against his HMO and primary care physician, a suit brought under the Act may challe
quality of benefits actually received without challenging a denial of benefits or t
medical claim. A suit addressing the guality of care actually received is more aki
asserted by plaintiffs in Dukes v. U.S, Healthcare, Inc., 57 F.3d 350 (3d Cir. 199¢

In Dukes, the Third Circuit examined two separate claims. The first claim inv

" death of Darryl Dukes ("Dukes"). Dukes had several ailments which prompted him to
primary care physician who identified a problem with his ear. Dukes, 57 F.3d at 3%
another doctor performed surgery on Dukes's ear and ordered blood tests to be perfc
For some unknown reason, when Dukes presented the prescription to the laboratory, t
refused to perform the blood tests. 1Id. On the next day, Dukes went to see a thir
also ordered blood tests. Id. The hospital performed the tests. 1Id. However, by
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Dukes's condition had worsened and he subsequently died. At the time of his death,
blood sugar level was extremely high a condition that allegedly could have been det
a timely blood test. 1Id. .

The other claim, examined in Dukes, concerned Ronald and Linda Visconti and th
stillborn child. Id. at 353. The Viscontis maintained that Linda's obstetrician n
symptoms that Linda exhibited during the thlrd trimester of her pregnancy that were
preeclampsia. Id.

"[Tlhe plaintiffs in these two cases filed suit in state court against health
organizations ("HMOs") organized by U.S. Healthcare, Inc., claiming damages, under
theories, for injuries arising from the medical malpractice of the HMO-affiliated hL
medical personnel." Id. at 351. The defendant HMOs removed both cases to federal
on the "complete preemption doctrine. Id. at 351. The Court held that since plair
fell outside the scope of the ERISA provision granting the right to recover benefit
rights due under terms of the plan or to clarify rights to future benefits then the
preemption doctrine did not permit removal. Id. 1In particular, the Court held tha
control of benefits, such as health care benefits provided here, is a field traditi
state regulation. Id. at 357 (emphasis added) {citing Travelers, 514 U.s. at &57-%
at 1678-79). The Court then "interpret{ed] the silence of Congress as reflecting a
remain as such.”" Id.

This Court finds the discussion in Dukes to be applicable here. The Court, ir
made a distinction between a claim for the withholding of benefits and a claim abou
of benefits received. The Court reasoned that "([i)lnstead of claiming that the welf
way withheld some quantum of plan benefits due, the plaintiffs in both cases compla
the low quality of the medical treatment that they actually received . . . ." Id.
added). 1In particular, "Dukes d{id] not allege . . . that the Germantown Hospital
perform blood studies on Darryl because the ERISA plan refused to pay for those stu
Similarly, the Viscontis d{id] not contend that Serena's death was due to their wel
refusal to pay for or otherwise provide for medical services." 1Id. at 356-57. 1In
may be brought under the Act that simply challenges the quality of the benefits rec
benefit determination.

Also in Dukes, the Court distinguished the Corcoran case based on the dual rol
be assumed by an HMO. Dukes, 57 F.3d at 360-61. The Court emphasized that in Ccr
United "only performed an administrative function inherent in the 'utilization rev:i
the defendant HMOs in Dukes played two roles the utilization review role and the rc
arranger for the actual medical treatment for plan participants. Id. at 361. "[U}
{in Dukes] there . . . (was] no allegation . . . that the HMOs denied anyone any be
were due under the plan. Instead, the plaintiffs ([in Dukes were] . . . attempting
liable for their role as the arrangers of their decedents' medical treatment." Id.
plaintiff bringing suit under the Act may seek to hold a HMO liable in its positior
of poor guality medical treatment, thereby, avoiding any allegation that the HMO wr
denied benefits under the plan and therefore, any connection with ERISA.

Thus, the distinction can be summarized as follows:

Claims challenging the quality of a benefit, as in Dukes, are not preempt

See Pacificare of Oklahoma, Inc. v. Burrage, 59 F.3d 151, 154 (10th Cir. 1995)

malpractice claim not preempted by ERISA when issue of doctor's negligence rec

assessment of providing admittedly covered treatment or giving professional ac

Claims based upon a failure to treat where the failure was the result of a det

the requested treatment wasn't covered by the plan, however, are preempted by

Corcoran v. United HealthCare, Inc., 965 F.2d 1312, 1331 (5th Cir.), cert. der

U.s. 1033, 113 s. Ct. 812, 121 L. Ed. 2d 684 (1992) (medical determinations ma

an HMO preempted by ERISA because made in context of benefits determlnatxon ur

the plan).
Schmid v. Kaiser Found. Health Plan of Northwest, 963 F. Supp. 942, 944 (D. Or. 1%&¢

In this case, the Act addresses the quality of benefits actually provided. EF

says nothing about the quality of benefits received." Dukes, 57 F.3d at 357. "A
.+ . [Section] 5l4(a) resulting in the preemption of traditionally state-regulatec
in , . . {an] area(] where ERISA has nothing to say would be 'unsettling.'" Dillir

at , 117 s. Ct. at 840 (quoting Travelers, 514 U.S. at 664-65, 115 S. Ct. at 1681)

Furthermore, "the Supreme Court has cauticned that '(s)ome state actions may a
employee benefit plans in too tenuous, remote, or peripheral a manner to warrant a
the law 'relates to' the plan.'" <Cigna, 82 F.3d at 647 (quoting Shaw, 463 U.S. at .
S. Ct. 2890, 2901 n.21). For example, "'run-of-the-mill state-law claims such as U
failure to pay creditors, or even torts committed by an ERISA plan are not pre-empt
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Corcoran, 965 F.2d at 1329 (quoting Mackey v. Lanier Céllection Agency & Serv., Inc
825, 833, 108 S. Ct. 2182, 2187 (discussing these types of claims in dicta)). 1In a
does not preempt state laws that have 'only an indirect economic effect on the rela
various health insurance packages' available to ERISA-qualified plans" such as qual
Cigna, 82 F.3d at 647 (quoting Travelers, 514 U.S. at 659-60, 115 S. Ct. at 1680);

pDillingham, 519 U.S. at , 117 S, Ct. at 840 (noting that if ERISA were concerned w
action, such as medical care quality standards, that increased costs of providing ¢
then courts could scarcely see the end of ERISA's preemptive reach); Pacificare, 5¢

("As long as a state law does not affect the structure, the administration, or type
provided by an ERISA plan, the mere fact that the [law] has some economic impact or
does not require that the [law] be invalidated."). As such, the Court finds that "
of benefits, such as the health care benefits provided [by HMOs and other managed ¢
is a field traditionally occupied by state regulation and . . . interprets the sile
reflecting an intent that it remain sugch." Dukes, 57 F.3d at 357 (emphasis added).

Accordingly, the Court concludes that the Act does not constitute an improper.
of state law liability on the enumerated entities.

ii. Mandating the Structure and Administration of Plan Benefits

Next, the Court will examine Plaintiffs' argument that the Act has a connectic
ERISA plans because it improperly mandates the structure of plan benefits and their
in violation of clear Supreme Court authority. In Travelers, the Court noted that,
objectives of ERISA and its preemption clause, Congress intended for ERISA to preen
laws that mandate(] employee benefit structures or their administration." 514 U.Ss.
S. Ct. at 1678. For example, in Shaw v, Delta Air Lines, Inc., 463 U.s. 85, &7, 1C
2900 (1983), the Court held that a New York statute "which prohibit{ed] emplovers £
structuring their employee benefit plans in a particular manner that discriminate(c
of pregnancy . . . [and another statute] which require([d] employers to pay employee
benefits . . . clearly 'relate(d] to' benefit plans." ERISA preempted these New Yc
because their "mandates affecting coverage could have been honored only by varving
of a plan's benefits whenever New York law might have applied, or by requiring ever
provide all beneficiaries with a benefit demanded by New York law if New York law ¢
been said to require it for any one beneficiary." Travelers, 514 U.S. at 657, 115
Therefore, "absent preemption, benefit plans would have been subjected to conflicti
from one state to the next." Coyne & Delany Co. v. Selman, 98 F.3d 1457, 1468 (4th
(citing Shaw, 463 U.S. at 99, 103 S. Ct. at 2901).

Plaintiffs claim that the Act "imposes a 'negligence' standard of review on HV
PPOs . . . in contravention of the federally mandated abuse of discretion standard
a factual benefit determination under ERISA(,]" and "purports to re~define the starn
'appropriate and medically necessary' as it pertains to ERISA plans." ({(Plaintiffs'
Instrument No. 20 at 15).

With respect to Plaintiffs' first contention, the Court reiterates its conclus
may only be brought under the Act that challenges the quality of care received, not
determination. Such a claim would not implicate the abuse of discretion standard r
ERISA for factual benefit determinations. See Pierre v. Connecticut Gen. Life Ins.
1552, 1562 (5th Cir. 1991) (holding that "for factual determinations under ERISA pl
of discretion standard of review is the appropriate standard"). Whether a claim br
Act seeks a review of a plan administrator's factual benefit determination rather t
a medical decision should be examined by the Court on a case-by-case basis. At tha
Court could determine whether or not the particular claim conflicts with the standa
provided under ERISA. .

Plaintiffs also claim that the Ac* wrongfully purports to redefine the standar
"appropriate and medically necessary" as it pertains to ERISA plans. (Plaintiffs'
‘Instrument No. 20 at 15). Section 88.001(1l) of the Texas Civil Practice and Remedi
which was added by the Act, defines "appropriate and medically necessary" as "the s
health care services as determined by physicians and health care providers in accor
prevailing practices and standards of the medical profession and community. Tex. C
& Rem. Code Ann. Z 88.001(1) (West 1998). Plaintiffs contend that "[t]his imposed
of medical necessity is different from that contained in many ERISA plans." (Plair
Instrument No. 20 at 15). Since Plaintiffs' health care plans purportedly confer a
the plan administrator to make coverage determinations in accordance with the terms
Plaintiffs argue that the Act's definition of "appropriate and medically necessary"
terms of employee benefit plans and restrict(s] the ability of plans to deny claims
medical necessity or other terms defined in the plan." (Id. at 16j.

With respect to the Act's definition of when a health care benefit is "aoproo:
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medically necessary," the Court must examine this term in conjunction with the proc
provided by the Act for the review of claims relating to an adverse benefit determi
independent review organization ("IRO"). Section 88.003 of the Texas Civil Practic
Remedies Code, as added by the Act, provides the following:

{a) A person may not maintain a cause of action under this chapter agair
insurance carrier, health maintenance organization, or other managed care enti
required to comply with the utilization review requirements of Article 21.,58A,
Code, or the Texas Health Maintenance Organization Act (Chapter 20A Vernon's
Insurance Code), unless the affected insured or enrollee or the insured's or e
representative:

(1) has exhausted the appeals and review applicable under the
requirements; or

. (2) before instituting the action:
(A) gives written notice of the claim as provided by
(B) agrees to submit the claim to a review by an-inc
organization under Article 21.58A, Insurance Code, as required by
Subsection (c).

(b) the notice required by Subsection (a) (2) (A) must be delivered or mai
health insurance carrier, health maintenance organization, or other managed ca
against whom the action is made not later than the 30th day before the date tkh
filed. ‘

: (c) The insured or enrollee or the insured's or enrollee's representativ
the claim to a review by an independent review organization if the health insu
carrier, health maintenance organization, or managed care entity against whom
is made requests the review not later than the l4th day after the date notice

Subsection (a){2) (A} is received by the health insurance carrier, health maint
organization, or other managed care entity. If the health insurance carrier,

maintenance organization, or other managed care entity does not request the re
the period specified by this subsection, the insured or enrollee or the insure
enrollee's representative is not required to submit the claim to independent r
maintaining the action.

' (d) Subject to Subsection (e), if the enrollee has not complied with Suk
action under this section shall not be dismissed by the court, but the court n
discretion, order the parties to submit to an independent review or mediation
nonbinding alternative dispute resolution and may abate the action for a' peric
exceed 30 days for such purposes. Such orders of the court shall be the sole
available to a party complaining of an enrollee's failure to comply with Subse

{e} The enrollee is not required to comply with Subsection (c) and no akt
other order pursuant to Subsection (d) for failure to comply shall be imposed
enrollee has filed a pleading alleging in substance that:

(1) harm to the enrollee has already occurred because of the ¢

. health insurance carrier, health maintenance organization, or managed: car
or because of an act or omission of an employee, agent, ostensible agent,
representative of such carrier, organization, or entity for whose conduct

under Section 88.002(b); and .

{2} the review would not be beneficial to the enrollee, unless
motion by a defendant carrier, organization, or entity finds after that =
was not made in good faith, in which case the court may enter an order pu
to Subsection (d). ‘
(£} If the insured or enrollee or the insured's or enrollee's representa

exhaust the appeals and review or provides notice, as required by Subsection (
the statute of limitations applicable to a claim against a managed care entity
the limitations period is tolled until the later of: ;

{1} the 30th day after the date the insured or enrollee or the
enrollee's representative has exhausted the process for appeals and revie
applicable under the utilization review requirements; or

{C} the 40th day after the date the insured or enrollee or the
enrollee's representative gives notice under Subsection (a) (2) (A).

{g) This section does not prohibit an insured or enrollee from pursuing
appropriate remedies, including injunctive relief, a declaratory judgment, or
available under .aw, if the requirement of exhausting the process for appeal a
places the insured's or enrollee's health in serious jecpardy.
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Tex. Civ. Prac. & Rem. Code Ann. O 88,003 (West 1998) (emphasis added).

In addition, the Act amended and added several provisions to the Texas Insurar
that address specific responsibilities of an HMO and further explain and define the
independent review of an adverse benefit determination by an IRO. See Tex. Ins. Cc
arts. 20A.09, 20A.12, 20A.12A, 21.58A, and 21.58C (West 1998). Article 20A.09, whi
amended by the Act, now requires an HMO to issue evidence of coverage to an enrolle
describes "the enrollee's right to appeal denials of an adverse determination . . .
review organization." Tex. Ins. Code Ann. art. 20A.09(e) (4) (West 1998).

Under the amendments to Article 20A.12 of the Texas Insurance Code, every HMC
establish a complaint system that provides for the "resolution of oral and written
initiated by enrollees concerning health care services." Id. art. 20A.12(a). The
mandated by Article 20A.12 has several requirements that reference the IRO procedur
Specifically, Article 20A.12A, which was also added by the Act, states that the con
must include: .

(1) notification to the enrollee of the enrollee's right to appeal an ac
to an independent review organization;
(2) notification to the enrollee of the procedures for appealing an adve

to an independent review organization; and ‘ .

(3) notification to an enrollee who has a life-threatening condition of
right to immediate review by an independent review organization and the procec
obtain that review,

Id, arts. 20A.12A(a) and (b). Article 20A.12A then defines "adverse determination,
"independent review organization," and "life-threatening condition." Id. art. 20A,

The Act also amends Article 21,58A Section 6 of the Texas Insurance Code. If
of an adverse determination is denied, Section 6 now requires the utilization revie
submit a clear and concise statement to the appealing party informing him of his "r
review of the denial by an independent review organization under Section 6A . . . a
procedures for obtaining that review." 1Id. art. 21.58A(6) (b)(5)(C). Furthermore,
is faced with a life threatening condition then he "is entitled to'an immediate apg
independent review organization as provided by Section &A{.]" Id. art. 21.58A(8&) (c

Furthermore, the Act adds a new section 6A to Article 21.58A of the Texas Insu
Code which outlines the utilization review agent's responsibilities with respect tc
review of adverse determinations. .Id. art., 21.58A(6A). 1In particular, Section 6A
21.58A provides that: :

A utilization review agent shall:

(1) permit any party whose appeal of an adverse determination is denied t
review agent to seek review of that determination by an independent review orc
assigned to the appeal in acccrdance with Article 21.58C of this code;

(2) provide to the appropriate independent review organization not later

s business day after the date that the utilization review agent receives a reque
a copy of:

(A) any medical records of the enrollee that are relevant to t

(B} any documents used by the plan in making the determinatior

by the organization; .

(C) the written notification described in Section 6(b) (5) of ¢t

{D) any documentation and written information submitted to the
review agent in support of the appeal; and

{(E} a list of each physician or health care provider who has p
enrollee and who may have medical records relevant to the appeal;

(3) comply with the independent review organization's determination with
the medical necessity or appropriateness of health care items and services for
and

{4) pay for the independent review.

Id. art. 21.58A(6A}. Notably, under Article 20A.12A, the provisions in Article 21,
relate to independent review, namely Section 6A, apply to an HMO as if the HMC were
utilization review agent. Id. art. 20A.12A(b). Moreover, given the addition of th
procedure by the Act, Section 8 of Article 21.58A now provides that "(c)onfidential
in the hands of a utilizaticn review agent may be provided to an independent review
subject to the rules and standards already in effect under the Texas Insurance Code
21.58A(8) (Zi. '
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Lastly, the Act added Article 21.58C to the Texas Insurance Code. This sectic
the standards for independent review organizations, such as certification requireme
21.58C. For example, Articlé 21,58C explains the Commissioner of the Texas Insurar
responsibilities for the certification and designation of independent review organi
an entity may be certified as an independent review organization. Id.

Plaintiffs argue that an administrator's determination as to "whether a claim
is covered under the medical necessity definition contained in the plan implicates
of a plan's term." (Plaintiffs' Motion, Instrument No. 20 at 16). Therefore, Plai
the Act which contains these procedures for an independent review of a benefit dete
preempted because it mandates the structure and administration of benefits.

In response, Defendants maintain that "the IR0 is geared solely to corporate
determinations of 'medical necessity,' the practice of medicine admittedly being a
traditional area of state regulation." (Defendants' Response, Instrument No. 46 at-
Defendants also explain, and Plaintiffs do not dispute, that "[o]lnly when AEtna, o
managed care entity, makes adverse determinations that benefits are not medically

the IRO provisions (become applicable}." (Id. at 14). According to Defendants, "t
possible HMO action that could be called a 'benefit determination' which could ever
for action under the IRO provisions of . . . [the Act] are 'adverse determinations.
determinations are necessarily limited to 'medical necessity' decisions(.]" (Id. a

In Travelers, the Supreme Court provided guidance as to the scope of plan admi

‘that Congress intended to protect from state interference. 514 U.S. at 657-68, 11&
The Court discussed ‘

earlier decisions which held various state statutes preempted for '"mandat

benefit structures or their administration." . . . The Court {also] explained

preempted the statutes at issue in Shaw because they imposed "mandates affecti

coverage" which directly affected the benefit structures which ERISA plans cou

.+ . The law at issue in FMC Corp. v. Holliday interfered with benefit calcul

prohibiting plans from obtaining subrogation, the law frustrated any attempt a

uniform national benefits. . . . In Alessi v. Raybestos-Manhattan, Inc., . . .
preempted a statute which prohibited plans from using a method of calculating
permitted by federal law. . . . In each of these cases, the (Supreme] Court wa
with administrative and structural matters central to the administration of EF
themselves. : o
American Drug, 973 F..Supp. at 68 (emphasis added) (quoting Travelers, 514 U.S. at
S. Ct. at 1677-78). The Act's use of independent review process implicates the "li

of administrative functions which are part of operating an employee benefit planf(,]
determining the eligibility of claimants. American Drug, 973 F. Supp. at 66; see &
482 U.S. at 8-9, 107 S. Ct. 2211, 22186 (1987).

Furthermore, the Act's definition of "appropriate and medically necessary" alc
provisions under Section 88.003 for reviewing an adverse determination by an IRO an
clarification of the IRO procedure and requirements in Articles 20A.09(4), 20A.1ZA,
(6A), and (8) (f) and 21.58C are akin to the situation addressed by the Fifth Circui
In Corcoran, the Court recognized that United gave medical advice, but emphasized t
advice was made or given while administering the benefits under the plan. 965 F.2¢
Consequently, since ERISA preempts state law causes of action alleging the improper
of benefit claims, the Corcorans' state law claims were '‘preempted by ERISA because
"United's actions involve(d] benefit determinations." Id. at 1332. As in Corcorar
participating in the separate review process provided for under the Act, an insurec
seeking a review of a benefit determination. Moreover, under Article 21.58A of the
Insurance Code, a utilization review agent must comply with the IRO's determination
pay for the review. Tex. Ins. Code Ann. arts. 21.58A(6A) (3) and (4) (West 1998).

Allowing state based procedures for independent review of an adverse benefit
determination, like the one at issue here, "would subject plans and plan sponsors t

unlike those that Congress sought to foreclose through . . . [Section] 514(a). Par
disruptive is the potential for conflict in state law., . . . Such an outcome is fun
with the goal of uniformity that Congress sought to implement." Ingersoll-Rand, 4¢
111 s. Ct. at 484.. > ;

Consequently, as explained by the Supreme Court in Travelers, 514 U.S. at 657
Ct. at 1677-78, the Court finds that the provisions for an independent review imprc
the administration of employee benefits and therefore, have a connection with ERISA
Coyne, 98 F.3d at 1468 (indicating that state laws which mandate employee benefit s

their administration have a connection with ERISA plans). "Congress intended ERISA
state laws(,] [such as the IRO provisions in the Act,] that 'mandate(} employee ber
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' or their administration." Id., (quoting Travelers, 514 U.S. at 658, 115 S, Ct. at 1
‘the Court finds that the relevant language in Section 88.003 of the Texas Civil Pra
Remedies Code, the relevant language added by the Act in Articles 20A.08S(e) (4),
21.58A(6) (b) (5), and 21.58A(6) (c) of the Texas Insurance Code, and that Articles 2¢
21.58A(6A), 21.58A(8) (f), and 21.58C of the Texas Insurance Code, all addressing th
procedure, can be severed from the Act without affecting the other provisions or cc
the legislative intent.

"Whether portions of a state statute found to contravene federal law are sever
question of state law." Texas Pharmacy, 105 F.3d at 1039. The Texas Code Construc
provides that:

[(ilJn a statute that does not contain a provision for severability or nons

provision of the statute or its application to any person or circumstance is h

invalidity does not affect other provisions or applications of the statute tha

effect without the invalid provision or application, and to this end the provi

statute are severable,
Tex. Gov't Code Ann. 0 311.032(c) (West 1988); see also Tex. Gov't Code Ann. - 312.
(a) (West 1988) (providing the same standard). Thus, "(u}lnder the Texas Code Const
a Texas statute should be deemed severable if the invalidity of one provision does
other provisions, unless it has an express provision for severability or nonseverak
Pharmacy, 105.F.3d at 1039; see In re Johnson, 554 S.W.2d 775, 787 (Tex. Civ. App.
Christi, 1977, writ ref'd n.r.e.) (noting that where invalid sections on an act may
the court "must do so and not permit the invalid part to destroy the whole law").
court should "sustain the remainder only if the result is consistent with the origi
intent." Black v. Dallas County Bail Bond Bd., 882 S.W.2d 434, 437 (Tex. Civ. App.
1994, no writ); see Anderson v. Wood, 152 S.W.2d 1084, 1087 (Tex. 1941) (concludinc
whole statute was void because the remainder, by reason of its generality, would ha

.act a broader scope than was intended by the legislature).

In this case, the Act does not have an express provision for severability or r
of the statute. Furthermore, an examination of the legislative history of the Act
purpose that the legislature sought to achieve with the passage of the Act. Specif
legislature sought to address two distinct issues: quality of care and denial of ca
to quality of care, the Act establishes a standard of care for HMOs and other manag
entities and allows participants to sue an HMO or a managed care entity for neglige
decisions. (Index of Legislative History-Testimony of Rep. Smithee, Instrument No.
A at AGO1585 and Exh. B at AG01607). With regard to denial of care, the Act create
independent review process that reviews adverse benefit determinations by an HMO ox

care entity. (Id.) In particular, as a prerequisite to filing a lawsuit u