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House of Representatives Tuesday, May 28, 1991

Thank youf, Madam Speaker. Thé Planning and
Development Committee will meet tomorrow one half hour
before the start of the session to consider a bill
refef.ted ftom the -floor. . y *f ntat -

DBPUTY SPEAKER POLINSKY:

" .Thank you; sir., Further announcements or Points of
Personal Privilege? If not, the Clerktpldhse return to
the 'Call of therCalendar.

CLERK:

Page 3, 'Caléndar -478, House -Bill 7364, AN ACT

CONCERNING INTERNATIONAL OBLIGATIONS -AND ‘PROCEDURES.
rFavorablerReport of the '‘Committee on Judiciary:
DEPUTY¥ .SPEAKER POLINSKY: «.
Represeéntative Tulisano of the 29th.
REP., ITULISANCQ: {29th) -~ voregata T . tig
“Madam Speaker; I moye fortacdeptince of the Joint
Conmittee’s:Favorable-Reporntecandcpassdgéiof thechill:
DEPUTY¥SPEAKER POLINSKY: u l=gai ten.u'*ants “re
» THe.question<is on .acc¢eptance /and “passage. Will
you temark, sir?
REP. “TULBSANO: (29th) 1
JY¥es, Madam Speaker. - The Clerk has an amendment,
LCO671k. I ask it to bercalled and permissionato
sufimarizevc 12nc¢ v o ceourts oo -mon L o

DEPUTY SBREAKER POLINSKY: : ~ _.. e T A
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‘Will the;-Clerk please call LCO6711, which shall be !

designated House Amendment "aA",

CLERK: i

LCO6711, House "A", offered by Representatiwve

Tulisano. ’, o . o

i o s MR ara G aemain s

DEPUTY ;SPEAKER PROLINSKY: k

The gentleman has asgked leave ‘of the '‘Chamber to

summarize. Without objection, please proceed, sir.

REP. TULISANO: (29th)

——

Yes, Madam Speaker.  The amendment deletes the !
section of the bill that requires Superior Court
instead of Supreme Court judges to make rules regarding

discovery and cbdifies existing Pratticel Bobk rules

with regard to that area. !
~it reinstates current law regarding the court’s

authority to order any party to disclose on disclosure

and 'production' which! may-have been modified by the file
copy and. it deletes foreign legal consultants from
listed-exceptions and nonlawyers who may practice law
and deletes the amount -- that section allowing

individuals admirtted to the ‘Bar .0of the United States

to practice before the court.
The, amendment requiresacourtsd of this state to If
enforce *judgments 'of foreign courts in accordance with p

a law that we had passed & couple of years ago, the L

-

P e T - =
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Foreign Judgements Act and also establishes a new
procedure by which one may begin to perpetuate
testimony before an action is brought by bringing a
petltlon to court seeking -to get 1nformat10n mu;h like
is ane under the federal rules and it modlfles
Section 2 of the bill making it clear -that treaty or
convention supersedes state statute which is obviously
the law. We're putting in statutory language.

I move passage of the —- adoption of the amendment.
DEPUTY SPEAKER POLINSKY:

-The guestion is on adoption of House "A". Will you
remark? Will you remark further? If not, let’'s try
your minds. All those in favor please indicate by
saying aye.

REPRESLENTATIVES : ~

ﬂﬁgex : 1
DEPUTY SPEAKER POLINSKY: ’ .

Opposed nay.

REPRESENTATIVES:

The ayes have it.

« The amendment 15 adopted and ruled technicgal.
=0T a
~ » v ***3**‘ﬁ

House Amendment Schedule "A";

- -t ? R oo
: After lime 153 ‘insert ¢henfollowang and renumber
th's remaining sections accordingly: - e on

Msec. 2. JNEW) (a) If any applicable treaty or
convention 1nclud1ng;*butsnot-llmrﬁgd 4o, the Hague =«
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Conventioén on .the Taking of Evidence Abroad, provides
for :di:sddverny outside the United -States of America, the
discovery-methdds agreed to .in such treaty or
convention shallwbe-employed..

¢« (k) If .any.applicdable treaty:or convention-renders
discevery rinadequate or .inegquitable .buttdoes not
prohibit.addi'tiondl.drscovery; thelsuperiar.count may,
upon "appbication, ordereadditionalkhdistovetby under-such
terms 'and .conditions as .thehcodrtndédens just and
équitable.”

In linesl9, delete thedopeningiBbracKet . ~- ‘

In lifdé 28, delete the closing bracket

Deléte :lifies 29 to 72;%inclusivey :in their entirety

T line 115, .4fter the semi-colon insert "OR"

In.line.118, indert a period after "50a<101" and
delete ™; (4) ANY"

Delétetlines 119 to 124, inclusive; in their
entirety o . -

In line 127, delete "Such rules shall not make it"

Deldterlines 128 to 130, inclusiwe,rin their
entirety- A ' .

,~Aftertline 130, vadd the sfollowing and renumber the
remabning+«sections saccordingly:

"Se¢i*6,. Secbion 33-182a-o0f the general statutes
is repealed and the following is substituted in lieu
thereof: =~ *n ‘ -

AsfuSed #n.this chapter the following words shall
have .the -méaning 'indiddteds “c. 2.0,

(Iyc"Pidfessional aservice" rmeans any type.of .o
seryi¢e to the publicrwhicH:requires:that members,ofca
proféssibon fendering suchrservice -obtain aalicéngecdr
othétilegal authonizationcasra conditiopi.precedent to
thetrénditfontbhereoflimi¥ed togthecprdfedsional
seruices rendeted by déntists,cnatutedpathsie ra-c of
osteopaths, chiraprattors,rphysjciamsasandhsurgeonsyr .
dogtors of dentigtry, physical.therapistsaibdccupational
therappstspupodiatristg;coptometristss nurkes,~ .
veterinariandy pharmacists) architedts, professional
engineers, or jointly by architects-andrprofessional
engineers, landscapetarchitects; -certified public -
accountants *and publiccagcourtahts; lkand surveyors, :
psychologist~and,attornéys=at-ltaw: « ‘ . C .

a1¢(-:2) YProfessional coxporation® meansua~eorpopation
whichtis:orgdnizedsunder.this thapter :far thersolesand
spdcififc purposé ofrrendering.prbfessionak?senvicéeand
whichzhas a$ its sharéholgersionlY“bngitidﬁabs-whopﬂcf
themsélves are licenseddosnotherwiséeclegally-.authorized
withinzthis statelitoorendér thé same professionaler.
service as the tcorporatiod.n z-1 3 .  ctiticn, -3¢

{3) "shareholder" meang the.holder;ofngny shares of
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|

the capital stock of a professional corporation. The 4“
shareholders of a professional corporation may be !
designated as "members” in its certificate of ]f
incorporation; bylaws and other corporate documents and :
may be referred to, for all purposes;,; as "members", !
whether or not so designated; and, the term
"shareholder" or "shareholders”, when used in the
general statutes in reference to the shareholders of a
professional corporation, shall include such [_
"members"." i

In lines 162 and 172, delete "5" and insert in lieu ol 8

. thereof "7"

In line 192, delete "10.to 13" and .insert in lieu B
thereof "12 to 14"

Delete lines 195 to 202, inclusive, in their
entirety

In line 206, after "enforce" insert "in accordance
with the provisions of chapter 861 of the general "
statutes” :

In .line 224y delete "pursuant to" and insert in
lieu thereof "in-accordance with the provisions of h
chapter 861 of the general statutes." ¥

Delete line 225 in its entirety

39 In line 230, delete "12" and insert in lieu thereof

ll13ll . i
In line 234, delete "12 and 13" and insert in lieu
thereof "13 and 14"
After line 304, add the following: ' I
"Sec. 15. (NEW) (a) (1) A person who desires to i
perpetuate testimony regarding any matter that may be £
cogrnizable in the superior court may file a verified 1|
petition in the superior court-for ‘the judictal |
district of the residence of any expected adverse :P
party. The petition shall be entitled in the name -of ;
the petitioner and shall show: (A) That the petitioner i
expects to be a party to an .action cognizable in the :
superior court but is presently unable to bring it or
cause it to be brought, (B) the subject matter of the : |
expected action and the petitioner’s interest therein, i
(C) the facts which the petitioner desires to establish
by the proposed testimony and the reasons for desiring !
to perpetuate it, (D) the names or a description of the
persons the petitioner expects will be adverse parties
and their addresses so far as known, and (E) the names
and addresses of thé persons to be examined and the ;
substance of the testimony which‘the petitioner expects !
to elicit from each, arnd shall ask for an order L

authoritzing the petitioner to take the depositions of
the persons to be examined named in the petition, for
JD the purpose of perpetuating their testimony.
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(2) .Thetpetitioner shall thereafter serve a notice
uponteacly personynamed tncthe wpetition as an expected
adverse ,patty, together with a .topy of the pebtition,
stating :.that.the-petibioner will tapply to the court; .at
a.time ;and-place named~therein; for.the ¢rdeér described
in=thetpetition: &t leagt .twenty-.ddys before -the date
ofihearing-the .notice shall-be servedein:the manner
providedoby section 52+57:20f thedgéneral statutes; but
if suchesertice cannot withrduezdiligence be made upon
any'éxpectedcaduerse party.naméd in.the petition, the
court imay -make such order as is just for service by
publication 6r otherwise, and shall appoint, for
persons not served in the manner provided by section
52-57 of the general statutes, an attorney who shall
represent .them, rand, s¥n case they are not otherwise
represented, shall cross-examine the deponent.

(3) If thercourt-is satisfied that the .perpetuation
of the testimony may prevent a failure or delay of
justicey it 'shallvmake an order designating or
describing the persons whose examinations and whether
the~depositions.shalk} be taken uporn oraliexamination or
written interrogatories. The depositions may then be
takeh inaccordance with this section; arnd the court
may make orders for the production of documents and
things and the entry upon land for inspection and other
purposes, and for the physical;or or mental examination
of personsu For the:purpose of applying this section
to depositions for perpetuating testimony, each
reférence insthisssection - ta the court in which the-~ ..
action is pending shall be deemed to refer to the court
inswhich-the petitionwfonisuch deposition was filed.

(d) If a deposition to perpetuate testimony is
takenrunder this !section, it may be used in any action
involving the same subject matter subsequently brought
in thevsupetiorrtourt.stedy a3 . all m¢moors wots )l an’

(b) If an appeal has been taken from a judgment of
thevsuperior court or before. the tdaking ofranrappeal if
the time therefore has not expired, the superior court
itn'whichhthe judgmentiwaserendered mdytallow:thewtaking
of the depositions of witnesses to perpetuate their
testimony.for use in the event of further proceedings
in the appellate or supreme court. 1In such case the
partyhwho  desires to-perpetuate the testimony may make
a motion in the superior court for leave to take the
depositions, upon the same notice and service thereof
as if the action was pending in the superior court.

The motion shall show (1) the names and addresses of
persons to be examined and the substance of the
testimony which the party expects to elicit from each;
and (2) the reasons for perpetuating their testimony.
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If the coyrt finds that theg perpetuation of the
testimony is proper to avoid a failure or delay of
justige, it -may make an order allowing the depositions
to be taken and may make orders for the production of
documents and -things..and..the entry upon land for
inspection and other purposes, and for the physical or
mental examinatiqn qf ,petsons., and thereupqn the
depositions may b€ taken and used in the same manner
and under the same conditions as are prescribed in this
section for depositions taken in actions pending in the
superior court." v

% % d ok % Kk
DEPUTY SPEAKER BOLINSKY:

Will you remark fuyrther on this bill as amended?
Will you remark further? If not, will all members
please take their seats. Staff and guests to the well
of the House. The machine will be opened.

CLERK: g

The House of Represgentatives is voting by roll.

Members to .the Chamber. Members to the Chamber please.
The House is voting by roll.
DEPUTY SPEAKER, ROLINSKY.:

Have all members voted? Have all members voted and
is your vote properly regcorded? If all members have
voted, the machine will ke locked and the Clerk will
take a, tally..

The Clerk will announce the. tally.

CLERK:
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House Bill 7364, as amended by House Amendment

Schedule "A".

Total Number Voting 147
Necessary for Passage 74
Those voting Yea 147
Those voting Nay 0
Those absent and not Vdéting 4

DEPUTY ‘SPEAKER POLINSKY:

The bill as amended is passed.

Are there any announcements or Points of Persocnal
Privilege? Representative Ritter, for what purpose do I
you ris€? |
REP. RITTER: (2nd)

Thank you very nfuch, Madam Speaker, for the purpose

~o {

of introduction please.
DEPUTY SPEAKER POLINSKY: ' |

Please proceed, gir. Vv it Protter oo (%

REP, RITTER: (2nd) £t
Thank you, Madam Speakeér. I'm very honéred today ' 1

to introduce one of my constituents who happens to be a I

Phi Beta graduate of Harvard, currently second year of

Yale Law School and she also happens to be the daughter

of Reptésentative’ Edna Negron. ' If the: Chamber could

weleome Toni Mercadita Smith and give her a welcome.

~ Y Lol Y

APPLAUSE : L
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other remarks? If not.
SENATOR AVALLONE:

I would move it to Consent, with yourﬂpermission.
THE CHAIR:

Thank you very much, Senator. In view of the fact
that. we’re acting in concurrence with the action of the

House, is there any objection in placing #584,

Substitute HB7165 on Congent? Is there any obijection?

Hearing none, it is so ordered.

Mr. Qlerk.
THE. CLERK: 5
Calendar Page 6, Calendar #586, File #556 and #896.
HB7364, AN ACT CONCERNING INTERNATIONAL OBLIGATIONS AND
PROCEDURES. As amended by House Amendment Schedule

"A". Favorable Report of the Committee on Judiciary.

y F

THE CHAIR:

Thank you very much, Mr. Clerk. The Chair would
recognize .Senator Avallone.
SENATOR AVALLONE:

Yes, Madam President, I would move the Joint
Committee’s Favorable Repotrt and adoption of the bill
in accordance with the action taken by the House.

THE CHAIR:
Thank you very much, Senator. Would you care to

remark further?
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SENATOR AVALLONE:

Yes. This is another bill in a series of bills
that’s we’ve been dealing ‘with ‘ovér the “last “four or
five years doncernirg internatidnal fobligatibns’ and
proceduré$. The bill sets forth provisions Jf the
conflict of 'jurisdiction model law into Connecticut
law. Tt sets forth additional requirements for the
ability to be licensed in this particular area. It
makes clear that anyone acting as an agent or
representative for a party in any international
commercial arbitration is not practicing law without a
license and then it goes along with the model law.

THE CHAIR:

Thank you very much, Senator. Would anyone else
wish to remark on Senate Calendar #586? Are there any
further remarks? If not, Senator, do you wish to have
this. placed on Consent?
SENATOR AVALLONE?

If I may; ‘pleass.’® ©°
THE CHAIR: !

In 'view of the fact that we’'re acting in
concurrence with the action of the House, is there any

objection in placing Senate Calendar #586, HB7364 on

Consent? Is there any objection? Hearing none, so
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read the items that have been placed on the Second
Consent Talendar- - R
THE CLERK:

The Second ‘Calendar begins ‘pn.-Callendar Page 5,
Calendar '§$584, Substitute (HB7165. ~ 4

Caleéndar Page 6, Calendar #586, HB7364, Calendar
#590, Substitute HB5461.

Calendar Page 9, Calendar #605, Substitute HB5095.

Calendar Page 13, Calendar #629, Substitute HB6391,

Calendar #630, Substitute HB6886, Calendar #631,

Substitute HB5665. ~

Calendar Page 16, Calendar #484, HB6459.

Calendar Page 22, Calendar #293, Substitute HB6379.

Madam President, that completes the Second Consent
Calendar.
THE CHAIR:

Thank you very much, ¥r. Clerk,: As you heard the
items that have been'placed on Consent: Calendar #2 for
June 4, 1991. The machine is open. You may record

your vote.

Thank' you very much. The machine is closed.

The result of the vote.
36 Yea

0 Nay

0 Absent
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The Consent Calendar is adopted.

Mr.<Cletk, do you have dny*further business?
THE CLERK:

Madam President, -E believe that that completes the
items that were marked Go on the ‘Calendar.
THE CHAIR:

Thank you very much, Mr. Clerk. Senator Avallone.
SENATOR AVALLONE:

Yes, Madam President, I was out cof the Chamber on
Calendar $394. I would like to be recorded in the
affirmative.

THE CHAIR:
Thank you very much, Senator. The Journal will so

\ S T S O
note. v

Senator Larson. N
SENATOR LARSON:

THank'®you, Madam President. I rise on a Point of
Personal Privilege-and ¢léarly would ‘Ifke "Yo welCome
Représentative'Sid H61Brook to the Circle. Would you
pleéase rise?

Madam President, I just want to remind the Members
of the 'Circle that the House has indicated that they
hope to be- out By 9 o’clock tomorrow evening, which.

will be a miracle in and of itself. However, they have

continuing. resolutions develdped at 9, 9:30, 10, 10:30,
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FAITH .MANDELL: I’'m-not sure what the Commission's
responsibility -- .
o

REP. TULISANO: What would they do at that point? Play
daméy. «If we changerit-thé way they suggested,
they’re going to play this thing out and never see
them again, or what?

FAITH MANDELL: I don’t know what, Representative |
Tyligafio, what ‘the guidelines are. f

REP. TULISANO: We”ll just make them do it again, |
unless~theretaren't -any. ;
oot j
FAITH MANDELL: I was going to say, and then they can :
i"*i"be submitted to you. |

REP. TULISANO: Okay: I

FAITH MANDELL: HB7364, AN ACT CONCBRNENG INTERNATIONAL ;
OBLIGATIONS AND PROCEDURES. I’'d just like to refer
to my written testimony and ask the Legislature to
cohgider the separation.of powers issues concerning
action on this bill.

REP. TULISANO: What? Say that again.
FAITH MANDELL: Separation powers issues. HB7364.

REP. TULISANO: Tell me what that is. Let’s put it on
the record, the separation of powérs issue.

FAITH MANDELL: ‘Okay. It :gquestions whether discovery, u
in the bill there are sections dealing with
discovery and admission to the bar and our legal
services has raised: the question.whether these
igsues are inherént powers of the court =+

E &

REP. TULISANO: 7I’ve got a question for you. then. If
thisris~dn £act a treaty obligation, and these E
parallelvtreaty.operations, and they may, I*mipot !
sturel.whether they do yet or notj but they/re based N
on' pending”treadty obligations. dIn fact, the United
States government enters into a binding treaty, and |
we"write a statuté which refletts the.treaty 3
provision, <the. United States government difnto
internatidénal: affairs, will you. have your lawyer

’
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respond then-whetherswe can or can’t .do ¥t? I mean,
Isthink that/s.whatothis whole isstie’s based on,
international treaty .obligations.

FAITH MANDELL: I did not realize that that was tied to
it. :

REP. "TULDSANO: I think it is.
)Y 11 ¢ 1 -
FAITH MANDELL: -A bill on its face.
[ Wy . [N A ] N
REP. TULESANO: :A bill on.a face, puts into our
statutesy reflective-of what I think we are, or are
pending to -be.

FAITH:MBNDELL: I will definitely ask (inaudible)
“-J‘li-:t . . - »
REP. TULEISANOz -Thanks:
“ L5 &~ T ” e '
FAITH-MANDELL: And the bast bill; HB7381, the Thomas
Commission bill,
»-r- -

REP. ‘TULISANO: You'’re against it. ‘Thank .you.

L] 1 L]

FAITH MANDELL:r Rather than -

REP., TULISANO: Everybody”s against it.-
% i [ 1] " e

FAITH MANDELL: I know. There are many provisions
impacting the depattmenttandsrather than go through
those~that we’ve already testified on previous
issues, we would just like to highlight some of the

\ "Other :sections :swe’veinever testiifs2ed onrthat are of
concern to us, L [ L o A A
L= W
First, section 2, which transfers the
~.responsibility oftcounthause ‘security:«system from

the sheriffs’ to the Judicial Department,. we’d like
toksay.far the record,nthis.ts something thHat the
Department has not been seeking. We have been
workingmgell withpthe sheribffs: However, though,
if this were to go forward, we’'d have problems with
the bill as it’s currently drafted.
- LIS 2 A S S R B
Finst, owe cannotcdonthisveffective the.day of..the
bi}l. . :We would neediatuleasgra-mihimum‘of .a year,
Secondire~-Therevdfe provisrons-in .,the sse&tion, line
120 throtigh 119 dealingswith personnel matters
which~we don't believe need to be in the statute,
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REP. TULISANO: ,Faith Mandell from the Judicial
Departmént who thought that perhaps in the —- and I
suspect you’re here on the international law bill,.lha:Liﬁﬂ_
that would violate —— oh, the separation of powers
issue she raised.

ATTY. HOUSTON LOWRY: I don’t believe —-— that must have
been when I took a step out for lunch.

REP. TULISANO: Oh, well. Qkay.

ATTY,, HOUSTON LOWRY: But I dofi’t believe it does

créate a separation of powers problem, depending on
-~ which part she wishes -- what she was talking

gbout. .

REP, TULISANO: Lawyers and, -—. .

ATTY, HOUSTON LOWRY; Forg;ghdiégal‘%ph;plpén;s, I
dontt beliéve that that creptey a séparation of
powers jssue, first of allﬂ,hegﬁpse these people
don’t practice before the Judiciary. I beglieve
that.-— I know there is a statute oh the
unauthorized practice of law. That statute has
been, copstrued as prohibiting foreign lawyers from
practicing in Connecticut.

1f you want to say that the Judigial Department is
entitled to overrule the Legislature in enactirg
rules --—.

REP. TULISANO: Let’s not open that --.

ATTY.. HOUSTON LOWRY: I don’t want to 'start that one,
50 bhergﬁore, I moved within the constraints of
what you already had and you had an upauthorized
practice of law statute ‘and I ‘think that in order
to make it clear that they have rule-making
authqrity to handle that, it would be nice if it
was given tao them just so it’s clear.

’ ' . et . .
I know that they'’re; gonsidering making such rules
which, the Segtion df Internatignal Law and World
Peace .is. pushing as is the Commerce Department of
the United States and a number of otheér pedple and

entities.

REP. TULISANQ: Assume that discovery was the ‘issue.
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ATTY. HOUSTON LOWRY: Discovery.
i

REP. TULISANO: She considered that under the rules and
I suggested that this follows, possibly followed
tréaty 6bligations which may or may not overrule
constitutional ramifications we have under the
Connecticut Constitution.

ATTY., HOUSTON LOWRY: The argument is thit this is a
treaty obligation and thereforg oﬁ%r%u%ed
thédénsistent in state legislation. ' Thé other

dfguhent is —-. ' A —
-~ ' - - [

REP. WULISANG: * How' about state, corstifutiénal &
provisions? Lr o ,
Ealats ¢ on PR 312t

ATTY HOUSTON LOWRYy K -Yes, it would override an
jn¢onsistent 'staté donstitutional prévision. That
you -dlready have “g*statute on*that Ssubjeét and what
tlis is doing 'i$ merely clarifying it and just so
the committee knows, we’ve managed tq convince, I
know ‘it’s dréadfully shocking that thé feds can be
cénvinced of anytkKing --. :

REP. TULISANO: It is hard for us to convince them of
anything.

ATTY, HOUSTON LOWRY: But we've convinced them to make
virfually idertifiable amendments to the federal
rules of civil procedure which absent gbjection
should come "into*force at' the ‘end of ,991. ‘Sq that
it "feveérsés' what 'we ‘tHink are a' had line of Supreme
Court cases whéré they didn’t understand what was
going on and the changes, have been made federally

“-and- I think the states should make similar kinds of
.changes, and as you know, people watch Connecticut
because we ‘tend to lead -in this ‘drea.

That basically takes care, I think, ,0f most of the
comments on -- what we’ve ‘been talking about,
HB7364, just so the record is clear., It also
incorporates the modél Conflict of Jurjisdiction
Act, whicH I 'think is anm interdstifty act which

talks about the rates to judgments problems. If
you have two courts adjudicating the same problem,
it dives'standards 'to determine which colift should
actually adjudicate it rather than the Connecticut
Court enjoining one party from pursuing in France
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in the ‘French Court enjgining the Connecticut
Courts .and all you get is a fight and cheapening of
the respect for law.

The,other bill that I'm here on is HB7341,
provisions to Uniform Commercial &cde Articles 3
andzs 4.~ I’ve subpitted written testimgny which I
believe is hopefully adequate. The only thing I
wishoto =—.two commepts I wish tg make is, one, to
let-all-those people-knqw-who haye been introducing
over the years yariable-jinterest rate amendments to
say-that. varigble intexest, gate notes gre .
negotiable.within: the Hniform Copmercial Code who
have dropped those ak my request and urging that at
dong-lask. we baveilthe product which does what I
promised to a number of legislators three and four
years' ago to say that variable interegt. rates notes
are.npp-pegotiable which megans youican have a
holder-ip due-courses: That is noL~presently the
law.in Connectigut,

7 voout o, 2
The~other comment is- not in my written testimony.
It appears on Page 83. I always gshudder when I
think that there’s a bill that’s 83 pages long.
Lines» 2793 and lines 2797 through 2802 should be
deleted. We've recommended that Alternative A be
enactedrconcerning-items payable at a bank, that it
should ber.construed as a draft when you say payable
at~on an fnstrument.

-
At the moment, £he bidl lists bothraltexnativyes and
3 think that -- I:just kpow that,ypu’'jl havecto
make, a- decision, on which alternative you want.

REP. TULISANO: Okay,.remind me, PR

= RS ) 1

ATTY. HOUSTON LOWRY: I will. The last things are two
AT comments: --, .. . <31 AP

LI

F O T O
SEN. AVALLONE: This is_.a decade’s workh-of work.

ATTY. HOUSTON LOWRY: Well, I started getting involved
in:198% on the ABA’s: Advisory Commiktee and then I
was ——. '

SEN. AVALLONE: Yes, but your- problem is I jusgt got
involved in~itece . T . 1.k

* * ¢ L1 t t
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ATTY. HOUSTON -LOWRY: I’d'be happy to ‘answer any
questions.you have.
I'4 \
REP. TULISANO: No, it’s okay. Anything that long is
okay. 2

’ 2!

SEN. AVALLONE: It better be.ifter I finish reading it.

ATTY. HOQUSTON :LOWRY: !, THe -two péﬁ§6ﬂé1 comments ‘that I
have thafuaxe.bu151de of my various hats as I wear
as a Bar Association member, on HB5085l you :
referentce: ¢n. Iine 27'that ¥ou cah get ‘a gﬁdgmqnt i
—— .& deficiency sjudgment, 1f‘an’act;dh S
foreclosure actldhfwas-comhenced more than 12
manths wnder, the last uncureq défaqﬁt.

v b 4 :’Y ~

IJJMB; want tc et you know-the“lbst)ﬁncured
default if sonletne stops paylng ‘an {hey never
startlpaying: agaifn; theré is 'no 1att’ Uncured
default that’s more than 12 months out. JIf you
mearn. the Gldestruntuked défault, And I kind of
guess that’s what you mean, you might want to
change’ thht language ‘to reflect that.

REP. MINTZ:F4Thank you. ' !
LR

ATTY. HOUSTON LOWRY: The othet one'was just a Brief z
COmment oh: HB7373w We téstified in support of the
Hague Conference on -— a convention on the
recodgnitien of.trusts that’s implemented in
Connecticut and I just wanted to say. that We
approVé.oﬂ the bill'afd urgé xodr support ‘and I'm
sorry I've ‘takefrvsd-mithefimd? -

REP.. TULISANO: No, "ydt ‘dida"t fHe -1ast time. We've
got ta learn -all.-this-stuff.

ATTY.. HOUSTON LOWRY: I will Be Htppy if ‘any committee
members has .questions or If I n,meet with anyone
individyally,- I’'d be happy ‘to §o over anything that
needs going ovef ?

v 11 [ 3 ]
REP. TULISANO: And the brief you’ve submitted dpals J&ELZLgﬁﬁf__

with just .the intern&tional ‘Obligaticns and —-

ATTY. HOUSTONI@WOWRY: Irwe”submi‘tted a sephrate bit of 3
testimony on Articles 3 and 4 that I trimmed down BQ) I gi‘
to five pages that talked about 29 changes in
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‘“current-raw andg Attorney Tim Fisher is also here
who will be--talking about some clarification to
make regarding the law of check fraud.

REP. TULISANO: Okay; thank .you.

ATTY., HOUSTON LOWRY: Thank yous
by e N
REP. TULISANO: .Any questions apybody, international
law or whasever? . - fy ot

ATTY. HOUSTONi LOWRY: Just one-~commegnt, if I could. In
case you think that people- pay attention to what ]{6‘136l’
you're deoing here; the, State Deparitment has been
partitularly intprested in your-work on child .

Support. They egxpect that they- will: be putting out
& request in the Federal Registexr for comment that
the state of Hawaii and I undexstand the State of
New Jersey is also going to be enacting -—-—.

REP. TULISANO: Apparently an international bill?

ATTY. HOUSTON LOWRY: They’ve modeled on your
international resolution on child support as did
the Oregon Legislature and there’s been Califormia
and: Arizona also ctonsidering it. 8o I want to let
you know what happens on international issves goes
beyond. the four walls of this room and beyond --

(cass 6) (cassettes 5 and 6 don'’t connect, small gap)

REP. TULISANO: -~ I think -- we had hoped that would
be -- I guess we do about one a. year at least naw.

SEN. AVALLONE: I thought ypu said Yyou were putting out

-a contract on Richard.
LN

REP. .TULLSANO: pOh, no. We're getting a whole section
of the statutes now devoted to this. The books are
Peing 'printed. Thank you. Tom Cooper. Tom, my
glassesr.arer hroken. I see two .of you. W®Who are
you? Are you Mr. Cooper? Who is Mr. Cooper?

THOMAS 'COOPER: -Good evening, Representative Tulisano.

REP. TULISANO: Really, who are you? Your name.
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TESTIMONY ON HB-7364
AAC INTERNATIONAL OBIIGATIONS & PROCEDURE

I write to you as Legislative Chair of the Connecticut Bar Association’s Section of International
Law and World Peace ("Section"). The Section supports this bill pending before the Connecticut General
Assembly.

Section 1 concerns the dervick-of proééss abroad. The United States is a party to the Hague
Convention on the Service of Process Abroad ("Service Convention").! Several statutes regulate the
service of process in Connecticut.? For instance, Connecticut General Statutes Section 33-411 governs
service of process on foreign corporations® and provides service of process shall be made on the
Connecticut Secretary of State end by mailing a copy to the corporation at its last known address.* The
- Service Convention was intended to eliminate service of process on a local governmental official as
@ adequate service of process outside the United States, see Volkswagenwerk v. Schlunk, 486 US 694 (1988).
Therefore, Connecticut should not allow process t0 be served on the Connecticut Secretary of State for a
party located in another country.’
Connecticut General Statutes Section 52-57(c) provides service of process may be made on the
Connecticut Secretary of State if none of the partners of a partnership are residents of Connecticut, which
constitutes an even more obvious violation of the Service Convention.

.

! The Service Convention preempts Connecticut law under the supremacy clause of the United
States Constitution because the Service Convention is a treaty.

2 Collectively sometimes referred to as "long arm" service of process statutes.

3 In this context, foreign means corporations from another state of the United States of America as
well as corporations from other countries.

4 If there is no statutory agent for service of process or the agent for service of process cannot be
found at the address located in the Secretary of State’s records.

5 It is still acceptable to allow the Connecticut Secretary of State to be served if the recipient resides
in another state of the United States.

!@ 0471091 -1- WINSHIP.226\HPL
“ LI ®ARY
SFCTION
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Connecticut General Statutes Section 52-59b(c) goes even further. This section provides a party
within the "long arm" jurisdiction of Connecticut is deemed to have appointed the Connecticut Secretary
of State as his agent for service of process. Connecticut General Statutes Section 52-62(a) provides any
non-resident of the State of Connecticut is deemed to have appointed the Connecticut Commissioner of
Motor Vehicles as his agent for service of process.when the non-resident causes a motor vehicle 10 be used
or operated on any public highway or elsewhere in Connecticut. If a Connecticut corporation is involved
in a quo warranto case and neither its secretary nor treasurer’ are Connecticut residents, Connecticut
General Statutes Section 52-65 provides service may be made on the Connecticut Attorney General. As
you can see, serving process in violation of the Service Convention is a fairly common probiem within the
Connecticut General Statutes.

) Simply changing the reference to service on a particular official to service by mail will not solve
the problem. Regrettably, a number of civil law countries’ have legislation making it a criminal act to
serve foreign legal process by mail. Needless to say, it is not prudent policy to require Connecticut
officials® to commit crimes to carry out their statutory duties.

The supremacy clause of the United States Constitution already overrides the portions of the
Connecticut General Statutes which are inconsistent with Hague Convention on the Service of Process
Abroad. This proposed section merely codifies existing law and alerts practitioners to this problem. A
similar amendment is being considered to the Federal Rules of Civil Procedure to bring them into
compliance with the Service Convention (attached as Exhibit 1).

Section 2 codifies existing law concerniggidisedventunder the Connecticut Practice Book and the
Hague Convention on the Taking of Evidence Abroad (“Evidence Convention”), This proposed section
provides for the four existing methods of discovery, namely requests for admission, requests for production,
interrogatories and.depositions. If a foreign country is involved concerning discovery and that country is a
party to the Evidence Convention, then the Evidence Convention shall prevail over any inconsistent
provisions of Connecticut law. -

A similar amendment to the Federal Rules of Civil Procedure is under consideration (attached as
Exhibit 2). Both this section and the proposed amendments correct the much criticized holding in Societe
Natjonale v. United States District Court, 482 US 522 (1987). This case held a litigant did not need to
resort to the Evidence Convention before using standard discovery techniques in the Federal Rules of.Civil
Procedure. This decision was almost unanimously.criticized, particularly by governments which are parties
to the Evidence Convention. A copy of a report on this issue by the Hague Conference on.Private
International Law is attached as Exhibit 3 for your reference. \

Section 3 modifies. thGiIRHANANGEEREsa R otute in Connecticut. This statute should

regulate the practicé' of Connecticut law. Connecticut courts have a particular interest in regulating the
practice of law to help dispose of court business more efficiently.” This proposed section clarifies existing

¢ Service may also be made on a resident assistant treasurer, although service may not be made on a
resident assistant secretary.

7 Such as France and Switzerland.
®  Such as the Connecticut Secretary of State, a sheriff or indifferent person.

% Although the unauthorized practice of law used to be strictly construed as actually appearing
before a court, that definition was greatly expanded over the years.

04/10/91 -2- WINSHIP.226\HPL
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law by providing agents in internatiofial commercial arbitrations are not practicing law. This means a
party’s agent does Rot have to be a member of the bar of the place of arbitration.

For example, if a Hong Kong corporation and a German corporation agree to arbitrate in
Connecticut,’® they may use their customary legal representatives even though their representatives are
not members of the Connecticut bar. This position was recently endorsed by the American Bar
Association Section of International Law and Practice (see the report attached as Exhibit 4 from the
summer 1990 issue of International Lawyer published by the Section).

A minor correction is made to existing Section 51-88(d). This statute presently provides a town
clerk may prepare legal documents for filing in the town clerk’s office in the town where the town clerk
resides without these actions constituting an unauthorized practice of law. While the town clerk usually
holds office in the town where he resides, this is not necessarily the case. Therefore, the statute should be
modified to clarify a town clerk is not conducting an unauthorized practice of law by fulfilling his duties as
town clerk. ’

Some United States Courts, such as the United States Tax Court, sit in Connecticut. These courts
regulate who may practice before them. For instance, the United States Tax Court allows qualified
individuals who are not attorneys to practice before the Court-under Tax Court Rule 200. Likewise, the
United States District Court allows attorneys who are not admitted to practice law in Connecticut 10
practice before the United States District Court.

Section 3 also makes it clear that persons practicing the law of a foreign jurisdiction in
Connecticut are not engaging in an unauthorized practice of law within the meaning of this statute. This
creates a category of "foreign legal consultants.” Section 4 authorizes the judges of the Superior Court to
make rules regulating foreign legal consultants, provided the rules do not make it unreasonably difficult
for a person to qualify as a foreign legal consultant. The position of foreign legal consultant already exisis -
in several states, including Alaska, California, District of Columbia, Hawaii, Illinois, Michigan, New Jersey,
New York, Ohio, Oregon and Texas.

Act.

Sections 5 through 7 amend the fRRINREH Syl S T
These amendments are intended to put professional cofpo €q
partnership practicing law in Connecticut may have non-Connecticut attorneys as partners. Yet, existing
law for professional service corporations denies this benefit when the same firm is organized as a
professional service corporation. I cannot se¢ a reason 1o reach a different result simply because the legal
structure of the organization in one case is a partnership and a professional service corporation in the
other case. These sections are not intended to modify any professional obligations which restrict or limit a
multi-jurisdiction professional practice.

Similarly, a foreign professional service corporation should be entitled to transact business in
Connecticut as long as the relevant professional services are being rendered by professionals licensed by
the State of Connecticut.

©  The legislature hoped to encourage such arbitrations by enacting P.A. 89-179, the UNCITRAL
Model Law on International Commercial Arbitration. This act is now codified at Connecticut General

Statutes Section 50a-101 et seq.

04/10/91 -3 WINSHIP.226\HPL



This balance of this bill incorporates the provisions of the CXTHERofEATBIELI talek Law.:
The model law provides judgments rendered in other jurisdictions will not be enforced in Connecticut
unless certain conditions are met. These conditions are designed to reduce the awkwardness of "parallel
proceedings,” where courts having jurisdiction over the same dispute "race” 10 judgment. It also reduces
the chance of competing injunctions as courts jockey for position.

This model law provides the adjudicating forum must determine it is the most convenient forum
by considering certain specified guidelines. A judgment rendered by a forum which has not considered
these factors will not be enforced in Connecticut.® This prevents one party from finding a forum which
has jurisdiction over the coniroversy, and can adjudicate the controversy more quickly than other fora,
from obtaining a tactical advantage.

1 will be happy to provide fulrther information on request.

A Sincerely,

Houston Putnam Lowry

" For example, a-Coniecticut court may enjoin a party from proceeding in a foreign court. Very
often, the foreign court-responds by enjoining the other party from proceeding in Connecticut. If both
injunctions were obeyed, the parties would be without a forum.

2  Forum means a foreign forum in this context. It does note include a sister state because the full
faith and credit provisions of the United States Constitution would control.

¢

04/10/91 -4 - WINSHIP.226\HPL




COMMENCEMENT OF ACTION, ETC.

Proposed Amendment

Amendment of this rule transmitted by the Judicial
Conference of the United States to the Supreme Court
of the United States on Nov. 19, 1990. Amendment is
to be approved by the Supreme Court and transmitted
to Congress no later than May 1, 19391, to become
effective Dec. 1, 1991, absent Congressional action to
the contrary. As so amended, this rule reads as fol-
lows:

Rule 4. Summons

(a) FORM. The summons shall be signed by
the clerk, be under the seal of the court, contain
the name of the court and the names of the
parties, be directed to the defendant, state the
name and address of the plaintiff’s attorney, if
any, otherwise the plaintiffs address, and the
time within which these rules require the defen-
dant to appear and defend, and shall notify the
defendant that in case of the defendant’s failure
to do so judgment by default will be rendered
against the defendant for the relief demanded in
the complaint. The court may allow a summons
to be amended.

- (0) ISSUANCE. Upon the filing of the com-
plaint, the plaintiff may present a summons to
the clerk for signature and seal, If in proper
Jorm, the clerk shall sign and seal the summons
and issue it to the plaintiff for service on the
defendant. A summons or a copy of the sum-
mons if it is addressed to multiple defendants
shall be issued for each defendant to be served.

(¢c) SERVICE WITH COMPLAINT: BY WHOM
MADE.

(1) A summons shall be served together with
a copy of the complaint. The plaintiff shall be
responsible for service of a summons and com-
plaint.within the time allowed under subdivi-
sion (m) of this rule and shall Surnish the
person -effecting service with such copies of the
summons and complaint as are necessary.

(2) Service ‘may be effected by any person
who is not a party and i3 not less than 18 years
of age, provided that the court may at the
request of the plaintiff direct that service be
effected by a person or officer (who may be a
United States marshal or deputy United States
marshal) specially appointed by the court Sfor
that purpose. A special appointment shall be
made when the plaintiff is authorized to pro-
ceed in forma pauperis pursuant to Title 28,
US.C. § 1915, or a seaman authorized to pro-
ceed under Title 28, U.S.C. § 1916

(d) WAIVER OF SERVICE: DUTY TO SAVE
COSTS OF SERVICE: REQUEST TO WAIVE,

001299E

Rule 4

(1) A defendant who waives service of a sum-
mons does not thereby waive any objection fo
the venue or to the Jurisdiction of the court
over the person of the defendant.

(2) An individual, corporation, or associg-
tion subject to service under subdivisions (e),
(D, or (k) of this rule, who receives notice of an
action in the manner provided in this para-
graph has a duty to avoid unnecessary costs of
service of a summons. To avoid costs, the
plaintiff may notify the defendant of the com-
mencement of the action and request that the
defendant waive service of @ summons. If the
notice and request

(4) is in writing and addressed to an indi-
vidual who is the defendant or who could be
served pursuant to subdivision (h) of this
rule as representative of an entity that is the
defendant; and

(B) is dispatched through first-class mail
or other reliable means; and

(C) is accompanied by a copy of the com-
plaint and identifies the court in which it
has been filed: and

(D) informs the defendant, by means of a
text prescribed in an official form promul-
gated pursuant to Rule 84, of the conse-
quences of compliance and of a failure to
comply with the request; and

(E) sets forth the date on which the request
is sent; and

(F) allows the defendant a reasonable time
to return the waiver, which shall be at least

30 days from the date on which the request is

sent, or 60 days from such date if the defen-

dant i3 addressed outside any judicial dis-
trict of the United States; and

(G) ‘provides the defendant with an extra
copy of the notice and request and a prepaid
means of compliancer in writing;

and the defendant fails to comply with the

request, the court shall impose the costs of

effecting service on the defendant unless
good cause for the failure be shown,

(3) A defendant timely returning a waiver so
requested shall not be required to serve an
answer to the complaint until 60 days from the
date on which the request of waiver of service
was sent, or 90 days from such date if the
defendant was addressed outside any judicial
district of the United States.

(4) When a waiver of service is filed by the
plaintiff with the court, the action shall pro-
ceed as if a summons and complaint had been
served at the time of filing of the waiver and
no proof of service shall be required.

Complete Annotation Materiais, ses Titie 28 U.S.C.A
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(i) delivery to the individual personal-
ly of copies of the summons and of the
complaint; or

(1) any form of mail requiring a
signed receipl, to be addressed and dis-
patched by the clerk of the court to the
party to be served; or

(iii) diplomatic or consular officers
when authorized by the United States
Department of State;, or

(3L by whatever means may be directed by
the court, including service by means not au-
thorized by international agreement or not
consistent with the law of a foreign country, if
the court finds that imternationally agreed

-Rule 4

RULES OF Ci1vVIL PROCEDURE

(5) The costs to be imposed on a defendant
under paragraph (2) for failure to comply with
a request for a waiver of service of a summons
shall include the costs of service under subdivi-
sion (&), () or (k) of this rule and the costs,
including a reasonable attorney's fee, of any
motion required to collect such costs of service.

fe) SERVICE UPON INDIVIDUALS WITHIN
A JUDICIAL DISTRICT OF THE UNITED
STATES. Unless otherwise provided by federal
law, service upon an individual other than an
infant or an incompetent person, from whom a
waiver has not been obtained and filed, may be
effected in any judicial district of the United
States:

(1) pursuant to the law of the State in which
the district court is held, or in which service s
effected, for the service of a summons upon
such defendant in an action brought in the
courts of general jurisdiction of such State; or

means or the law of the foreign country (A)
will not provide a lawful means by which ser-
vice can be effected, or (B) in cases of urgency,
will not permit service of process within the
time required by the circumstances.

(g) SERVICE UPON INFANTS AND INCOM-
PETENT PERSONS. Service upon an infant or
an incompetent person shall be effected in a
judicial district of the United States in the man-
ner prescribed by the law of the state in which the
service 18 made for the service of summons or like
process upon any such defendant in an action
brought in the courts of general jurisdiction of
that state. Service upon an infant or an incom-
AR petent person shall be effected in a foreign coun-
) SER] (vE I L S TR, try in the manner prescribed by subparagraphs
s HUnless otherwise provided by  (3)(A) or (9(B) of subdivision () of this rule or by
federal law, service upon an individual other  ‘sych means as the court may direct.
than an infant or an incompetent person, from ) SpRYICE UPON CORPORATIONS AND
whom a watver has not been oblained and filed, ASSOCIATIONS, Unless otherwise provided by

(2) by delivering a copy of the summons and
of the complaint to the individual personally
or by leaving copies thereof at the individual’s
dwelling house or usual place of abode with
some person of suitable age and discretion
then residing therein or by delivering a copy of
the summons and of the complaint to an agent
authorized by appointment or by law to receive
service of process.

may be effected in a foreign country:

(1) by any internationally agreed means rea-
sonably calculated to give notice, such as those
means authorized by the Hague Convention on
the Service Abroad of Judicial and Extrajudi-
ctal Documents; or

(2) if there is no internationally agreed
means of service or the applicable internation-
al agreement allows other means of service,
provided that service i3 reasonably calculated
to give notice:

(A) in the manner prescribed by the law of
the foreign country for service in that coun-
try in an action in any of ils courts of
general jurisdiction; or

(B) as directed by the foreign authority in
response to a letter rogatory or letter of
request; or

(C) unless prohibited by the law of the for-
eign country, by

Sfederal law, service upon a domestic or foreign
corporation or upon a parinership or other un-
incorporated association which is subject to suit
under a common name, and from whom a waiv-
er of service has not been obtained and filed,
shall be effected:

(1) in a judicial district of the United States
in the manner prescribed for individuals by
paragraph (e)1) of this rule or by delivering a
copy of the summons and of the complaint to
an officer, a managing or general agent, or to
any other agent authorized by appointment or
by law to receive service of process and, if the
agent is one authorized by statute to receive
service and the statute so requires, by also
mailing a copy to the defendant, or

(2) in a foreign country in any manner pre-
scribed for individuals by subdivision (f) of this
rule. except personal delivery as provided in

clause (NENCH).

Complete Annotation Materials, see Title 28 US.C.A.
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(i) SERVICE UPON THE UNITED STATES,
AND ITS AGENCIES, CORPORATIONS OR OF-
FICERS.

(1) Service upon the United States, shall be
effected by delivering a copy of the summons
and of the complaint to the United States at-
torney for the district in which the action is
brought or to an assistant United States attor-
ney or clerical employee designated by the
United States attorney in a writing filed with
the clerk of the court or by sending a copy of
the summons and of the complaint by reg-
istered or certified mail addressed to the civil
process clerk at the office of the United States
attorney and by sending a copy of the sum-
mons and of the complaint by registered or
certified mail to the Attorney General of the
United States at Washington, District of Co-
lumbia, and in any action attacking the validi-
ty of an order of an officer or agency of the
United States not made a party, by also send-
ing a copy of the summons and of the com-
plaint by registered or certified mail to such
officer or agency.

(2) Service upon an officer, agency, or corpo-
ration of the United States shall be effected by
serving the United States in the manner pre-
scribed by paragraph (1) of this subdivision
and by sending a copy of the summons and of
the complaint by registered or certified mail to
such officer, agency, or corporation.

(3) The court shall allow a reasonable time
Jfor service of process under this subdivision for
the purpose of curing the failure to serve mul-
tiple officers of the United States, its agencies
and corporations, if the plaintiff has effected
service on either the United States attorney or
the Attorney General of the United States.

() SERVICE UPON FOREIGN, STATE OR
LOCAL GOVERNMENTS.

(1) Service upon a foreign stale or political
subdivision thereof shall be effected pursuani
to 28 U.S.C. § 1608.

(2) Service upon a state or municipal corpo-
ration or other governmenlal organization
thereof subject to suit shall be effected by deliv-
ering a copy of the summons and of the com-
plaint to the chief executive officer thereof or
by serving the summons and complaint in the
manner prescribed by the law of that stale for
the service of summons upon any such defen-
dant.

(k) TERRITORIAL LIMITS OF EFFECTIVE
SERVICE.

001299
Rule 4

(1) Service of a summons or filing a waiver
of service is effective to establish jurisdiction
over the person of a defendant.

(A) who could be subjected to the jurisdic-
tion of a court of general jurisdiction in the
state in which the district court is held, or

(B) who is a party joined under Rule 14 or
Rule 19 and served at a place within a judi-
cial district of the United States and not
more than 100 miles from the place from
which the summons issues, or
(C) who is subject to the federal interpleader

Jurisdiction under 28 U.S.C. § 1335, or

(D) when authorized by a statute of the Unit-
ed States.

(2) Unless a statute of the United States oth-
erwise provides, or the Constitution in a specif-
ic application otherwise requires, service of a
summons or filing a waiver of service is also
effeclive to establish jurisdiction with respect
to claims arising under federal law over the
person of any defendant who is not subject to
the jurisdiction of the courts of general juris-
diction of any state.

({) PROOF OF SERVICE. If service is not
waived, the person effecting service shall make
proof thereof to the court. If service is made by a
person other than a United States marshal or depu-
ty United States marshal, such person shall make
affidavit thereof. If service is made outside any
judicial district of the United States, proof may be
made pursuant to any applicable treaty or conven-
tion, or if service is made pursuant to paragraphs
{2) or (3) of subdivision (f) of this rule, proof of
service shall include a receipt signed by the ad-
dressee or other evidence of delivery to the ad-
dressee satisfactory to the court. Failure to make
proof of service does not affect the validity of the
service. The court may allow proof of service to be
amended.

(m) TIME LIMIT FOR SERVICE. If service of
the summons and complaint is not made upon a
defendant within 120 days after the filing of the
complaint, the court shall upon its own initia-
tive after notice to the plaintiff dismiss the ac-
tion without prejudice as to that defendant or
direct that service be effected within a specified
time, provided however that if the plaintiff shows
good cause for the failure, the court shall extend
the time for service for an appropriate pertod.
This subdivision shall not apply to service in a
foreign country pursuant to subdivision (f) of
this rule.

(n) SEIZURE OF PROPERTY; SERVICE OF
SUMMONS NOT FEASIBLE.

Compiste Annotation Matomu.- see Title 28 U.S.C.A.
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Rule 4

(1) If a statute of the United States so pro-
vides, the court may assert jurisdiction over
property. Notice to claimants of the property
shall then be sent in the manner provided by
the statute or by service of a summons under
this rule.

(2) Upon a showing that the plaintiff cannot
with reasonable efforts serve the defendant
with a summions in any manner authorized by
this rule, the court may assert jurisdiction
over any assets of the defendant found within
the district by seizing the assets under the
circumstances and in the manner provided by
the law of the state in which the district court
sits.

[Judicial Conference Special Note: If para-
graph (k}(2) of the proposed revision of Rule 4 is
disapproved by the Congress, it is nevertheless
recommended that the rule be approved with the
deletion of the paragraph, which is separable
Jrom the revised rule, and the"numerical desig-
nation (I) from the preceding paragraph of subdi-
vision (k).]

NOTES OF ADVISORY COMMITTEE ON
PROPOSED RULES

Purposes of Revision. The general purpose of this
revision ig to jacilitate the service of the summons and
complaint. The revised rule explicitly authorizes a
means for service of the summons and complaint on
any defendant, While the means of service so autho-
rized always provides appropriale notice to persons

against whom claims are made, ¢ffective service under-

this rule does not assure that personal jurisdiction has
been established over the defendant served.

First, the revised rule authorizes the use of any
means of service provided not only by the law of the
Jforum state, but aiso of the state in which e defendant
is served, unless the defendant is @ minor or incompe-
tent.

Second, the revised rule clarifies and extends the
cost-saving practice of securing the assent of the defen-
dant to dispense with actual service. of the summons
and compiaint. This practice was introduced to the
rule in 1988 by an act of Congress authorizing “service-
by-mail,” a procedure that effects economic service with
cooperation of the defendant. Defendants magnifying
costs of service by requiring expengive service not neces-
sary lo achieve full notice of an action brought against
them are required to bear the wasteful costs. This
provision is made available in actions against defen-
dants who cannot be served in the districts in which the
actions are brought.

Third, the revision reduces the hazard of commenc-
ing an action against the United States or its officers,
agencies, and corporations. A party failing lo effect
service on all the offices of the United Stales as re-
quired by the rule is assured adequate time to cure
defects of service,
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Fourth, the revision calls attention to the important
effect of the Hague Convention and other treaties bear-
ing on service of documents in foreign countries and
Jjavors the use of internationally agreed means of ser-
vice. [n some respects, such treaties have facilitated
service in foreign countries but are not fully knoun to
the bar.

Fifth, the revision corrects a hiatus in the enforce-
ment of federal faw by providing nationwide territorial
Jurisdiction over defendants who are subject to the
Jurisdictional reach of no state.

Finally, the revised rule extends the reach of federal
courts to impose jurisdiction over the person of all
defendants against whom federal law claims are made
who can be constitutionally subject to the jurisdiction
of the courts of the United States. The present terrilo-
rial limits on the effectiveness of service to subject a
defendant to the jurisdiction of the court over the
defendant’s person are retained for all actions in
which there is a state in which personal jurisdiction
can be asserted consistently with state law and the
Fourteenth Amendment. Bui a new provision makes
those limits inapplicable to cases in which there is no
state in which the defendant can be sued.

The revised rule is reorganized to make its provisions
more accessible to those not familiar with all of them.
Additional subdivisions in this rule allow for more
captions; several overlaps among subdivisions are
eliminated; and several disconnected provisions are
removed, to be relocated in a new Rule }.1.

The Caption of the Rule. Rule 4 was entitled “Service
of Process” and applied to the service mot only of
summons, bul also other process as well, although these
are not specified by the present rule. The service of
process in eminent domain proceedings is governed by
Rule 71A. The service of a subpoena is governed by
Rule 45, and service of papers such as orders, motions,
notices, pleadings, and other documenis is governed by
Rule 5.

The revised rule i3 entitled “"Summons’ and applies
only to that form of legal process. Unless service of the
summons ig waived as provided in subdivision (d), a
summons must be served whenever a person is joined
as a party against whom a claim is made. Those few
provisions of the present rule which bear specifically
on the service of process other than a summons are
relocated in Rule 4.1 in order to simplify the text of
this rule.

Subdivision (a). The revised subdivision (1) contains
most of the language of the former subdivision (b). The
second sentence of the former subdivision (b) has been
stricken, so that the federal court summons will be in
all cases the same. Few states now employ distinctive
requirements of form for a summons and the applica-
bility of such requirements in federal court can only
serve as G trap for an unwary party or attorney.
A sentence is added to this subdivision authorizing an
amendment of a summons. This sentence replaces the
rarely used former subdivision 4(h). See 4A WRIGHT
& MILLER, FEDERAL PRACTICE AND PROCEDURE
§ 1131 (2d ed. 1987).

Subdivision (b). The revised subdivision (b) replaces
the former subdivision (a). The revised text makes

Complete Annotation Materiasis. see Title 28 U.5.C.A.
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clear that the responsibility for filling in the summons
Jalls on the plaintyff; not the clerk of court. If there
are multiple defendants, the plaintiff may secure is-
suance of @ summons for each defendant, or may serve
copies of a single original bearing the names of multi-
ple defendants. so long as the addressee of the sum-
mons is effectively identified.

Subdivision (c). Paragraph (1) of the revised subdi-
rision retains language from the former subdivision
(dx1) Paragraph (2) retatns language from the former
subdivision (a), and adds an appropriate caution re-
garding the time limit on service set forth in subdivi-
“sion (m).

The 1383 revision of Rule 4 relieved the marshals'
offices of much of the burden of serving summons.
Subdivision (¢) now extends that reduced dependence
on the marshal’s office in actions in which the party
seeking service is the United States. The United States,
like other civil litiganits, would be permitied to desig-
nate any person who is 18 years of age and not a party
to serve its summons.

The court remains obligated to provide through spe-
cial appointment of @ marshal, a deputy, or some other
person, for the service of a summons in two classes of
cases specified by stalute, actions brought in forma
pauperis or by a seaman. 28 US.C. §§ 1915, 1916. The
court also retains discretion to provide for official
service on motion of a party. Where a law enforce-
ment presence appears to be necessary or advisable to
keep the peace, the court should appoint a marshal or
deputy or other afficial person to make the service.
The Department of Justice may also call upon the
Marshals Service to perform services in actions brought
by the United States. 28 US.C. § 651

Subdivision (d). This text i3 new, but is substantial-
ly derived from the former subparagraph (e}2XC) and
(D) added to the rule by Congress in 1983, The aims of
the provision are to eliminate the costs of service of a
summons on many parties and to foster cooperation
among adversaries and counsel. This device should be
useful in dealing with furtive defendants or those who
are oulside the United States and can be actually
served oniy at substential and unnecessary expense.

The former text described this process as service-by-
mail. This language misled some plaintiffs into think-
ing that service could be effected by mail without the
affirmative cooperation of the defendant. E.g., Gulley
v. The Mayo Foundation, 886 F.2d 161 (8th cir.1989). It
18 more accurate to describe the communication sent to
the defendant as a request for a waiver of formal
service.

An individual or corporate defendant may be re-
quested to waive service of a summons wherever or
however that defendant might be served. The United
States is not expected to waive service for the reason
that its mail receiving facilities are inadequate to as-
sure that the notice is actually received by the correct
person in the Department of Justice. The same princi-
ple is applied to agencies, corporations, and officers of
the United States and to other governmenls subject to
service under subdivision (5). Infanis or incompetent
persons are likewise not required to watve service be-
cause they are not presumed to understand the request
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and its consequences and must generally be served
through fiduciaries.

The former rule was held to limit the acknowledg-
ment procedure to cases in which the defendant could
have been served within the forum state. (CASAD,
JURISDICTION IN CIVIL, CASES (1986 Supp.), S5-13
and cases cited. But see United States v. Union Indem-
nity Ins. Co, 4 FRServ.3d 578 (ED.N Y.1986). As
Professor Casad observed, there was no reason not to
use this form of service outside the state, and there are
many tnstances in which it has in fact been so used.

Paragraph (d)(1) is explicit that a timely waiver of
service of a summons and complaint does not prejudice
the right of a defendant to object by means of a motion
authorized by Rule 12(b)(2) to the absence of jurisdic-
tion over the defendant’s person, or to assert any other
defense that may be gvailable. All that is eliminated
are issues of the sufficiency of the summons and the
sufficiency of the method by which it is served.

A defendant failing to comply with a request for
watver shall be given an opportunity to show good
cause for the failure, but sufficient cause should be
rare. It is not a good cause for failure to waive service
that the claim is unjust or that the court lacks jurisdic-
tion, It would, however, be sufficient cause not to shift
the cost of service if the defendant did not receive the
request or was insufficiently literate itn English to
understand it.

Because the transmission of the waiver does not
purport to effect service except by consent, the trans-
misgion of a request for comsent sent to a foreign
country gives no reasonable offense to foreign sover-
eignty, even o foreign governments that have withheld
their assent to service by mail. See Heidenberg, Service
of Process and Gathering Information Relative {o o
Lawsuit Brought in West Germany, 9 INT'L LAW 725,
78-29 (1975). Because of the unreliability of some for-
eign mail services, the longer period of 60 days is
provided for a return of a notice and request for waiver
sent to a foreign country. The time limit of subdivi-
ston (m)} i3 not applicable to such service.

Paragraph (dX2) states what the present rule implies,
that there is a duly to avoid cosls associated with the
service of @ summons not needed to inform the defen-
dani regarding the commencement of an action. The
text of the rule also sets forth the requirements for a
Notice and Request for Waiver sufficient to put the
cost-shifting provision in place. These requirements
are illustrated in Forms 14 and 1B, which replace the
former Form 18A.

Subparagraph (d}2XA) is explicit that a request for
waiver of service by a corporate defendant must be
addressed to a person qualified to receive service. The
general mail rooms of large organizations cannot be
required to identify the appropriate individual recipi-
ent for an institutional summons.

Subparagraph (d(2XB) permils the use of alterna-
tives to the United States mails in sending the Notice
and Request, While private messenger services or elec-
tronic communications are not likely to be as inex-
pensive a3 the mail, they may be equally reliable and
on occasion more convenient to the plaintiff. Espe-
cially with respect to transmissions to foreign coun-
tries, alternative means may be desirable, for in some
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couniries, facsimile transmission is the most efficient
means of communication. If electronic means such as
Jacsimile transmission are employed, the sender should
maintain a record of the transmission to assure proof
of transmission if receipt is denied, but a party receiv-
ing such a transmission has a duly to cooperate and
cannot avoid liability for the resulting cost of formal
service if the transmission is prevented at the point of
receipt.

Paragraph (d}3) extends the time for answer to as-
sure that a defendani will not gain any delay by
Jailing to waive service of the summons. Absent this
extension, the defendant would be rewarded with addi-
tional time for answer under Rule 12(a) if the waiver is
not returned, or if ils return is postponed as long as
the Notice and Request allows.

Paragraph (d)(§) clarifies the effective date of service
when service is waived;, the provision is needed to
resolve an issue arising when applicable law requires
service of process to toll the statute of limitations.
E.g, Morse v. Elmira Country Club, 752 F.2d 35 (2d
Cir.1984). Cf Walker v. Armco Steel Corp., {46 U.S.
740 (198G). It i3 also important lo clarify the effective
date for the purposes of Rules 12(a), 30(a) and 33(a).

The former provision set forth in subdivision
(XX C)(it) of this rule may have been misleading to
some parties, Some plaintiffs not reading the rule
carefully supposed that service of the summons by
ordinary mail was effective on receipt by the defen-
dant, not only to ‘establish the jurisdiction of the court
over the defendant's person, but to toll the statute of
limitations in actions in which service of the summons
was required to toll the limitations period. The revised
rule is clear that no tolling effect resulls from the
dispatch of a Notice and Request that i3 not returned
and filed, nor can the action proceed as it could if a
summons had actuaily been served. ’ ’

State limitations law may toll an otherwise applica-
ble statute at the time when the defendant receives
notice of the action, Nevertheless, the device of request-
ed waiver of service is not suitable to circumstances in
which the statute of limitations is about to run. Un-
less there is ample time, the plaintiff should proceed
directly to the formal methods of service identified in
subdivisions (e), () or (h). .

Requested waiver should also be avoided when the
time for service under subdivision fm) will expire be-
Jfore the ate [sic] on which the waiver must be returned.
While a plaintiff has been allowed additional time for
service in thatl situatiom, eg., Prather v. Raymond
Constr. Co., 570 F.Supp. 278 (N.D.Ga., 1983), the court
could refuse a request for additional time unless the
defendant appears to have evaded service pursuant to
subdivision (e} or (h).

Paragraph (dX5) is a cost-shifting provision retained
from the former rule. The costs that may be imposed
on the defendant could include, for example, costs of
translation or the cost of the time of a process server
required to make contact with a defendant residing in
guarded apartment houses or residential develop-
ments. The paragraph is explicit thal the costs of
enforeing the cost-shifling provision are themselves re-
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coverable from a defendant who fails to return the
waiver. In the absence of such a provision, the purpose
of the rule would be frustrated by the cost of its en-
Sorcemenl, which is likely to be high in relation lo the
small benefit secured by the plaintiff.

Subdivision (¢). This subdivision displaced the for-
mer paragraph (d)(1) and clause (c)(2XC)i). It pro-
vides means for the service of summons on individuals
in any judicial district. Together with subdivision (),
it provides for service on persons anywhere.

Service of the summons under this subdivision does
not conclusively-establish the jurisdiction of the court
over the person of the defendant. A defendant may
invoke the territorial limits of the court’s reach set
Jorth in subdivision (k), including of course constitu-
tional limitations that may be imposed by the Due
Process Clause of the Fifth Amendment.

Paragraph (e)(1) authorizes service in any judicial
district in conformity with state law. This paragraph
sets forth the language of former clause (c)ZNCXi)
which authorized the use of the law of the state in
which the district court sits, but adds as an alternative
the use of the law of the slate in which the service is
effected,

Paragraph (e)(2) retains the text of the former para-
graph (d)1) and authorizes the use of the familiar
methods of personal or abode service or service on an
authorized agent tn any judicial district.

To conform to these provisions, Lhe former subdivi-
sion (e) bearing om proceedings against parties not
Jound within the state is stricken. Likewise stricken is
the first sentence of the former subdivision (f) restrict-
ing the authorily of the federal process server to the
state in which the district court sits.

Subdivision (). This subdivision provides for service
on individuals who are in a foreign country, replacing
the former subdivision (i) that was added to Rule § in
1963. Reflecting the pattern of Rule 4 in incorporating
state-law limitalions on lhe exercise of jurisdiction
over persoms, the former subdivision (i)} limited service
outside the United States lo cases in which such extra-
territorial service was authorized by state or federal
law. The new rule eliminates the requirement of ex-
plicit authorization. On occasion, service in a foreign
country was held to be improper for lack of such
statutory cuthority. E.g. Martens v. Winder, 241 F.2d
197 (9th Cir.), cert. denied 382 U.S. 337 (1965). Such
authority was, however, found to exist by implication.
Eg., SEC v. VIR, Inc., 3% FR.D. 19 (5D.N.Y.1966).
Given the substantial increase in the number of inter-
national transactions and events that are the subject of
litigation in federal courts, it is appropriate lo infer a
general legislative authority to gffect service on defen-
dants tn a foreign country.

A secondary effect of this provision for service of a
Sfederal summons in any judicial district i3 to facilitate
the use of federal long-arm law applicabie to aclions
brought to enforce the national law against defendants
who connot be served under local state law. Such a
provision is set forth in paragraph (2) of subdivision (k)
of this rule applicable only to persons not subject to the
territorial jurisdiction of any state.

Complete Annotation Materials, see Title 28 US.C.A.
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i ot P,
!u{es on Febru ; 28 US.CA., F.R
cir P, 4 (1986 Supp.). This Convention is an impor-
tant means of dealing with problems of service in a
forcign couniry. See generally RISTAU | INTERNA-
TIONAL JUDICIAL ASSISTANCE 118-176 (1984). The
use of the Convention is mandatory when available.
See Volkswagenwerk Aktiengesellschaft v. Schiunk, 108
S.Ct 722 (1988); Weis, The Federal Rules and the
Hague Conventions: Concerns of Conformity and
Comity, 30 U.PITT.L.REV. 903 (1989). Therefore, this
paragraph provides that the methods of service appro-

riate under an applicable treaty shall be employed if
available when service is to be effected outside a judi-
cial district of the United States, and if the applicable
treaty so requires.

The Hague Service Convention furnishes safeguards
against the abridgment of rights of parties through
inadequate notice. Article 15 provides for vertfication
of actual notice or a demonstration that process was
served by a method prescribed by the internal laws of
the foreign state before a defuuit judgment may be
entered. Article 16 of the Convention aiso enables the
judge to extend the time Jor appeal after judgment if
the defendant shows either a lack of adequate notice to
defend or to appeal the judgment, or has disclosed a
prima facie case on the meris.

The Hague Convention does not provide a time with-
in which a Central Authority must effect service, but
Article 15 does provide that allernate methods may be
used if a Central Authority does not respond within six
months. Generally, a Central Authority can be expect-
ed to respond much more quickly than that limit might
permit, but there have been occasions when the signato-
ry state was dilatory or refused to cooperate for sub-
stantive reasons. In such cases, resort may be had to
the provision set forth in paragraph (f(3).

Two minor changes in the text reflect the Hague
Convention. First, the term “letter of request” has
been added. Although these words are synonymous
with “letter rogatory,” “letter of request” i3 preferred
in modern usage. The provision should not be inter-
preted to authorize use of a letter of request when there
is in fact no treaty obligation on the receiving country
to honor such a request from this country or when the
United States does not extend diplomatic recognition
to the foreign nation. Second, the passage formerly
Sound in subparagraph (i(1XB), “when service in either
case is reasonably calculated to give actual notice,” has
been relocated.

Paragraph ((2) provides alternative methods for use
when internationally agreed methods are not intended
to be exclusive, or where there i3 no international
agreement applicable. It containg most of the lan-
guage formerly set forth in subdivision (i) of the rule.

Service by methods that are violations of foreign law
are not generally authorized. Subparagraphs (A) and
{B) prescribe the more appropriate methods of con-
Sforming to local practice or using a local authority.

Subparagraph (f(2XC) prescribes other methods au-
thorized by the former rule, and a new one set forth in

001299K
Rule 4

clause (ti1). This clause allows American consular and
diplomatic officers to serve process in a foreign coun-
try pursuant to State Department rules. There is a
statutory provision for this in the Foreign Sovereign
Immunities Act, 28 U S.C. § 1608(aj)4).

Paragraph (f)(3) authorizes the court to approve ad-
ditional methods of service to be employed when cir-
cumstances justify. In approving exceptional service
in urgent circumstances, the paragraph tracks the text
of the Hague Convention. Other circumsiances that
might justify the use of additional methods include the
Sailure of the foreign country's Central Authority to
effect service within the six-month period provided by
the Convention, or the refusal of the Central Authority
to serve a complaint seeking punitive damages or to
enforce the antitrust laws of the United States. In
such cases, the court shall direct the method of service
and may approve means that are nol authorized by
international agreement or that are conirary to for-
eign law. Inasmuch as our Constitulion requires that
reasonable notice be given, an earnest effort should be
made to devise a method of communication that is
consistent with due process and minimizes offense to
Soreign law. A court may in some instances specially
authorize use of ordinary mail. Cf Levin v Ruby
Trading Corporation, 248 F.Supp. 537 (S.D.N.Y.1965).

Subdivision (g). This subdivision retains the text of
the former paragraph (dX2). Provision is made for
service upon an infant or imncompetent person in a
Joreign country.

Subdivision (k). This provision retains the lext of
the present paragraph (d)(3), with changes reflecting
those made in subdivision (e). Provision is also explic-
itly made for service on a corporation or association in
a foreign country as formeriy provided in subdivision
(1),

Frequent use should be made of the Notice and Re-
quest procedure set forth in subdivision (d) in actions
against corporations. Care must be taken, however, to
address the request to an individual officer or autho-
rized agent of the corporation. It i3 not effective use of
the Notice and Request procedure if the mail i3 sent
undirected to the mail room of the organization.

Subdivision i) This subdivision retains much of
the text of former parcgraphs (d)4) and (5). Para-
graph (iX1) provides for seivice of a summons on the
United States; it amends former paragraph (d}4) to
permit the United States attorney to be served by reg-
istered or certified mail. The rule does mot authorize
the use of the Notice and Request procedure of revised
subdivision (d) when ithe United States is the defendant.
To assure proper handling of mail in the Department
of Justice, the authorized mail service must be specifi-
cally addressed to the civil process clerk of the office of
the United States Attorney.

Paragraph (iX2) replaces the former paragraph
(d)(5). Paragraph (iX3) saves the plaintiff from the
hazard of losing a substantive right because of failure
to comply with the complex requirements of service
under this subdivision. That risk has proved to be
movre than nominal. E.g., Whale v. United States, 792
F.2d 951 (9th Cir.1986). This provision may be read in
connection with the provisions of subdivision (c) of
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Rule 15 to preclude loss of substantive rights by a
plaintiff against the United States or ils agencies, cor-
porations, or officers resulting from a failure correctly
to identify and serve all the persons who should be
named or served in order to assert such rights.

Subdivision (j). This subdivision retains the text of
the former paragraph (dX6) without material change.
The waiver-of-service provision 8 also inapplicable to
actions against governments served pursuant to this
subdivision.

The revision adds a new paragraph (j)(1) referring to
the statute governing service of a summons on a for
eign state or political subdivision, the Foreign Sover-
eign Immunities Act of 1976, 28 US.C. § 1608. The
caption of the subdivision reflects that change.

Subdivision (k). This subdivision replaces the for-
mer subdivision (f), with no change in the title. Pavra-
graph (k)1) retains the substance of the former rule in
explicitly authorizing the exercise of personal jurisdie-
tion over persoms who could be reached under state
long-arm law, the “100~mile bulge” provision added in
1963, or the federal interpleader act. Subparagraph
(k)(1)(D) is new, but merely calls attention to federal
legislation that may provide for nationwide or even
world-wide service of process in cases arising under
particular federal laws. Congress has provided for
nationwide service of process and full exercise of terri-
torial jurisdiction by all district courts with respect to
specified federal actions. See CASAD, JURISDICTION
IN CIVIL ACTIONS, chap. 5 (1983).

Paragraph (2) is new. It authorizes the exercise of
territorial jurisdiction over the person of any defen-
dant against whom is made a claim arising under any
federal law if that person is subject lo personal juris-
diction in no state. This addition is a companion to
the amendments made in revised subdivisions (e) and
() that provide for service of a summons and com-
plaint anywhere in the world,

This paragraph corrects a hiatus in the enforcement
of federal law. Under the former rule, a problem was
presented when the defendant was a non-resident of the
United States having contacts with the United States
sufficient to justify the application of United States
law and to satisfy federal standards of forum selection,
but having insufficient contact with any single state to
support jurisdiction under state long-arm legislation
or meet the requirements of the Fourteenth Amend-
ment limitation on state court territorial jurisdiction.
In such cases, the defendant was shielded from the
enforcement of federal law by the fortuity of a favor-
able limitation on the power of state courts which was
incorporated into the federal practice by the former
rule. In this respect, the revision responds to the
suggestion of the Supreme Court made in Omni Capi-
tal Intern. v. Rudolf Wolff & Co., Lid., 108 S.Ct. 04,
411 (1987). This paragraph provides a federal reach in
actions not subject to such nationwide service prowi-
sions if it is needed to enable the federal courts to
enforce the national law.

There remain Constitutional limitations on the exer-
cise of territorial jurisdiction of federal courts over
persons outside the United States. These arise from
the Fifth Amendment rather than from the Fourteenth
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Amendment, which limits state-court reach and which
was incorporated into federal practice by the reference
to state law in the text of the former subdivision (e)
that is deleted by this revision. The Fifth Amendment
requires that any defendant have affiliating contacts
with the United States sufficient to justify the exercise
of personal jurisdiction over that party. Cf Wells
Fargo & Co. v. Wells Fargo Express Co., 556 F.2d 406,
418 (8th Cir. 1977). There may also be a further Fifth
Amendment constraint in that a plaintiff’s forum se-
lection might be so inconvenient to a defendant that it
would be a denial of the "fair play and substantia!
Justice” required by the due process clause, even though
the defendant had significant affiliating contacts with
the United States. See DeJames v. Magnificent Carri-
ers, 654 F.2d 280, 286 n. 3 (3d Cir.1981). Compare
World Wide Volkswagen Corp. v. Woodson, 444 [S.
286, 293-295 (1980); Insurance Corp. of Ireland v. Com-
pagnie des Bauxites des Guinee, 456 U.S. 632, 702-703
(1982); Asahi Metal Indus v. Superior Court of Cal,
Solano County, 107 S.Ct. 1026, 1033-1035 (1987). See
generally Lusardi, Nationwide Service of Process: Due
Process Limitations on the Power of the Sovereign, 33
VILL.L.REV. 1 (1988).

This provision does not affect the operation of federal
venue legislation. See generally 28 U.S.C. § 1391. Nor
does it affect the operation of federal law providing for
the change of venue. 28 US.C. §§ 1404, 1406. The
availability of § 1404 providing for transfer for fair-
ness and convenience precludes any conflict belween
the full exercise of territorial jurisdiction permitted by
this rule and the Fifth Amendment requirement of
“fair play and substantial justice.”

The district court should be especially serupulous to
protect aliens who reside in a foreign country from
Jorum selections so onerous that injustice could resuit.
“[Glreat care and reserve should be exercised when
extending our notions of personal jurisdiction into the
international field.” Asahi Metal Ind. v. Superior
Court of Cal., Soleno County, 107 S.CT. 1026, 1035
(1987), quoting United States v. First National City
Bank, 379 U.S. 378, 404 (1965) (Harlan, J., dissenting).

This narrow extensgion of the federal reach is inappli-
cable to cases in which federal jurisdiction rests on the
diversity of citizenship of the parties. This is perhaps
a necessary application of the principle of Erie Rail-
road Co. v. Tompkins, 304 U.S. 64 (1938). Cf. Arrows-
mith v. United Press International, 320 F.2d 219 (2d
Cir.1963). The extension of the federal reach under
this rule is also applicable only to defendants against
whom a federal ciaim is made.

Subdivision (I). This subdivision assembles in one
place all the provisions of the present rule bearing on
proof of service. No material change in the rule is
effected. The provision that proof of service can be
amended by leave of court is retained from the former
subdivision (h). See generally 4A WRIGHT & MILLER,
FEDERAL PRACTICE AND PROCEDURE § 1132 (2d
ed. 1987).

Subdivision (m). This subdivision retains much of
the language of the present subdivision (3.

The new subdivision explicitly provides that the court
<hall allow additional time for service if there is good
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cause for the plaintiff’s failure to effect it in the pre-
seribed 120 days. and authorizes the court to relieve a
plaintiff of the consequences of an application of this
subdivision even if there is no good cause shown. Such
rehief was formerly available in some cases, partly in
reliance on Rule 6(b), and it was not the purpose of the
former rule to be rigorous in the imposition of a
‘dismissal for slouness in effecting service, Relief may
pe justified. for example, in a case in which the applica-
ble statute of limitations would bar the refiled action,
or the defendant was evading service or concealing a
defect in attempted service. E.g., Ditkof v. Owens-1lli-
nois, Inc., 114 F.R.D. 104 (E.D.Mich.1987). A specific
instance of good cause is set forth in paragraph (i)(3) of
this rule, which provides for extensions if necessary to
correct oversights in compliance with the requirements
of multiple service in aclions against the United States
or its officers, agencies, and corporations, The district
court should also take care to protect pro se plaintiffs
Sfrom consequences of confusion or delay attending the
resolution of an in forma pauperis petition. Robinson
v. America’s Best Contacts and Eyeglasses, 876 F.2d 596
(7th cir. 1983).

The 1983 revision of this subdivision referred to the
“party on whose behalf such service was required,”
rather than to the "plaintiff,” a term used generically
elfsewhere in this rule to refer to any party initiating a
claim against g person who is not a party to the action.
To stmplify the text, the revision returns lo the usual
practice in the rule of referring simply to “the plain-
tiff” even though its principles apply with equal force
to defendants who may assert claims against non-par-
ties under Rules 13(h), 14, 19, 20, or 21.

Subdivision (n). This subdivigion provides jfor in
rem and quasi-in-rem jurisdiction. Paragraph (mX1)
saves the rule from superseding 28 U.S.C. § 1655 or any
similar provisions bearing on sefzures or liens.

Paragraph (nX2) provides for other uses of quasi-in-
rem jurisdiction, but limits its use to necessitous cir-
cumstances. Provisional remedies may be employed as
a means Lo secure jurisdiction over the properiy of a
defendant whose persom is mot. within reach of the
court, but occasions for the use of this provision should
be rare, as where the defendani is a fugitive or assets
are in imminent danger of disappearing. Until 1963,
it was not possible under Rule § to assert jurisdiction
in g federal court over the property of a defendant not
personally served. The 1968 amendment to subdivision
(e) authorized the use of state law procedures authoriz-
ing such seizures of assels as a basis for jurisdiction.
Given the liberal availability of long-arm jurisdiction,
the exercise of power quasi-in-rem has becomne an ana-
chronism. Circumstances too spare to affiliate the
defendant to the forum state sufficiently to support
long-arm jurisdiction over the defendant’s person are
also inadequate to support seizure of the defendant’s
assets fortuilously found within the state. Shaffer v.
Heitner, 433 U.S. 186 (1977).

NOTES OF ADVISORY COMMITTEE ON RULES

1937 ADOPTION

Note to Subdivision (a). With the provision permitting
additional summons upon request of the plaintiff, com-
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Rule 4

pare former Equity Rule 14 (Alias Subpoena) and the last
sentence of former Equity Rule 12 (Issue of Subpoena—
Time for Answer).

Note to Subdivision (b). This rule prescribes a form
of summons which follows substantially the requirements
stated in former Equity Rules 12 (Issue of Subpoena—
Time for Answer) and 7 (Process, Mesne and Final).

U.S.C., Title 28, § 1691, formerly § 721 (Sealing and
testing of writs) is substantially continued in so far as it
applies to a summons, but its requirements as to teste of
process are superseded. U.S.C., Title 28, former § 722
(Teste of Process, day of) is superseded.

See Rule 12(a) for a statement of the time within which
the defendant is required to appear and defend.

Note to subdivision (c). This rule does not affect
U.S.C., Title 28, § 547, formerly § 503, as amended June
15, 1935 (Marshals; duties) and such statutes as the
following in so far as they provide for service of process
by a marshal, but modifies them in so far as they may
imply service by a marshal only:

U.8.C,, Title 15: :

§ 5 (Bringing in additional parties) (Sherman Act)
§ 10 (Bringing in additional parties)
§ 25 (Restraining violations; procedure)

U.S.C., Title 28, former:

§ 45 (Practice and procedure in certain cases under
the interstate commerce laws)

Compare former Equity Rule 15 (Process, by Whom
Served).

Note to Subdivision (d). Under this rule the complaint
must always be served with the summons.

Paragraph (1). For an example of a statute providing
for service upon an agent of an individual see U.S.C.,
Title 28, §§ 1400, 1694, formerly § 109, (Patent cases).

Paragraph (3). This enumerates the officers and
agents of a corporation or of a partnership or other
unincorporated association upon whom service of process
may be made, and permits service of process only upon
the officers, managing or general agents, or agents au-
thorized by appointment or by law, of the corporation,
partnership or unincorporated association-against which
the action is brought. See Christian v. International
Ass'n of Machinists, D.C.Ky.1925, 7 F.2d 481 and Single-
ton v. Order of Railway Conductors of America, D.C.II.
1935, 9 P.Supp. 417. Compare Operative Plasterers’ and
Cement Finishers' International Ass'n of the United
States and Canada v. Case, App.D.C.1937, 93 F.2d 56.

For a statute authorizing service upon a specified agent
and requiring mailing to the defendant, see U.S.C., Title
6, § 7 (Surety companies as sureties; appointment of
agents; service of process).

Paragraphs (4) and (5) provide a uniform and compre-
hensive method of service for all actions against the
United States or an officer or agency thereof. For stat-
utes providing for such service, see U.5.C,, Title 7, §§ 217
(Proceedings for suspension of orders) 499k (Injunctions;
application of injunction laws governimg orders of Inter-
state Commerce Commission), 608¢(15)¢B) (Court review
of ruling of Secretary of Agriculture), and 855 (making
§ 608c(15)B) applicable to orders of the Secretary of
Agriculture ag to handlers of anti-hog-cholera serum and
hog-cholera virus); U.S.C., Title 26, § 3679 (Bill in chan-

Compiste Annotation Materials, see Title 28 U.S.C.A.
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the discovery conference with a pretrial conference
quthorized by Rule 16.

1g) Signing of Discovery Requests, Responses,
and Objections. E_Ivery request for discovery or
response or objection thereto made by a party
represented by an attorney shall be signed by at
Jeast one attorney of record in the attorney’s indi-
vidual name, whose address shall be stated. A
party who is not represented by an attorney shall
sign the request, response, or objection and state
the party's address. The signature of the attorney
or party constitutes a certification that': thg signer
has read the request, response, or objection, and
that to the best of the signer’s knowledge, informa-
tion, and belief formed after a reasonable inquiry it
is: (1) consistent with these rules and warranted by
existing law or a good faith argument for the
extension, modification, or reversal of existing law;
(2) not interposed for any improper purpose, such
as to harass or to cause unnecessary delay or
needless increase in the cost of litigation; and (3)
not unreasonable or unduly burdensome or expen-
sive, given the needs of the case, the discovery
already had in the case, the amount in controversy,
and the importance of the issues at stake in the
litigation. If a request, response, or objection is
not signed, it shall be stricken unless it is signed
promptly after the omission is called to the atten-
tion of the party making the request, response, or
objection, and a party shall not be obligated to take
any action with respect to it until it is signed.

If a certification is made in violation of the rule,
the court, upon motion or upon its own initiative,
shall impose upon the person who made the certifi-
cation, the party on whose behalf the request,
response, or objection is made, or both, an appropri-
ate sanction, which may include an order to pay the
amount of the reasonable expenses incurred be-
cause of the violation, including a reasonable attor-
ney's fee,

{As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21,
1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 1, 1966;
Mar, 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug,
1, 1980; Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987,
eff. Aug. 1, 1987)

Proposed Amendment

Amendment of subdivisions (a) and (b)) of this rule
transmitted by the Judicial Conference of the United
Sfales lo the Supreme Court of the United States on
Nov. 19, 1990 Amendment iz to be approved by the
Supreme Court ang transmitted to Congress no later

than May ; 1991, to become effective Dec. 1, 1991,
absent Congressional action to the contrary. As so

Amended, subdivisiong (@) and (b)(5) read as Jollows:

DEPOSITIONS AND DISCOVERYO 01239 N

inmtz'om:; and requests for
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Rule 26

Rule 26. General Provisions Governing Dis.
covery

(a) DISCOVERY METHODS., Parties may ob-
tain discovery by one or more of the Jollowing
methods: depositions upon oral examination or
written questions; written interrogatories; pro-
duction of documents or things or permission to
enter upon land or other property, for inspection
and other purposes; prhysical and
admission, -+

ot & place within. by with
RLEEzE ol 32N 2 & ] m‘ 4
U NEIA orized. by the

Aty i) t. those
iz BB 7 hibited

(b) DISCOVERY SCOPE AND LIMITS,

L I

(5) Claims of Privilege or Protection of Trial
Preparation Materials, When information i3
withheld from discovery on a claim that it is
privileged or subject to protection as trial
preparation materials, the claim shall be made
expressly and shall be supported by a descrip-
tion of the nature of the documents, communi-
cations, or things not produced that is suffi-
cient to enable the demanding party to contest
the claim.

LA B Y

NOTES OF ADVISORY COMMITTEE ON
PROPOSED RULES

Subdivision (a), Language is added to this subdivi-
sion to reflect a policy of balanced accommodation to
international agreements bearing on methods of dis-
covery, Cf. Societe Nationale v. [.S, Dist. Ct, S.D.
lowa, 107 8.CL 2543, 2557-2568 (1982), Attorneys and
Judges should be cognizant of the adverse consequence
Jor international relations of unduly intrusive dis-
covery methods that offend the sensibilities of those
governing other countries. See generally Weis, The
Federal Rules and the Hague Conventions: Concerns
of Conformity and Comity, 50 UPITTL.REV 903
(1989); Alley & Prescott, Recent Developments in the
United States Under the Hague Evidence Convention, 2
LEIDEN J. INT'L LAW 19 (1989). If certain methods of
discovery have been approved for international use,
positive international relations require lhat these
methods be preferred, and that other methods should
not be employed in discovery at places in Jforeign coun-
tries, at least if the approved methodg gre adequate to
meet the need of the litigant Jor timely access to the
information.

The rule of comity stated in this rule does not apply
to discovery of documents and things from parties who
are subject to the court’s personal jurisdiction, and
who may be required to produce such materials at the

Complets Annotation Materiais, ses Title 28 U, S.C.A.
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Rule 26

place of trial. E.g. Insurance Corp. of Ireland v, Cam-
pagnie des Bauxiles, 456 U.S. 695 (1982). The rule also
does not apply to the taking of depositions of parties or
persons controlled by parties who may be deposed with-
in the United States. However, comity may be em-
ployed in matters to which the requirement of the rule
does not apply. Cf Sociele Nalionale v. U.S. Dist.Ct.,
S.D.Jowa, 107 S.Ct 2542 (1987),

Nor does the rule require comity where the discovery
methods available by treaty are “inadequate or ineg-
uttable.” This provision allows the court to make a
discreet judgment on the facts as to the sufficiency of
the internationally agreed discovery methods. Illus-
tratively, a party should be required to make first
resort under the Hague Convention despite a partial
Article 23 reservation by the country in which dis-
covery is sought, but not if that country has imposed a
blanket reservation as an obstacle to discovery.

The rule also directs the court to authorize the use of
other discovery methods as may be needed fo assure
that discovery is not “inequitable.” International liti-
gants should not be placed in a favored position as
compared to American litigants similarly situated, es-
pecially in commercial matters with respect to which
the similar American litigants may be their economic
competitors. Especially, an international litigant us-
ing the provisions of Rule 26-37 should not be permii-
ted to use the Hague Convention or a similar interna-
tional agreement or even the law of the party’s own
country to create obstacles to equivalent discovery by
an adversary.

Indéed, the court is not precluded by the rule from
authorizing, to assure that discovery is adequate and
equitable, the use of discovery methods that may violate
the laws of another country. Cf Societe Internatio-
nale v. Rogers, 357 U.S. 197 (1958). Where the impedi-
ment to discovery is imposed by public authority not at
the request of the international litigant or the non-par-
ty from whom information iz sought, accommodation
may be necessary to reconcile the requirement of this
rule that discovery be equitable to foreign law. But in
no circumsionce can the court authorize discovery
methods that violate the mandate of a treaty that is the
law of the United States.

Subdivision (b). A new paragraph (b)(5) i3 added.
Its purpose is to provide a party whose discovery is
constrained by a claim of privilege or work product
protection with information sufficient to evaluate such
a elaim and to resist if it seems unjustified. The party
claiming a privilege or protection cannot decide the
limits of that party’s own entitlement.

A party receiving o discovery request who claims a
privilege or protection but fails to disclose the claim is
at risk of waiving the privilege or protection and may
be subject to sanctions under Rule 87(0)(2). A party
clatming a privilege or protection who fails to provide
adequale information about the claim to the party
seeking the information may be compelied to do so by
motion made pursuant to Rule §7(a). Such motions
and responses to motions are subject to the sanctions
provisions of Rules 7 and 11.

A party receiving a discovery request that is too
broad may be faced with a burdensome task to provide

RULES OF CIVIL PROCEDURE
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Sfull information regarding all that party's claims to
privilege or work product protection. Such a party is
entitled to a prolective order under subdivision (¢) of
this rule. The issue of the sufficiency of a disclosure is
appropriate for resolution at a pretrial conference
conducted under Rule 16(b), and may require an exam-
ination of documents in camera.

NOTES OF ADVISORY COMMITTEE ON RULES
1937 ADOPTION

Note to Subdivision (a). This rule freely authorizes
the taking of depositions under the same circumstances
and by the same methods whether for the purpose of
discovery or for the purpose of obtaining evidence. Many
states have adopted this practice on account of its sim-
plicity and effectiveness, safeguarding it by imposing
such restrictions upon the subsequent use of the deposi-
tion at the trial or hearing as are deemed advisable, See
Ark.Civ.Code (Crawford, 1934) §§ 606-607; Calif.Code
Civ.Proc. (Deering, 1937) § 2021; 1 Colo.Stat.Ann. (1935)
Code Civ.Proc. § 376; Idaho Code Ann. (1932) § 16-906;
Ill.Rules of Pract., Rule 19 (Smith-Hurd Ill.Stats. e¢. 110,
§ 259.19); Smith-Hurd I1LStats. c¢. 51, § 24; 2 Ind.Stat.
Ann. (Burns, 1933) §§ 2-1501, 2-1506; Ky.Codes (Carroll,
1932) Civ.Pract. § 557, 1 Mo.Rev.Stat. (1929) § 1753; 4
Mont.Rev.Codes Ann. (1935) § 10645, Neb.Comp.Stat.
(1929) ch. 20, §§ 1246-T; 4 Nev.Comp.Laws (Hillyer, 1929)
§ 9001; 2 N.H.Pub.Laws (1926) ch. 337, § 1; N.C.Code
Ann. (1935) § 1809; 2 N.D.Comp.Laws Ann. (1913)
§§ T889-7897; 2 Ohio Gen.Code Ann. (Page, 1926)
§§ 11525-6; 1 Ore.Code Ann. (1930) tit. 9, § 1503; 1
S.D.Comp.Laws (1929) §§ 2713-16; Vernon's Ann.Civ,
Stats.Tex. arts. 3738, 3752, 38769; Utah Rev.Stat.Ann.
(1933) § 104-51-T; Wash.Rules of Practice adepted by the
Supreme Ct., Rule 8, 2 Wash.Rev.Stat.Ann. (Remington,
1932) § 308-8; W.Va.Code (1981) ch. 57, art. 4, § L
Compare former Equity Rules 47 (Depositions—To be
Taken in Exceptional Instances); 54 (Depositions Under
Revised  Statutes, Sections 863, 865, 866,
867—Cross-Examination); 58 (Discovery—Interrogatories
—Inspection and Production of Documents—Admission of
Execution or Genuineness).

This and subsequent rules incorporate, modify, and
broaden the provisions for depositions under U.8.C., Title
28, former §§ 639 (Depositions de bene esse; when and
where taken; notice), 640 (Same; mode of taking). 641
(Same; transmission to court), 644 (Depositions under
dedimus potestatem and in perpetuam ), 646 (Deposition
under dedimus potestatem ; how taken). These statutes
are superseded in so far as they differ from this and
subsequent rules. U.S.C., Title 28, § 643 (Depositions;
taken in mode prescribed by State laws) is superseded by
the third sentence of Subdivision (a).

While a number of states permit discovery only from
parties or their agents, others either make no distinction
between parties or agents of parties and ordinary wit-
nesses, or authorize the taking of ordinary depositions,
without restriction, from any persons who have knowl
edge of relevant facts. See Ark.Civ.Code (Crawford,
1934) §§ 606-607; 1 Idaho Code Ann. (1932) § 16-906;
Ili.Rules of Pract., Rule 19 (Smith-Hurd Ill.Stats. . 110,
§ 259.19); Smith-Hurd Ill.Stats. c. 51, § 24; 2 Ind.Stat.
Ann. (Burns, 1933) § 2-1501; Ky.Codes (Carroll, 1932)

Complete Annotation Materiais, see Title 28 U.S.C.A.
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Meeting of Hague Conference Special Commission

The Hague, April 17-20, 1989

Agreed Conc¢lusions on. Scope of Hague Service and Evidence

Conventions and Documents Relating to Discussion of Aerospatiale Case

(1)

(2)

(3)

(4)

(5)

-

Agreed Conclusions on Most Important Points Considered by
Special Commission

Extract from Checklist {(Agenda) prepared by Permanent Bureau
(Dyer)

Question L: what is the appropriate relationship between
the provisions contained in the Hague
BEvidence Convention and the provisions
relating to the "discovery™ or the obtaining
of evidence in civil or commercial matters
contained in the domestic procedural rules
of a Contracting State?

and its discussion in the Checkli'st

Minutes No. 3 (18 April 1989, afternoon) and No, 4 (19 April
1989, morning) summarizing discussion on Question L

Pfund Statement, April 19, 1989

Swiss Working Document (No. 1) - on table at beginning of
Special Commission Meeting



II

CONCLUSIONS ON THE MOST IMPOR. T POINTS
CONSIDERED BY THE SPECIAL COMMISSION 001299 &

Scope of the Two Conventions as to their Subject-matter

The Commission considered it desirable that the words "civil or
commercial matters” shoyld be interpreted in an autonomous
manner, without raference axclusively either to the law of the
requesting State or to the law of the requested Scate, or to

both laws cumulatively.

In the "grey area" between private and public laew, the historical
evolution, would suggest the possibility of a more liberal
interpretation of these words. In particular, it was accepted
that =matters such as bankruptey, insurance and employment might
fall within the scope of this concept.

In contrast, other matters considered by most of che States to
fall within public law, for example tax matters, would not yet
‘yeem Lo be covered by the Conventions as a result of this

evolution.

However, nothing Breveuts Contracting States from applying
the Conventicns in their mutual ralations to matters of public
law, though not necessarily in an identicel manner for both
Conventions.

Convention on the Taking of Evidence Abroad

The Special Commission stressed that one of the prinecipal
objects of the authors of the Convention was to create a link
between the system of taking of evidence of the c¢ivil law and
thet of the common law.

The Special Commission took nota of the fact that opinions remain
divided as to whether or not the Convention is of exclusive

application.
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However, having regard to the object of the Convention, the
Commission thought that in all Contracting States, whataver their
views as to its exclusive application, priority should be given
t0 the procedures offared by the Convention when evidence loecated
abroad is being sought.

With a view to facilitacing the resort to the Convention ay a
matter of priority, the Commission encouraged any States which
dave made or contemplate making the resarvation under Article 23
to limit che scope of such reg¢ervation.

Where nonetheless the judicial authoritias of a Contracting State
Tes0Tt To measures of compulsion under their demestic rules of
procedure for the purposs of obtaining docunentary evidenca
located in another Coatracting State, the Commission expressed
the wish that such judicial sutborities respect the spirit of a
limited Article 23 reservation made by such other Stace.
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Conférence de La Haye de droit international privé Entraide judiciaire

Hague Conference on private international law 00 I 299 S Judicial co-operacion

Joe. prél, Yo !
Prel. Doe. Xo

CHECKLIST FOR THE DISCUSSIONS OF THE SPECIAL COMMISSION
OF APRIL 1989 ON THE OPERATION OF THE HAGUE CONVENTIONS
ON THE SERVICE OF PROCESS -ABROAD AND ON THE TAKING OF EVIDENCE ABROAD

L

‘dravn up by Adair Dyer
First Secretdry at the Permanent Bureay

o000 EX(’BA—O‘(_

o

RECAPITULATION DES POINTS & DISCUTER PAR LA COMMISSION SPECTALE D'AVRIL 1989 SUR

LE FONCTIONNEMENT DES CONVENTIONS DE LA HAYE RELATIVE A LA SIGNIFICATION ET LA
NOTIFICATION A L'ETRANGER ET SUR L'OBTENTION DES PREUVES A L'ETRANGER

Gtablie par Adair Dyer .
Premier secrétaire au Bureau Permanent

Document préliminaire No 1 de mars 1989
d@ l'intention de la Commiseton spéciale d'avril 1989

Preliminary Document No 1 of March 1989
;0 for the attention of the Special Commisston of April'1989
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Question L What is the appropriate relationship between the provisions
contained in the Hague Evidence Convention and the provisions relating tc

the "discovery" or the obtaining of evidence in. civil or commercial matte
contained in the domestic procedural rules of a Contracting State?

31

32
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blood tests, the difficulty may not be so much a question of whether
the results of such tescts constitute "evidence' as whether the humam
material needed to carry out such tests may properly be '"obtained”.
See generally Scottish Law Commission Discussion Paper No 80

Evtdence. Blood Group. Tests, DNA Tests and Related Matters, Decembe
1988. This problem may, however, properly fall within the subsequen
part of this checklist which deals with Arricle Il of the Conventioc
under the title "Protective Provisions for Witnesses'.

Procedural scope of the Convention

Commentary: This issue has been involved in a -large number of civil
proceedings in the United States of America in recent years. The
issue was sharply. delineated in the Anschuetz case decided by a pane
of the United States Court of Appeals for the Fifth Circuit several
months before the May 1985 Special Commission .meeting which was helc
to review the operation of the Hague Evidence Convention. That case
and a similar decision by the United States Court of Appeals for che
Fifth Circuit in Messerscimitt were at that time pending on applica’
for further appellate review by the United States Supreme Court. B
of those decisions, as well as the subsequent decision of the Unice
States Court of Appeal for the Eighth Circuit in the Aérospattale
case, held that the Convention did not apply to a request for
documentary materials directed to a party over whom the court had
jurisdiction and that therefore once 2 United States District Court
determined that it had jurisdiction over a party, even one domicile
abroad, only the Federal Rules of Civil Procedure applied to questi
involving the obtaining of evidence from that party.

The report of the Special Commission of May 1985, taking this
development in the case law concerning the Convention while it was
still fresh and considering it in conjunction with the evolution of
reservations taken by Contracting States under Article 23 of the
Convention as well as "blocking statuces” adopted by a certain numb
of countries, reached agreement on the following conclusions
concerning the "most controversial points' raised by the operation
of the Couventioun:

"l  The discussions have clearly shown the necessity for a
substantial number of States of a reservation in order to avoid
abuses which can arise in connection with pre-trial discovery of
documents. However, the adoption of an unqualified reservation as
permitted by article 23 would seem to be excessive and detrimental
to the proper operation of the Convention.

2 The tendency which has appeared since 1978 and which has led
a number of States to limit their reservations has gained ground,
and the majority of States are now prepared to frame - or, to the
extent that they have not yet dome so, to limit = their reservatior
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along the lines of the reservation formulated by the United Kingdomi-l.?-
or the reservarion contained in the Protocol drawn up under the
auspices of the Organization of American States.

] The quesction of exclusivity of the Convention remains in issue

Under the interpretation of certain States, the Convention is not

ics terms an exclusive channel for obtaining evidence located abroa

However certain States consider the taking of evidence in their

territory to be a judicial act which, in the absence of permission,

will violate their sovereignty, and consequently the operation of .

. the Convention on their territory will take on an exclusive characet

4 Statutes which prohibit the production of evidence abroad,
commonly knmown as ''blocking statutes”, many of which have been adop
since the 1978 meeting of the Special Commission, are in part a
response to what are perceived in some countries as exorbitant
assertions of jurisdiction by the courts of other countries. Such
statutes however constitute a complicating factor and emphasize
the need for long-term solutioms through international understandin

5 The combined effect of a blocking statute and an unqualified
reservation under article 23, when both are adopted by a State,
may be to discourage use by other States of the Hague Convention.

6 The Special Commission was unanimously of the opinion that the
use of the Convention should be encouraged, since its use can help
to avoid conflicts.” (Practical Haandbook, pp. 42(1)-42(J))

33 The case law exemplified by the Anschuets, Mesgerschmitt and
Aérospatiale cases before the United States Courts of Appeal reache
its climax in the decision of the United States Supreme Court on
15 June 1987 in the Aérospatiale’ case published in Intermational
Legal Materials, volume 26, No 4, July 1987, p. 1021. That decisio
taken by a five to four majority of the nine justices of the court,
in summary:

1 Rejected the conclusicn of the Court of Appeal that the
Cotivention did not "apply” to efforts to obtain documents or other
evidence from a party over whom the court had jurisdiction;

2 Concluded that the Conventionm, however, was not "exclusive' ir
application and therefore did not preclude efforts to ocbtain eviden j
from a party domiciled abroad through the mechanisms of the Federal iR
Rules of Civil Procedure;

3 Found that the Convention's channels for obtaining evidence

abroad should not be given formsl priority over the mechanisms
provided in the Federal Riles of Civil Procedure; and

7 Sooidté Nationale Industrielle Aérospatiale et al. v. United States Discrizs
Court for the Southerm District of Zowa, 107 S.Ct. 2542, 96 L.Ed\ 2d 461, 26 <aoev
1021 (1987).
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4 Directed that a trial court therefore should consider each
request for documents or other evidence located abroad direcred ro
a party to the proceeding and determine whether the channels of the
Hague Convention or the mechanisms of the Federal Rules of Civil
Procedure are the most appropriate to be used in the particular
case,

The Supreme Court of the United States thus reversed the decision -
the Cou;t of.Appeals for the Eighth Circuit, which had found thact =-
Convention did not apply, and directed further counsideration as to

whether the channels. of the Hague Evidence Convention should be usac P

for the particular request.

The minority of four judges of the United States Supreme Court
would have directed trial courts normally to give priority ro the
channels of the Hague Evidence Convention in seeking documents cr
other evidence located abroad, utilizing the mechanisms of the
Federal Rules of Civil Procedure only if the use of the Convention
did not meet the needs of the litigation before the trial court.

T
The Supreme Court of the United States, while rejecting "exclusivic
or formal priority for the channels of the Hague Evidence Conventio:
indicated that trial courts dealing with discovery requests should
"take care to demonstrate due respect for any special problem
confronted by the foreign litigant on account of its naticmality or
the location of its operations, and for any sovereign interest
expressed by a foreign state.” The court stated in part:

"American courts, in supervising pre-trial proceedings,

should exercise special vigilance to protect foreign litigants
from the danger chat unnecessary, or unduly burdensome,
discovery may place them in a disadvantageous position.
Judicial supervision of discovery should always seek to
minimize its costs and inconvenience and to prevent improper
uses of discovery requests. When it is necessary to seek
evidence abroad, however, the district court must supervise
pre~trial proceedings particularly closely to prevent
discovery abuses.” (26 ILM at 1033).

This approach, taken by the United Statés Supreme Court, leaves it
to the trial courts to decide betwveen the Convention's channels

and the domestic procedural rules' mechanisms on a case-by-case
basis. The practical results of the decision therafore can only be
discerned through analysis of the subsequent cases applying the
court's approach in Aérospatiale. Im the first year and a half the
results have been somewhat mixed: in the Anschuetz case the Court
of Appeals for the Fifth Circuit on remand (In re Anschuetz and
Comparny, 838 F.2d 1362, 7 March 1988) issued an opinion which
appears to encourage the trial court broadly towards favorable
considération of use of the Coavention's chamnels. The first repor
trial court decision in the United States District Court for the
Northern District of New York (Hudsom v. Hermarm Pfauter GmbH & Co.
117 F.R.D. 33, 9 September 1987) some three months after the
Adrogpatiale decxsxon directed use of the Convention's channels fc
the obtaining of documentary discovery from a Gerban defendant, the
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court relying heavily on the analysis of the minority of che Suprem

‘Court. In certain other cases the trial courts have ordered the use

of domestic tules of civil procedure (federal or state) rather than
the Hague Evidence Convention (In re Benton Graphics v. lddehclm Zorv.
18 F.R.D. 386, D.N.J. 30 November 1987; Sandsend Financiz’ ]
Consultants v. wcod, 743 SW2d 364, Tex. Civ. App., !st Dist. Houston,
7 January 1988; Scarminach v. Goldwell GmbH, 531 N.Y.S. 2d 188, Sup.,
Monroe County, 22 June 1988).

One interesting question on which trial courts remain divided has

to do with the first phase of a law suit when the defendant contests
the court's personal jurisdiction over it. Under the principle that
a court has jurisdiction to determine its own jurisdiction, trial
courts will first limit discovery of evidence, including documents,
to that evidence which bears on the elements of proof necessary for
determining the jurisdictional issue. The trial courts which have
been asked to employ solely the Hague Convention's channels for
obtaining evidence located abroad which bears on the jurisdictional
issue, have thus far been divided (Cf. Rich v. KIS Califormia, Inc.,
121 F.R.D. 254, M.D.N.C., 22 June 1988: John Jenco v. Martech
International, Ine., 1988 U.S. Dist. LEXIS 4727, E.D. La., 20 May 1988
reversing 1988 U.S. Dist. LEXIS 3991).

A great many articles and case notes have been written on this
issue since the Anschuets case was decided in early 1985 and the
range of positions taken has been very wide. In the bibliography
attached to this document references are given to a selection of
the literature which has been published in this respect.

The practical results of the Aéroepatiale decision remain to Dbe
definitively assessed since the developing case law in trial courts
in the United States of America shows a mixed outcome as to the
percentage of use of the Hague Evidence Convention. As was already
foreseen by the May 1985 Spacial Commission, there is a close linkage
between the application of reservations made under Article 23 of
the Hague Evidence Convention, the problematical application of
"blocking statutes' adopted by various countries and the ways in
which courts ordering "digcovery” as known in certain common law
countries, will perceive the appropriate application of the Hague
Evidence Convention.

Since the first Special Commission meeting was held to discuss the
operation of this Convention in Juna 1978, a number of countries have
followed the recommendation made by that Special Commission that
reservations under Article 23 be limited in their scope. The list of K
countries which have done so includes: Sweden (1980), Norway (1980), -
Denmark (1980), Finland (1980), the Netherlands (1981) and France (19¢ I

A domestic development in the United States of America which correspor
in & certain way to this effort tovards permitting specific and
relevant discovery requests to pass through the screen of Article 23
reservations under the Hague Evidence Convention has been the rising
consciousness of the legal profession in the United States of America
of the abuses to which the discovery system can lead. Although the
inspiration for this rise in consciousness has come primarily from
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_identification of discovery abuses at the domgggkl %evel. the resu)
is that trial courts are more aware generally of the need to limirc
discovery of evidence o what is specific and relevant and
down hard on abuses of the discovery process.
endeavouring to limit discovery, practicing lawyers are becoming
more aware that the abuse of the system contributes to the escalating
costs of lawsuits in the United States of America. The literature
on discovery and its abuse is voluminous and no effort will be
made to iaclude a bibliography with this Preliminary Document.
However, as an example of the increasing preoccupation of licigating
attorneys in the United States with the problems of civil discovery,
we are attaching a reproduction of p. 7 of the Journal of the
Section of Litigation, American Bar Association [itigation, Vol. 15,
No 1, Fall 1988, which introduces a 40~page symposium on discovery.

to crack
Not only are judges

II1 Methods of taking of evidence

Question M Have any issues arisen from requests for special methods or
procedures for the taking of evidence?

42 Commentary: Article 9, second paragraph, of the Hague Evidence Lo
Convention provides that if the requesting authority specifies a A
particular procedure for the taking of evidence, that procedure must JECER
be followed unless incompatible with the domestic laws of the State i
of execution, or impossible of performance due tg practical difficult J -
Discussions at the 1985 Special Commission meeting showed that a b
great latitude was allowed by requested authorities in carrying out -
such special requests, notably those calling for the use of "common b
law style" procedures such as the cross-examination of witnesses by

) the opposing party's attorneys and the recording of testimony verbaci:
(See Report on the work of the Special Commission of May 1985, in
Practical Handbook/Hague Evidencae Convention, pp. 42(E)-42(F).) s
Specific articles to facilitate such procedures were included in the i
amendments to the French Code of Civil Procedure (Articles 739 and FY'
740), adopted in 197S.

Question N Have any issues arisen concerning the costs of carrying out T
requests for evidence made under the Hague Evidence Convention? !5.'
|

43 Commantary: This point was discussed by the Special Commission of
June 1575. (See, Practical Handbook/Hague Evidence Convention, p. 38

No 6.)
IV  Protective proviaions for witnesges

Question P Have any issues arisen in Tespect of privileges or duties to 4
refuse to give evidence asserted under Article Il of the Hague Evidence
Convention?

44 Commentary: This matter was discussed briefly at:the 1985 Special |
Commission. (See Practical Handbook/Hague Evidence Convention, i -
P. 42(F).) Two cases on privilege were digested in the volume publis I
by the TMC Asser Institute, Les Nouvellés Conventions de La Haye. Le il

;> Application par les juges nationaquz, Tome IIT at pp. 176=177. an |='
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@ " The maeting was opensed at 3,10 pm uynder the Chairmenship of My MSllar
(Pinlagd).

The Chairman gave the floor to the UK delegetion which wished to
indicate that in view of ths explanacions of the American delegate

the attitude of the UK to serving documents submitted to the Seaiocr
Master by American sttorneys would foreseeably be more liberal. Bowever,
tha UK delezstion expressed tha hope that diplometic and judicisl
channels wuld be used in preférence tc forwarding documants to the
Segicr Master.

QUESTION K - Mr Dyer considered that the following were tha essentisl
questisas: :

- Could a puerscn be compelled to submit to a blood test or other
test to astablish pateraity?

= . Did recent technological develcpmants have implications for the
a " operation of -the Couvention?

The American delegaticn noted that the US Centrsl Authority frequently
received such requasts froca the Federal Rapublic of Germany. As far as
vas knowvn, in most cases, sudmission to a test under compulsion had
bean pcr-ltted.

More raraly, the requesting suthority haw bdesn asked to support its

request vith prims facie ‘evidence of a kind that would enable -the
Amarican court coucerned to assess the request in full possession of

the factas, :
II  Procedural scope of tha Comvention
..—-_—'..’- ?m L - On the request.of tha Cheirman, Mr Dyer summarized the
evelopoents menticced in Prelivinary Document .
f@ ‘ The Secretary Cenersl ‘falt that in order to faecilitate disecussion, it
' would bBe 53v¥aa5h if ic was explainad to the Commission how the Federal
v Rules of Civil Procedurd gould be applied extra-territorially.




Mr Dyer repliad chat these rules provided that a .oreizm party could be
required to appear before an American court and/er to procuce documents
located abroad. Failure to comply was heavily penalized.

according to the Duteh dalegation, proof taking, vhether in one's own
country or abroad, did not need to be by judicial means.

Moreover, the divergent attitudes presently discussed wars mainly the
cousequance of Jdifferences in the various procedural laws of Member States.

In view of the Fraanch delegation, the use of compulsion necegsarily
presupposed the exclugive nature of the Conventica.

Mr Dyer noted that american case lav vas made much mcre flaxible as 2
Tesult of the decision of the Fifeh Circuit Court of Appeal in Anschuetz,
the tanor of which had recently been confirmed in s further dacision to
the same court.

The Swiss delegation then exprassed its fierce opposition to the
Atrosga:ialo decision and vegretted that Framce had not taken the
opportunity to refer the matter to the Internatisnal Court of Justice

as had been done ia the Boll cass. It then undertook a detailed analysis
of the reascning used by the United States Suprema Court to support its
decision. Ia the view of the Swiss delagatiocn, the argument based on
the nou-wandatory language of the Praamble was false and jeopardized

the futurs of the Convention.

The Chinese delegation fully supported the Swiss position as expressed
ia Preliminary Document No 1.

The Irish delegation noted that paragraph 1 of that doeyment presented
by the Swiss delegation vas hard for a comson lav couatry to accept
becsuse it smounted to casting doubts on the decision of a superior
court, vhich vas incompatible with s system of separation of powers.

The Amsrican delegation was astonisbed that the work of the Confaerence
was providing the opportunity to criticize a decision of the American
Court of Tinal ippeal. It would be more worthwhile to diseuss the scope
of the Afrospatiale decision, thasm to undertake 8 pointless raeviev of a
decision vBich eould not be quashed.

The majority of delegations ware of the opinion that it was necessary
to explain the basis of the decision, if only to clarify matters for the
countzies vhich had not yet becoms parties to the Convention.

On & query by the Azgeutinian delezate, the Amarican delegation explained
the ratio of the Afrospatiale decision vhich vas based mainly on the
principle that parties to an action should be treated aqually vhatever
their state of provenance. Seen from this angle, the reasousble view
that the court could use the Convention procedures rather than the
procedures prescribed by his domestic law es a natter of discretios was
the real contribution made by the decision, Tegardless of the questicu
of the exclusive or aon-exclusive nature of the Couveation. .

The Swviss delegation was not couvinced by this explanation. It was
concerned to koow vhether the Freoch and Germsn delegations maintainad
the positions taken up 83 amici curiae in the Aaschuetz caie.

)
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The German and French delagaticus confirmed that their Governments ol
regarded the Evidence Comnvention as of exclusive application. The i L
German delegation noted that regulations were in preparation by which '
the German declaration under aArticle 23 would be modified in line with

the UK declaration.

Aspects of the reasoning of the US Suprame Court in Adrospatiale were
notad by varicus delegations.

The Swiss delaegation suggested that arguments taken from the Preamble
to the Convention, the use of rthe word "may" rather than ‘must' ar tha
beginning of each chapter, aod the arguments from Articles 23 and 27 of
the Convention were unsatisfactory. Moreover, srguments based on the
history of the negotiations concentrated on American sources and were
thus iocomplets.

A furcher argument of the US Supreme Court was however fslt by many
delegatas to be substantial, namealy that the US would not have agreed
to Article 23 if it had considered that it wvas thereby deprived of tha
facility to order pre~-trigl discovery.

Article 23 was introduced at a late stage of nagotiations. Its
implications were sot fully sppreciated by delagates at the time. .Only
later did its importance emerge. Mauy civil law countries hed methods
of obtaining evidence other than by letter of request, but the indirect
compulsion exercised by the US procedure was of a degree unknown in
other jurisdictions. The Couvention tharefore failed to take sufficieat
account of the question of indirect compulsion.

Mr Epstein. (United States) emphasiszed that the decision in Abrospatiale
could be ragarded as the result of the principle in Amarican procedural
law that foreign and domestic parties should be treated equally.

The Cerman and Swiss delegations considered this argument to be
misguided. The application of the Comvention depended on the location
of tha evidence and 2ot the nationality of the parties.

The meeting wvas closed at 6.00 pm.
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statement of the U.S. Delegate (Pfund) at the Beginning of the
April 19, 1989 Meeting of the Haque Conference's Special
commission on the operation of the Hague Sexvice and Evidence
Conventlions

Mr. Chairman:

My delegation has sat here for half a full working day while
the Aerospatiale decislon of the United States Supreme Court and
its merits, or demerits in the eyes of some here, have been
discussed at some length.

_So far we have heard only plaints about the decislon, whlch
{s the law of the land in my country, and which will probably
remain so for some tlme. )

The Contracting States to the Hague Evidence Conventlion
directly affected by the Aerospatiale decislon and related cases
have summarized for the record and with restraint their major
disagreements with the decision and their sense of regret. The
Swiss delegate, disappointed that the decision has made Swiss
ratification of the Hague Evidence Convention more difficult or
even doubtful, has gone beyond regret and seems close to
suggesting that the decision and the United States Government
arguments to the Court, were manlfestly misguided and inept and
seems to imply that the U.S.participants in the preparation and
negotiation of the Convention, either at the negotliation of the
Convention and/or in their statements on the Convention cited in
the Supreme Court's decision, were not acting in good faith. My
delegation cannot but reject these suggestions and implications
which, I repeat, were not claimed outright.

1 would 1like to suggest, Mr. Chalrman, the possibility--
perhaps already long ago recognized by many -- that the U.S.
institution of pre-trial discovery, although it was explained and
discussed at the Hague Conference's deliberations on this
Convention, may at the time of the negotiations either not have
been fully explalned or fully understood by all participants, and
that, 1in any event, the zelationship of the Haque Evidence
Convention procedures and discovery abroad under the U.S. Federal
Rules of Civil Procedure and State rules of procedure was not
discussed during the negotiations and the problems recently
experlenced were not anticipated by the negotiators and thus not
resolved 1In the Convention -- at least not so that all
participants and Contracting States consider them resolved in the
same way. The Netherlands delegate in particular, in a very
thoughtful and carefully worded way, has suggested an explanation
for the difficulties that underlie the Aerospatiale case and
decision and the reactions to 1t. We belleve that his views
could be truly helpful to all that are puzzled and ;roubled_by
this problem, because his comments offered a likely éxplanation
without allocating blame. We believe that his remarks should be
carefully reflected 1in the minutes of the session yesterday
afternoon.




001299CC

We wonder whether the 1line of inguiry oxr ‘debate could not
now take a different turn and focus on the gquestion: "What now?"
After all, even if the Swiss delegate had personally convinced
Mr. Epsteln and me of the merits of his views, that would not and
could not change the decision of the Supreme Court or 1ts legal
effect in the United States -- a country that is foremost in
permitting evidence gathering in its jurisdiction by courts and
parties in other countries. However, it might be useful to focus
on what defendants can do in U.S. proceedings when they invoke
the Hague Evidence Convention and want courts in the United
States to. order any discovery of documents or testimony of
witnesses located 1n another Contracting State pursuant to the
Hague Evidence Convention, i.e., how they can best enhance resort
to the Hague Convention and take advantage of the Supreme Court's
admonitions for special sensitivity when evidence 1is located
abroad, which are an important part of the Court's decision.

Before  that, might we not be reminded by some of the legal
practitioners and other experts here of the benefits actually
provided by the .Hague Evidence Conventlon, 1.e., not discuss only
what's wrong with the Conventiopn and 1its application but hear
something about what's right and how it is beneficial to legal
proceedings in Contracting States? Such a discussion might
balance our deliberations and give us a useful perpective, and
perhaps would also be helpful to the 3wiss Government in its
further review of the Convention.

* X %
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The meecing wes opened at 10.15 am under the Chairmacship of Mr HS1lar
(Finlang).

The American delegation noted thet criticism of the Afrospstiale
decision would'noc nov alter the law in america.

The eruth of the situation wss thae the problems relating to pre=trial
discovery vere insufficiently underatood ia 1970, and that faee
explained the current concern with the topicg.

1t was hoped that this realisation weuld parmit a more constructive
discussion of the problem henmceforth. Particularly useful would be o
consideration of the ways in which licigents could take meximum advantage
of the US Supreme Court's admomitions to respect the sensitivities of
other States. :

Several balpful eonsiderations wers raised by those fsmiliar with
Amatican procedyre:

=  Pre-trisl discovery was not limited to American procedyral law,
but American law had received great attention because important
cases had arisen in practice, and American law was wider in sccpe
and 28 to methods of compulsion than the law of other States.

=  Nevertheless pre-trial discovary jlayed an importent role io
achiaving cut 2f court sattlements, and other States should not
pexrmic unfemiliarity with 2 foreign system to become hostiliry.

- The wide scope of American discovery procedures vas increasingly
appreciated by US lgwyers as & source of abuse. Rucent changes in
US law reflectad this recognition. - Lawyezs of other jurisdictions
shoulc note that:

a by taking part in che proceedings early, such as at che
pre-trial conferencs envisaged by the Federal Rules of Civil
Procedure they coyld more effectively advocate the use of the
Evidence Convention and have its use incerporated fnro a
plammed timacable for 1iscovery.




b Use or the Convention was largely depancent ou the efiorts of
the Parties, but Eqreign governments could assist by cakiag
their sosition clear im an amicus curise brief.

) e A protective crder procedure was available if an attorney
made discovery requests that were overboard, lharassing or
raquired confidential information to be disclosed.

4 The 1983 agendwents te the Federal Rules made provisien for
fines and other sanctions under Articlas 1l and 26(g) vhere
attorneys actad in bad faith or otherwiss abused discovary
procedures. Thess sanctions had not made their presence felt
orior to the 1985 Special Commission meeting but were bagioning
to have a considarable effact.

e Although some decisions since Arospatiale did not lead to
the application of the Conveantion, courts in the US vere
undergoing a process of education, and many reportad and also
ugreported instaaces of its use should be emphasised. Several
courts had been wost impressed by alterations made in the
laws. of civil law countries to accommodate American procedural
methods.

4 1t was arguable that since the Evidencs Convention was seen
by the US Sypreme Cour: as operating slongsida the Faderal
Rules, the burden of yroof sheuld be'om the party wishing to
cesist application of the Convention.

- Courts were unlikely to use the Copveution wvhen it would obviocusly
) prove unproductive because of an Article 23 reservation made by
the State requested.

The American delegation staced that it was still the view of the US
Goveroment (ses 1985 Special Commission meeting) that countries vhich
zede an Article 23 declaration sbould make a limited declaration.

The Secrat General, while agreeicg with the request of the Amarican
d.fegu!on. cousidered that the success of such & request depended on
persuading the American authorities to be more restrained in cheir use
of discovery im interuational proceedings.

In ordar’ to schieve success thers must be afforts made by dboth sides
to accommodate the other's point of view.

This balanced view was wwlcomed, particularly by the American and Suiss
delegations, and the Permanent Bureau undertook to formulate a
recommendstion vhich vas acceptabls o delegations from States which
used pre~trial discovery procedures and from these vhich did not. The
Aperican delegation tecordsd that the US Covernment would do its best
to circulate a suitable reconpendation to attornmeys in the us;

The Canadian delegation notaed that accession to the Evidence Convention
by Canada is under consideration and raised seversl points for
information and discussion. Practitioners in Cansda favoured the

O non-exclusive application of the Convention, sod thought that requests
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for pre-trial discovery could be accommodated if sufficiently conneeted
to the judicial proceedings and if relevant and precise and not asking
for more information than was necassary. Queries were raised about:

(1) the extension of the Conventiom to arbitration,

(2) its uss in connection with witnesses who were not parties to the
i action, and:

(3) the experiasnce of orher juriasdictions in in:erpretiné the
expression "other judicial act' io Article 1,

As to (1), the matter had been discuseed in 1983 and it was felt there
vas nc demand for making such an extension. The laws of some countries
d{3d however provide for judicial assistance in obtaining evidence for
arbitration, and the Couvention ecould theo probably be used to obtain
evidence located abroad. Although the wording of the English.text

Gﬁ? of Article i, paragraph 2 of the Convention sesmed to exclude this
possibility, the French text was more general.

As to (2), the Convention vas certainly applicable in respect of
vitnesses vho were not parties to the action.

As to (3), "other judicial act" referred to any act which had legal
- effect, An example might be ths need to obtain an official consent
-, to a marriage from s party residing abroad.

- QUESTION M - Particulsr methods of procedures for taking evidence which
had been requested included video evidence, and tbe opportunity for
eross~examination of witnesses, Most delegatiocns did mot eavisage
problems with requests for video recordings, but Luxewburg, Denmark and
Swedan considered that there would be difficulties with such requests
uvndar their laws. '

Cross-exsmination was not felt to vaise any lagal problems. Several
‘ _States Parties to the Couvention bad changed their domestic law to
‘E}. allow for it. Practical problems were forsseen, howsver, oving to the
T inexperience of lawyers of civil law countries in such matters. Because
of this it was important that all Parties should de clearly informed
of the relevant rules of procedure prior to cross-examination,

%%ESTIOH N - The question of reimbursing costs had caused fov prgblens.
restrictive interpretation of Article 14 by the UK was questioned,
and it was noted that the US Central émthority charged for use of lstters
of request, but not for taking of evidence by commissionars.

ggESTION P - The Dutch delegation clarified the position under Duteh

av regarding privileges or duties to refuse to give evidence. The

declaration of the Dutch Covernment zeported in the Practical Handbook

‘ was too general. It was possidle for persons ip receipt of confidential
information, such as doctors, lavyers and goverunent officials, to
invoke the defence of privilege.

The Americsn delegationm noted that often provisions of foreign law
concerning privilege were attached to requasts for evidence. Sincq they
were frequently not translated into English this created difficulties
for American attornays.

P S S
’
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STION Q ~ It was falt that requasts for evidence arose ia nany types
of cases and that products liability could nct be singled out for special
stctention.

PRACTICAL HANDBOOK

There was overvhelming support for the work undertaken by Mr van Loon
(Pirst Secrsatary at the Permaneat Byreau) ia preparing the Practical
Handbook. It was often difficult for lawyers to obtain thae ralevant
information elsewhere. Delegates hoped that it would prove possible to
circulate the Sandbock wore widely in the future and eagerly awaited
the completion of a new edition.

The meeting was closed at I.lsz::-___l

P S B e e P




LY

PRIVATE [N INATIONAL LAW :

001299 H

WORK. DOC. Ne 15*F

SPECIAL COMMISSION
OF -APRIL 1989

JUDIC1AL CO=-OPERATION Distribution : 17-4~1933 - pm

meeting

WORKING DOCUMENT SUSBLMITTED BY THE SWISS DELEGATION

The Swiss delegation took cognizance with great jinteresat but also
a certain anxiety of several dacisions rendered by the tribunals of
the United States with:respect to the application ‘of the Hague
Convention on the. taking of evidence abroad in civil or commercial
matters. .

The judgment delivered by the Supreme Court of the United States
of America on 15 June 1987 and the decreas rendered suhsequently by
various district courts were of particular relevance in this
connection, :

Indeed, these decisions reveal a trend which deviates from one
of the main objectivas aimed at by the authors of the Convention,
namely to further accommodation of differemt methods of taking evidence
abroad and. to, incyeasa the efficiency of:international judicial
assistance in civil or commercial matters. '

In the hope of ensuring the success and satisfactory:
implementation of the Convention, as well as to avoid the risk that
the silence of the States concerned could be construed as signifying
approvel of the evolution in this field of American case-law, the
authors of the presant document take the liberty of making the
following observations:

1 Any State ratifying this Convention pledges itself to apply
that legal instrumenc when desiring to take evidenca in another
Contracting State;

The fact that the commitments meationed in Articles 1, 15, 16,
17 and 21 are not compulsory cam on no account be intarpreted
as meaning that the application of the Convention is optional.
These articles must be read in relation to the rest of the
Convention, which foresees three different forms of taking of
avidenca: by a latter of request {Articlae 1), by diplomatic
officers or consular agents (Articles 15, 16) and by commissioners
(Article 17). The reason why the authors of the Couvention
used the expression 'may" was precisaly in order to point out
thesa three optioms, but in no way to give the Contracting
States the power of daciding, im each particular case, whether
or not the Convention should be applied.
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Indeed, by virtue of provisions 27 and 28 of the Convention
it is the State of execution (and not the requesting State)
- that must decide, at the time of ratification, which channel(s)
' : r 'dggjudicial assistance should be resorted to within the scope
of the Convention.

3 The ''Aérospatiale” case, as well as the great majority of other
cases judged in accordance with that decree, practically
result in a great part of the Convention no longer being
applied and therefore in depriving it of interest for the
Contracting States in ctheir relations with the United States.

4 This case-law is in opposition with the fundamental principle
of public international law "pacta sunt servanda” (cf. Article
26 of the Vienna Convention of 23 May 1969 on the law of
treaties) and the conclusions drawn from the above=-mentioned
jurisprudence could possibly violate the law and sovereignty of '
the States concerned.

This evolution is also inconasistent with the wishes of the .,

authors of the Convention, who desired to overcome the difference

between the system of taking evidence of the countries of civil

law and those of common law and thus to prevent conflicts )
from arising between the States. |

Bﬁt these objectives can only be attained if the States
ratifying the Convention implement it literally, according to
its philosophy and the spirit which presided over its creatiem

) ) and respect the mechanisms of judicial assistance by interpreting
it in such a way as not to deprive it of a major part of its
substance.

With respect to that which precedes, the Swiss delegation
requests the Special Commission to express its opinion- on the
application of the Convention by working out a resclution which takes
the presént documaeat into account.
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I1. International Commercial
Arbitration®

RECOMMENDATION

BE IT RESOLVED, That the American Bar Association favors recognition of
freedom of parties to international commercial arbitration proceedings to choose
as their representatives in those proceedings lawyers who need not be admitted
to practice law in the jurisdiction where the arbitration proceedings take place.

REPORT

International commercial arbitration is a popular dispute resolution mecha-
nism in business transactions involving parties from different nations. Such
transactions typically involve elements of the law of more than one national
jurisdiction, and international arbitration allows the parties in large measure to
control and predict the place where any problems will be resolved, the law or
laws to be applied, the procedures to be followed and the identity of the
decision makers.

This system of international arbitration also permits each party to rely largely
on the legal advisers with whom the party is most comfortable. Lawyers
regularly participate in the negotiation of agreements that may be governed by
foreign law. To the extent that the law governing the transaction is that gf a
jurisdiction in which those lawyers are not admitted to practice, American

SUMMER 1990
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lawyers are expected to familiarize themselves with it and consult counsglgx!:egtg ] K
in that law to the extent appropriate. '

If a dispute arises and an arbitration claim is made, it generally is assumed by
international arbitration practitioners that each party may continue to rely on its
regular legal advisers to the extent it wishes. However, the initiation of formal
arbitration proceedings necessarily invokes to some degree the law of the place
of arbitration, which must at the least permit the arbitration to occur, If
arbitration proceedings lead to hearings, non-local lawyers may take an active
role, although they of course may not appear before a court in litigation related
to the arbitration without appropriate judicial permission.

Such activities raise the question whether non-local lawyers might be said to
be engaging in the practice of law in any jurisdiction in which some or all of the
arbitration is to take place. A view that such arbitration activity not in the local
courts nevertheless constitutes the practice of law would require compliance by
each party’s representatives with local rules admitting lawyers to practice, which
in many cases would be impossible and would preclude formal participation by
the noniocal lawyers.

International Commercial Arbitration Practice

Although facts which could raise this issue often are present in international
arbitration proceedings, legal authorities addressing it are sparse. Problems over
conduct of an arbitration by non-admitted lawyers seldom arise in practice. The
world’s major international arbitration organizations raise no objection to a
party’s representation based on local practice of law rules, and it is rare for a
party to object to another party’s choice of lawyers on this basis. Foreign lawyers
regularly represent parties in arbitration proceedings in major international
arbitration jurisdictions such as England,? France, Sweden, Switzerland and the
United States. '

*This Report was approved by the House of Delegates at the Honolulu meeting in August 1989.
The Report emanated from the Section's Committee on International Commercial Arbitration. The
Committee’s Chair, James H. Carter, was principally responsible.

1. See, e.g.. ABA Report on Japanese Law Practice, 21 INT'L L. 278, 282-83 (1987).

2. When the subject of participation by non-English lawyers in London arbitrations was raised
by a Swedish lawyer at a 1985 “‘Forum London™ program, the program’s Chairman, Lord Justice
Kerr, responded:

“‘But, as the speaker knows. there is absolutely nothing in this country, as there is [

think in some other countries, which prevents parties who wish to arbitrate to do so

in London, before whatever tribunal they choose, selecting their own legal advisers.

We have no Rules of etiquette or law which preclude this in any way.”” Conference on

Contemporary Problem in International Arbitration at 156.
A Canadian international arbitration administering agency lists freedom of choice of counsel as one
of its jurisdiction’s selling points: *‘Our foreign clients can retain their own legal counsel or
advocates whether or not they are licensed to practice in British Columbia.”’ British Columbia
International Commercial Arbitration Centre, [nternational Commercial Arbitration: The Canadian
Advantage at 2.
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In addition. in many instances parties retain lawyers in the arbitration
Jurisdiction either to represent them as the sole counsel appearing of record in the
’ matter or to appear with the parties’ non-local counsel. This may be done as a
matter of prudence in case an application for judicial intervention in the
arbitration is made or if an award is to be reviewed or enforced at the place of
arbitration, in which cases the assistance of lawyers admitted to appear in the
tocal courts will be necessary. Sometimes the nature of the issues. the general
quality or special expertise of local lawyers or other factors also may suggest to
a party that locally-admitted lawyers should take a role in an international
arbitration. So long as local lawyers form part of a party’s legal team, the status
of the non-local lawyers is seldom questioned.?

U.S. DoMEsTIC JURISPRUDENCE

The basis on which this international arbitration custom rests has not been
widely discussed. In the United States, there is limited jurisprudence involving
participation by a lawyer admitted in one or more U.S. states in an arbitration
occurring in a state in which the lawyer is not admitted. The three most widely
known instances occurred in the 1970s and involved labor arbitration. The Un-
authorized Practice of Law Committee of the Florida Bar found in 1973 that such
representation constituted the unauthorized practice of law if it involved the
presentation of evidence, examination of witnesses, or consideration and pre-
sentation of questions of law. Similar committees in New Jersey and Connecticut
considered cases also raising this issue but declined to render merits opinions.*

Arbitration spokesmen thereafter argued® that the Florida result was unsup-
ported because U.S. labor arbitration, and commercial arbitration generally.
differ in important ways from litigation. They involve fewer formalities and, at

3. In contrast, some laws or arbitration organization rules occasionally require that all
arbitrators be of local nationality. For example, Russian and Chinese Maritime Arbitration
Commissions effectively require that arbitrators be of local nationality. See § 4 of the U.S.S.R.
Statute on the Maritime Arbitration Commission, reprinted in 6 Benedict on Admiralty 7-142.15
(1988), as well as §§ 4(c) and 9 of the Provisional Rules of the Chinese Maritime Arbitration
Commissicn, reprinted in 6 Benedict 7-153 and in 3 Y.B. Comm. Arb. 249 (1978). However, the
same Russian and Chinese organizations also provide that attorneys representing the parties may be
of any nationality. See U.S.S.R. Stawute § 11; Chinese Rule 20. _

The issue of arbitrator nationality has been recognized by the drafters of the UNCITRAL Model 1
Law on International Commercial Arbitration. 24 L.L.M. 1302 (1985), 11 Y.B. Comm. Arb. 350
(1986). Article 11(1) of the Model Law specifies that unless it is otherwise agreed by the parties. no
person will be excluded from service as an arbitrator on the basis of nationality.

4. Sec Aksen, Arbitration and the Unauthorized Practice of Law, 172 N.Y.L.J. 112 (Dec. 11,
1974, p. 1); Association of the Bar of the City of New York Committee Report, Labor Arbitration
and the Unauthorized Practice of Law. 30 The Record 422 (1975); but see American Automobile Ass'n
v. Merrick, 117 F.2d 23 (D.C. App. 1940) (automobile club’s lay representation of members in
arbitration did not involve practice of law); Note, Attorneys. Interstate and Federal Practice, 80 HaRv.
L. REv. 1711, 17121 (1967); Note, The Practice of Law by Out-of State Atiorneys, 20 VanD. L. REv.
1276 (1967).

5. E.g.. Aksen, supra n.4.
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least in the case of labor arbitration. may rely more heavily on factual
presentations which can be and often are made by non-lawyers.

Whether as a result of these arguments or otherwise, practical acceptance of
unrestricted interstate practice in arbitrations in the United States—both labor and
commercial—has since become universal. In 1982 the U.S. District Court for the
Southern District of New York, in a decision by Judge Edward Weinfeld, held that
a New Jersey lawyer who participated in a construction industry arbitration in New
York was not engaged in the practice of law and that his firm therefore could recover
a fee for his services.® Citing an absence of any authority to the contrary, the court
noted procedural distinctions between litigation and arbitration and relied in large part
on the commentary on the three earlier labor cases. Today representation of parties
in arbitrations in New York by non-New York lawyers is common.

No American state has yet codified the status of non-local lawyers participat-
ing in arbitrations. However, California’s 1988 international commercial arbi-
tration and conciliation statute,” which closely resembles portions of the
UNCITRAL Model Law. does address the issue of representation in conciliation
proceedings, as follows:

The parties may appear in person or be represented or assisted by any person of their
choice. A person assisting or representing a party need not be a member of the legal
profession or licensed to practice law in California.®

Fro g oo W D A T Y
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Recent International Decisions

With the growth of international arbitration and the multiplication of centers in
various cities which seek to host arbitration proceedings, the issue of represen-
tation in an international arbitration has become a subject of heightened
discussion and occasional litigation. There are two recent judicial precedents. In |
the first, a 1983 decision,® the High Court of Barbados held that as a general
matter an attorney admitted to practice in New York could represent a party in
international arbitration proceedings involving the construction industry in
Barbados without conditions; but the court also sustained the arbitrator's
requirement that the American lawyer associate local counsel in the matter who
would act with respect to issues of Barbados law. The Barbados court reasoned
that appointment of an arbitral tribunal commits the parties to its rulings on
procedural matters, including rulings on who may appear and speak. '°

tnr - mae
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6. Donald J. Williamson, PA. v. John D. Quinn Construction Corp., 537 F. Supp. 613
(S.D.N.Y. 1982), .

7. Cal. Civ. Pro. Code §§ 1297.11-1297.432 (West 1989),

8. Cal. Civ. Pro. Code § 1297.351 (West 1989). The California statute goes somewhat beyond
the UNCITRAL Model Law in the case of arbitrator nationality, supra n.3, stating flatly in
§ 1297.111: “‘A person of any nationality may be an arbitrator.””

9. Lawler, Matusky & Skelly v. Attornev General of Barbados. No. 320 of 1981 (Barbados). A
copy is attached to this Report.

10. The court relied in part on Bremer Vutkan v. South India Shipping Corp. [1861] C.B. (N.S.) 312.
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More recently, in 1988-the High Court of Singapore enjoined United States
lawyers who had not associated Singapore counsel with them in a matter from
acting or appearing on behalf of one of the parties to an international arbitration
proceeding there which also involved a building construction dispute.'' The
Singapore court held that Singapore's Legal Profession Act applies to arbitra-
tions and contains no exception to the definition of local law practice for
international arbitration proceedings.'? 1

Similar questions also have been raised in Japan,'? even though international
arbitrations have occurred there in the past with the participation of non-local
lawyers as representatives of parties.

Arbitration and the Practice of Law

National laws differ greatly in their definitions of the practice of law.'* Some
laws, such as those of England, define this field narrowly, thus permitting a wide
scope for activity by foreign lawyers, including their participation in. interna-
tional arbitrations in England.'® Others, such as the laws of Japan, define the
practice of law more broadly and thereby greatly limit the activity of foreign
lawyers.!® The extent to which activities by non-local lawyers involving
international arbitration are regulated by local practice of law concepts undoubt-
edly will continue to vary.

In support of the view that such restrictions are necessary, it can be argued that
more formal types of international arbitration are uniike labor arbitration and
instead are similar to litigation, so that they require that standards be set and 1 -
controls maintained for the protection of the public. Since there may be no .
effective international control of lawyers who engage in such arbitration, it is
said, only local regulation in each jurisdiction can fill this need.

\1. Builders Federal (Hong Kong) Lid. et ano. v. Turner (East Asia) Pte. Lid., No. 50-of 1987
(Singapore), reprinted in 5 J. INT'L ARB. 140 (1988); see Lowenfeld, Singapore and the Local Bar:
Aberration or Ill Omen? 5 ), INT'L ARB. 71 (1988).

12. The Singapore Legal Proféssion Act, reprinted in Lowenfeld. supran.11, 83 31(g) and (),
does contain exceptions to the local bar admission requirement for persons serving as arbitrators and
Jfor representatives of parties before Singapore’s Industrial Arbitration Court or the Syariah Court.

13. See, e.g., Taniguchi, Commercial Arbitration in Japan (International Council for Commer-
cial Arbitration Conference Papers, Tokyo 1988); Commercial Arbitration: Japan Is Odd Man Out.
EAST AsIaN EXECUTIVE REPORTS, March 15, 1989, at 12.

14: See Note, Providing Legal Services in Foreign Countries: Making Room for the American
Attorney, 83 Colymb. L. Rev. 1780 (1983); Kosugi, Regulation of Practice by Foreign Lawyers,
27 AM. J. Comp. L."678 (1979); Comment, International Legal Practice Restrictions on the Migrant
Attorney, 15 Harv. INT’L L.J. 298 (1974); Note, Foreign Branches of Law Firms: The Development
of Lawyers_ Equipped to Handle Iniernational Practice, 80 HARV. L. REv. 1284 (1967).

U.S. precedents also are not consistent. See Rhode, Policing the Professional Monopoly: A Consti-
tutional and Empirical Analysis of Unauthorized Practice Prohibitions, 34 STAN. L. Rev. 1 (1981).

15. Note, Providing Legal Services at 1781.

16. Id.; see ABA Report, supran.l.
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The arguments against restriction are based primarily on the fact that the
leading arbitration site nations impose none and have experienced no difficulties
as a result. To the extent that the issue has been considered, courts have been
willing either to characterize commercial arbitration as distinct from litigation
and thus not the practice of law or to treat it as an activity best regulated by the
chosen arbitral tribunal. In its 1983 decision. the High Court of Barbados
reviewed both English and U.S. precedents and concluded that the common law
grants a private arbitrator control over proceedings before him or her and, subject
to the arbitrator’s rulings, permits a party to the arbitration to be represented b
any person, including a person not admitted to practice law in any jurisdiction.
The Barbados Court reasoned that statutes restricting the practice of law are to be
examined to determine whether they have repealed this set of common law rights,
and in the case before it held that there was no such restriction. In the leading
U.S. interstate decision, as noted above, the Court readily accepted that conduct
of a construction arbitration, like a labor arbitration, is not the practice of law.!”

In addition, national controls do exist. In the United States, lawyers who act
with respect to a transaction involving the law of a Jurisdiction in which they are
not admitted to practice are required to inform themselves of it and to associate
with them lawyers expert in such law to the extent necessary to assure that
reasonable care is exercised in the giving of advice.'® This principle applies to
the conduct of arbitrations as well as to other commercial transactions. Also.
controls may be exercised by arbitrators and failures to use proper care can expose
a lawyer to disciplinary measures or even civil liability, Lawyers admitted in a
Jurisdiction generally are subject to professional discipline for activities occurring
anywhere, including in foreign countries. With these safeguards, conduct of
commercial arbitrations by non-iocal lawyers, including non-American lawyers,
has become accepted and has given rise to no reported difficulty.

Parties to international commercial transactions have a strong interest in choos- !

ing their representatives based on the skills they deem appropriate. Indeed, if a |‘
contract is governed by a law other than that of the place of arbitration, it would |
seem natural that lawyers familiar with the governing law play a prominent role.
Such parties as a rule are not in need of a high degree of legal protection from |
abuse by their own lawyers, including lawyers who represent them in arbitration ,
proceedings. Permitting party autonomy (subject to control by arbitrators) in the
selection of these representatives helps further international confidence in a system
of arbitral dispute resolution which harmonizes differing national legal traditions
and does not subject any party entirely to **home town justice”” under rules likely
to favor another party. If one party can use local practice of law restrictions to
establish a real or perceived advantage over a party of a different nationality, the
development of a neutral system of international arbitration will be hindered.

17. Donald J. Williamson, P.A. v. John D. Quinn Construction Corp., supra 1n.6.
18. See ABA Reporr, supran.|.
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Jurisdictions in which such restrictions are found will be disfavored as locations
for international arbitrations, slowing the development of a variety of arbitration
fora throughout the world for use by commercial parties.

International commercial arbitration can be considered a transnational activity
which does not involve the practice of law locally in any particular jurisdiction.
Ideally, as is the case in the major international fora at present, there should be
no restrictions on representation of a party in international arbitration other than
any which might be suggested or required by the arbitral tribunal.

Respectfully submitted,

Steven C. Nelson,

Chairman

Section of International Law and Practice

August, 1989
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