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REP. MUSHINSKY: Leslie Caruthers? Okay. Victor
Perpetua?

ATTY. VICTOR PERPETUA: Representative Mushinsky,
Representative Mazzotta, Members of the Committee,
my name is Victor Perpetua. I am Counsel for
the Freedom of Information Commission. I am here
today on behalf of the Commission, to speak about
HB7136, specifically and very specifically about
section 4b of HB7136, which would exempt from the
Freedom of Information Act DEP information
disclosing the location of essential habitats for
endangered species.

Recognizing the commendable purpose behind this
bill, the Freedom of Information Commission, none
the less, wishes to raise its concerns with section
4b, and ask the Committee to consider the question
how the public interest in the confidentiality of
these species weighs against the public interest in
the disclosure of the habitats of these sgpecies.

On the one hand, the interest in confidentiality, I
believe would be based on the necessity and the
effectiveness of withholding the information. As
to the necessity of withholding the information, I
would simply draw the Committee’'s attention to the
regulations that, that govern the taking of
species, the regulations that provide for checks on
other state agencies, as to the destruction of
these habitats, and the provisions that impose
sanctions on individuals for activities that would
endanger these species.

As to the effectiveness of this provision that
would make the habitats’ location confidential, I
would ask the Committee to consider whether it is
really true that citizens would use such a list to
engage in search and destroy missions upon
endangered species.. I can understand the fear of
this kind of activity, but I would ask whether it
is truly a legitimate concern.

Given the potential guestions of effectiveness and
necessity, I ask the Committee to consider the
public interest in making this list not
confidential, in making it open to the public, and
ask whether the public interest in knowing where
these habitats, what habitats are identified, where
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species may be observed, and how well the state is
doing its job to protect these habitats and
species, whether these interests may outweigh the
public interest in maintaining the confidentiality
of these lists.

I note that section 1 of this bill lists ways in
which these species are valuable to the people of
the state. Talking about things, such species are
of ecological, scientific, educational, historical,
economic, recreational and aesthetic value to the
people of the state. Well, how are such values as
educational, recreational and aesthetic values to
be realized, if the locations of these species are
secret?

I would ask the Committee to consider such
circumstances as a parent, who would like to take
his or her child to observe endangered species,
calls DEP for a list, and is told, "I am sorry.
That list is confidential. I can’'t tell you." Or a
biologist who wants to research how well a species
is surviving in an identified habitat, who tries to
get a list from DEP and is told, "I am sorry. That
list is confidential." Or, a citizen who wants to
know how well DEP is doing its job in identifying
habitats, in maintaining habitats, in acquiring
habitats, and is told, "I am sorry. That
information is confidential." I would ask the
Committee to consider whether these examples
illustrate that there is a significant public
interest in the information regarding these
habitats and that that public interest may very
well outweigh any interest in confidentiality.

Thank you.

MUSHINSKY: I have a question.

ATTY. VICTOR PERPETUA: Yes.

REP.

MUSHINSKY: We went through this whole thing three
years ago, or actually it was 1984, when I did the
rare, threatened or endangered species laws, and
you folks fought it. And, then, we sat down over a
three or four week period and hammered out a
compromise. Now, I don't know if you were on the
staff then...
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ATTY. VICTOR PERPETUA: I was not.

REP. MUSHINSKY: The compromise was Section 24-2a,
where we said that the Commissioner may withhold
the information upon determination that disclosure
of such information would create an unacceptable
risk of destruction of or harm to such species.
And, then prior to disclosure of maps or records to
any person, the Commissioner may impose a
reasonable condition, including a condition that
the person to whom the information is disclosed
furnish the Commissioner with security, in an
amount and kind sufficient to guarantee that the
person shall not destroy or harm or cause to be
destroyed or harmed the rare, threatened or
endangered species.

A person whose request for disclosure has been
denied gets the opportunity for a hearing, to
establish that the requested information should be
disclosed, because the disclosure would not create
an unacceptable risk of destruction or harm to the
species and the unreasonableness of any condition
imposed, including the amount or kind of any
security to be established. Now, at that time,
your Commission agreed to this type of protection
for Freedom of Information, and now it seems to me
that you are backing away from that position.

If we had language with similar requirements for
security or something for the Commissioner to weed
out the serious student from the possible
collector, then why would you object to this
section staying in the bill?

ATTY. VICTOR PERPETUA: If there were reasonable
regulations that did not entirely make this
information exempt, I do not believe the Commission
would object. I would simply point out that there
may be interests of citizens as well as serious
researchers, that would also need to be addressed.

REP. MUSHINSKY: Okay, but when you are talking about a
rare species, it may be necessary for the
Commissioner to limit the number of people. You
can’t have 800 people trampling on a small patch of
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...you know, the last remaining plant of that
species in Connecticut. You know, she has to have
some power to limit visitation to that rare plant.

ATTY. VICTOR PERPETUA: Yes, and I don’t think that the
Commission would object to more, to regulations
which accomplish that result. The Commission’s
objection is to broad language, which would totally
exempt this list.

REP. MUSHINSKY: All right. Would you work with us, as
your Commission did in 1984, to write something
similar to 24-2a, so that we can both... You know,
so that we can get the protection that we seek for
the plants and animals and you can get the ground
rules that you seek?

ATTY. VICTOR PERPETUA: Certainly will.

REP. MUSHINSKY: Okay. Thank you. Any other
questions? Please, could you leave your phone
number with our Clerk, so we can get in touch with
you for the redraft?

ATTY. VICTOR PERPETUA: Thank you.
REP. MUSHINSKY: Thank you. Mayor Dominic Mazzoccoli.

MAYOR DOMINIC MAZZOCCOLI: Mayor Dom Mazzoccoli, from
the town of Newington. Members of the Environment
Committee, I am here to speak on SB710 and HB7253,.
Obviously, the town of Newington is very interested
in these two particular bills and hopes that they
do be approved and enacted as part of state law.
The situation in Newington is such that we have had
some large manufacturing processing facilities that
have impacted our environment. And, I would like
to speak to the various sections of the bill.

Section number 1 in HB7253, that no new permits be
permitted unless the Commission, the Commissioner
reviews compliance with existing regulations,
local, state regulations and federal regulations.
We feel that this is very important in terms of
ensuring compliance with all aspects of the law.
And, secondly, that if there has been periods of
non-compliance or violations of the law, that that
be taken into consideration, and that the
Commissioner not allow a new permit. We think it
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REP. MUSHINSKY: Why don’t you go through the bills one
at a time, and have the person from, that
specializes in that issue sit with you when the
issue comes up.

. Was

COMM. LESLIE CAROTHERS: Fine. Again, our first
priority in this set of bills is, as I indicated on
the first day, the endangered species legislation.
I am not going to give another speech about why,
why we think this is necessary, but we do. And, we
think there is growing support for establishing
this kind of program in the state.

As you know, it allows us to issue regulations that
list state endangered and threatened species and
identifying essential habitats as a two year
process. It doesn’t happen over night. And, we
would build on our existing natural area diversity
data base in order to develop that list. What the
law does, basically, is once that list is
established, is it prohibits people from taking
those species and selling them, using them for
commercial purposes. And, it also prohibits people
from going on other people’s land without their
consent, and taking those species. And, it also
makes endangered species impacts an element of
consideration for state projects that are reviewed
under the Connecticut Environmental Policy Act.

In terms of numbers? We estimate, let’s see...
There would probably be about 35 animals and about
70 plants that would be likely to be listed
eventually, perhaps not all in the first wave.
These numbers are comparable to those that are
listed in other states that have programs. We are
not talking about thousands of species, and we are
talking about proceeding in a very deliberate way
to list them.

As I indicated, we think there are good reasons to
do this. We think it is Connecticut’s share of
helping to maintain enviro-diversity. Hardly a
week goes by, it seems, that I don’t see another
article about the uses of plants, in terms of ways
that benefit people. February 5, 1989, the New
York Times, cancer therapy from a tree. A case of
a chemical, a pharmaceutical company is buying up
bark from a specific yew tree, because it appears
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to have an impact on the treatment of ovarian
cancer. That is just one more example of the ones
that I gave you, a few of the reasons why we care
about getting this bill through and doing our part
to protect endangered species in Connecticut.

REP. MUSHINSKY: Commissioner, we had a problem before
you came in with Freedom of Information, in
section 4b. So, if you could provide someone from
your staff, we will need to redraft that section to
address their concerns.

COMM. LESLIE CAROTHERS: Okay. Well, as you know,
there is a bit of a difficulty in terms of how you
deal with the location of where these are, because
we want to be as open as possible, and we have to
use this information in the planning process. On
the other hand, we don’'t want to give people road
maps as to where they can go and dig up endangered
flowers and things like that. So, we would be glad
to work with you to fashion something that
reconciles those competing demands.

REP. MUSHINSKY: Yes, your Department helped us write a
compromise several years ago. And, I am sure we
can do it again.

COMM. LESLIE CAROTHERS: Okay. Are there any other
guestions on that?

REP. TIFFANY: Commissioner, there isn’t any cost factor
in the bill itself. Can you give us an idea of what
you think the annualized cost would be for the
program?

COMM. LESLIE CAROTHERS: I would be glad to submit that

‘ for a couple of years out. For the first two
years, when we are going through this listing
process, I have represented it, without
misrepresenting, that we expect to do it within our
existing resources. We have staff and people who
are working on the natural diversity data base now,
and basically their efforts will be shifted from
further cataloguing of Connecticut resources, to
doing the staff work necessary to make decisions on
listing.
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So, basically, we would be...for the next two
years, which is the period for listing species and
developing habitats, we would not expect any
additional resources for that function. The CEPA
function, the review of things like, you know,
publicly funded projects, state funded projects, we
already consider and advise applicants in the CEPA
process, where we know that there are species of
concern in those areas. So, we just don’t have an
official list, And, so I do not anticipate that
that review will entail a higher level of staff
resources than we now devote to it.

Down the road, when the lists are in place, there
will be some, I think modest, but some resource
impact, in terms of enforcing the taking
prohibition, that our conservation officers would
be involved in. And, I will try to give you
something on that. That is several years out that
we would get to that point, and so we have not done
that analysis in depth yet.

REP. TIFFANY: When you were up before the
Appropriations Committee, did you address this type
of program in detail at allv?

COMM. LESLIE CAROTHERS: No, not yet. I have not
yet... My Sub-Committee hearing is on Thursday.
We did not get into that in a lot of detail at the
big, at the full Committee hearing, Representative
Tiffany.

REP. TIFFANY: Thank you.

REP. MUSHINSKY: We are getting close to the end of our
public hour, public officials’ hour. So, if you
could briefly go through each of the others...

COMM. LESLIE CAROTHERS: Okay. Let’s see, again,
trying to take these in some order of importance to
me, at least. But, I guess of this list, the group
that is second in my mind is raising the cap on the
expenditures for capital projects, that DEP can
manage on its own, from $250,000 to 1 milligp
dollars. _ ﬁtﬂZ{ié
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our financial resources do not allow us the luxury
of pursuing all worthy situations. Our advocacy
role is compromised by the financial risk we incur
in using the Environmental Protection Act to save
buildings.

We are unable to exercise the right conveyed by the
Protection Act because of the lack of financial
stability, which is a situation which we share, I
am sure, with many non-profits. By assessing the
defendants for attorney’s fees and costs, it then
becomes more reasonable for us to protect the built
environment, through the Environmental Protection
Act,

Thank you.

MUSHINSKY: Thank you. Any questions? David
Sutherland? Followed by Steven Blum?

DAVID SUTHERLAND: Good morning. My name is David

Sutherland. I am the Director of Environmental
Affairs for the Connecticut Audubon Society, and I
am urging your support today for HB7136.

I would like to first call your attention to the
fact that this Thursday evening, Connecticut
Public Television is airing a brand new program
they have just finished producing on Connecticut’s
endangered species and efforts to protect those
species.

I think the first image that comes to some people’s
minds when they hear the term "endangered species
protection" is the case of the snail darter fish
and the Teleco Dam down in Tennessee back in the
*70’s. I think this is often the first image that
comes to mind, because it is the one notorious case
that has attracted wide-spread public attention in
the 16 years since the federal act was passed. I
think this one case has tended at times to
overshadow the 16 years of quiet, day-to-day
efforts by federal officials and wildlife
specialists who have been working to protect some
of our most valuable and most vulnerable species in
a fair and balanced manner.
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I don’t want to dwell on the snail darter case,
because I don’t think it is really relevant to the
law that is being proposed today. But, since it
seems to provoke strong feelings, I want to dwell
on it just long enough to point out that the Teleco
Dam was completed in this situation. It was
completed even though many officials and many
citizens agreed with Senator James Buckley, former
Republican of New York, who wrote at the time,
quote: "A re-examination of the economics of the
Teleco Dam demonstrates that it is again another
Public Works boondogggle. It would add only about
1/100th of a percent to the TVA’'s electric
generating capacity, while flooding 16,000 acres of
prime farmland, having a productive potential of
more than 50 million dollars a year," end of quote.

In spite of its economics, in spite of the snail
darters, certainly, the dam was completed. 1Its
eventual fate was determined far more by political
concerns than by concern for any rare species. To
those who still would question whether a species
like the snail darter should have been a factor at
all, Senator Buckley wrote, and I quote further,
"What good is a snail darter? As practical men
measure, probably none. But, we simply don’t know.
What value would they have placed on rubber trees,
before Goodyear learned to vulcanize their sap?
Who would have thought the armadillo of critical
importance in the study of leprosy? Fully 40% of
modern drugs have been derived from nature," end of
quote.

We simply don’t know, in most instances, what,
which species is going to be able to resist the
affects of pollution or resist the affects of acid
rain. Which species might be able to resist or
control a new insect pest? We simply don’t know
which species are going to provide an important new
agricultural advantage or a medical cure. This is
not the time to be allowing our diversity to
diminish.

Whether or not one is alarmed by the snail darter
case, the legal and statutory circumstances that
created that controversy are not relevant to the
bill that is being proposed today. It should be
stressed, first of all, that similar to the federal
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endangered species act, the proposed Connecticut
endangered species legislation would not affect
private development. As for its affect on state
agency projects, it will extend the existing CEPA
process to ensure inclusion of threatened and
endangered species under 1its provisions. It will
require the Office of Policy and Management, 1in
consultation with the DEP, to balance the effects
of a proposed state agency project on a listed
species with other consideration. That is iIf there
iIs a listed species involved and an impact on that
species.

Frankly we would prefer to see a stronger procedure
in those circumstances, but we realize that not
everyone shares the same degree of concern that we
have about rare species. The procedure proposed in
this bill will provide a means of including some
consideration of our rarer species when they are
present, iIn the process of planning state agencies
projects.

A major purpose of this bill is to control and try
to stop the activities of those we call collectors,
the ones who pick rare plants or pursue rare
animals for the purpose of adding them to a
collection or selling them for commercial use. My
organization was founded back in 1898 by citizens
who were concerned about the estimated 5 million
wild birds who were being killed every year to
provide ornaments for women®s hats. This nation®s
history is filled with species that have been
severely crippled for the sake of human fad or
human excess, and it is still going on.

Just this last month, we heard the case of 11
people who have been responsible for the deaths of
400 black bears iIn New England over the last few
years, so that the bears®™ gallbladders could be
shipped to the Orient for use as aphrodisiacs and
medicine. In many cases, the rest of the whole
carcass was just left rotting out In the woods.

There were laws under which those people could be
arrested, but we don"t have any laws at present in
Connecticut that could stop people such as the
couple iIn Michigan back in the 1970°s who uprooted
an estimated 100,000 ladyslipper orchids each year
for sale to retailers. Most of those ladyslippers,



