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1987 TORT REFORM ACT (P.A. 87-227)

LEGISLATIVE HISTORY

I. SENATE SESSION - April 30, 1987

(Subst. for Senate Bill No. 1015) (Session beginning on page l?}}L;r?h

1931-32

Introduced Senate Amendment A (LCO 7107) (Adopted on
page 1972). Amendment is necessary because Tort Reform
I (P.A. 86-338) is "technically flawed" and "absolutely
unworkable".

Description of Amendment A by Section.

1932-35

1935-38

1939
1939
1939

Payment of Damages. Amendment provides that when

damages exceed $200,000 and the parties fail to agree on

the method of payment, the court shall enter a judgment
providing for payment of damages in a lump sum; Tort

Reform I provision requiring mandatory periodic

installment payments is unfair to the plaintiff and

creates an unfair advantage for the defendant;

discussion about advantages/disadvanfages of lump™sum™ = ="
payments versus periodic installment payments.

Joint and Several Liability/Uncollectible Damages.
Defines amended categories (economic and noneconomic
damages); amendment provides that the plaintiff will
receive 100% of economic damages from solvent
defendant(s) if a liable defendant(s) id insolvent; this
amendment does not restore joint and several liability.

Dram Shop. Repeals rebuttable presumption.

Municipal Liability. No changes.

Collateral Sources. Amendment deletes settlements from
1




the definition of collateral sources because otherwise,

there was "a double shot at the victim"; provides that
collateral sources that are paid, not payable, are

deductible,
1940 Property Damage. Is covered by Amendment.
1940 Non Profits. Amendment clarifies that a non-profit

officer 1s immune only while performing his or her
official duties. : '

1941 Structured Settlements.

1942 Payment of Damages. Economic damages mean past and
uture economic damages.

oint and Several Liability. How the Amendment’s

formula en the plaintiff is 0% negligent and one
i e defendant (66% negligent) is insolvent;

ly deducted from economic damages

and Several Liability. How the Amendment’s
ormula works when intiff is 20% negligent and

. e defendant (50% negliggnt) is insolvent; how
to deduct collateral sou 47-48); plaintiff’'s

fice 1s from award (1949) but plaintiff
et s o ooy e does not contribute to uncollectible damages (1951-52);
" the amendment does not change Tort Reform I (P:A. - e

86-338) provision that solvent liable defendants only
their proportionate share of noneconomic damages if
oneydefendant(s) is insoclvent (1955-58}.

1962~-63  Cdllateral Sources/Health Care Provider. This Amendment
. __—"incorporates Public Act 85-574 which allowed collateral
sources to be deducted from a medical malpractice award.

1963-64 Effective Date, Amendment clarifies the fact that a
cause of action arises on the date of the accident.

1964-65 Non-Profits. Immunity is limited to situations where an
officer 1s exercising his or her policy or-decision -
making responsibilities.

2
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1965~4G6
1367

1968

1970

1972
1973~76

=197

Effective Date is October 1, 1987.

Payment of Damages. The final judgment will not be
rendered until the sixty (60) day period has ended.

Dram Shop. Amendment retains seller’s liabiiity to an
injured person up to the amount of twenty thousand
dollars ($20,000) or to persons injured up to the

- -aggregate of fifty thousand dollars ($50,000).

Effective Date - What Law Covers Actions. "Three
standards . . . One, that occurred before October 1lst,
1986. One, that occurred after October lst, 1986. And
then October 1st, 1987".

Joint and Several Liability. How the Amendment’s
formula works when the plaintiff is 20% negligent and
one liable defendant (50%) is insolvent with respect to
noneconomic damages.

ADOPTED Amendment A by a vote of 33 (yea) to 1 (nay).

Statements in Support of Substitute for Senate Bill
1015, As Amended by Senate A. This 1s a bill for
victims.

ADOPTED Substitute for Senate Bill No. 1015 As Amended
by Senate A by vote of 34 (yea) to (0 (nay). o '

II. HOQUSE SESSION - May 7, 1987

(Subst.

for Senate bill 1015) (As Amended by Senate&k A) (Session

beginning on page 5647)

5648

Introduced Senate Amendment A (LCO 7107) (Tort Reform
II) (Adopted on page 5687).
3




5649-50

5650-51

5652-53

5653-54

5654~-55

5655-57

5657-61

5661-62

5662-64
5664-69

4

Description of the Amendment. Tort victims can collect

100% of thelr economic losses; non-profit liability;

repeals dram shop rebuttable presumption.

Statement in Support of Amendment. Tort victims can

collect 100% of their economic losses; non-economic

damages formula is not changed; dram shop, except for
b remains the same. :

rebuttable presumption,

Effective Date. Clarifies the effective date by
covering actions resulting from injury "occurring on or
after" the effective date.

Attorneys. Attorney’s employment contract must comply
with the Rules of Professional Conduct.

Payment of Damages/Categories., New categories {economic

and noneconomic damages) will be easier for juries to

understand.

Jury Findings. A jury must determine recoverable
economic and noneconomic damages; Tort Reform I (P.A.
86-338) is "burdensome,

cumbersome and the like",

Payment of Damages/Attorney’s Fees. Periodic

installment payments are now optional when damages
exceed $200,000; limits attorneys fees by including fees

in the damages award; Tort Reform-I.-(P.A., 86-338)..WaS.u .nw.

interpreted as a "possible authorization for an award of
attorney’s fees similar to punitive damages".

Payment of Damages/Attorney’s Fees. Whether attorney

fee arrangements are separate from periodic installment

payment agreements.

Economic Damages. Definition.

\

Joint and Several Liability. How the Amendment’s

formula works when a liable defendant is insolvent:
solvent defendant(s) is liable for 100% of economic
damages; the plaintiff’s percentage of negligence is

subtracted from award.
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5672-75"

5675-78

5678-81

5682-84

5684-85
5686
..5687

5688-97

5698-701

Joint and Several Liability/Negligent Plaintiff. A
plaintiff may only recover economic and noneconomic
damages if he or she is no more than 50% at fault for
the accident in relation to the defendant(s); how the
Amendment’s formula works when a plaintiff is 80%
negligent.

Joint and Several Liability. How the Amendment’s
formulasworks when a liable defendant's percentage of
negligence is less than the plaintiff’s percentage of
negligence.

Effective Date. What law applies when the accident
occurred prior to the effective date of the Act but the
wrongful death occurred after the effective date. :
Answer - the date of the accident is controlling.

Joint ‘and Several Liability/Release and Agency. How the
amendment works when an agent is released but the
principal is not released. Answer - the principal is
not released unless named in the release. ,

Family Car Doctrine.

Effective Date is October 1, 1987.

.. ADOPTED Senate Amendment A (and iswruled technical) by a

voice vocte.

Joint and Seyeral Liability. Introduced House Amendment
A (LCO 7182)
which would provide that defendants are liable for

damages in proportion to their respective percentages of
negligence; simple amendment which is easy for juries,
etc. to interpret and fair to defendants‘(Defeated on
page 5720). '

Joint and Several Liability. Statement in Opposition to

House Amendment A. Tort victims need to be protected;

1

Text of House Amendment A on pages 5720-21.
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5702-05

5706-09

5709-10

5711-14

5715-17

5717-18

5718-19

R TR T R

House Amendment A is not a pure comparative negligence
scheme because the amendment provides a plaintiff may

only recover if he or she is no more than 50% at fault
for the accident.

Joint and Several Liability. Statement in Support of
House Amendment A. A defendant{s) whose percentage of
fault is minimal should not have to pay more than his or
her share when another defendant{s) is insolvent.

Joint afd Sevéral Liability. How House Amendment A’s -
formula works when there are three liable defendants who

are determined to be equally responsible for injuries
(building collapse); whether it would be "fairer" when
damages are uncollectible from one defendant(s) to have

~ the solvent defendant(s) pay full damages or have the

plaintiff lose the insolvent defendant’s share of
damages.

Joint and Several Liability. Statement in Opposition to -

House Amendment A. The amendment would reduce the
incentive for persons to protect others from possible (T
injuries. e

Joint and Several Liability/Insurance Profits,

Statement in Opposition to House Amendment A. Tort
victims will be hurt 1if they cannot collect total
damages when a defendant is insolvent; insurance
industry 1986 profitsT ™ Samnaieaabll el S

Joint and Several Liability/Insurance Industry.

Statement i1n Support of House Amendment A, Joint and
several IIEbility {(e.g. "deep pocket") increases the
cost of insurance; defendants found responsible should
only be liable for his or her proportionate share of
damages. <

Joint and Several Liability. Statement in Opposition to
House Amendment A. Whether the Legislature supports
tort victims (right to collect full damages) or the
insurance companies {(a policy decision}.

Joint and Several Liability. Statement in Opposition to




5747-48
5748-49

5750-52

5753-55

5756-57

5758-59

5760-64

5764-65

5764-65

y

Joint and Several Liability. This legislation is "an

attempt to restore victims so they can be made whole".

Attorney Fee Limitations. Senate Amendment A will
increase attorneys fees.

Attorney Fee Limitations. Introduced House Amendment C
(LCO 7236)°

which would delete from "damages awarded and received"”
(for purposes of ‘determining "the-contingency fee), any
amount of economic damages collected pursuant to Section
3 from solvent defendants when a defendant(s) is
insolvent; intent of amendment is to make the tort
victim whole and decrease attorneys fees.

Attorney Fee Limitations. Statement in Opposition to
House Amendment C. S.B. 1015 as amended provides that
contingency fees are based on net recovery (deduct
collateral sources).

Attorney Fee Limitations. Statement in Support of Houise

Amendment C. Intent of the Amendment is to make the
victim whole.

Statement in Support of S.B. 1015 Wwith Amendment.
Supporters of Tort Reform I (P.A. 86-338) did not ,
support victims rights and the intent of S.B, 1015 is to

restore some of these rights. » -
Attorney Fee Limitations. Whether uncollectible

economic damages under Section 3 should be given 100% to
the plaintiff or shared with the attorney.

Attorney Fee Limitations. Statement in Opposition to
House Amendment C. <

Attorney Fee Limitations. Statement in QOpposition to
House Amendment C. It 1is unfair to award attorney’s fee
on the gross award and S.B., 1015 with amendment remedies

3

Text of House Amendment C on page 5767,
: .




5720
5723

5731

House Amendment A. Defendants found liable should only
be liable for his or her proportionate share of damages.

DEFEATED House Amendment A by a voice vote.

Introduced House Amendment B (LCO 7163)2

which would provide that if one defendant is insolvent,
the remaining defendants are liable for damages in
proportion to their respective percentages of

.negligence; incorporates--the liability formula of Tort

Reform I (P.A., 86-338); plaintiffs are often negligent
and a defendant is only minimally negligent; this
amendment is a compromise which makes both the plaintiff
and solvent defendants pay for damages.

DEFEATED House Amendment B by vote of 54 (yea) to 80
(nay) with 17 absent or not voting.

Senate Bill 1015 as Amended by Senate A.

.5732-38

5738-40

5741-43

5743-46

Joint and Several Liability/"Insurance Crisis".
Statement In Opposition to S.B. 1015 With Amendment.
Tort Reform I (P.A. 86-338) was never given a chance to
work; "deep pocket" theory is unfair and increases the
cost of insurance.

Joint and Several Liability/Insurance Rates. Statement

In Support of S.B. 1015 With Amendment., "The issues are
how do we make victims whole" and make insurance
affordable and available; insurance rates increasing
even after passage of Tort Reform I (P.A. 86-338).

Insurance. Statement In Opposition te S.B. 1015 With
Amendment. The Legislature never gave Tort Reform I
(P.A. 86-338) a chance to work and therefbre, insurance
rates were never given a chance to stabalize.

Dram Shop. S.B. 1015 deletes the rebuttable
presumption; discussion about the burden of proof.

2

Text of House Amendment B on pages 5731-32.
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5767

5768-71

5772

WILLIAM F.
KERRIE C.
~Gallagher

this inequity; S.B. 1015 does allow the attorney to

collect more money when a plaintiff collects
uncollectible damages from solvent defendants.

DEFEATED House Amendment C by vote of 45 (yea) to 91
{nay) with 15 absent or not voting.

"Insurance Crisis". The crisis never existed; the Civil
Task Force requested facts about settlement costs as
they relate to "deep pocket" but the insurance companies
never provided this information; Tort Reform I (P.A.
86-338) never effected the availability or affordability
of insurance.

PASSED Senate Bill 1015 as amended by Senate A by vote
of 100 (yea) to 37 (nay) with 14 absent or not voting.

GALLAGHER, ESQ.
DUNNE, ESQ.
& Gallagher

February 1988
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House of Representatives Thursday,‘May 7, 1987

The House was reconvened at 1:45 o'clock p.m.,
Speaker Stolberg in the Chair.

SPEAKER STOLBERG:

Are there any announcements or points of personal
privilege? If not, will the Clerk please return to
the call of the Calandar?

CLERK:

Please turn to page 13, Calandar 579. Substitute

for Senate Bill 1015, AN ACT CONCERNING THE ENHANCEMENT

OF THE RIGHTS OF VICTIMS OF CIVIL WRONGS. (As amended

by Senate "A"}). Favorable Report of the Committee on

the JUDICIARY.
SPEAKER STOLBERG:

Representative Tulisano.
REP. TULISANO: (29th)

Mr.:Speaker, I move for acceptance of the Joiht
Committee's Favorable Repdrt and passage of the bill
in concurrence with the Senate.

SPEAKER STOLBERG:
Will you remark?

REP. TULISANO: (29th)

Yes, Mr. Speaker. The Clerk has amendment LCO

2
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REP. BLUMENTHAL: (145th)

Mr. Speaker?
~ SPEAKER STOLBERG:

_Répresentativé Blumenthal;
REP. BLUMENTHAL: (145th)

May the record reflect that I will absent myself
from the debate énd from voting on this measure out of
a concerh‘for a pbssible appearance of conflict of
interest.
| Thank you, Mr. Speaker.

SPEAKER STOLBERG: |

- Representative Blumenthalvof the 145th is

absenting himself from the Chamber under our rules.
.~ Clerk has an amendment, LCO 7107, designated

Senate Amendment Schedule "A". Will the Clerk please

call?

' CLERK:

LCO 7107, previously designated Senate "A"

offered by Senator Larson et al.
REP. TULISANO: {(29th)

Mr. Speaker?
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SPEAKER STOLBERG:

Is there objeétion to'summarization?‘
REP. TULISANO: (29th)

Permission to éummarizé?

SPEAKER STOLBERG:
Seeing none, please proceed.
REP. TULISANO: (29th)

Mr. Speaker, the amendment before us effectively
is, will be the bill. It makes a number of changes in
file copy and in the original legislation dealing with
tort reform‘.

The most important parts of it is tha£ it makes
it clear that 1) that a victim in our society would
be able to collect all of their out-of-pocket costs
bfor people who committed torts against them. That
is economic daﬁages.

It also makes it clear that the language,passed
last year concerning non-profit corporations is-, stays
in place and reflects the intent of the Géneral Assembly,
in that it deals with their actions or their opinions
and not in any other kinds'of activities they may be

engaged in outside of the scope of their opinions or
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policy-making (Gee, it doesn't move very fast, does
it?) obligations.

It also makes changes in the Dram-‘Shop Act
to remove that secﬁion which indicated that the first
party, the last person serving was the, there was
rebuttal présumption that they were the person who
caused their intoxication of the individual causing
injuries.

I therefore move for its adoption.

SPEAKER STOLBERG:

Will you remark on Senate "A"? If not,
Representative Tulisano.

REP. TULISANO: {(29th)

Mr. Speaker, the bill before us today restores
to our law some concern and care for victims of civii
wrongs. As the title of the legislation makes cleér,
this enhances the rights of victims of civil wrongs,
What it does is it says that for out-of-pocket cds£s,
economic damages, those that are at fault, will be
responsible to make the victimless individual, the
faultless individual whole, for économic out~of~-

pocket losses.
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It makes no changes in our law éoncerning non-
economic losses, that is: pain and suffering. The current
formulas»stay'the same. And, it makes no changes with
regard to what we believe the impact of the legislation
dealing with Dram Shop. In fact, it may help plaintiffs
and make it more responsible for those who,make those
- who are serving alcoholic beverages imprudently more
responsible and subject to being answerable to those
to whom they cause damages.

Mr. Speaker, this legislation, in my opinion,
is very important. It is important because it puts
some fairness back into our system. It is important
because it reflects, as I think, the needs of our
society. We have to provide for individuals who are
"injured in our society,‘and this bill doesbit.

I move for its passage.

SPEAKER STOLBERG:

Will you remark further on Senate Amendment
"A"? If not, ...

REP. KRAWIECKI: (78th)

Mr. Speaker.

SPEAKER STOLBERG:
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Representative Krawiecki.

REP. KRAWIECKI: (78th)

Thank you, Mr. Speaker. A rather lengthy amend-
ment, and while i think I agree with Representative
‘Tulisano about what it may do for victims, I think it
does some wonderful thiﬁgs for attorneys} too.

But, just éo I understand what is happening in
the bill, I would like to ask a series of questions.
Through you, Mr. Speaker, Representative Tulisano, as
you recall, in disussions that we had in drafting what
is how being deleted in line 21, we were advised by the
LCO attorneys that the proper terminology for civil
actions would be accruing on, and I know that we are
changing.the language to occurring on or after, and I
wohder if, through you, Mr. Speaker,'you could explain
what the substantial difference is, if any, to that

change in language.
SPEAKER STOLBERG:

Representative Tulisano.

REP. TULISANO: (29th)

Through you, Mr. Speaker. 'The language that

is in the proposal before us this year attempts to
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do exactly what was thought £o be done ldst year, I
am not so sure éhat thé LCO ... by saying, accruing
was in, ... We are not sure wheﬁher the action began
with what was meant by accruing or when the incident
occurred.

So, this makes it clear that when you seek to
recover the damages. A number of commentators thoﬁght
that the language which was in the proposal last year
was more confusing than this, and as an attempt to clar-
ify the language and it is for clarification purposes
oniy. We got that, I think, from the Law Revision
Commission, as well as an advisor to the Study Commissibn..
REP. KRAWIECKI: (78th)

And through you, Mr. Speaker, the new language
in lines 26 through 28, where we are making reference
to the rules of professional conduct governing attor?
neys and adopted by judges of the Superior Court, for
legislative intent, is there any specific.formula or
standards that should be noted for legislative
intent? Through you, Mr. Speaker.

REP. TULISANO: (29th)
Through you, Mr. Spéaker. From time to time,

those rules may change, but current rules also require
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that all, all contingency fee type’agreements be in
writing, since‘this past October 1lst, and that is by
professional association rule-making, and I think that
is an attempt to include that also.

REP. KRAWIECKI: (78th)

Thank you, Representative Tulisano. We then
go on to Creaﬁe two neﬁ definitions: damggesbawarded
and received and settlement amount received. I am
under the understanding that section 2 deletes all
reference to the four definitions that had been estab-
iished in 1as£ year's act.

Through you, Mf. Speaker, and again, for
legislative intent, can Representative Tulisano piug
in where the four 0ld definitions would now tie to
the referenced two new definitions?

SPEAKER STOLBERG:

Representative Tulisanb.
REP. TULISANO: (29th)

Through you, Mr, Speaker. I think, in response
to, I think I understand the question correctly.
The old definition included present out-of-pocket
and potentially future economic losses, that is out

of pocket, medical care, expenses, and it was



59655

abs 124

House of Represehtativeé Thursday, May 7, 1987

divided into those two areas and then a non-economic
damages up to the date of the trial plus anticipated
hon;economic'damages after the dafe of judgement.

We just boiled that down to two, and that is
economic however: whether future or present, and non-
economic: future 6r present. And the pﬁrpose of that
ié'l) I think to make it easier and more understandable
for juries, because they have to compute with this.
Bécause we got some comments, coﬁmentaries that were
made on the bill as it was adopted last year that it
wouid be very difficult to implement the same throﬁgh,
a£ a jury process.
SPEAKER STOLBERG:

Representative Krawiecki.
REP. KRAWIECKI: (78th)
‘ Thank you, Representative Tulisano. In lines
75 and following, there are the new standards and
separate findings of fact are set out in any civil.
action and it is my understanding that thefe was
commenféry and discussion about the fact that the
_statute that was enacted last year was burdensome,

cumbersome, and the like, with regard to those findings
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-of fact in that juries and triers of fact may have to

find several, would have to establish several different

categories.

I am wondering, through you, Mr. Speaker, what
the new procedure would be as far as those findings
of fact are concerned,vsince it seems to me that there

are a variety of findings that still remain and, through

~you, Mr. Speaker, can you tell this Chamber how that

has been simplified, please?
SPEAKER STOLBERG:

Representatiﬁe Tulisano.
REP. TULISANO: (29th)

Through you, Mr, Speaker. As I had attempted
to answer in the prior response, that I‘do not deny
that it is still going to be difficult, this whole
systeﬁ is difficult for juries and for courts to
implement.

But, we do haQe this system and we are
keeping it. We are boiling it down to two areas:
recoverable economic damages and recoverable non-
economic damages, meaning that‘which the jury determines,

and that is in section 3,... Lét‘s find section 3.
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...0f économic damage means compensation determined by
the chapg(ggwfact, the pecuniary losses, but not limited
to the cost of reasonable necessary medical care, re-.
habilitative services, custodial cafe and loss of earnings
or earning capacity, excluding any potential, any non-
economic damages.,

That means: present or‘future. And non-economic
damages is for non-pecuniary losses including but not
limited to physical pain and suffering, mental or
emotional suffering. And so, that they have just got
to, when reading section three with section two, they
have to make the two findings as to what they consider
out of pocket losses are or will be, versus those
that are intangible losses.

SPEAKER STOLBERG:

Representative Krawiecki, you have the floor,
sir.

REP. KRAWIECKI: (78th)

Thank you, Mr. Speaker. Another question,
through you, Mr. Speaker. 1It, the change in lines
94 and following seems to indieate a substantial .
change and that being that for all economic daméges,?

we are now ... I will use the word reverting... reverting
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to the system prior to last year's statute where

those kinds of awards will be in a lump sum fashion,

and then there will be the second category, which would
be the non-economic damages. My understanding of this
new amendment is that those items are potentially
structured however,in the event the parties cannot reach
an agreement between them, in also be in a lump sum.

Is that a correct assumption of that additional

section?
SPEAKER STOLBERG:

Representatiﬁe Tulisano.
REP. TULISANO: (29th)

Paraphrased, but I understand it to be true,
and if I understand the question correctly, that one,
this section does, as I indicated, would require that
there be full paymen£ for economic damages, not this
section, but the section with the bill... up to an
aggregate of $200,000.

SPEAKER STOLBERG:

Representatiﬁe Tulisano, I am not sure that

all members of the Chamber can hear you.

REP. TULISANO: (29th)
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Me, they can't hear, Mr. Speaker? That is un-
usual.

SPEAKER STOLBERG:
Okay.

REP. TULISANO: {(29th)

The economic damages, I think Representative
Krawiecki is talking about that portion of the bill
called structures. Okay.

~ Last year's bill required a structuring of
settle...of payments over $200,000, with some opportunity
for folks to go back in and determine first whether
or not they could reach an agreement.

This bill allows there to be Voluntary struc-
tures, but does not require it. Further, in that
lump sum payment, last year's bill, in my opinion,

‘also required or authorized the payment of aﬁ additional
sum for attorneys' fees over and above the damages.

This bill, if you see the brackets, takes that laﬁguage
out, thereby, unlike what Representati&e Krawieéki

said, in fact, reduces potential income to lawyers,
SPEAKER STOLBERG:

Representative Krawiecki, you have the floor,

sir.
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REP. KRAWIECKI: (78th)

Through you, Mr. Speaker. On that last point
that Representative Tulisano made, as far as I quess
payments to an attorney, is it not true that the sub-
stantitive change with the brackets that you recited
was only the timing of when the payménts are made?

Through you, Mr. Speaker?

SPEAKER STOLBERG:

Representative Tulisano.

REP. TULISANO: (29th)

Through you, Mr. Speaker, I think that, let me
just say, through you, Mr. Speaker, that the reason
why we want those brackets in there is because a number
of commentaries were made and a lot of discussion was
made to which, which would indicate that Representative
- Krawiecki's understanding of last year's bill was in~
correct. ‘

That in fact, this may haVe been interpreted
by some, andeas interpreted to be a possible authoriza-
tion for an award of attorneysf fees similar to punitive
damages, which this State has never allowed, but looks

like it was opening it up. This was a closing down

S660
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of any possibility of that chance.
SPEAKER STOLBERG:
Representative Krawiecki.

REP. KRAWIECKI: (78th)

Thank you, Mr. Speaker. Reprgsentative Tulisano,
~through you, Mr. Speaker, the new language in lines
165 and folldwing reads as follows: " in accordaﬁce
with an order to be entered by the court simultaneously
with but separate and apart from the amended judgement,
unless prior to the entry of that order, the claimant
and such attorney have otherwise agreed and so inform
the court.

Now, I am taking that totally out of context,
but the section that it falls in£o, can I take thét
to mean that if I have a client who comes in and he
and I agree that no matter a court may find, no matter
what the trier of facté may find, if I agree to take
his case,vand I want one third and I want it at the
time of settlement, that we can in fact reach that
agreement and short-circuit any structured settlement
portions of this bill.

Through you, Mr, Speaker?
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SPEAKER STOLBERG:

Representative Tulisano.

REP, TULISANO: (29th)

I apologize to Representative Krawiecki. T
really don't understand the question. There are, since
there are no longer any required structuring, I don't
know if you can call that as short-circuiting, since
it is not required. So, the parties may agree to what
they please, with regard to how that money is put to-
gether, |

REP. KRAWIECKI: (78th)

Thank you, Mr. Speaker. Representative Tulisano,
an additional question. In lines, well, in seCﬁion'3,
sub (a) has been apparently rewritten to now redefine
economic damages in a  definition non-economic damages
in a definition, and how it applies as a percentage
allocation against various defendants.

For legislative intent, can you advise this
Chamber how that new provision interacts with the
old statute? Through you, Mr. Speakér.

SPEAKER STOLBERG:

Representative Tulisano.

" REP, TULISANO: (29th)
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I apologize again. I really don't understand
the question. Would you rephrase it, please?
REP. KRAWIECKI: (78th)

Through you, Mr. Speaker. Representative Tulisano,
I am trying to f£ind out how the new language in section
3 (a), I guess the whole section three probably has to
be taken as a‘whole, how that interacts and differs
from the old statute that was adopted a year ago.

Through you, Mr, Speaker.

SPEAKER STOLBERG:

Representative Tulisano,
REP. TULISANO: (29th)

Through you, Mr. Speaker. I think earlier, we
had discussed this issue in that we just left two types
of damages, economic damages and non-economic damages.
Before, we had future and present economic damages and,
I think that is one issue that is involved.

Then, we redefined recoverable economic damages,
that amount that they actually have to get from a
éotential defendant, to includg findings of set-offs,
credits, comparative neglience, added to remititeur

and the other reductions that may be required by the
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bills. So that, thereby, effectively possibly reducing
recoveries that may be had, by making it clear that
all of the possible, the collateral sources, the, any
other'credit that may be gottgn, are reduced to the
first instance, and that is clearly defined here, where
it may have been left up in the air before. Although,
I am sure that was the intent in last year's bill.
REP. KRAWIECKI: (78th)

Thank you, Mr, Speaker,
SPEAKER STOLBERG: |

Representative Krawiecki.
REP, KRAWIECKI: (78th)

Representative Tulisano, one last question.
In lines, well, it is sub (g), on page 9, it is re-
stating the manner in which uncollectible moneys are
to be coliected, and I noticed that it is an interesting
percentage structure,

I wonder if you could provide an example t6
the Chamber on how those new recoveries will come into
place?
SPEAKER STOLBERG:

Representative Tulisano.
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REP, TULISANO: (29th)

Through you, Mr, Speaker,
SPEAKER STOLBERG:

Please proceed, sir.

REP., TULISANO: (29th)

An example I might provide is that you have a
defendant who is 20% negligent and a defendant who is
80% negligent, but insolvent. The economic aamages
would be, if they were $20,000; non-economic damages
being $80,000, |

Through you, Mr. Speaker, is this the kind of
example Mr. Krawiecki is looking for, to go forward
with?

SPEAKER STOLBERG:

Representative Krawiecki.

REP. KRAWIECKI: (78th) |

Through you, Mr. Speaker. I think that is the
type of example, Now, I am trying to...

REP. TULISANO: (29th)

All right, I will go forward.

REP. KRAWIECKI: (78th)

Thank you.
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REP, TULISANO: (29th)

Through you, Mr. Speaker, If there was any
percehtage that the individual was negligent themselves,
the plaintiff had any portion, then it would be pro
rata for both classes.

First, the collateral sources are subtracted from
the economic damages. So, the collateral sourbes‘in
our example being $10,000, that is their first party
insﬁrance coverage, as an example, or in other cases,
possible uninsured motorist coverage. Of the $20,000
economié damages, $10,000 would be subtracted, leaving
a $10,000 award for net eqonomic damages.

The first party would pay 20% of the $10,000,
being $2,000. The , also 20% of the $80,000, because
he is insolvent, which would be $16,000. The defendant
would not pay any, the second defendant who was 80%
insolvent would end up paying nothing, and within one
year, if that was so adjudged, the defendant woulé pay,
the first defendant, who was only 20% negligent, éould
'possibly pay the whole remaining of the orphan's share
of the economic damages.

Under current law, he would be paying about
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$32,400. Under the proposal before us, he would be
paying about $38,000., He also would be paying a per-
centage of the non-economic damages; the same as was

provided for in last year. That is how those figures

were arrived at.
SéEAKER STOLBERG:

Representative Krawiecki.
REP., KRAWIECKI: (78th)

Thank you, Representative Tulisano. Represen-
tative Tulisano, is it safe for me to also assume in
that same section that what happens is: if you have
got that 20% solvent defendant that for economic
damages, he will bear 100%, if the 80% responsible
defendant is insolvent?

Through you, Mr. Speaker.
SPEAKER STOLBERG:

Representative Tulisano.
REP, TULISANO: (29th)
| Through you, Mr. Speaker. I think that'is an
unfair statement, because the law that was passed last
year says that 1) that he will‘not'be paying 100% of

the total economic losses in that situation. First,

o566
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the economic losses take off that portion which is_first.
party coverage of the plaintiffs, Also, youlthen would
deduct some portion of the damages which may be attribu-
table to their own negligence. And, of the iemainder,
they might be paying 100%, but that is not necessarily
100% of all of the damages, the economic damages.

That is the economic damages after a number of

deductions, some of which are by the first pary coverage

of the plaintiff.
lePUTY SPEAKER CIBES:

Representative Krawiecki.
REP. KRAWIECKI: (78th)

Representative Tulisano, as compared to the
statute the way it was adopted last year, what would be
the realtive impact? Through you, Mr. Speaker, that.
DEPUTY SPEAKER CIBES:

Representative Tulisano.

REP. TULISANO: (29th)

Through you, the relative impact, as an example
on the example I just,... Obviously, first of all,
it depends on how much first party coverage there was.

" That is one issue; it is an intangible., The other



5663

abs | : 138

House of Representatives Thursday, May 7, 1987

intangible is how much at fault the plaintiff may have
been, We don't know that issue.

As in the example I gave in our original sugges-
tion, I think, when we talked about economic damages
of $20,0007? The total additional cost to the defendant
- who was 20%'negligent would be approximately $6,000,

He would have paid $32,400 before; $38,000 under

the new proposal.
DEPUTY SPEAKER CIBES:

Representative Krawiecki,
REP. KRAWIECKI: (78th)

Thank you, Representative Tulisano,

Members of the House, I think Representative
Tulisano is correct. The amendment designated as Senate
"A" is an improvement over file copy that is in front
of yvou. Those of you that have an interest in the
debate between last year's tort reform bill and what
is before you, regardless of your point of view,
certainly would like to adopt this‘amendment, because
it certainly cleans up a file copy that I think is
messy at least and not drafted as well as everyone

would like.
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So, at least for purposes of getting a better
product in front of us, I think we should adopt this
amendment.

DEPUTY SPEAKER CIBES:

Will you remark further on House "A"? on Senate
YA"? Will you remark further on Senate "A"? If not,
..+ Representative Glen Arthur.

REP. ARTHUR: {42nd)

Mr. Speaker, I would like the Chairman of the
Judiciary to go through the economic and non-economic
again, and a little bit slower. I didn't know when you
started subtracting $10,000 from $20,000 and taking 20%
of that and 80% of that, how you arrived at the figures
that you got, and the $38,000. Would you please?
DEPUTY SPEAKER CIBES: |

Representative Tulisano.

REP. TULISANO: (29th) ‘

Through you, Mr. Speaker. I think we are talking
about the example and not the definition of economic
damages, is that correct?

The example that I have computed out is based

‘on economic damages of $20,000. We are seeing a
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scenario where in fact, the plaintiff has no negiigence,'
he is absolutely fault-free plaintiff, okay?

One défendant has been determined to be 20%
negligent, the other defendant to be 80% begligent.

Also, the plaintiff has had some first party coverage,
Blue Cross, CMS, or some other health party; which has
provided him with $10,000 in payments,

So, if there is $20,000 in economic damages,
the non-economic damages are $80,000. I mean, $20,000,
And, you would subtract that ten of his own monéy from
that twenty, leaving economic damages that have to be
compensated for to be $10,000,

Of that $10,000, the defendant who is 20% liable
would pay 20% of it, or $2,000. He also would have to
pay, of the‘non-economic damages in that example, would
also have to pay a percentage of the non-economic damages
as a result of last yéar's bill, and that amounted to
20%'6f what we had computed. Our example was $80;000,
non-economic. So, he then would pay $16,000 for non-
economic under last year's bill; $2,000 for the economic

damages. That equals $18,000 total.

The second defendant who is 80% negligent, was
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determined to be 80% negligent, doesn't pay anything,
because they are insolvent., First of all, you would
have to wait a year to determine if that insolvency is
real after the judgement was rendered. At that point
in time, the plaintiff can make a motion to court, and
then, again, under last year's bill, would pay 20% of
the $64,000 that was not recovered under non-economic
side, which would equal §$12,800,

And, he would pay the remaining economic losses,
which is $8,000: total. So, the total under this pro-
posal before us that the defendant who is 20% would pay:
$38,000, the way I have computed it out: 16 + 2 +
18 + 12,8 ., Excuse me, let me correct that. 2,000,
16,000 , 12,800, plus 8,000 for a total of $38,000,
Under current law, he would be responsible for something
less than $8,000 of the economic loss and the total
recovery would be $32,400, and I will be happy to copy
this memo out and hand it out, because it is a little
convoluted when you watch all the figures come down.

DEPUTY SPEAKER CIBES:

Representative Arthur, you have the floor, sir.

REP. ARTHUR: (42n4d)
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Yes, if I summarize what you said;.the person
who is 20% responsible has to pay his 20% of both the
'economic and non-economic and for the 80% that is not
paid because of insolvency,in the case of the economic,
he, the 20% person, must pay all of it, and then 20%
of the non-economic loss, instead of all of it.

Is that correct?

REP. TULISANO: (29th)
~ Through you, Mr, Speaker?
DEPUTY SPEAKER CIBES:
Representative Tulisano,
REP, TULISANO: (29th)
| I believe that is a correct summary of what
occurs,
REP. ARTHUR: (42nd)
| Thank you.
DEPUTY SPEAKER CIBES:

Will you remark further on Senate."A"? ‘Wiil

you remark further? . Representative John Savage.
REP, SAVAGE: (50th)
Thank you, Mr, Speaker. Through you, a guestion

‘for the Head of the Judiciary Committee.
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DEPUTY SPEAKER CIBES:

Please frame your question, sir,
REP, SAVAGE: (50th)

Yes; let me take a different example, and I
think one that might occur and might‘really wreck a
hardship on a homeowner, -

Supposing I had a constituent who had a youngsﬁer
that left his kiddie car on the side of his lawn, not
on the sidewalk, but on the side of his lawn, and a
druck came staggering down the sidewalk, sometimes on
and sometimes off, fell over the kiddie car ., hit his
head and was very seriously injured.

Now, in the view of the court, the man that was
intoxicated might have a’responsibility of, let's say,
80%, depending on what the judge said. The homeowner
might have a responsibility of a fraction thereof,
20%, the figures you used, and what would then happen
under both of these proposals, last yeaf's and this
year's?

REP. TULISANO: (29th) |

Through you, Mr, Speaker?

DEPUTY SPEAKER CIBES:
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Representative Tulisano.
REP. TULISANO: (29th)

Between last year's and this year's, as I under-
stand it, exactly the same thing would happen. One
would have to be at least 51% negligent to be, to have
some liability. 1In other words, the plaintiff has to
be less than 51% negligent for them to bring an action,
and in your situation, you are indicating that he is

80%, so there would be no cause of action in either

situation.
DEPUTY SPEAKER CIBES:

Representative Savage, you have the floor, sir.
REP. SAVAGE: (50th)

Yes, thank you very much, I think this does

help a great deal in clearing dp some concepts of the

bill. |
DEPUTY SPEAKER CIBES:
Will you remark further on Senate "A"?
Representative Robert Farr.
REP. FARR: (19th)
Mr. Speakér, a couple of'questions, follow-up

questions on that. Representative Tulisano, if, however,
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you had a situtation where three parties were involved,
the homeowner was 10% negligent, the plaintiff were
40% negligent and the third party were 50% negligent,
in the, so that you would, as I understand it... To
give you an example of this, if you had the telephone
situation, where the telephone company installs a
telephone, and they install it next to a stairway.

The owner of the premises instails a railing,
and the railing is either loose or inadequate, and a
patron who is intoxicated is using the telephone, falls
over the railing and is injured. It is determined that
the telephone company is 10% negligent, the patron is
40% negligent, and the bar owner is 50% negligent.

Am I correct in reading this, that under the
old law, the telephone company would not have any exposure
because théy would be less, théir negligence was less
than the plaintiff? And under this, they would?

Thfough you, Mr. Speaker? To Repersentativé
Tulisano?
DEPUTY SPEAKER CIBES:

Representative Tulisano;

REP. TULISANO: (29th)
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Through you, Mr,., Speaker. If I understand it
correctly, I don't think so. I mean, 10%... Under
the o0ld law, all I can tell you is that if one were 10%
negligent, if you, if the findings and in the situation
described, I would find it a stretch of my imagination
to find negligence on some of the parts, the parties to
who negligence is being attributed. But, be that as
it may, under the old law, you pay 10%, your own econ-
omic damages. You pay 1l0% of the non~economic damages,
and you pay 10% of the oé?gggg share of both economic
and non-economic if there was liability.

So, I don‘t think there was no recovery hefore,
if I understand the statements made, and I do admit I
didn't follow it that well. I was trying to write it
down while it was being given.
REP. FARR: (19th)

Through you, Mr, Speaker. My question was that
I understood under the old law that if the negligéncé
by the piaintiff were greater than the negligence of
.the party they are seeking to recover against, that

under the old law, if they are éeeking to recover

because there is an insolvent defendant, then they
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would not recover. Is that correct?
REP,. TULISANO: (29th)

Through you, Mr. Speaker?

DEPUTY SPEAKER CIBES:
| Repreéentative Tulisano.
REP. TULISANO: (29th)

My understanding of the old law was somewhat
different. I thought it was to the total negligence,
and I don't think that has been changed in this proposal
before us, But, I think that we understand that law
differently. It is in the totality, not to any one
individual.

DEPUTY SPEAKERVCIBES:

Representative Farr.
REP. FARR: (19th)

I can't locate that section right now, so let
me jsut go on for one second and ask you about two
other questions that I have concerning this, |

The first one relates to the question of recovery

in paragraph one, section 1, where we now talk about
vwrongful‘death or damages to property occurring on

or after the effective date of this act, I understood
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that you had explained that that clarified the old
language which talked about civil actions accruing on
or, seeking to recover damages resulting from claims,
I think it used the word accruing. Now, we use damages
occurring on or after the effective date of this act.
My question to you is: if yoﬁ had an individual
who was invdlved in an automobile accident on September
29th, was taken to the hospital and died on October 29%th,
under this language, the wrongful death occurred after
" October 1; the accident occurred prior to October 1.
What does occurring refer to?
Through you, Mf. Speaker,to Representative
Tulisano?
DEPUTY SPEAKER'CIBES:
Representative Tulisano.
'REP, TULISANO: (29th)
| Through you, Mr, Speaker. Again, and I beg
the indulgence of Representative Farr. I am tryihg fo
follow and it is‘a difficu1t kind of a debate, but...
That takes care of, that adds occurring to, damage to
property occurring on or after the effective date

of this act.
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Last year, the reform measure did not apply to
property damage. The proposal before us exXpands aspects
of the law from last year to property damage also,

So, to read on line 24%, we are talking about damage

to property occurring. I think that is the occurring
he is referring to... on or after the effective date

of this act, which would be...

Correct me 1if I am wrong., I may be following
you in the wrong place.

DEPUTY SPEAKER CIBES:

Representative Farr,
REP. FARR: (19th)

No, my question relates, Through you, Mr. Speaker,
the question relates to, the new language now reads:
"In any claim or civil action, to recover damages re-
sulting from personal injury, wrongful death or damage
to property occurring on or after the effective date
of this act." |

The question that I am not clear on is if a
wrongful death occurs as a result of an accident that
happened prior to the effective date, but the death

occurred after the effective date, what is the
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controlling language?

Through you, Mr. Speaker,
REP. TULISANO: {(29%th)

Through you, Mr. Speaker,
DEPUTY SPEAKER CIBES:

Representative Tulisano.

REP. TULISANO: (29th)

Wrongful, as I understand from last year's debate
and now I believe this year's debate, the wrongful death
arises out of the incident that occurred, whatever date
that injury occurred, the accident.

REP. FARR: (19th)

So, it is your, for legislative intent, it is
your understanding then, that even if the death occurred
after October 1, it would be controlled by whatever
law was in effect at the time of the accident.

REP. TULISANO: (29th)

At the date the incident occurred, correct.
REP. FARR: (19th)

Another question to you is on line...
DEPUTY SPEAKER CIBES:

Please proceed, sir,
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REP. FARR: (19th)

Thrpugh you, Mr, Speaker, lines 358, when it
talks about a release, It is, the new language says.
a release does not discharge any other person libale
upon the same claim, unless so provided, unless it
so provides, rather. |

My question is: since that is all new language,
if you have a situation where you have an agent and you
give a release that names the agent, does this language
now say that the release doesn't in fact release the
party for which the agent was acting? Through you,

Mr. Speaker, to Representative Tulisano?
DEPUTY SPEAKER CIBES:
Representative Tulisano.

REP, TULISANO: (29th)

| Through you; Mr, Speaker, would you please,...
Through you, Mr., Speaker, I am trying to follow that
‘gquestion. What kind of an agent, agent for the |
defendant or agent for the plaintiff? What are we
talking ébout.here?

DEPUTY SPEAKER CIBES:

Representative Farr, could you rephrase your
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REP. FARR: (19th)

Yes, through you, if you have an agency relation-
ship and you have, say a truck driver who works for
a company, and you bring the action, .and you give a re-
lease to the truck driver, who is an agent for the
company that he is driving for, does that then, does
~ this lanéuage say that we do not release, we release
the truck driver but the company is not reieased?
DEPUTY SPEAKER CIBES:

Representative Tulisano. .

REP. TULISANO: (29th) ‘

Through you, Mr, Speaker, I think the language
is intended to make it clear that if there ére, if
there is someone who has been severally involved, the
truck driver is settling individually cannot bind the
other individuals., But, if they are taken as a total,
they could, and that would be providing that it were
being done on both, on behalf of both parties.

I think that is what we are talking about,
that that is what the question.is involving.

REP. FARR: (19th)
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Well, as I understand it...
DEPUTY SPEAKER CIBES:

Representative Farr.

REP. FARR: (19th)

I understand your response, Representative
Tulisano., Then, if you had a situation where you had
a truck driver, an insurance company representing that
truck driver and the insurance company settled it and
they got a release that only named the truck drives‘in-
stead of the truck driver and the company, that the
company would not be discharged. 1Is that correct?
REP. TULISANO: (29th)

Through you, Mr. Speaker?

DEPUTY SPEAKER CIBES:

Representative Tulisano.
REP. TULISANO: (2‘9th)

I think that is correct., They are not discharged
then, unless they were named, “
REP., FARR: (19th)

And if you had a situation where you had a
family car doctrine and you had an ihdividual who

was driving the automobile and you got a release to
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that individual, you gave a release to the child, as

I understand it, am I correct in saying that the parent
then would not be released, because you had settled
with the c¢hild, but not with the parent?

Is that correct? Through you, Mr. Speaker, to
Representative Tulisano?

DEPUTY SPEAKER CIBES:

Representative Tulisano.
REP. TULISANO: (29th)

Through you, Mr. Speaker. I think, under the
family car doctrine, that in fact the child is operating
is then the agent of the, so you would have to get the
release from the parent, because they are not operating
on their own at that point in time. Being somewhat
different from the employer/employee relationship,
who may have two different operations,

Also, I don't think, the three, if you look at
the bill on line 355, the family car doctrine has been
stated under last year's law: "shall not be applied
to compute contributory or comparative negligence."

So, that runs into this whole system, in which the

family car doctrine is taken out in terms of respon-

sibility.
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REP. FARR: (19th)

One final...
DEPUTY SPEAKER CIRBES:

Representative Farr,
REP. FARR: (19th)

One final question, Representative Tulisano.
As I understand what this, this bill or amendment would
do, the effective date of this amendment is October 1,
'87, since it does not have an effective date. Is that
correct?
REP, TULISANO: (29th)

Th;ough you, Mr., Speaker?
DEPUTY SPEAKER CIBES:

:Representative Tulisano.
REP, TULISANO: (29th)

It has no effective date; that is correct.
REP., FARR: (19th)

So that, what this bill would do is to keep all
of the present laws in effect until October 1, '87;
nothing would be changed. And, no actions based

upon present law would be in any way changed. Is that

correct?
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REP. TULISANO: (29th)
Through you, Mr, Speaker?
DEPUTY SPEAKER CIBES:
Representative Tulisano.
REP., TULISANO: (29th)
That is correct,
DEPUTY SPEAKER CIBES:
Representétive Farr.
REP., FARR: (19th)
Thank you.
DEPUTY SPEAKER CIBES:
Will you remark further on Senate "A"? Will
you remark further on Senate "A"? If not, all those

in favor of adoption, please indicate by saying aye.

REPRESENTATIVES:
Aye,
DEPUTY SPEAKER CIBES:
Those opposed, indicate by saying no.
REPRESENTATIVES: |
No.
DEPUTY SPEAKER CIBES:

The ayes have it., The amendment is adopted

and is ruled technical.



o688

abs | | ‘ 157

Houée of Representatives Thursday, May 7, 1987

Will you remark further on the bill? Will
you remark further on the bill? 1If not...
REP, JAEKLE: (122nd)

Mr. Speaker?
DEPUTY SPEAKER CIBES:

Representative Jaekle,
REP, JAEKLE: (122nd)

| Mr. Speaker, thank you. T have got to confess

that I was getting a little lost on some of the
questions and the answers in the debate. I don't know
how everybody eise was doing following what is going
on, what theifile does, what the amendment does, what
last year's law was, what the pre-last year's law was...

I am a lawyer, and I was here last year for
a lot of, I guess for all of that debate, I think
the easiest way I would like to frame one of the issues
on this debate is by calling an amendment. The Clerk
has the amendment. It is LCO number 7162, Would‘
the Clerk please call the amendment, and may I be
permitted to summarize in lieu of Clerk's reading,
please?

"DEPUTY SPEAKER CIBES:
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Clerk is in position of LCO number 7162, desig-
nated House Amendment Schedule "A"., Will the Clerk
please call?

CLERK:

LCO 7162, designated House "A" offered by

Representative Jaekle.
DEPUTY SPEAKER CIBES:

The gentleman has requested permission to
summarize. Is there objection? Hearing none, sir,
please proceed.

REP, JAEKLE: (122nd)

Thank you, Mr. Speaker,
DEPUTY SPEAKER CIBES:

Is there objection to summarization of the
amendment, LCO number 71622 If not, Representative
Jaekle, would you please proceed to summarization?
REP. JAEKLE: (l22nd)

Thank you, Mr., Speaker. This amendment goés
to, I am not sure what we call it anymore. But; it
is the joint and several liability issue. The amend-
ment before us would suggest that in the case where

‘a plaintiff is injured and there are multiple
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defendants that basically‘each defendant will be liable
for the same amount of damages that he was responsible
for.

An example, and I hate to keep throwing out
percentages, because that is where I got lost, but...
If a defendant was 50% responsible for somebody's in-
juries, they are liable for 50% of the damages, It is
that simple, straight up, straight down; that is how
it works. You pay to the plaintiff in exactly the same
proportion that you were responsible for causing the
damages.

I move adoption of the amendment, Mr. Speaker.,
DEPUTY SPEAKER CIBES:

Questions on adoption., Will you remark furﬁher,
sir?

REP. JAEKLE: (122nd)

Thank you, Mr. Speaker., Really, trying to.
offer this amendment to frame the issue before us;

We have the file copy: we just adopted a 17‘page
amendment., It makes a lot of gechnical changes to
the law last year, some of them pretty good, but aiso

makes some policy decisions as well, and some changes.
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of some of the policy decisions that were made last
~year. And one of them is in the area of joint and
several liability.

Really, what I thought this body should do
was to decide exactly how you wanted to compromise,
split the difference. What do you want the system to
be?

Now, before there was tort reform, it used to

be that if you were the plantiff, and you sued a whole

bunch of people, anybody that you could show was at
all responsible for your injuries, 10%, 50%, 1%, as
long as you got them somewhat responsible for your
injuries, you could go after them for the total amount
of your damages, a million dollars, even'though they
were 1% responsible. That used to be the law. That
was called joint and several liability.

Each defendant was jointly responsible to pay
your damages, but also severally, individually re;poh-
sible. And maybe you have heard the term deep-pocket.
You want to sue somebody that has a lot of bucks.

That used to be, you would seaich for the defendant.
As long as they had some money, that was what you

wanted in that case,
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Because if you could show that they were even
minimally responsible for causing your injuries,as long
as you proved it, you knew that they had the money to
pay every penny you were out, lost wages, medical bills,
the back still hurts for the rest of your life: pain
and suffering. You got them., That was the deep pocket.

Well, last year, we changed the law. It may
be a little complicated., What I am offering now is
simple. Somebody is responsible for 10% of the injuries
to you, or me, to the plaintiff in the action, the
person bringing the law suit., They are 10% responsible
for your injury} for your suffering, for your damages,
They caused 10% of your injuries? They pay 10% of the

costs, if it is the million dollar judgement, and they

were 10% responsible for putting you there, they pay

10% of that million dollars.

Real simple. Used to be, you got them 10%,
they pay the full million. Now, what I am offeri;g
is 10%, they pay 10%, Real simple. Now, in fairness,
I should explain what we did last year, and this is
where it gets a little more coﬁplicated.

The law in Connecticut now is: if you are 10%



0633

abs " ‘ 162

House of Representatives ) Thursday, May 7, 1987

responsible, you pay 10%. And if the plaintiff could
not collect that 90% from somebody else, they are
insolvent, they skipped to Brazil, or whérever you

skip to these days... They are called the orphan shares.
Couldn't recover from the other parties who were re-
sponsible.

What we did last year was we didn't say, no, you
just pay 10%. Wé didn't do that., We didn't do the
real simple approach that I am offering now. We would
say: you pay 10% énd when you stop chasing the other
defendants and can't get anything, anybody that had
money has to pay the percent on the percent. A little
conmplicated.

What we have now adopted,... oh, by the way, the
file copyvkind of went back to, you got the 10%, you
pay the 100%, so the amendment was better than the
file copy, but the amendment says: for economic damages,
Lost wages, medical bills, pants were‘ripped: ecoﬁomié
damages, you know, provable economic damages, that is
what they are. We are back to the old law.

Even if the plaintiff was also responsible

for their own damages, I guess I think of the three
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car collision, They happen, and the plaintiffs, the
poor person who ended up being injured. So, they
are the one who sues, or they don't have the insurance
that they can't recover against, so they have got to
sue the other two people., And let's just say every-
body is one third; I like easy percentages. Every-
bodybis one third responsible: the plaintiff, maybe
their bfakes were at fault. They didn't, you know,
they couldn't stop going into that intersection. So,
they ére considered a third responsible for their own
damages.

One of the other cars went through the red
light. They were one third responsible. The other guy
was a drunken driver: whatever hypothetical, but I
am just saying 1/3, 1/3. 1/3, plaintiff and two
defendants.

0ld law: didn't matter whether both defend;nts
were solvent. Find one defendant, you were home free.
What I am offering now is, if a defendant is one third
responsible, he payéione third'of the dollar amounts
of the injuries., Last year, we'd say, pay a third,

and if the other defendant was that orphan, he would
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pay a third of the third.

The amendment that we just passed for economic
damages, we are back to that one defendant, even though
only 1/3 responsible, let's say. He might still pay
all the defendants' collective or joint, well, joint
and several, damages for the economic portion. And we,
in fairness, we do keep the tort reform version for the
non-eCOnOhic damages. Getting more complicated? I
have been trying to make it simple, because it is a
simple amendment.

It is a little hard to explain where we were,
what we did, what the file was, what the amendment
that passed did, I am just saying that we have to
decide, and we have that power today, to decide what
the policy is going to be in this state for apportioning
damages between responsible parties.

I am offering an amendment that is real simple.
Whatever percent you were responsible for causinggan
injury, that is the percent of the total damages you
-have to pay. You caused half of the problem? You
pay half of the bills. Simple. Much simpler than
vthe amendment before us which would have you paying

half of the economic and half of the non-economic in
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that case, but then if somebody is insolvent, you would
pay ﬁhe other half of the economic, but only half of
the other half of the non-economic,

That is a little complicated. I am offering
real simple to this Chamber right now ., Easy for juries,
easy for cburts, easy for lawyers, and probably more
importantly, really fair to the parties in this State,
It is not a question, are you favoring plaintiffs?
Favoring defendants? We can make some shades of policy
decisions on that, too, but you could be a defendant.
It could have been your car whose brakes failed, and
you are the defendant.

Maybe you don't even have insurance, so we
are not necessarily taking about insurance companies
now either. Real simple and I believe fair. You pay
your fair share of damages, and that share is determined
by how responsible you were for even causing any
damages to anybody. It is a straight percentage.!

It's that simple, and I really thought the
Chamber should know, as we are debatiné this policy,
because I think that is the gufs of the bill as amended

before us. What is going to be the policy of this
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State for apportioning damages between responsible
parties? And i offer very straight up, whatever you
did, you pay for. No more, no less,

I urge adoption of ﬁhe amendment,

DEPUTY SPEAKER CIBES:

Will you remark further on House "A"?
REP, TULISANO: (29th)

Mr, Speaker?

DEPUTY SPEAKER CIBES:
Representative Tulisano.
REP., TULISANO: (29th)

Through you, Mr. Speaker, a question to the

proponent of the amendment.
DEPUTY SPEAKER CIBES:

Please frame your question, sir,
REP, TULISANO: (29th)

Do I understand, through you, Mr, Speaker,
Representative Jaekle, that you are now proposing
pure comparative negligence?

DEPUTY SPEAKER CIBES:

Representative Jaekle, would you care to

respond?
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REP., JAEKLE: (l1l22nd)

Mr, Speaker, I suppose the.simple answer is
yes, as it effects apportioing damages between defen-
dants. The modified comparitive where you rise over
the 50% is not_being changed by this at all, so that
is... That is why I have only caveat, but I believe
for the purpose of your question, I am saying yes.
REP, TULISANO: (29th)

Through you, Mr. Speaker.

DEPUTY SPEAKER CIBES:

Representative Tulisano,
REP. TULISANO: (23%th)

I rise to oppose the amendment. I guess.pure
compatative negligence would sound interesting., It is
something we shQuld consider. But, having proposed that
last year and having'had the Minority Leader, then
the Majérity Leader, reject it last year as having
no consensus for pure comparitive negligence, we
don't have that before us this year,

The proposal before us today doesn't quite
do, and the last caveat clears'it up, what has been
indicated. Each pays their own share, It is not guite

that., Each pays their own share if the plaintiff or
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if the complaining party has been less than 51% neg-
ligent. Then, we start getting into own shares, What
Representative Jaekle was talking about, and why I

was a bit confused, I mean, he talked in terms of

pure comparitive negligence., That is: everybody pays
their own share.

That is not what is being proposed here today.
Only a portion of the part for which the, only that
portion of a defendant's share is what he is proposing,
if the plaintiff is less than 51% negligible, So,we
are not talking about all those other cases when people
have called, have caused you injury.

So, it seems to me what we are trying to do here
is to gut the proposal Senate "A" has been amended to
effectively go back to last year's law, now that we
have got the issue of comparitive negligence cleared
up and straightened. out,

Our concern here this year is to make sure we
have no people, no individuals, no citizens of this
State left victimless, left as victims because of
legislation that this General Assembly passed. You

.know, we hear terms of 10%, 20%, well that is a difficult
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thing for any jury to do as well as any of us here who
are trying to compute out what we are really talking
‘about.

But, the reality is that there are situations,
when we are talking about economic damages... Let's
go, we have heard all the extremes here today. Some
of it is very difficult to determine, But, there aré
cases where,but for that 10% of negligence, there would.
be no injury whatsoever, despite the 90% of the negli-
gehce.
| Let me give you an example that was given to
me a little while ago. There is a three car accident;
the 90% negligent was in the third car; 10% negligent
was in the car, the car directly in front of them,
and of course, the fault~free individual was parked
underneath the Stop sign. How fair is it? All I was
was a little too close. I didn't do anything for
me to pay some damages. |

‘Well, we are not‘making you pay all the damages
to begin with, only the economic damages, if it comes
to that. But, what is most imbortant about this is:

“but for you being there, there would be no damages.
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So, sometimes we get all hung up in the 10%, 20%, 90%.
Let's look at the wvictim, and how it occurred,

All of them are causative of the injuries to
the fault-free individual. And I think this amend-
ment really is intended to gut the intent of this leg-
islation before us today. It is not, the bill before
us, as amended, is not a big leap backwards, It is,
in fact, probably a leap forward in terms of how we
make the economics of enforcing our laws work., It
probably does a great deal to improve that, and we
have addressed the needs of victims in our society.

We have addressed the needs of victims in lots
of areas, and we are expanding those areas in which

we address those needs. And it seems wrong that last

year we did something in this very narrow area which '

we can do something about this year.

I would hope, Mr. Speake:,~hat we reject this
amendment., |
DEPUTY SPEAKER CIBES:

Will you remark further on House "A"? Will
you remark further on House‘"A;?

REP. JAEKLE: (122nd)
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Mr. Speaker?

DEPUTY SPEAKER CIBES:

Representative Jaekle,
REP, JAEKLE: {122nd)

The Chairman of the Judiciary Committee is very
good. Does everybody understand comparitive neglience
and contributory negligence in here? Tell you what.

I don't even have to explain it, because it is in
Amendment "A" that we passed. It is on line 230 through
238, It is already part of what we have in front of

us.,

And do you know what? What is already passed,
what is already Amendment "A" is: oops, if the plaintiff
is more than 50% responsible for his own injuries, he
doesn't recover, I mean, that is not my amendment.

That is what we have already passed. I just don't

want anybody confused by that, because that is thg law
in Connecticut. That is the law in Amendment. "A",

That is the law under the amendment that I am proposing.

We are only talking abopt when the plaintiff
is less than 50% responsibie, under the bill. 014

law, new law, amendment, mine: that is where we are..
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I don't really know what that has to do with the
discussion on the amendment, That is why I said that
the Chairman is pretty good.

Step backwards, step forwards, last year's:
no, I will confess. This isn't last year's version,
I would like to keep it last year's version. I thought
we made a legitimate compromise between joint and
several liability and a kind of individual only for
your own percentage. I think we made a nice split.

The bill before us, for economic damages, does
go back to old‘law. You find the defendant that is
even 1% responsible, Yup, that might mean that but
for his 1%, all of those injuries to the plaintiff
wouldn't have happened. But, you know, it used to
be thatvif the plaintiff was 1% liable, they couldn't
get anything only. The plaintiff at only 1% liable,
that goes back to the early '70's, If the plaintiff
was 1% liable, they didn't get anything. | |

Now, we compare it, That is what I am exactly
talking about doing with this amendment. If you
called it pure comparitive neéligence, that is pretty

much true. Everybody pays exactly the percentage
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that they caused injuries to, It is about as simple

as that. Not confusing. 1Is this repealing comparative?
No. 1Is it putting it back to contributory negligence?
No, whatever those terms really are.

It keeps the current law in there. But, it
effects how you treat the defendants really. Is any
defendant supposed to be responsible for every other
defendant? That is really the questién. That is the
policy question before ué.

I don't happen to think that is fair. If 1
only cause 10% of somebody's injuries, should I have
to pay 100% of their démagés? Their economic damages?
Medical bills, we have heard a lot of debates. Those
aren't low. Lost wages,; somebody could be injured
and be out of a job for a long time, That could be
substantial., Property damage, who knows what can
happen in certain property damages cases? That could
be substantial. |

If I am only minimally at fault, should I be
exposed to paying all of the damages? I think not.
And that is what this amendmen£ says. Maybe it cuts

" the apportionment a little harsh, but you know what?
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It cuts it exactly the way somebody's actions cause
somebody's injuries, Harsh? I say}fair. I say equit-
able, Cause half of somebody's damages, you should
only have to pay,;... cause half of their injuries,
you should only half to pay half of their damages.

It is that simple, I think we should support
it, At least, we should all be aware, and the reason
I offered the amendment, aware of the policy decision
we are making, and it is a very important one. I am
putting this before the body, because we can do some-
thing real simple, and it won't take lawyers writing
treatises and commentaries to understand it, and be
rewritten and be confusing to juries., It is straight
up, straight forward, fair. You pay in the exact
percent,

Thank you.

REP. LUBY: (82nd)

Mr., Speaker, a guestion for the proponent

of the amendment?
DEPUTY SPEAKER CIBES:
Representative Tom Luby, Please frame your

question, sir,
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REP, LUBY: (82nd)

Thank you, Mr., Speaker, I would ask with re-
gard to the proposed amendment, how it would apply in
a situation as follows: a building collapses. It
turns out that people are killed; families lose the .
economic income of the deceased for the expected life-
span of the people that were injured. It turns out
that it has been determined that there are three firms,
engineering firms, let's assume. Each firm is negli-
gent. Each firm could have prevented the loss of life,
had they actéd properly, so that if any one of those
three engineering firms had not been negligent, there
would have been no loss 6f life,

Under your amendment, is it true that although
any cne of those three engineering could have, if they
had acted properly, prevénted the loss of life and
the loss of income to the families, under your bill(
none of those engineering firms would be responsible
for that full loss, although they could have prevented
it?

DEPUTY SPEAKER CIBES:
Representatibe Jaekle, would you care to

respond, sir?
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REP. JAEKLE: (122nd)

Thank you, Mr, Speaker, Sometimes simple ques-
tions have some complex answers. If it was an action
brought in wrongful death, meaning the people weren't
“+..let's say..., covered by workman's compensation and
thus precluded from bringing such an action. So, if
it was aﬁ action brought in a wrongful death, against
three such firms, each firm would be responsible for
one third each of the ddmages; and if each firm had‘
assets, the families would receive a third recovery
from Defendant 1, a third recovery from Defendant
‘2, a third recovery from Defendant 3, and thus would
have received a 100% recovery from the three at that
point equally negligent defendants.

Through you, Mr. Speaker,

DEPUTY SPEAKER CIBES:

Representative Luby, you have the floor, sir.
REP. LUBY: (82nd)

Thank you. Mr. Speaker, just one further
question.to the proponent of the amendment. Why
should not an engineering firm that, if it had

~acted properly, pay the full amount? If there are
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other entifies that cannot pay? In other words, why
should this engineering firm that, because of its
negliéence did not prevent this loss of life, and it
could have... Why isn't it fair that that engineering
firm, if the other engineering firms are insolvent,
why isn't it fair that this company that could have
prevented it, had they been non-negligent and didn’'t,
pay the full bill? |
DEPUTY SPEAKER CIBES:

- Representative Jaekle,
REP, JAEKLE: (122nd)

| Thank you, Mr. Speaker. It is a good gquestion,
and I guess I will give you an answer something like
this. If there had been a particular official, we
are talking hypothetically still, I am sure.,.. who
when he inspected a particular job site could have
found a probklem and didn't, and had it been found,
it could have been corrected, and thus, somethiné
could have been prevented, and a jury says: well,
yea, but you know, really the people who did it were
wrong. But, this guy, John Joﬁes; a family man...

Those three firms were really responsible,
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but this guy, but for his.,. you know... failing to
find some problem, none of it would have happened.
We are going to say he is 1% responsible, because,
but for his action, it might not have happened.

I don't think John Jones should pay 100% of

the damages. He should pay 1%, if he is found to be

1% responsible. I think everybody should pay in accor-

dance to their culpability. How wrong they were,
and if somebody is found to be only 1/3 wrong, and
that is what we are talking about.

We are talking about a wrongful death action.
iNegiigence, kind of failing to do the right things:
if somebody is only 1% wrong, they should only be
on the hook for 1%, That is how I answer it. Because
I think that is fair to all parties involed. Through
you, Mr, Speaker.'

DEPUTY SPEAKER CIBES:

Representative Luby, you have the floor.
REP. LUBY: (82nd) ‘

Thank you, Mr. Speaker. May I speak, just
briefly, in oppostion to the'amendment?bAs a result

of the exchange, I think one of the problems we have
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here is mathematics, Fault is not easily susceptible
in all cases to mathematics, ‘Unfortunately, when we
talk about percentages, we talk about 100%, When there
are cases, abstractly you can have 300% fault,

In the situation where organizations, in particu-
lar, in complex projects.,.,. each one, if they behaved
properly could have prevented a tremendous suffering.
However, they don't. We need, I think , to maintain
the incentive on such organizations to be sure that
they do their very best to fullfill those duties towards
us in preventing injury that might occur.

If we pass this amendment, we reduce the in-
centive, I believe, on these institutions, for example,
engineering and construction firms, to properly protect
aéainst liability, and it in fact artificially reduces
their liability. If I can prevent tremendous personal
injury, and I don't do so and I am negligent, I should
not be let off the hook because someone else did the
same thing.

And I believe that is what this amendment does.
DEPUTY SPEAKER CIBES:

Will you remark further on House "A"?



o711 -

abs ' | 180

House of Representatives Thursday, May 7, 1987

REP. BUTTERLY: (68th)

Mr. Speaker?

DEPUTY SPEAKER CIBES:

Representative Sean Butterly,
REP., BUTTERLY: (68th)

Yes, Mr. Speaker, I also rise in opposition of
the amendment and in support of the bill, I credit
the distinguished Minority Leader with what seems on
its face a very simple analysis of apportionment
of fault, but I must say that a lot of the discussion
that I ha&e heard in the Chamber up until now avoids
a very real part of this, and a real part of this is
the fact, the element of insurance.

I mean, that is really what the bottom line
in deep pocket or joint and several liability is. I
wanted to make it clear that we are not reinstating
a clear joint and several 1iébility system if we
vote for the bill today and reject this amendment.
But, I just want to point out still another, and
hopefully a simpler hypothetical.

A young girl is crossing the road from a

candy store that has a liquor store next to it.
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She is struck by an automobile as she crosses the
store. Her view was obstructed as she crosses the
street by a truck that is parked illegally. The
driver is driving 50 miles an hour in a school zone
marked 30 miles an hour.

The young girl is damaged or injured very
badly, goes into a coma, goes into a convalescent
home, incurs, let us just say, $750,000 of medical
bills.

Now, the woman driving the automobile who was
driving 20 miles an hour too fast, she has $20,000
of insurance. Now, other than thét, she is insolvent.
The beer truck that obstructed the little girl's
view, that beer truck has a million dollar policy.

As the girl crosses the road, she can't see into the
street, because the fruck is parked illégally; and when
she walks out, she steps out too far and is Hit by

the car.

The total amount of recovery you are ever going
to ge£ from thaﬁ driver who was driving too fast in
a school zone in $20,000, and if that driver i; given

90% of the negligence because of her speeding in
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a school zone, then the person, the victim, the young
girl with $750,000 of medical bills, that young
girl is now going to collect $20,000 from that driver
and 10% from the truck driver, or the truck company,
the insurance company that insures the truck driver.
Therefore, you are going to have a young girl
with $750,000 in medical bills that received $100,000
or $120,000 in compensation. I just want to state that
I think the young person that is injured in that in-
stance is the person who is truly the aggrieved person.
That is the person that this bill, that the Distinguished
Chair of Judiciary is pushing, or has supported today.
That is what this bill will address.
And I think it is a fair bill, and I just want
to state that one of the first months I was here in
this General Assembly, and this is my first term,...
I did want to state by the way, although this isrmy
term, I feel very youthful, I am going to announce
it is my birthday today, it is Joel's and it is Ron
Smoko's, and I found out I am the youngest of the

three and I feel good about that.

But, I Jjust want to state that in that first
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month up here, there were statistics released that

I think the insurance industry received an 8.7 billion
dollar profit for the first three guarters last year,
without tort reform. And I think that to say that

the reinstitution of this victim's bill today will

gut the insurance is certainly an overstatement.

I think ﬁhis is a bill that will give some fair
treatment to some victims. I think the amendment,
although it sounds very simple, and yes, you can com-
pute it very simply,... I think if you consider that
young girl in that hypothetical I just gave you
where she is going to be short-falled $700,000 or so,
I think it just goes to the point that it is just an
unfair amendment. It jdst is not fair to the victim,
and I think that we are trying to do on the bill,
as amended by Representative Tulisano, is the way‘wé
should be voting today. |

I plan to vote no oh this amendment.

DEPUTY SPEAKER CIBES:
Questions on adoption of Housé Amendment

Schedule "A". All those... Represehtative Robert

Farr.
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REP. FARR: (19th)

Mr. Speaker, briefly, on behalf of the amendment,
I think that Representative Butterly has in fact drawn
clearly what the issue is. The issue is whether or
not you want to have the concept of deep pocket, that
if somebody is hurt, somebody must pay, without regard
to what they contributed to that hurt.

Representative Butterly says, well, if you have
a truck parked on the side of the road and the jury
comes back, and even if it is 1% negligence, somebody
has got to pay, and it must be you. There is a case
in California where a drunk ran off the road, hit some-
body that was parked, somebody that was in a telephone
booth, and of course, the telephone company paid,
because it was their booth, and somebody had to pay.
So, it must be them.

Representative Tulisano says, well, if you have
a three car accident, and after all, if you are ih |
the middle car and it is, a drunk hits you, destroys
your car, ihjures"you for life, but your car rams
into another car and a jury coﬁes back and says: well,

" you were a little close, so you are 5% negligent.
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The drunk is 95% negligent. The drunk doesn't have
insurance, so somebody pays. It mus£ be you.

Representative Butterly's answer is, well, it
is not you, because the person who pays for the neg-
ligence is never in these cases, or very seldom , the
actual defendant. It is the insurance company. So
the question becomes: do we have a system that just
searches out for the highest insurance policy, and
whoever has the highest insurance policy pays, without
regard to fault? Without regard to the fault of that
person who has that policy.

And if YOu do that, if you do have a system that
just looks for the highest policy, what happens is
that the premium for that policy gets astronomical.
What you do is the persoﬁ who wins in that case is
the person with the lowest policy. He pays the lowest
premium. If you are smart and you have got the truck,
you keep the policy at $50,000, and then they gotaffer
the driver, because the driver has got a $200,000
policy. The driver pays. You always go after the
person with the highest polic&.

And that is the way you determine who pays.
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It is not an equitable system; it is not a fair system.
What we are talking about here is simply an equitable
system of saying that the person who contributes to, .
who causes the injury, shall pay a proportionate amount
to their contribution.

I think it is a reasonable amendment. I support
the amendment.
DEPUTY SPEAKER CIBES:

Will you remark further on House "A"? Will
you remark further on House "A"?
REP. FRANKEL: (121st)

Mr. Speaker?
DEPUTY SPEAKER CIBES:

Representative Robert Frankel.
REP. fRANKEL: (121st)

This amendment doesn't take us back to last
year's bill. It is worse than last year's bill.
With last year's bill, as bad as it was, at least
after one year you came back in for some contribution.
Now, you don't even do that.

The Minority Leader, I agree with him: it is

simple. You pay your fair share. But, what happens
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when one of the defendants can't? Then you have
someone who is totally withéut fault and injured
being shoft—changed, is not getting paid for his in-
juries, for his expenses, for his pain and suffering.

You pay your fair share? Fine, but what happens
if one of them can't pay? It is a policy decision that
we make. Do we come down on the side of the victim,
or do we come down on the side of what it really a-
mounts to, the carriers? This is worse than the
bill that we had last year. I would rather livé with
that than with what is being proposed today.

I strongly recommend you reject the amendment.
DEPUTY SPEAKER CIBES:

Questions on adoption of House "A".
REP. BELDEN: (113th)

| Mr. Speaker?

DEPUTY SPEAKER CIBES:

Representative Richard Belden.
REP. BELDEN: (113th)

Very briefly, Mr. Speaker. I would just comment
on the previous discussion. Sﬁould we pass a law that

makes a victim out of somebody that just happens to
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be there? And what this amendment is attempting to

do is to not make a victim out of somebody who has a

5% involvement, maybe, in the issue, and he is going to
get to pay 100% of the cost. How many victims are we
going to make?

I will say it again. 1If you want to take care
of the victim, and you can't get the retribution from
the individual who was responsible, then make it a
social program. Pass separate legislation. But, don't
pass legislation that says: wait a minute. John Doe
ran over somebody with his caf, and lo and behold,
somebody happened to be parked on the side of the
road and had their truck three inches out away from
the curb, and the trucking company haﬁpens to have...
The individual who hit him doesn't have any insurance,
but the trucking company has got'a million dollars ?er
incident, and you are going to make the trucking com-
pany a victim. |

That is the issue, the policy issue we afe
talking about with this amendment. I think the
amendment is a good one.

DEPUTY SPEAKER CIBES:
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Will you remark further on House "A"? If not,
all those in favor of the adoption of House "A",please
indicate by saying aye.

REPRESENTATIVES:

Aye.

DEPUTY SPEAKER CIBES:

Those opposed, pleaée indicate by saying no.
REPRESENTATIVES:

No.

DEPUTY SPEAKER CIBES:

The no's have it. The amendment is defeated.

K dek ok kk

House Amendment "A" .

Delete subsection (c) of section 3 in its entirety
and substitute the following in lieu thereof:
‘ "(c) [unless otherwise provided by law, in]
IN a negligence action to recover damages [for]
RESULTING FROM personal injury, [or] wrongful death
or DAMAGE TO PROPERTY OCCURRING [, accruing] on or
after [October 1, 1986] THE EFFECTIVE DATE OF THIS
ACT, if the damages are determined to be proximately
caused by the negligence of more than one [person]
PARTY, each [person] PARTY against whom recovery is
allowed shall be liable to the claimant only for his
proportinate share of the recoverable economic ' dam-.
ages and recoverable non-economic damages. [except
as provided in subsection (g) ‘of this section.]”
Delete subsections (g) and (h) of section 3 in
their entirety and substitute the following in lieu

thereof and reletter the remaining subsections
accordingly: ‘
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"(g) Upon motion by the claimant made not later
than one year after judgement becomes final through
lapse of time or through exhaustion of appeal, which-
ever occurs later, and after good faith efforts to
collect from a liable party, the court shall determine
whether all or part of a party's proportionate share
of the awarded economic damages and noneconomic damages
is uncollectible from that party, and shall reallocate
such uncollectible amount among the ‘other parties
according to their respective percentages of negligence,
provided that the court shall reallocate to any de-
fendant an amount equal to that defendant's percentage
of negligence multiplies by such uncollectible amount
as determined in accordance with subsection {d) of this
section. The party whose liability is reallocated is
nonetheless subject to contribution and to any contin-
uing liability to the claimant of the judgement. 1In
the event any such liability is reallocated to a
defendant obligated to make periodic payments in ac-
cordance with tie terms of any agreement or judgement
entered pursuant to the provisions of section 52-225a,
the payment of the amount so reallocated shall be de-
termined in accordance with section 52-225d.

(h) A right of contribution exists in persons
paying more than their equitable share of such claims,
as determined pursuant to subsection (g) of this sec-
tion, whether or not judgement has been rendered
against all or any of them.

(i) If a judgement has been rendered any action
for contribution shall be brought within two years
after the judgement becomes final.. If no judgement
has been rendered, the person bringing the action for
contribution with must have (1) discharged by payment
the common liability within the period of the satute
of limitations applicable to the right of action of
the claimant against him and commenced the action for
contribution within one year after payment, or (2)
agreed while the action was pending to discharge the
common liability and, within two years after the
agreement, have paid the liability and brought an
action for contribution.]"

Kdkkkk
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DEPUTY SPEAKER CIBES:

Will you remark further on the bill? If not,
will staff and guests please come,...
REP. JAEKLE: (122nd)

Mr. Speaker?

DEPUTY SPEAKER CIBES:
Representative Jaekle.
REP. JAEKLE: (122nd)

Thank you, Mr. Speaker. By the way, I did not
forget to ask for a roll call on the last one. Really,
I had offered the last one, and the distinguished
Majority Leader was right. 1In fact, we were talking
about it on‘the phone during the debate. It was simple,
it was straight forward, was frankly, different. I
explained that at the beginning: where we were, what
we did, the amendment, this one. Simple.

What I want to do is to offer an amendment that
brings wus back to the compromise that was made last
year on this issue. And, Mr. Speakér, the Clerk
has an amendment, LCO 7163. Would the Clerk please

call, and may I be permitted to summarize in lieu

of Clerk's reading, please?
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DEPUTY SPEAKER CIBES:

The Clerk is in possession of LCO number 7163,
designated House Amendment Schedule "B". Will the
Clerk please call?

CLERK:

LCO 7163, designated House Schedule "B", offered

by Representative Jaekle,
DEPUTY SPEAKER CIBES:
The gentleman has requested permission to sum-

marize. Is there objection? Seeing none, sir, please

proceed.
REP. JEAKLE? (122nd)
Thank you, Mr, Speaker. The easiest way ﬁhat
I can explain this, I am hoping that through the course
of some of the debate, recognizing a lot has been
confusing.. You are into some legal mumbo jumbo.
This is what I thipk everybody would call the percent
on the percent approach to joint and severai liability.
If somebody is responsible for 50% of the
damage and they are solVent,_they pay it. The other
50% is that orphan share, insolvent. They pay that

same 50% on the orphan's share. For example, for a

o723
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75% recovery, if you are only 50% responsible. It
was the way the policy decision was made last year,
and I move adoption of the amendment, Mr. Speaker.
DEPUTY SPEAKER CIBES:

Questions on adoption. Will you remark, sir?
REP. JAEKLE: (122nd)

If I could, Mr. Speaker. This is, as I said
in my summation, really is last year's approach to
the joint and several liability issue. It is different
from the bill as amended in front of us, because, boy,
that one is complicated.

It is last year's approach for non-economic
damages and pure deep pocket for economic damages.
Well, it is not as simple as the amendment that we
just voted on, which is: you just pay whatever you
really caused, the same percent. This is the pure
splitting of the difference. It is the way we went
from the old joint and several liability, deep ﬁockét
theory. PFind anyone that is solvent and you are there,
you get it all... to what I just offered, which didn't
ask for roll call‘on, didn't ﬁant to, which was you

only pay what you caused.



abs 193

House of Representatives Thursday, May 7, 1987

Yup, you have got the policy decision. The
fault-free plaintiff, of course; I hope we all know
we are not always talking ébout fault-free plaintiffs.
A lot of time, plaintiffs are somewhat responsible
for their own injuries. It happens. And a lot of
times, the defendant is only minimaily responsible,
butvmay be the one who, the corporation, no sympathy
for them, the fattest insurance policy, I suppose not-
much sympathy for the insurance company.

Do you know who else that minimally responsible
but solvent defendant could be? It could be a home-
ower;it could be you or me or one of our constituents.
He doesn't have that million dollar Travéler's Umbrella
policy. I don't even have one of those. I was told
that I couldn't get one as an elected official, because
I might slander somebody, but... So, I don't even
have that kind of protection. I don't know if all
of you do. Are you all insured to the max? |

Oh, thatvis pretty good. Well, a lot of people
are not. Do you know what happens when you exceed
that max? You lose you housel It has happened; it

is sad. The injuries that are caused to plaintiffs_
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and victims of civil wrongs, I don't think I had ever
heard that term before, but... the victims,bthey
suffer. And do YOu know what happens? Sometimes the
defendants who were minimally responsible but solvent,
like reaching into their house and their bank accounts
and everything they may own that isn't protected from
bankruptcy; they lose it,

What we did last year and what the amendment
before us does is it splits that difference, I say,
right down the middle. That is how we balanced those
competing interests: victims and defendants. And the
best example I can give you is the person suing two
defendants: each defendant, right down the middle,
50/50.

They each joined, their negligence joined to
cause an injury to a plaintiff, and each was found
to be 50% responsible for those injuries, only some-
body‘didn't have the insurance policy, somebody éidn‘t
have the house. Or, somebody took off with all they
had before the‘judge's hamﬁer fell, and you are only
left with that one defendant 50% responsible.

What does her pay? He pays his 50%. And what

9726
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happens when the plaintiff finds out that he can't
recover from the other defendant? He goes back into
court and he says: you were 50% responsible. I can't
recover the other 50%. You have got to come up with
50%, and so do I. The plaintiff‘is_fault-free, but
you know what, the defendant is fault-free for that
other co-defendant's percent negligence. So they
split the difference. |

And that is how we balanced arguments on both
sides of the issue. I can't think of a fairer way to
balance the equities. Recognize that it can mean,
rather than getting 100%7recovefy for the plaintiff,
they might only get 75%, or... yes, if somebody is
only 10% responsible, they are only going to pay 10%
of 90. Wow! That is paying nearly twice as much as
they were responsible for, but that is the ramification.
But, that is how is was balanced in last yeaf's leg-
islation, and it is not a question of pride of author-
ship. I didn't strike that balance. That was decided
overwhelmingly by this Chamber.

I think it was rooted in some pretty common

sense. You split the difference, Not as simple,



abs | . 196
House of Representatives Thursday, May 7, 1987

not as complex as what we have in front of us, but
you know, it must not have been a bad idea, because
the bill as amended in front of us treats pain and .
suffering that way.

This would treat economic and non-economic dam-
ages in the same way, the percent on the percent. 1
urge adoption of the amendment, Mr. Speaker, and 1
would like to ask on this one, because I think this
is the policy that we should have for the State. It
is our law today, and it is one I really believe is
fair to all parties involved. I believe it is that
important a policy decision.

I would like a roll call, and I would request
that the vote be taken by roll of this amendment.
SPEAKER STOLBERG:

There is a request for roll call. All those
desiring a roll call Vote, please indicate by saying
aye. |
REPRESENTATIVES:

Aye.

SPEAKER STOLBERG:

Adequate number is arrived at. When the
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’vote is taken by roll,
The Chair feels incumbent to report that he has
been told that some of the most outstanding members

of the press may have to be leaving early today and,

9729
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SPEAKER STOLBERG:

In order for you to get adequate coverage of your

remarks, they should be exceedingly brief. Representa-

tive Tulisano.

REP. TULISANO: (29th)

Mr. Speaker, I rise to oppose the Ameﬁdment. I will
be brief. The Minority Leader said he could not think of
- a fair way. All I ask him to do is to read the Senate
Amendment which we recently adopted. In my opinion that
is a fair way;

SPEAKER STOLBERG:

Will you remark further on House Amendment Schedule
"B". If not will members please be seated. Will staff
and guest come to the well of the House, the machine
will be opened.

CLERK:

The House of Representatives is voting by roll call,

members return to the Chamber. The House of Representa-
‘tive‘is voting by roll, members to the Chamber please.
SPEAKER STOLBERG;

Have all the members votgd, and is your vote properly

recorded? Have all the members voted?
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CLERK:

The House of Representatives is voting by roll,
members to the Chamber immediately.
SPEAKER STOLBERG:

Have all the members voted, have all the members
voted, is your vote properly recorded? Have all the members
voted, have all the members voted? If all the members have
voted the machine will be locked, and the Clerk will take
a tally. The Clerk please announce the tally.

CLERK:

House "B" to Senate Bill 1015

Total Number Voting : 134
Necessary for Adoption 68
Voting Yea ' 54
Voting Nay 80
Thosebabsent and not Voting 17

SPEAKER STOLBERG:

The Amendment is defeated.

kKK KK
House Amendment Schedule "B",

Delete, subsection (g) of section 3 in its entirety
and substitute the following in liue thereof:

"{g) Upon motion by the claimant [made] TO OPEN THE
JUDGMENT FILED, AFTER GOOD FAITH EFFORTS BY THE CLAIMANT
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TO COLLECT FROM A LIABLE DEPENDANT, not later than one
year after judgment becomes final through lapse of time
or through exhaustion of appeal, whichever occurs later,
[and after good faith efforts to collect from a liable
party,] the court shall determine whether all or part

of a [party's] DEFENDANT'S proportionate share of the
[awarded] RECOVERABLE economic damages and RECOVERARLE
noneconomic damages is uncollectibe from that party, and
shall reallocate such uncollectible amount among the other
[parties] DEFENDANTS according to their [respectivel per-
centages of negligence, provided that the court shall NOT
reallocate to any SUCH defendant an amount lequal tol
GREATER THAN that defendant's percentage of negligence
multiplied by such uncollectible amount [as determined in
accordance with subsection (d) of this section.] The
[party] DEFENDANT whose liability is realloced is none-
theless subject to contribution PURSUANT TO SUBSECTION
(h) OF THIS SECTION and to any continuing liability to
the claimant on the judgment. [In the event any such
liability is reallocated to a defendant obligated to

make periodic payments in accordance with the terms of
any agreement or judgment entered pursuant to the pro-
visions of section 52-225a, the payment of the amount

so reallocated shall be determined in accordance with
section 52-2254d. ]" kkkkkx

SPEAKER STOLBERG:

Will you remark further on the Bill, if not, will
members please be seated staff and guest to the Well
of the House. Representative Jaekle,

REP. JAEKLE: (122nd)

You do keep me on my toes, Mr. Speaker.
SPEAKER STOLBERG: - |

Likewise, Mr. Minority Leade?.

REP. JAEKLE: (122nd)

Mr. Speaker, I am going to rise in opposition t¢ this
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Bill., It makes some good technical changes, and I suppose
I am a little bit redebating that last Amendment, That
was about all I thought we should have done to make the
Bill pretty good, and you know, it would still have made

a lot of changes from last year's Bill.

Makes changes on attorneys' feés, makes changes on
structured settlements, makes changes on directors' lia-
bility, makes changes on Dram Shop Act. "I didn't come
before the body yelling and screaming over all those
changes just because they were changes, some were techni-
cal changes that made sense, that clarified intent, that
made it more workable. But the one thing at was changed
that can indeed impact the availability and affordability
of insurance for citizens of this state was the joint and
several liability section of the Bill.

The one that I offered the Amendment on, the one
I going to guess is going to be somewhat reflective of
maybe the final vote on the Bill. Because we are now
changing the system.. A system hasn't even being allowed
to work. The Tort Reform Legislation from last year
went into effect on October 1 of 1986. Any of you hear
anybody complaining about that Bill that it reduced their

judgments. Anybody here is going to say some plaintiff's
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judgment was reduced by that law?

Ydu know what, you are going to be living in a
different State than Connecticut if you can, because that
law is only applicable to injuries, happening after
October 1, 1986. And you know, those cases probably aren't
in court yet, or very few have eveﬁ been brought to court.
I don't think ény have been brought to trial yet. And what
do we hear, we've heard some law school professors I suppose
said they didn't like this section or that section, and it
was rewritten. I haven't objected to some of the rewrite
occurring, accruing, parties, people, all through there
you will find those technical changeé.

We are the body that makes the decision. The basic
public policy decision on how you balance equities between
people How you strike a reasonable balance between plain-
tiff's and minimaily responsible defendants or at very
least ﬁartially r esponsible defendents, and what have we
done, we have gone back to the old law. For economic
damages, you find thét deep pocket and socket to "em, get
everything you want. And he has got to find an insurance
company that wili write him a.policy even though he is

trying to do all socially responsible things. He abides
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by every safety standard he could think of. You know,
maybe his insurance company is even requiring him to do
some of that, but the insurance company looks at him and
says, you are still exposed. You hire employees, I suppose
any employee could be hurt or injured. You manufacture
something that people use; cars, the blenders, plumber
goes into your house, you do something that could expose
“the public to injury, and even though we think you are 
trying to do everything to act as safely and responsibly
as possible, some body or some smart attorney might get
you on the hook for a little bit of negligence and a
little bit of responsibility for somebody's injury

That could mean that we, your insufance company, we
are going to have to write a policy so high to cover the
whole damage, not just what you cause, but everybody else
has caused, and we are goihg to have to charge you a pre-
mium to cover that high policy and we find that you touch
some many people, that that potential risk is so:.great
that you know, maybe we can't insure you for everything
you might be exposed to. Maybe we can't give you a pre-
mium that you can even afford .to pay, and stay in business
to pay. You know why that is, ité because of the joint

and severalvliability section of our laws. Its because a
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defendant can be found responsible for every penny of

’ damage‘even their 1% negligent, a half of a percent negli-
gent. Those percentages may be hard to determine, but

you know, the cases by and large they are going to be
determined by people called juries, and I put my faith

in juries to be able to decide what percentage somebody
was négligent and thus responsible for damages, but as

an elected official, I've got to say, no to making some-
body pay 100% and the jury of twelve good péople says they
are only responsible for 10.

That just is wrong and has led to a crisis that may
be one of the problems is we saw it last year. insurance
companies said yes, Connecticut was serious. We now can
tell our actuaries to start saying we are going to get
more level playing field, we may not be on the hook for
everything, we can now start adjusting dur premiums.

Maybe we are going to see "em" go down, I know, I didn't
maybe the municipalities benefit, at least that section

is surviving on this Bill. But they did go up 50% or

did they go up 20 maybe you can never tell what they

would have gone up; but last year we were getting situationsr
where businesses were being forced out of business. They

" were not yelling about 20 and 30% increases in premiums,
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they were saying 100%, 200% increases. While they needed
a million dollar limit, maybe they got $250,000 limit of
coverage; |

I am not hearing about businesses going out of
business because they can't afford insurance now, I am
not seeing the crisis in insurance that we did last year,
and T believe it was because of the passage of the Tort
Reform Legislation whose major component that could impact
recoveries and judgments and thus what you have to insure
against was the joint and several liability section as in
the Tort Reform Legislation of 86, But unfortunately, we
are taking a step backWardé with this Bill, and we are
going back to tﬁe_good old days of smért lawyers finding
deep pockets and getting everything out of the deepest
pocket, and the deep pockets having to pay more and more
insurance to cover themselves for as long as they can
afford to.

I thought we had a good thing going in Connecticut
to help our Connecticut businessés stay in business in
Connecticut, and I am very disappointed that we are taking
this step backwards on the joint and several liabilities

section. I am not going to fight‘all the rest, minimal

impact,‘minimal changes, but that joint and several lia-
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bility we are really taking a step backwards, and I am
going to urge réjedtion of this Bill.
SPEAKER STOLBERG:

Will youlremark further, Representative Tulisano.
REP. TULISANO: (29th)

Mr. Speaker, I would like to resbond to the Minority
Leader's recent comments, We are not going back to joinf
and several he has characterized at least two or three
times that way. It is not joint and several, it can't
be called that, its a hybrid; certainly the individual
who has caused injury. The Minority Leader will make
you believe that the individual was a faultless defender
but then added well only minimally at fault, somewhat at
fault, but certainly at fault, they should be held liable.

Where are talking about out of pocket cost only. In
the course of liability suits the smallest amount, but
the part that hurts individual victims people the most.
The Minority Leader said he thought that we were ih busi~-
ness here to make sure business stays in business. -We
are here to help business that's what the Bill we did
last year was designed for, so he said in his last com-
ments, I didn't know that's why i-was here, I thought

I was here to help people. Help people in court, people
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in business, but not one part to exclude the other part,
by no means, and we do protect them, and we have not made
those changes which affect them. We have made no changes
in that which affects the éommercial lines the most part,
the non-economic area, the area which the awards will be
the greatest; but we have suggested changes where people
would not be hurt, the small person.

In the priority comments, the Minority Leader is talk-
ing about those folks not the large insurance companies,
not the commercial; but the little guy who owns a house.
Then in his secodary comments he starts talking about in-
surance rates, insurance companies, and business. I am not
so sure what he is talking about, and that's why we had
some confusion when the legislation was passed last year.

The issues are how do we make victims whole, how do
we make sure people who are innpcent are not taken advant-
age of, and parenthetically let me say, if they are at
all at fault, or like the Minority Leader said, we reduce
the recovery b§ their fault amount, remember that. They
do pay their own share that's reduce from the recovery.
But also how are we making insurance rates affordable

for everybody, how we make it more available, those are
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the issues I wrote about last year. And I tell you I
campaigned all this year and asked everybody were your
rates léwered; was 1t more affordable? As of last month
the rates were going up and the affordability was less
available to everybody. Ask anybody whose has got a
teeenage child in the household what happens to "em".
Those are small people; and that's who we are caring
about. But as far as availability.goes, and cost in the
future, this General Assembly, this side of the aisle
will be concerned about them in the fuﬁure.

The areas of hazardous waste, the areas of chemicals
hazardous chemicals, ingestation of chemicals, how do we
take care of Victims; and make that exposure predictable
for insurance companies. We are prepared to make that
giant leap, but first we must take care of people, passed
this Bill and then go on to those bigger issues which

are very complexed and which we must deal with. Thank
you Mr. Speaker.

SPEAKER STOLBERG:

Members please be seated. Staff and guest come to
the Well of the House. Will you'remark further. Repre-

sentative Taylor.
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REP. TAYLOCR: {79th)

Mr. Speaker I don't know why Representative
Tulisano voted for or against the Bill last year. I don't
know why Representative Jaekle put forth his proposals
last year. I do know why I voted for the Bill last year,
it wasn't jus to take care of big buéiness because there
is nothing that we do that affects only big business. If
the insurance rates for the big business go up we are
going to pay for those: All the little guys are going
to pay for those through higher product costs, through
higher costs for medical care. We are all going to be
affected, it is not just an issue of big business versus
the little guy.

wé sat through here last year through many long and
agonizing hours trying to put together some legislation
which would address a problem in the availability and
the affordability of insurance in this state. We all
knew that the Tort Reform Legislation that|we passed last
year was really not going to impact any new automobile
" insurance, hbmeowners insurance. It was primarily aimed
at the business insurance that'affect the big companies

‘and the small companies. The guy who owns the corner
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store, the corner garage. Those guys are affected by

these insurance rates just as easily as the big fortune

500 company.

We put together a compromise to try to make those
rates more predictable so we can bring some stability
and then all of us would see the results in the end.
I think Representative Belden brought out a very good
point; In all of the discussions about how gets hurt,
the victims, what portions they are going to get paid.
In ,any cases we are creating more victims than ever
happen in the first accident. I think we should look
very carefully at what we are doing here today, less
than six months after the legislation took effect.

If we are going to come back here every single
year and continue to meddle with this policy, and continue
to make minor changes br major changes, we are never gﬁing
to reach that point of establishing some stability in the
insurance rates so we can see the long term benefits..I
think we ought to give the legislation a chance to work.
I think we ought to try to not look at the wild cases and
the scenarios that everyone can bring up and try to tug

at our heart strings. They are very difficult decisions
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to be made, but we have to give this legislation a chéﬁce
to work. We have to give these insurance rates a chance
to stabilize, and we have to recognize that this is not
just a big business versus littlé guy, because in the end
the little guys always going to pay for those increased
rates. Let's get some stability, let's give the legis~-
lation a chance to work, and let's leave it the way it
was last year.

SPEAKER STOLBERG:

Will you remark further, Representative Fusco.

REP. FUSCO: (81st)

Mr. Speaker, question to the proponent, through you

Mr;'Speaker.
SPEAKER STOLBERG:

Please frame your question.
REP., FUSCO: (81st)

Representative Tulisano, could you explain the
difference between what we currently have before us, and
the Dram Shop requirements of last year.

SPEAKER STOLBERG: |

Representative Tulisano. |,

REP, TULISANO: (29th)

Through you Mr. Speaker, yest I do have that, I
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thought we have discussed that in bringing the Bill out,
but if you like me to do it again I will, ‘
SPEAKER STOLBERG:

'I think from the gentleman's question, he would.
REP, TULISANO: (29th)

Just give me one second to stréigten my paperwork.
Last year's Bill created a p:esumption. Just a second
my pieces of paper have fallen apart.

SPEAKER STOLBERG:

What every person needs is a good stapler, Represen-
tative Tulisano.

REP. TULISANO: (29th)

Through you Mr, Speaker, last year when in the Dram
‘Shop Provisibns there was a proposal added that there was re-
buttable = presumption that the seller who sold alcoholic
liquor to thé intoxicafed person, just prior to the
occurrence which injuries claimed would be the person
who would be liable, that is, that the last server to
the individual would be therefore held, there would be
a presumption that that person was the person who caused
the intoxication of the individpal, which ultimately re-
sulted in the injury complained out. That the presumption

was rebuttable, but it was a burden which we believe and
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most commentators believe was inappropriate since it
certainly could have been the person before that that
caused the intoxication, and the last server as example,

maybe a person who was not really involved in causing

that intoxication;
REP. FUSCQ: (81lst)

Through you Mr. Speaker, further question.
SPEAKER STOLBERG: |

Representative Fusco.

REP. FUSCO: (81st)

So what would happen now Representative Tulisano,
if the party thét was charged with serving the last drink
to the individual wanted to raise the issue that the
individual probably through a collective number of drinks
obtained at different locations probably was éxtremely
under tﬁe influence before they got to their shop.

REP. TULISANO: (29th)

Through you Mr. Speaker. Under the current law,
first of all the last server if the person was under the
influence when they got_there, is under current law not
suppose to serve again. But say an individual walked in
the door and you didn't serve "em" they may raise that

issue and sa the prior servers will be brought in and the
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plaintiff could then show that that person contributed
to the intoxication which led to the injury. It goes
“back to the real theory of Dram Shop which is that the
plaintiff has to show by preponderance of evidence that
one of the bars maybe liable no matter who it is. So
if the next to the last bar got the person drunk, as an
- example, and the final bar never served them, the plain-
tiff would be able to go easily towards the berson'who
actually caused the intoxication.
REP. FUSCO: (81st)

Through you Mr., Speaker.
SPEAKER STOLBERG:

Representative Fusco.
REP. FUSCO: (81lst)

. So the burden of proof not necessarily is no longer
'with the last place that the person was seen as present.
REP. TULISANO: (29th)

Through you Mr. Speaker.
SPEAKER STOLBERG:

Representative Tulisano.
REP. TULISANO: (29th}

The burden of proof will be on the plaintiff, but it

doesn't necessary lay on the last person that served.
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SPEAKER STOLBERG:
Will you remark further, if not will members be
seated, staff and guest to the Well of the House. Re-

presentative Nystrom. I really did call on you Representa-

tive Nystrom.
REP. NYSTROM: (46th)
Mr. Speaker,
SPEAKER STOLBERG:
Rep. Nystrom.
REP. NYSTROM: (46th)
Thank you Mr. Speaker, if I might Mr. Speaker through

you pose couple short questions to Representative Tulisano.

SPEAKER STOLBERG:

Please proceed, Sir,
REP. NYSTROM: (46th)

Thank you Mr. Speaker. Representative Tulisano
from tﬁe discussion here today, and from the discussion
in the Committee, I think it can be said that this Bill
is an attempt to restore victims so they can be made
whole, is that true? Through you Mr. Speaker.

REP. TULISANO: (29th)

Through you Mr. Speaker.
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SPEAKER STOLBERG:

Reéresentative.Tulisano.
REP. TULISANO: (29th)

That is true,

REP. NYSTROM: (46th)

Thank you Mr. Speaker, again thrbugh you. Senate
Amendment "A" is there any ?art in Senate Amendment "A"
which cuases an increase in attorneys' fees, through
you Mr. Speaker.

SPEAKER STOLBERG:

Representative.Tulisano.
REP. TULISANO: (29th)

The possibility in one part of that because there
may be more recovery under the rest of section there
maybe a possibility in those limited cases that one
may be able to recover more of an attorney's fee. On
the other hand another part of the Bill potentially
reduces it in greater number of cases.

REP. NYSTROM: (49th) |

Thank you Mr. Speaker, through.you that section ﬁhat
might cause attorney's fees to be incréased can you tell
the Chamber where those funds would come from? Through

you Mr, Speaker.
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SPEAKER STOLBERG:

Representative Tuilsano.
REP. TULISANO: (29th)

Through you Mr. Speaker I gather through the con-
tingent fee arrangement that is provided for in Sections
1 and 2 of the Bill that there is recovery for the plain-
tiff under the contingence fee arrangement.

REP. NYSTROM: (46th)

Thank you Mr. Speaker, in the Judiciary Committee
when this Bill was discussed, it was asked if we going
to change the contingence fee schedule, and we were told
we weren't touching that, at least that's my recollection,
I'll say that, that's my recollection, we weren't going
to touch that. We are going to leave that alone, we were
going to restore the givtims not touch the contingence
fee schedule, not raise attorneys' fees.

In senate Amendment "A" under my own opinionl I
think we are now not doing that. I think what wé are
doing, we are allowing as Mr. Tulisano stated for the.
opportunity for fees for the attorneys go go up in the
contingence fee area; If am wrong, I am sure you will
point it out to me, anway he speculated, because of that

I

I'd like to call an Amendment, its LCO 7236.
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SPEAKER STOLBERG:

The Clerk has an Amendment LCO 7236, designated
House Amendment Schedule "C", will the Clerk please call.
7236 its a little one.

CLERK :

LCO 7236 designated House "C" offered by Representa-

tive Jaekel.
SPEAKER STOLBERG:

Is there objection to summarization, I see no ob-
jection. Representative Nystrom.
REP. NYSTROM: (46th)

Thank you Mr. Speaker, I would like to propose a
hypothetical settlement. First of all I would start by
saying that I think the real important language of this
Améndment begins half way through line 29 begins with the
word "fee shall not include disbursements or cost in-
cufred in connection with the prosecution or settlement
of the claim or civil action other than ordinary éffiée
overhead and expenses" for example, if you have a settle-
ment of $100,000 and then you have a $10,000 cost for dis-
bursements, they may come from'medical bills, and such.

Under Senate Amendment "A" as I understand it, and
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I am not a lawyer, I'll say that right now, I am not an
attorney.

SPEAKER STOLBERG:

Representative Nystrom would you try to focus on a
summarization and then move adoption if you could please.
REP, NYSTROM: (46th)

Thank you Mr, Speaker, briefly what this would do
is set the fee that the attorney would earn from the
settlement based in the net settlement.a portion that
would not be deducted from the cost for medical care and
such that an individual as a victim might incur. A
$100,000 item, if its $10,000 in medical fees in other
words the attorneys' fee would be predicated on $90,000
a $10,000 amount for medical fees would not be subject
fo a portion to be taken by the attorney. move adoption.
SPEAKER STOLBERG:

Will you remark on House Amehdment Schedule "C",.
REP. NYSTROM: (46th)

Thank you Mr. Speaker.

SPEAKER STOLBERG:

If in your debate.you could further sort of explain,

I wasn't sure that I followed the summarization, that I

think other members may have had difficulty too.
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REP. NYSTROM: (46th)

Thank you Mr. Speaker. Basically what I am trying
to do is what this Bill is supposed to do, and that's
make the victim whole. It is not to raise attorney
fees under any portion; The thing that I object strongly
to is that I believe in Senate Amendment "A", the area
that the attorney fees are being raised is coming from
that increase in the settlement that we are going to
allow to make that victim whole. They are going to get
a little bit more of that settlement.

Last year we set up a system that that wouldn't
happen. We are going back to that system and I believe
based om my recollection that in the Judiciary Committee
we were told we were not going to do that. You know what
happen in the Senate floor, they put it in anyway. I think
that's wrong, if we are_going to restore the victim let's
restore the victim. We can do that without increasing
attorney fees and that's why I call this Amendment. I
feel very strongly about it and I would ask that when the
vote be taken it be taken by roll.

SPEAKER STOLBERG:

Request is for roll call vote, all those in favor
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of taking a vote by roll, please indicate by saying aye.

REPRESENTATIVES:

Aye.

SPEAKER STOLBERG:

Adequate numbers arrived at, the vote ﬁill be taken
by rbll. Will you remark further, if not, will members
please be seated.

REP. TULISANO: (29th)

Mr. Speaker.

SPEAKER STOLBERG:

Representative Tulisano.
REP. TULISANO: (29th)

‘Mr.,Speaker, I rise to oppose the Amendment. We
have a Bill that is complete and whole ready to go to
the Governor so that we finally can get on with establish-
ing a good system. An absolutely good system for recovering
civil damages in this state. We no longer need any more
changes aftervtoday, but let me say what did happen in
the Judiciary'Committee contraty to the statements that
were made on the floor here. |

We made it very clear the c¢urrent law says the award

which has been interpreted to be the gross award before
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deduction for collateral sources and other deductions
so that under the current law, the gross award of say
$90,000, if there was a third recovery the attorneys'
fee would be $30,000. Under the proposal in the file
copy before you, if the award were $90,000 and $30,000
in collateral sources, then the attofneys' fee would be
under $60,000 not under $90,000 as is under the law that
was passed last year. That is what we say in the Judiciary
Committee so the proposal before us does reflect what we
said would occur.

There had been no changes in the percentages no
changes in the differentials, in fact for most cases
we reduced the threshold by ihsuring that all collateral-
sources are dedﬁcted.from the net recovery before the
fees allowed to be imposed. 1In all honesty and truth-
fulness in some cases there maybe a few times when the
rate goes up, but that is the rarity, and this proposal
is unfair. I mean we know we have lawyer bashing and
battering in this place, those of us who have that pro-
fession sort of put with it., Both being politician and
being a lawyer is a difficult thiné out there in the
street some time, but let me say to you that in fact the

intent and the file copy from last year's Bill as we
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understood it. I don't mean it was intended that way.
I'm saying the way it was written, the way a number of
people interpreted it, we effectively reduced the fee.
The proposal before us is an attempt to reduce it some
more in certain other cases. Now, what Mr. Nystrom is
saying is let's make this akin to a collection case, uh,
someone owes you $1,000 note and there is no provision
in it for attorney's fees, then in féct you are never
able to pay your attorney for collecting the note for
you because that was owed you. I think that's what he's
trying to get to you. Because obviously you're not
whole. It costs some money to c¢ollect that.

I think this very narrow area you're talking about,
we have reflected the intent of the Judiciary Committee
in the file copy and the senate amendment. I think it's
appropriate, and I hope you will reject this amendment.
SPEAKER STOLBERG:

Will all members please be seated. Staff and guésts
to the Well of the House. Will you remark further?
Representative Nystrom. |

REP. NYSTROM: ((46th)

Thank you Mr. Speaker. 1 appreciate the words of
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-the Chairman of the Judiciary Committee. I don't con-
sider myself a lawyer basher. I'm a former schoolteacher,
I can't do anything to attorneys uﬁder any form. I don't
appreciate that statement. I want to restore the victim.
I'm a supporter of victim's rights. I think everybody
knows that in this Chamber. I don't think if we're going
to restore the victim's award that they should have to pay
a higher portion to their attorney than they now do under
present law as it was adopted last year.

If we're going to restore them, let's fully restore
them to the highest potential that we can do. This
amendment simply asks us to do that, that's all. It doesn't
" harm anyone. It's not going to put anyone out of business.
Simply says restore the viectim. Don't take that portion
of the settlement that was attributable to medical bil;s
or other costs for the state and have a portion of that
deducted as a fee. That's all it says. It ways restore
the victim. I think that's what we've been trying to
say, at least on your side of thé aisle promoting this
bill today. Let's restore them,

You've got a chance to do it a little bit more. I

think we should move and adopt the amendment. Thank you.
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SPEAKER STOLBERG:

Will you remark further on the amendment, the Chair
should point out that it is our intention to complete an
intended Go List this evening that includes about eight
other items. That could be done by 6.o'clock or it could
take a little longer. If we all work at it, we could be
out of here early for dinner. Representative Metsopoulos.
REP. METSCPOULOS: (132nd)

A gquestion through you to Representative Tulisano.
SPEAKER STOLBERG:

Please frame your question.

REP; METSOPQULOS (132nd)

Representative Tulisano. If this amendment passes,
would it élso restrict the amount that an insurance
company can spend on their legal defense?

REP. TULISANO: (29th)
Through you, Mr. Speaker.
SPEAKER STOLBERG:
Representative Tulisano.
REP. TULISANO: (29th)
There is nothing that allows that to happen.

SPEAKER STOLBERG:
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Representative Metsopoulos.
REP. METSOPOULOS: (132nd)

Through you, Mr. Speaker, then what we are basically
doing then is restricting the amount that, let's say
one that is an aggrieved party can actually spend on their
defense but in actuality then thé insurance companies
have a runaway expense account on attorney fees. Through
you, Mr. Speaker.

SPEAKER STOLBERG:

Representative Tulisano.
REP. TULISANO: {29th)

Through you, Mr. Speaker, that is one way to describe
whatiis going on here, there are no controls on defense
costs but certainly the cost of collection will be taken
away. It's like saying you don't get paid for the work
you do I guess. |
REP. METSOPOULOS: (132nd)

 Thank you Mr. Speaker.
SPEAKER STOLBERG:ﬁ
Will you remark further? Representative Prague.

REP. PRAGUE: (8th)

Mr. Speaker, I wasn't going to speak on this bill
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because certainly‘there's been a long debate on it. Butv
after listening to Representative Nystrom, I feel compelled
to sfand up and say that he's not the only one in this
Chamber whose a supporter of victim's rights. There are
plenty of people in this Chamber who.support victim}s
rights and certainly Representative Tulisano is one of

the most outspoken advocate of victim's rights.

Those people who supported Tort Reform last year
were not supporters of victim's rights. And I would like
to add that what we're dealing with today does nothing
with the issue of pain and suffering, does nothing with
the issue of the collateral source where somebody might
buy an insurance policy for himself. This is a very small
step in the right direction to help victims and that's
what this bill should be 511 about, and that's what our
concern should be all about.

I urge this Chamber to reject that amendment to vote
for this legislation and show the people that we are
concerned with victims. We're not concerned with lawyers
fees, we're not concerned with insurance companies. We
ought to be concerned with those victims and the bill

that we're going to have before us after the amendment
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will help do that. Thank you.
SPEAKER STOLBERG:

Will all members please be seated. Will staff and
guests come to the Well of the House. Representative
Jaekle.

REP, JAEKLE: (122nd)

‘Thank you Mr. Speaker. I want to expléin the
amendment just a little further because we're getting
some discussion on it, on the bill, what was done, and
whose supporting what. We had a long discussion through
the amendments of the joint and several liability section
of the bill. And Representative Tulisano gave an example .
at one point that showed under the old law somebody might

get a $32,000 reccovery, but under the changes that are

'being.made in the bill as amended, that might become a

$38,000 recovery. ‘

To put it as simply as I can, the amendment that
Representative Nystrom has offered says that that one-
third that the attorney gets is one-third of the $32,000,
even though with the amended bill the victim now gets
$38,000. I just want to make‘that clear because that's

the way, I know it's complex, you've got to mesh every-



9761

nd - 229

House of Representatives Thursdéy, May 7, 1987

thing in there. The attorney's fee will be determined
by the amount of the judgment. That's about what the
amendment says. Remember those orphan shares?‘ Well,
now for economic damages. We heard it, the lost wages,
the medicals. You get to go into court, not another
trial. You tried to collect .. you go into court, you
say I couldn't get from one of those defendents my
economic damages, and the court says okay, well here's
the solvent defendent, we're going to take the $10,000
byou couldn't get. This defendent has got to pay it,
defendent you pay it, here's the $10,000 victim.

But you‘kno& what happens? Another third for the
attorney of that $10,000. Oh..that's what Representative
Nystrom's saying. And/I'm a lawyer, I'm not sure I'm
commiting some sort of sin by even explaining it that way,
but thats really what the amendment does. The one third
attorney's contingency fee basically will be determihed'
by the amount of the judgment. You know the defeﬁdent
adds 50% and all of that. And that's going to be what's
recoverable.b And it comes out to $32;000 because of the
orphan share. Oh, I sée Representative Tulisano saying

I'm wrong, because of the way this is defined.
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The attorney's fees will be determined by damages
awarded and received, but the amendment says that damages
awarded and received shall not include any amount received
pursuant to, and the section of the bill that the amend-
ment goes into is, "the reapportioned economic damages."
That's the way this works, so I appreciaﬁe the support
for the bill for somebody saying, old 1aw somebody gets
$32,000, now we're going to make it $38,000, well it's
$38,000 less that extra third differences

Representative Nystrom is saying, you want to help
victims, fine, you're going to reapportion those orphan
shares to any defendent you can find. Fine, we can make
that policy decision. It's just going to be for the
economic damages. Somebody quote those out of pocket
expenses of the victim. But out of those what otherwise
might be lost, reimbursed, out of pocket expeﬁses comes
the attorneys third. What should be a fairly simple
procedure if you think about it. |

The attorney has done a good job for you, he's gotten
the trial. You get your $100,000 judgment. You collect
$50,000 or it let's say. The attorney gets a third of the

50 because that's all that was received. And you tryed to
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get that other 50 and you couldn't do it. And you go to
court and say, I couldn't get my other 50. 1It's all
economic damages. And what the judge says is, "you're
right, you solvent defendent pay the other 50." And the
attorney that might have been paid a year earlier when
recovery was obtained, says "give me my third of that 50.
I must have done a good job for you a year ago."

Now, maybe that's fair. It is ultimately a third of
the total amount Of money that the victim receives., That's
all it is, that is true. It's not an increase of the third,
but now it's another policy decision. 1Is this extra amount
we're giving to the victims for out of pocket expenses
that's coming at the expense of another defendent who

only paid his share,

e g e
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he's picking up somebody else's share. Does the attorney
- also get a third of that? That's the question. Vote
yes for the amendment, you want that extra money going

to the victim without being reduced by a third for
attorney's fees. Vote no on the amendment and say, the
attorney earned his money, it's only a third of the total
recovery, the extra money we're getting to the victim
with this reformed reformed is one-third attorney,
two-thirds victim. You can go either way. But I do

~ think everybody should know that's really what this vote
decides.

How much of this extra that goes to the victim goes
to the attorney. Thank you.

SPEAKER STOLBERG:

Will you remark further? Will you remark further
on House C? If not, Representative Tulisano.
REP. TULISANO: (29th)

Mr. Speaker, for I think the second time, and the
last time, just to make it clear that under the formal
law, the law that is currently in existanée before we,
hopefully, pass this bill unamendmended; it has been

_interpreted to say that the third attorney's fee was

0764
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on the gross award, whether or not it was collected.
And effectively, the victim may very well owe to their
attorney an amount of money on sums they never collect.

We in the Judiciary Committee and we in this Housé,
think that would be unfair. I think that's absolutely
clear. And so, let's not compare the.filelcopy with
the amendment, let's compare the file copy with what is.
And despite all the retoric affect that we have insured
that no victim will have to pay on sums of money they
have not collected. Representative Nystrom and
Representative Jaeckle are correct. There will be, in
those cases when more money is collected, a little bit
more for the person who worked for that individﬁal for
the work they have done. I'm not denying that.

And that just comes out because of the figures.
It's because we made no changes in those other areas.
But in truth and verylclearly, that we have insured
that no payments will be made unless money is actually
recovered. The curren£ law doesn't ao that.

So effectively we have reduced attorney's fees in
those areas. I hope yéu will vote on the bill; reject

the amendment, Thank you Mr. Speaker.
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SPEAKER STOLBERG:

Members, please be seated. Staff and guests to‘the
well of the House, we are about to vote on House Amendmenﬁ
Schedule C. Will you remark further? Will you remark
further? Machine will be opened.

CLERK:

The House of Representatives is now voted by rolé.

Members return to the Chamber please. The House of
Representativesvis currently voted by role call. Will
menibers kindly return to the Chamber immediately.
SPEAKER STOLBERG:

Have all the members voted? Have all the members
voted and is your vote properly recorded. If all the
members have voted, the machine will be locked. Clerk
will take a tally. Will the Clerk please announce thé
 tally. |
CLERK:

House Amendment "C" to Senate Bill #1015:
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Total Number Voting...f............136
Necessary for Adoption........;.....69
Those Voting Aye..;.................45
Those Voting Nye...........;........91

Absent and not Voting......-ceveeees.15

SPEAKER STOLBERG:

The amendment is defeated.
PR EEEE]

The following is House Amendment Schedule "C":

-

Delete subsection (c¢) of Section 1 in its entirety
and substitute the following in lieu thereof:

"(c) FOR THE PURPOSES OF THIS SECTION, "DAMAGES
AWARDED AND RECEIVED" MEANS IN A CIVIL ACTION IN WHICH
FINAL JUDGMENT IS ENTERED, THAT AMOUNT OF THE JUDGMENT
OR AMENDED JUDGMENT ENTERED BY THE COURT THAT IS RECEIVED
BY THE CLAIMANT, EXCEPT THAT "DAMAGES AWARDED AND RECEIVED"
SHALL NOT INCLUDE ANY AMOUNT RECEIVED PURSUANT TO SUB-
DIVISION (3) OF SUBSECTION (g) OF SECTION 52-572h, AS
AMENDED BY SECTION 3 OF THIS ACT: "SETTLEMENT AMOUNT
RECEIVED" MEANS IN A CLAIR OR CIVIL ACTION IN WHICH NO
FINAL JUDGMENT IS ENTERED, THE AMOUNT RECEIVED BY THE
CLAIMANT PURSUANT TO A SETTLEMENT AGREEMENT; AND "FEE"
SHALIL NOT INCLUDE DISBURSEMENTS OR COSTS INCURRED IN
CONNECTION WITH THE PROSECTION OF SETTLEMENT OF THE CLAIM
OR CIVIL ACTION, OTHER THAN ORDINARY OFFICE OVERHEAD

AND EXPENSE."
kkkkkk

SPEAKER STOLBERG:
| Will you remark further on the Bill?
REP. WOLLENBERG: (21st)
Mr. Speaker.

SPEAKER STOLBERG:
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Representative Wollenberg.
REP. WOLLENBERG (21st)

Thank you Mr. Speaker. I'll be brief, Mr. Speaker.
I sat through this last year until 4 a;m. and I sat
through much of the Summer and early Fall on a task
force with people from insurance companies and citizens
and others on this very topic we're talking about today.

And it's been discussed plenty, I don't need to
go into it, but I just want to say two of three things.
Number one, it's been alluded to here that last year
we did some things because we were in crisis in insur-
ance in the State of Connecticut and we're not hearing
about the crisis very much this year.

Could it be possibly that we weren't in quite as
much of a crisis as we were led to believe. I think
perhaps that's the fact. We were not in as much of
a crisis. What we did last year, and I ask the question
of the President of the Aetna and other people, if we
do this, will it affect the availability of insurance?
The answer was no. Will it affect the cost of insurance.
The answer was no. We did a gfeat deal last year,

~though in Joint and Several. We swept away years and
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years of development of the law in Joint and Several
liability, 4in one fell swoop . This year, wefre
putting back a very, very minor part of it. It's not
going to cost a dime more oOr less. It's a small chink
though, in the armour of the insurance companies that
we set them up with last year.

And they're crying out there because they think
this chink might succeed. 1It's only a small, small
part but it does help a little bit.

We're heard about the deep pocket. We're heard
a little hyperbole here. We're heard a little ridicule
about lawyers. Well, I guess that's where you back off
to when you're losing on the facts. Because the facts
here today, don't justify anything but passing this.

Emotions and the ridicule of attorneys and other
things, that may get to you. But it's not the fact.
The fact is this isn't an awful lot, but it is something
for the people we took so much away from last year.

Economic damages basically paid for by the Health
Insurance companies. Not alot out of the pocket of the
Casualty people. Not alot at ail. During our task

force this Summer, and into the Fall, we continually
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asked the insurance companies to give us the facts on
Joint and Several. When cases were settled as most of
the cases are, they indicated time and again they didn't
have those figures. Well if they don't have those
figures, how do they.know it's going to hurt them so
much. They don't.

They have never given us the figures on how much
the deép pocket is hurt, if you will, when there's a
settlement. They tell us they do know and they can
tell when there are jury verdicts, because they determine
that in weighing whether or not they should try the
cases. But that's a small portion of the dollars that
go out of the casualty companies. for payment of these
awards. A small amount.

Ladies and Gentlement, there wasn't an insurance
crisis. They made some bad investments. There is none
now. What we're doing will not have any effect on the
cost or availability of insurance, just as what we did
last year had no effect. And they admitted that.

Their top people admitted it. Not the propaganda you
get in the mail. They'd lead &ou to believe that the

world is crimbling down around your ears because of this.

9770
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Not true. As much of that propaganda is not tfue. I

- urge you to vote for this and let's get it on the Governor's

desk; have it signed. Thank you.
SPEAKER STOLBERG:
Will you remark further? If nét, will members please
be seated. Will staff and guests come to the Well of
the Hoﬁse. The machine will be opened.

CLERK:

The House of Representatives is voting by role.

Members report to the Chamber please. The House of

- Representatives is currently voting by role, will

Members please report to the Chamber.
SPEAKER STQLBERG:

Have all the Members voted and is your vote
properly recorded? If all the Members have voted, and
your votes are properly recorded, the machine will be
locked and the Clerk will take a tally. Will Clerk
please announce the tally. |
CLERK: |

Senate Bill #1015 as amended by Senate "A" in

concurrence.s
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Total Number Voting.......ee....137
Necessary for Passage€.......s¢...69
Those voting Yes..............;.loo
Those voting Nay......... O ¥
Those absent and not Voting;....ml4

SPEAKER STOLBERG:

The Bill is passed. It is our intention to try to

take up the following items: Calendar 524, Calendar 541,
Calendar 560, Calendar 562, Calendar 564, Calendar 568,
and perhaps Calendars 574 and 575. Clerk, please
continue with the call of the calendar 524.

CLERK:

Please turn to page 8, Calendar 524, Substitute

for House Bill 7586, AN ACT CONCERNING SEXUAL ASSAULT

IN THE FIRST DEGREE, Favorable report on the Committee
and Judiciary.
SPEAKER STOLBERG:
Representative Tulisano.
REP. TULISANO: (29th)
Mr. Speaker.'
SPEAKER STOLBERG:

Representative Tulisano.
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PA 87-227
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THE CLERK:

Returning to page 1, Cal. No. 302, Substitute for Senate Bill

No. 1015, File 448. An Act Concerning Enhancement of the Rights

of Victims of Civil Wrongs. Favorable Report of the Committee on
Judiciary.
THE CHATIR:

Senator Avallone.
SENATOR AVALLONE:

Yes, Mr. President, I would move the Committee's Joint Faﬁorable
Report and.adoption of the bill.
THE CHATR:

The Clerk has an amendment. Clerk, please call the amendment.
THE CLERK:

L.C.0. No. 7107, designated Senate Amendment Schedule "A",

offered by Senator Avallone of the 11th District.
THE CHAIR:
Senator Avallone;
SENATOR AVALIONE:
Yes, Mr., President. I move the amendment:, ask that the réadihg
be waived, and ask permission for leave to summarize?
THE CHAIR:
Without objection, you may proceed.
SENATOR AVALLONE:

Thank you. Mr. President, effective October 1st, 1986, a bill
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that was entitled Tort Reform became effective in the State of
Connecticut. After a very short time, it was determined by all
parties concerned, that is the Law Revision Commission in the State
of Connectiéut, an objective body; judges of the Superior Court;
members of the Trial Bar, both on the plaintiff's side and on the

defense side; and I would not hesitate to add members of the Insurance

" industry; came to the same determination - that that bill was tech-

nically flawed. That those technical amendments... excuse me.

Those technical flaws made the bill absolutely unworkable. Not by
intention or design, clearly. But that the rapidity with which that
bill was placed together for whatever reason, there were serious
drafting flaws. Tﬁis bill needed to be worked with. The Judiciary
Committee has worked with it for many, many months now, and has,

with the cooperation of all of the parties that I've just mentioned,
made a number of technical changes which I will go through. There
are also what I consider to be two sections of the bill wherein there
are substantive changes.

Iet me go through the substantive changes with you first. I
will then take you through the technical changes. 2And then wefcanb
get into some further debate if necessary. The substantive changes
are first. There is a section of the bill that deals with periodic
payments or structured settlements... excuse me, structured verdicts.
A structured payment schedule or periodic payment schedule says that,

or said, in last year's bill, that if all of the medical bills from
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the date of injury to the date judgmeﬁt is rendered, and all §f the
loss of earnings, during that period, are paid. And there is a sum
over and above. two-hundred thousand dollars of the figure I just
mentioned. Then that figure, over and above the two-hundred thousand
dollars, should be paid to the plaintiff or the victim, over a period
of time, as opposed to a lump sum. The Comittee, after looking at
that, felt that there is certainly nothing wrong with structured
payments or periodic payments. In fact, most large cases dealing

in potentially large awards are settled by means of a structured
settlaement, because no one in this day and age wishes to or chooses
to place such large sums of money on the table at one time. However,
the flaw in the bill, the inequity in the bill, made it mandatory
that a victim accept a structured payment. Now what is wrong with
that? What it really does is place an unfair advantage on the side
of the defendant. And it is also against the public policy. It is
good public policy, I think all parties will agree, for cases to be
settled, for actions to be settled prior to reaching trial. By
making a structured payment mandatory, and giving the advantage to
the defendant, you are saying "O.K., you have a risk of a veryflargé
award if you go to a jury. And the risk is that you will pay that
in a lump sum." A very expensive procedure. But now we take that
incentive to settle away by saying "You're not going to have to pay
that lump sum all at once, even though a jury of one;s peers say

that that victim is entitled to it." You're going to say, for example,
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in a poker game, I look you in the eye and I say "I bet you a thou~
sand dollars I have a better hand than you." BAnd you say, "Boy,
that's a lot of money." 2and you think about it and you think about
it, and you plunk the thousandbdoilars down on the table. And you
turn your cards over and you won. So I reach in my pocket and I
take out five hundred dollars and I say "I'm going to give you the
rest over the next fifty weeks at ten dollars a week." BAnd then I
run out and I buy an annuity that only costs me two hundred dollars.
To pay that amount over time. So what have I done? 1I've bet a
thousand dollars, but I've only had to pay out seven hundred. The
likelihood is I'm going to bet a lot more hands, because I'm going
to have tﬁat much more money. That creates an unfair advantage to
thé defendant. Now, in discussions, people suggested very truly,
that structured settlements are good. 2And why should the victim care
how much it costs to give him the same or better benefit? I, and
the members of the Judiciary Committee, agree one hundred percent.
We were told that the Internal Revenue does not loqk favorably upon
the money earned, thé interest earned on a lump sum payment after a
judgment is rendered. A jury cames out and issues a verdict.5 A
judge, accepting that verdict, makes it a judgment. If a structured
settlement were entered into by the agreement of the parties after
a judgment, there would be serious incoﬁe tax consequences. Poten-
tially to the victim. So we said, "Let's try and meld these two

ideas. Iet's say that in all cases over two hundred thousand dollars,




Regular Session , 95
Thursday, April 30, 1987 . ak 1935

because you don't want to even consider a structure until you reach
that kind of number or larger, let's meld those two things. Let's
not let the judgment enter on the verdict for a period of sixty
days.“» Uncle Sam is satisfied if in that sixty day period the parties
agree to enter into a structured settlement, then those income tax
potential nightmares go away. The Insurance industry or the de-
fendant pays less and perhaps the victim gets more over time. And
we take advantage of the Internal Revenue Code, instead of having
it be a penalty. This portion of the bill, although there was scme
disagreement on it, because after the sixty day period, the benefit
goes)to the victim. That is, the victim can decide if it wants a
lunp sum payment. Some people wanted that sixty day period to end
with a structured payment. The Judiciary Committee felt overwhelm-
ingly that that was not the appropriate answer. And of all of the
things that were in disagreement, I would say that this... the level
of disagreement over this particular substantive change was not very
high. Because the sixty day window allows representatives, intel-
ligent people, to suggest to the victim that you don't want that lump
sum payment because you may be better off with a structured séttle—
ment. And it works out to everybody's advantage. The kind of com-
promise that I like. And I hope that you will accept it.

The other part of the bill that is.substantively changed, and
it is one's opinion whether that is great or large or SUbstantial'

or not, was resolved in a way that I think this whole bill should '
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have been talked about last year. And we tried to focus, some of
us, on what was important. &and that is, public policy. Because
some people again will disagree, gnd reasonable ﬁen, I assume, can
disagree; that tort reform has no real substantive effect on the
availability and affordability of insurance. And I don't intend to
get into that debate with you. Iet us just suggest that reasonable

men and women can disagree. But what is true is that a great deal

'iof public policy is at stake. A very important issue is at stake

here. Again, reasonable men and women can disagree. After much
debate, and cajoling, and much leadership from some people other
than myself, a compromise was reached. Not one that was accepted
by all parties. But the compromise said that anytime there is a
civil case, there are two kinds of damages. There is non-econamic
damages. BAnd for lack of a better term, that is really the value

of pain and suffering in a case. Not quantifiable, easily. The

1336

other types of damages are economic damages. More easily quantifiable.

Medical expenSes. Loss of earning capacity. loss of wages. And we
made that distinction. And we said, and this bill says, that in a

case where a victim is injured as a result of a civil wrong, not a

criminal action, but a civil wrong, that we're going to look at those

two kinds of damages differently. We are going to say that if there
is an insolvent party, so long as there is a solvent party who par-
ticipated in a negligent act which resulted in damages to an indi-

vidual, those economic damages, and only those economic damages, are
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going to6 be paid in full. Now, the non-econamic damages. There was
a formula last year that said that a solvent defendant would pay
his or her own share of the amount of money due to the victim. And
then there would be a second bite, so to speak, of the orphan share.
That is, that share that is uncollectible.b And that remains essen-
tially the same. And I say essentially, because when one works out
all the numbers, what happens is you have a gross award. If the
victim contributed to his or her own damage, that percentage of

liability is multiplied times the gross award, which includes non-

economic and economic damages, the gross, and that is deducted from

the amount of money that the victim is entitled to. There are other
deductions for what we call collateral sources. That is, if you
went out and bought protection for yourself, a health care policy.
And you received five thousand dollars of medical treatment as a ré?
sult of the injuries you sustained in this accident. You should not
receive a double dip. You should not get that from the person who
caused you‘the injury and the insuror, the provider, from whom you
purchased that protection. A&And so those things are deducted from
the amount of money that the victim is entitled to. And when §ou |
work out the formulas, and they are a little bit complicated, but
when you work them out, you find that the victim is not compensated
twice. You find that what we have done here essentially, is one
very simple and important thing. We have made a statement of public

policy that that victim's econcmic damages will be paid to him or

1337
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her in full after the appropriate deductions. That's what the bill
does.

Is it substantially different from the 1986 act? I‘leave that
to your definition of substantial. Did it meet my definition of
substantial when I started to work on this bill as an individual
Senator énd as Chairman ofbthe Judiciary Committee? I would say
no. I think it's important to state, and I don't want to dwell on

‘what this bill does not do, but I know that there has been... have
been a number of attempts to misconstrue some things the Judiciary
Committee has been doing in‘the last three months. 2And it can
clearly be stated that the doctrine of joint and several liability
has not been restored in the State of Comnecticut, as a result of
this amendment. And I can't make the statement any clearer than
that.

let me get into other, with your permission, Mr. President,
should I finish the entire bill?

THE CHATR:

It's all right with me. With no objections, you may proceed.
SENATOR AVALLONE: ’

0.K. There are other sections that change, and they are tech-—
nical changes. They may make minor substantive changes. 2nd I think
it was agreed that those technical changes, if in fact they made
minor substantive changes, would be made in favor of the claimant.

1 And I think that's an accurate representation. But there is nothing
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hidden in here. There is nothing coming from around the corner
that gives the viétim something other than I have Suggested to you
and represented to you today. There are other‘changes, though, in
the bill. Excuse me. There is a section dealing with dramshop
legislation. There was some language that was placed in there re-~
garding a rebuttable presumption last year. For the life of me, I
can not tell you why it was put in there. I take that back. I know
why it was put in there, to solve a particular problem, but I would
suggest to you that all parties concerned acknowledged that the
language doesn't solve the problem it was attempting to reach. The
Law Revision Commission has given an extensive legal summary of why.
I don't want to bore you with it. But it is a matter of record.

In talks with various members of the Insurance industry, they didn't
propose it last year, or suggested to me they didn't propose it last
year. Didn't know why the language was in there. It doesn't solve
what same people perceive as a problem. So we merely eliminated it.
Again, nothing tricky.

Municipal liability has not changed from last year. The file
copy had originally elindnated that section, only because theré wefe
some other things that some of the municipalities felt they wanted
instead of that. And in lieu of that. That decision was changed,
and therefore we put last year's section right back in. No changes.

There is a change in the collateral source section of the bill,

but again, this was by agreement. It was found that settlements,
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when a party agrees before trial, that it will take a certain amount
of money and release the other party from all exposure, that is the

settlement. And it was found in last year's bill that that could

be determined to be a collateral source, and thereby deductible from
the judgment. All parties agreed that was a double shot at the vie-
tim. It wasn't fair. Tt has been eliminated. .

There is one other change in the collateral source bill, which
I'll clarify, I hope, forever. The idea of whether collateral
sources that are paid.or payable, are deductible. I believe that,
and I feel iﬁ's clear, that that language meant paid, and not pay-
able. We have put language in the bill this year that makes certain
that it is a deduction for collateral sources paid, up to the time of
a verdict and judgment, and no farther. And it does not mean payable.

There is a section in the bill, one of the very first line or
two, that talks about property damage. We just want to make sure
and clarify that it's property damage arising out of one of the ac-
tions covered in the bill.

There is a section on non-profit directors' and officers’'
liability. There was some question last year as to whether or!notA
somecne who was not acting in the capacity of a director or an
officer for a non~profit, merely driving one's car to and from the
meeting, acts negligently, strikes and injures somebody, whether
that immunity would cover that person under those circumstances.

We all agreed that that wasn't fair. It wasn't what was intended.
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And so we put in language that clarified that the non-profit direc-
tor and officer is immune only while performing his or her decision-~
making or policy-making capacity.

In the structure section, we continue same language that was
in last year's bill to make sure in event the parties agree, that
there should be a structure after verdict of the amount that the
victim is protected by means of securing the amounts used or made
available for that structure.

If I may, have one moment, Mr. President?

THE CHAIR:
The Senate will stand at ease.
SENATOR AVALIONE:

I believe that covers all of the sections of the bill.
THE CHAIR:

Thank you. Further remarks on the bill? On the amendment and
the bill, because apparently, all of the provisions have been talked
about. Senator Upson.

SENATOR UPSON:

Yes, thank you Mr. President. If I may ask Senator Ayalfoneb

some questions?
THE CHATR:

You may proceed.

SENATOR UPSON:

And I hope he doesn't mind standing for a little while. Thesé



Regular Session ‘ 102 1342
Thursday, April 30, 1987 . dk

are reverse roles, Mr. President. If I may, specifically on page ‘
7, and this is talking about the structured settlements, economic
vs. non-econcomic. My first question to Senator Avallone on speci-
fically line 212 of the amended bill, do economic damages mean
future economic damages? Through you, Mr. President.
THE CHAIR:

Senator Avallone.
SENATOR AVALIONE:

The answer is yes.
SENATOR UPSON:

All right. That's my first question. Also, moving on the same
séction, later on. Specifically on page 9...,

SENATOR AVALLONE:

May I clarify for a second? It also means past economic damages.
It's not limited to future.

SENATOR UPSON:

If I may move on, Mr. President, to page 9, G. If we may run
through a scenaric for everyone's benefit, inciuding mine, I'd
appreciate it-. First of all, I have one question on line 289%:

The exclusion of the word 'party' and the changing to 'defendant's
préportional share'. If I could just have an explanation, through
you, Mr. President, to Senator Avallone .

THE CHAIR:

Senator Avallone. |



Regular Session | 103 1943
Thursday, April 30, 1987 dk

SENATOR AVAIJ.ONE.:

I believe that eliminates the placing back in of the plaintiff's

share.
SENATOR UPSON:

For the formula which we'll discuss?
SENATOR AVALIONE:

Correct.

SENATOR UPSON:

If we may, for the benefit of the Circle, talk about a negligent
free plaintiff. And run through the different formulas. All right?
And the first scenario, there's no negligence on the part of the
plaintiff. Defendant 1 has forty percent negligence. Defendant 2
is sixty percent negligent. B&And is insolvent. And the econamic
loss is a hundred~thousand dollars. And the non-economic loss is
a hundred-thousand dollars. Which will never be the case, but any-
way. And the collateral source is ten thousand dollars. In other
words, Blue Cross or Blue Shield or whatever major medical paid.
So my first question, if I may, through you, Mr. President to Senator
Avallone, under the economic loss, assuming Defendant 2 is insblvent,
how much would the Defendant 1 be liable for? With a ten thousand
collateral source coming off the top?
SENATOR AVALIONE:

Senator, I think it would be helpful if we looked at the defi-

nition of recoverable economic damages. And I'm looking for that
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site. On page... excuse me. In line 220, you'll see that recoverable
economic damages means the economic damages reduced by the claimant's...
excuse me. Reduced by any applicable findings, including but not
limited to settle-ups, credits, comparative negligence, additur and
remittitur, and any reduction provided by section 52-225a, as amended
by section 4 of this act, which is the collateral source. 2and I
believe that that's the confusion. Items mentioned to me outside
of the debate, when you find that the recoverable econcmic damages
have already been reduced by the things that I just set forth, they
are already in statute, and the collateral source, which is the sec-
tion I referred to, you will find that the formula, as complicated
as it is, works. Not to the disadvantage of the defendant.
THE CHATR:

Senator Upson.
SENATOR UPSON:

Yes, through you, Mr. President. So under... am I led to be-
lieve then that under my scenario of plaintiff, no negligence; De-
fendant 1 with forty percent negligence; Defendant 2 with sixty but
insolvent; and there's ten percent collateral source, under ecbnomic
damages, Defendant 1 would then be résponsible, after reducing the
ten thousand for collateral source, ninety thousand dollars?

SENATOR AVALIONE:

Correct.
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SENATOR UPSON:

Correct. Using the same fact situwation, now moving to non-
econamic.
SENATOR AVALIONE:

| Yes.
SENATOR UPSON:

Through you, Mr. President, excuse me. Through you. What...
and again, Defendant 1, forty percent negligent; Defendant 2, sixty
percent, insolvent. The Defendant 1... there'd be no collateral
source deducted to my understanding. Is that correct?

SENATOR AVALIONE:

That is correct. Collateral sources are only deductible from
econonic.
SENATOR UPSON:

And Defendant 1 would be responsible fof forty percent of the
hypothetical hundred—-thousand dollars damages for non-economic?
SENATOR AVALIONE:

That's correct.
SENATOR UPSON:

All right. What percentage would D. 1, Defendant 1, be respon-
sible for the D. 2's sixty percent, who's insolvent?

SENATOR AVALIONE:

Forgive me, Mr. President.
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THE CHATR:

The Senate will stand at ease.
SENATOR AVALIONE:

He's responsible for forty percent of the orphan share.
SENATOR UPSON:

So that... Mr, President, through you. That would be forty
percent of sixty percent, is that correct?

SENATOR AVALIONE:

Of sixty percent, that's correct.
SENATOR UPSON: |

All right.

SENATOR AVALIONE:

Of sixty percent, that's right.
SENATOR UPSON:

All right. And so the total that D. 1 would be responsible
for would be forty thousand plus what amount? Out of a hundred
thousand?

SENATOR AVALIONE:

Some twenty-four thousand. Sixty-four thousand dollars total.
SENATOR UPSON:

That's what we got in our Caucus. Thank you very much. Now,
if we may move to one more fact situation? It was hard to understand.
SENATOR AVALLONE:

O0.K. I'mglad I came to the same conclusion you did, Senator.
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SENATOR UPSON:

If I may now. On another fact situation. Ancther fact situa-
tion.

SENATOR AVALIONE:

Yes.

SENATOR UPSON:

All right. Plaintiff is twenty percent negligent. D. 1 is
thirty percent negligent, and D. 2 is fifty percent negligent, and
insolvent. I appreciate your tolerance.

SENATOR AVALIONE:

I hope it works just as well this time.
SENATOR UPSON:

Again, the same economic, a hundred thousand dollars. Non-
economic, a hundred thousand dollars. BAnd let's also assume there's
ten thousand dollars for collateral sources. What percentage, and

.remember D. 2 is insolvent, what percentage would D. 1, who's thirty
percent negligent, pay of the economic damages?
SENATOR AVALIONE:

0.K. I think if we run through the formula, the first thing
we would do is take twenty percent of both away. So under the non-
economic, if you wouid deduct twenty thousand dollars, which is
twenty percent of a hundred thousand doilars.

SENATOR UPSON:

Correct.
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SENATOR AVALLONE:

And under the economic, if you would deduct twenty thousand
dollars. All right?
SENATOR UPSON:

All right. Under the economic, then, what is D. 1's share?
SENATOR AVALIONE: -

Now there is... all right, hold on. So you said eighty thousand
dollars under each. Now I believe we have to deduct the collateral
source from the economic. You would reduce the economic damages by
the... by not the ten thousand collateral source, but eight thousand.
That is, you have to... twenty percent of the ten thousand is not
deductible, because that's the plaintiff's share. The victim'’s own
share. You've already taken twenty percent off the top. Now you
want to take, in essence, eighty percent. A hundred percent less
twenty percent. Eighty percent. So you would deduct another eight
thousand dollars on the non-econamic side. Which would leave seventy-
two thousand dollars, gross, available to the victim, if everybody
were solvent. And eighty thousand on the non~-economic side.
~ SENATOR UPSON:

And then, under my fact situation, through you, Mr. President,
D. 1, being thirty percent negligent and D. 2, being fifty percent
negligent and insolvent. For economic, what would D. 1 be respoﬁ-

sible for?
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THE CHATIR:
Senator Avallone.
SENATOR AVALIONE:

D. 1 is responsible for the whole thing.
SENATOR UPSON:

And that would be... through you, Mr. President. That's...
SENATOR AVALIONE:

That would be seventy-two thousand dollars.

SENATOR UPSON:

I yield to Senator Robertson, Mr. President.
THE CHAIR:

Senator Robertson.

* SENATOR ROBERTSON:

Only so that we don't have to go over it again, Mr. President,
if you'd allow.
SENATOR AVALIONE:

Sure.

SENATOR ROBERTSON:

So in other words, Senator Avallone, what you're saying is that
you're taking the twenty percent gross off the top because of the
plaintiff's negligence.

SENATOR AVALLONE:

That's correct.
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SENATOR ROBERTSON:

And specifically, in the econcomic area, you have then taken
eighty percent of the collateral source off.
SENATOR AVALIONE:

Correct.

SENATOR ROBERTSON:

With the assumption that you've already taken twenty in the...
and D. 1 generally would be responsible for thirty percent of
seventy—-two thousand, which is about twenty—tﬁo thousand dollars in
round numbers.

SENATOR AVALIONE:

Right.
SENATOR ROBERTSQN:

And then D. 1 is also now responsible for the insolvency of
D. 2.

SENATOR AVALIONE:

He is responsible now for all, after you've made the deductions,
all of the economic damages.
SENATOR ROBERTSON:

All right. And my question then is, and please try to follow
me. I'm not trying to...
SENATOR AVALLONE:

No, no. I understand.
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SENATOR ROBERTSON:

You're taking the plaintiff's negligence off the top, but then
the plaintiff does not share in the insolvency as well?
THE CHATR:

Senator Avallone.

SENATOR AVALLONE:

As you suggest that, as to the economic, you're correct.
SENATOR ROBERTSON:

And is there a... mathematically, one could almost suggest that
it would make sense... the plaintiff is sharing in his or her twenty
pexrcent negligenée of the gross amount;

SENATOR AVALIONE:

That's correct.

SENATOR ROBERTSON:

One could create an argument of consistency, that the plaintiff
should also have shared in the twenty percent of the uncollectible
amount. And I'm assuming that there was a rationale as to why you
did not do that?

THE CHAIR: | - "

Senator Avallone.

SENATOR AVALIONE:
' If there were... if you work it the other way, Senator, you

would wind up... if there were an insolvency... all right. Let me

just clear my thoughts for one second. O0.K. Let me see if I can
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answer you this way. Non-economic damages are treated the same,
except that the plaintiff's share of contributory negligence is not
allowed to be reapplied to the orphan share in the case of an orphan
share. All right. The non-economic damages... you and I were just
talking about economic. The non-economic damages are treated the
same as last year, except that the claimant's share of contributory
negligence is not allowed to be reapplied to the orphan share, in
the case of an orphan share. The formula is adjusted to apply all
collateral sources to the economic damages, which I've done. Pre-
venting the claimant from benefitting twice from the new application
of the allocation of the economic damages. The old treatment of
non-economic damages remains the same, to the extent that the defen-
dant pays his or her percentage of negligence. First against the
recoverable non-economic damages. And again, to an orphan share,
if, in fact, there is one. That's the best way I can explain it.
THE CHAIR:

Further guestions? Senator Robertson.
SENATOR ROBERTSON:

Yes, Mr. President. And Senator...
THE CHATR:

I've allowed this dialogue to take place because I think that
probably my constant interruption would probably take too long, but
please pay attention to the fact that there is the Chair that must

have some order to this, because...
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SENATOR ROBERTSON:

Mr. President, we're always aware that there's a Chair. And
I sincerely appreciate your liberalness in allowing this sort of
question and answer. Tony... Senator Avallone, in dué respect, I'm
trying to understand in my mind a rationale to a mathematical formula.
And unfortunately, I think that you've been compelled to read a re-
sponsé which I don't understand. Understand... maybe I can make my
question very, very clear. And being non-mathematical about it.
If there were three people responsible, including the plaintiff,
twenty, thirty, fifty. One person's share is twenty percent of all
the responsibility. &nother cne's share is thirty percent of all
the responsibility. Another one's share is fifty percent of all
the responsibility. If one is insolvent, then it seems the other
two bodies have a responsibility in sharing of that insolvency. And
that seems to be consistent if you were to follow your pattern as
to how you're handling the collateral source. And mathematically,
a formula should be consistent.. And I'm only asking. I'm not saying
I agree or disagree. I'm trying to follow fhe rationale as to that
elimination of that consistenqy at that moment.
SENATOR AVALIONE:

It seems to me that when... and the only answer I can give you
over and over again, whether it's right or wrong, because it's the
way I understand the bill. When you take that plaintiff's share

off the top, the twenty percent, and then you apply the formulas to
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what's left, the allocation is made in that way. You're not saying
that the insolvent share is fifty percent of a hundred thousand.
You're saying it's fifty percent, in this case, of saomething much
less than that, because you've made these deductions already. I
think your argument would be consistent if I did all the formulas
off the gross amount. Then I would have to come back in and plug
in exactly what you say. Give that solvent defendant a break...
not a break, but apply the formula, again, to bring in the plaintiff's
ﬁegligence. T believe what you are saying is taken care of by taking
the plaintiff's negligence and the collateral source right off the
top. So that when you apply the formulas, you're applying the same
percentage, but only against a much smaller number.
SENATOR ROBERTSON:

Mr. President?
THE CHAIR:

Senator Robertson.
SENATOR ROBERTSON:l

My purpose, and I appreciate you allowing me to accept the
yield from Senator... is really not to debate or suggest what'é right
or wrong. It's just to create an understanding. I now understand.
I may not agree with it, but at least I understand it. And I thank
you, and I would yield back to Senator Upson.
THE CHATR:

Senator Upson.
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SENATOR UPSON:

Thank you Mr. President. If I may plod along on my fact situa-
tions, Mr. President? Through you to Senator Avallone. I believe
we ended on economic damages, and that was, under my fact situation,
of the plaintiff being twenty percent, D. 1 being thirty and D. 2
being fifty and insolvent. That D. 1 was responsible for seventy-
two thousand dollars of the economic damages of the plaintiff, after
subtracting the plaintiff's negligence and eight thousand, as we
said for collateral source. If I may move on now to non-econcmic.
And just...

THE CHAIR:

May I ask a question? Because in your presentation, Senator
Avallone...

SENATOR AVALIONE:

Yes.

THE CHAIR:

Would one conclude that you are not disturbing the non-economic
loss?

SENATOR AVALIONE:

That's correcf.
THE CHAIR:

So that that's already in the law. So that your references

that you've made actually is to non=-economic... to the economic loss?




Regular Session _ 116 1356
Thursday, April 30, 1987 \ dk

SENATOR AVALLONE:

To the econcmic, that's correct.
THE CHATR:

The non—-econaomic loss remains the same as in the... as we have
in the law now. Is that correct?
SENATOR AVALIONE:

Except that the claimant's... and I... except as I referred my
answer to Senator Robertson.

THE CHAIR:

All right. Senator, you may proceed.
SENATOR UPSON:

Well that's what I'm getting at, Mr. President. B2nd that is,
now we're on non-economic, and we have the fact situation. WNo de-
duction for collateral source under non-econcmic. What I'm trying
to find out is, I guess, D. 1, who's thirty percent negligent, what
percentage is he going to... or she going to pay of the non-economic
loss? Is that percentage based on the hundred thousand dollafs?
Or on the eighty thousand dollars? Or a percentage as is now of the
fifty thousand dollar insolvent D. 2? That's what I'd like, if I
could, for the record?
SENATOR AVALIONE:

He pays...
THE CHAIR:

Senator Avallone.
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SENATOR AVALIONE:

...thirty percent of eighty thousand dollars. And then he pays
thirty percent of the orphan's share. |
THE CHATIR:

Senator Upson.
SENATOR UPSON:

All right. If I may, Mr. President, have just the calculation
for that. If it's possible.
SENATOR AVALIONE:

The thirty percent of the non-economic is twenty-four thousand.
SENATOR UPSON:

Correct.
SENATOR AVALIONE:

Then, if I'm not mistaken, you take fifty percent of the... no,
he pays the whole thing.
THE CHAIR:

I always knew that lawyers weren't good mathemeticians.
(Laughter.)
SENATOR AVALIONE:

Forgive me for bringing this...
SENATOR UPSON:

Except when our fee is concerned, Mr. President.
SENATOR AVALIONE:

He then pays... I'm sorry, Mr. President.
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THE CHAIR:
Senator Avallone.
SENATOR AVALLONE:
It's funny because I was right in the first place. I shouldn't
have asked a question.
SENATOR UPSON:
I know that. I think you're right.

SENATOR AVALIONE:

He pays thirty percent of the eighty thousand dollars, then
pays thirty percent again, that's the second hit, of the non-economic.
And then he's going to be responsible for all of the economic.
SENATOR UPSON:

All right. So the total... so he's... excuse me, Mr. President,
through you. So he's... D. 1, solvent, is responsible for thirty
percent of the eighty thousand. And then he's also, or she, is re-
sponsible for thirty percent of the fifty thousand...

SENATOR AVALIONE:

Of the fifty percent.
SENATOR UPSON:

Of the fifty percent.
SENATOR AVALIONE:

Which would be twelve thousand dollars. Wwhich in my mind is
thirty-six thousand dollars plus the seventy-two thousand dollars

of economic.
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SENATOR UPSON:

All right. Thank you. 2nd if I may move on.
THE CHAIR:

You may proceed. I think you're moving right along, Senator.
SENATOR UPSON:

Thank you. I'm trying to. Now I'm going to yield, if I may,
to the distinguished Senator from Cheshire.

THE CHAIR:

Senator Robertson.
SENATOR ROBERTSON:

Thank you very much, Mr. President. Again, through you, Sir.
Senator Avallone, if we could go through that one more time. Because
my figures, and even as you were calculating, there were two possi-
bilities in your mind. And I'd like to know which one it is. What
I have done is I have taken, on that specific case of a hundred
thousand, eighty thousand after the plaintiff's negligence of twenty
percent has been deducted, I have then taken thirty percent of the
eighty thousand, which is twenty-four thousand.

SENATOR AVALIONE:

Right.
SENATOR ROBERTSON:

I have now suggested that the plaintiff is due eighty thousand,
so I have taken that eighty thousand, I have deducted twenty-four

thousand, which leaves a balance of fifty-six thousand dollars. And
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then I have taken thirty percent of that fifty-six thousand dollars,
which yields sixteen thousand, eight hundred. Therefore, Defendant
1 would then be eligible... not eligible, required, to pay forty
thousand, eight hundred. BAnd that is a substantial difference.
If you're taking thirty percent of fifty percent of the award, there
is a difference.
SENATOR AVALIONE:
That's correct.
SENATOR ROBERTSON:
. Now, the formula reflects that logic? Because even you were
confused.
SENATOR AVALIONE:
| : That's correct.
SENATOR ROBERTSON:

And I would like to be certain, at least through legislative
intent, if the formula as written is confusing, at least those
people who make a living doing it will have a clear record as to
where they find how to do this. God forbid they should ask you or
me. j
THE CHAIR:

I think you mean the plaintiffs as well as the lawyers.
(laughter.)

SENAEOR AVALIONE:

I told you this wasn't my plan. But no. You are correct.
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SENATOR ROBERTSON:

So in the situation of a hundred thousand dollar non—econamic
loss...

SENATOR AVALIONE:

That's correct.
SENATOR ROBERTSON:

Excuse me for going over this, Mr. President, but I'd like it
to be as clear as possible. We deduct the twenty thousand dollars
for the plaintiff's negligence, yielding a net award to the plaintiff
of eighty thousand dollars. D. 2 is fifty percent negligent, but
is insolvent. So therefore, D, 1, who is founf to be thirty percent
negligent, must contribute, on a voluntary basis, right? Thirty
percent of that eighty thousand dollars, which yields twenty-four
thousand dollars. 2And then they must also be responsible for thirty
percent of the difference between the eighty thousand and twenty-
four thousand, which is fifty-six thousand. Thirty percent of that
fifty-six thousand is eighteen thousand... excuse me. Sixteen
thousand, eight hundred. Therefore, D. 1 would be responsible for
forty thousand, eight hundred dollars.

SENATOR AVALIONE:

I hate to impose this upon the Circle. But when we're going
to work this formula for legislative intent, I would rather do it
in a room, quietly, where we can both agree. Because there clearly

is no intention on my part to deceive. And I know that from Senator
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Robertson. So if we're going to work a number for the record, we
wought to do it quietly in the confines of some rooms. So if T
would suggest we do the other parts of it, and then maybe this can
be cleared up in five minutes. And I apologize to my colleagues.
SENATOR ROBERTSON:

Mr. President?

THE CHAIR:

Senator Robertson.
SENATOR ROBERTSON:

If I might yield back to Senator Upson, if he has any other
questions about some of the other items?
THE CHATR:

Senator Upson.

SENATOR UPSON:

If T may, I'd appreciate that, Your Honor. Your Honor I'm
going! Mr. President. I was not trying to deceive or confuse. I
was trying to... we were trying to find out...

THE CHAIR:

I never use the word 'overrule' or 'sustain'. That should giVe
you a signal. (laughter.)
SENATOR UPSON:

To watch out for the future. All right. Off those economic
and non-economic damages, if I may. On the collateral source section.

Which is on I believe, page 11. A. Section 4. It states that the
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personal injury or wrongful death actions arising out of professional
services of a health care provider, doctors or hospitals, occurring
on or after October 1lst, '85 and prior to October 1ist, '86, this
act will be effective. I gquess my question here, I realize that in
1985 we passed a collateral source act, and I believe this is a
technical correction.
SENATOR AVALLONE:

That's correct.
SENATOR UPSON:

Collateral source act as to health care providers. 1Is the in-
tent to bring that in to this act? Is that the intent?
THE CHAIR:

Senator Avallone.

SENATOR UPSON:
Through you, Mr. President.
SENATOR AVALIONE:

That's correct. Through you, Mr. President, that's correct.
SENATOR UPSON:

I have one... I guess a logical question, through you, Mr.
President. If a lawyer does not file... files something after...
files something before, then this will... the present law or the law
that was in effect from '85 to '86, would govern. And then '86 to
the date of this act would govern. Is that correct? Mr. President,

through you?




Regular Session , . 7 124
Thursday, April 30, 1987 - dk

THE CHAIR

Senator Avallone.
SENATOR AVALLONE:

It is... one of the problems with the prior act, or existing
law, was that there was confusion over wheéhér or not the cause of
action arose as of the date the injury occ‘tllrr:ed, or on .the date of
filing. That was one of the thjngs that created a tremendous amount
of trouble implementing this law. This acﬁ is making i,tg“clear that
it is when the accident occurred or the injury was sustained. That
triggers .this.
SENATOR UPSON: ‘

Through you, Mr. President. But just as to the collateral
source role and nothing else?

SENATOR AVALIONE:
Yes, that's correct.
SENATOR UPSON:
Thank you very much. If I may also talk about section 7 on

page 13. 432 on down. The former act included.. . did not include

1364

the word 'error', line 438%. It says "...immune frcxn civil li&;bility

for any act or amission..." no, that's stricken out. Now we've
added "...tesulting from any error or amission made in the exercise
or such person's policy or decision—makihg responsibilities..." You

stated that this really was put in to apply to people driving home,

or driving during thier course... while they're... as a non-profit °
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directdr? I believe... to e, this seems to be taking in many more

situations than thét, and if yoxi could eléborate,' I'd appreciate

it, Mr. President.

THE CHATR:

Senator Avallone. ¢

$
¢
i

SENATOR AVALLONE:
Through you, Mr. President.’ If I... if you inferred frem my

statements tiiat that was the only lsi't;uation, I was wron.g.:i Idon't
think I said that, but let's make it perfectly clear. I am not

trying to carve out, nor are the drafters of this bill, attempting
to carve out any one factual set of ciféumstan?es. But rather, to
limit the i_.tymunity to, and the language sets forth, when ydu-;are

dealing in the exercise of such person's policy or decision-making
responsibilities. So I am not carving out the one factual exampie’

L

that I used. But rather in the positive, stating specifically,*
what the immunity covers.
THE CHATR:

Senator Upson.

' SENATOR UPSON: o

Yes. And Mr. President, to Senator Avalloné. And the efféctive
date of the act as I read it would be October 1st, 1988. 1Is that
correct? Through you, Mr. President. |
SENATOR AVALLONE:

Mr. President, no it is not. It is October 1st, 1987.
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SENATOR UPSON:

1987. Bad math again.
SENATOR AVALLONE:

I'm listening.
THE CHAIR:

Senator Upson.

SENATOR UPSON:

Yes, Mr. President. I really have no other questions. I would
like... if we... T don't know if he's going to ask for a recess Jjust
to explain that final answer on the non-economic?

THE: CHAIR:

Is it appropriate? Did you want to continue, or did you want
to have the recess so that thoée who want to participate in the
conference would adjourn to the Caucus room. Is that what you want
to do at this time, Senator?

SENATOR AVALIONE:

T would prefer that if the numbers are being worked out, some-
" one whose math is better than mine, obviously, that they do that,
- and they can resolve that question there. I would just as soon con-
tinue.
THE CHAIR:

Proceed.
SENATOR AVALIQONE:

With any other secticns. And then we can come back to that one
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SENATOR UPSON:

All right. T guess I'll have one final question to Senator
Avallone, through you Mr. President. The section for structured
settlements, does the sixty day requirement still... is that still
incorporated invthis... the new amended bill?

THE CHAIR:
Senator Avallone.
SENATOR AVALLONE:

Through you, Mr. President, yes.
SENATOR UPSON:

And last question to edify that, does that mean, through you
Mr. President, that after a verdict is rendered, there's still a
sixty day period before a final judgment is entered? OR before the
parties determine whether... the plaintiff determines whether or
not he or she wants a lump sum settlement?

SENATOR AVALIONE:

Through you Mr. President.
THE CHATR:

Senator Avallone.

SENATOR AVALLONE:

I understand your question. The final judgment will not ren-

der until the sixty day period has ended.
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SENATOR UPSON:

All right. And as far as the dramshop act. And this is the
last question. In section 11.

SENATOR AVALIONE:

Yes?

SENATOR UPSON:

The section that's been brought back in, section... well,
there's no A now. Is that... B was done last year, but A... the A,
is that the former... we're reinstating the former statute that
existed before we changed it on October 1lst of last year?
 THE CHAIR:

Senator Avallone.

SENATOR AVALIONE:

Yes, that is my understanding, through you, Mr. President.
SENATOR UPSON:

And through you, Mr. President, that's the same amount of in-
surance? Twenty to fifty? And all the other applicable...
SENATOR AVALIONE:

Through you, Mr. President.

THE CHAIR:
Senator Avallone.

SENATOR AVALIONE:

That is correct.
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SENATOR UPSON:

And so my last comment is then that we now, with the passage
of this, and I'm going to vote for it, Mr.-President. With the
passage of this, we'll now have, for a period of time, three stan-
dards, three different sets of... should we say laws pertaining to
wrongful death actions and personal injury actions? One, that occurred
before October 1st, 1986. One, that occurred after October 1lst, 1986.
And then October 1st, 1987. Thank you very much, Mr. President.
And I appreciate Senator Avallone's remarks.
THE CHATR:

Further remarks? Senator Freedmah.
SENATOR FREEDMAN:

Thank you Mr. President. I just want to thank Senator Avallone
for such a concise presentation of a very difficult subject. I
truly understand what you said. I know it has been a terrible burdeﬁ
dealing with this particular law. And I do plan to support this,
and T hope that everyone on this Chamber will support this bill.
Just the technical changes alone had to be addressed. And I think
the Committee and everybody that was involved in the neqotiatioﬁs
should have our respect and our vote.
THE CHAIR:

Further remarks? The Senate will stand at ease to work out
the formula and the arithmetic that has been a burden to many people.

And that might clarify the issue in time. The Senate will come to
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order. Senator Avallone.
SENATOR AVALLONE:

Yes, Mr. President. I believe that if Senator Robertson would
pose the figures again, we will be able to run through this fairly
quickly.

THE CHAIR:

Senator Robertson.
SENATOR ROBERTSON:

Yes, thank you very much, Mr. President. We have gone through
the figures and I would like to state the case and then when Senator
Avallone agrees, then I think we would at least be in agreement as
to what the formula does on the case that we have presented. BAgain,
very quickly, the case was that it... the plaintiff was twenty per-
cent negligent, D. 1 was thirty percent negligent, and D. 2 was
fifty percent negligent. D. 2 is insolvent. How do we determine
what D. 1's share is? Initially, the twenty percent was taken off
the hundred thousand dollar award, leaving a net of eighty thousand.
Initially, and I...

SENATOR AVALIONE:

Senator, I think you were saying there's a hundred thousand

non-economic and a hundred thousand economic.
SENATOR ROBERTSON:
Mr. President, through you. I am only dealing with the non-

economic because had agreed on the economic earlier. And citing
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section 3d, of the aﬁendment, we determine by carefully reading 3d
that the fraction for D. 1 is 3/8ths, and not 3/10ths. 2And when
you multiply 3/8ths times the net of eighty thousand, that yields
D. 1 with an initial cost of thirty thousand dollars.
SENATOR AVALIONE:

That's correct.
SENATOR ROBERTSON:

And then applying D. 1's percentage back to thirty percent,
not 3/8ths, but thirty percent. Again interpreting 3d of the amend-
ment, D. 1 would then be responsible for picking up fifteen thousand
dollars of the orphan share. Therefore, D. 1's total... I'm trying
to think of the proper words. D. 1l's total cost would amount to
forty-five thousand dollars.
SENATOR AVALIONE:

On the non~economic side, that's correct.

. SENATOR ROBERTSON:

On the non-economic side.
SENATOR AVAILLONE:
That is correct.
SENATOR ROBERTSON:
Thank you Mr. President, and I appreciate the Chamber's willing-
ness to allow Senator Avallone and I to clarify that point.
THE CHAIR:

All right. Further comments? Roll call is in order. Clerk,
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please make an announcement for immediate roll call.
THE CLERK:

Immediate roll call has been ordered in the Senate, will all
Senators please return to the Chamber. A roll call has been ordered
in the Senate, will all Senators please return to the Chamber.

THE CHAIR:

The first order is the adoption of Amendment Schedule "A", L.

C.0. No. 7107. &Am I correct, Senator Avallone? Motion is to adopt
Amendment Schedule "A", L.C.0. No. 7107. The machine is open, please
record your vote. Has everyone voted? The machine is closed,

Clerk please tally the vote.

Result of the vote: 33 yea, 1 nay. _The amendment is adopted.

We're now on the bill, as amended by Schedule "A", L.C.0. No. 7107.
SENATOR AVALIONE:

I think that enough has been said to explain this bill, Mr.
President. And I would move a vote, unless there is any other...
THE CHAIR:

Clerk, please make an announcement for an immediate roll call.
Senator Robertson, you wish to be recognized?
SENATOR ROBERTSON:

Yes, just very, very briefly, Mr. President. Of course, we're
all aware that this is a reaction or a clarification or some perceive
it as a correction to what was done last year. I think it's a change

that should not have been necessary this year because it should have
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been done last year. Thank you.
THE CHATR:

Senator larson.
SENATOR LARSON:.

Thank you Mr. President. Mr. President, I would rise to cam-
pliment the Chairman of the Judiciary Committee for the fine job
that he did in both bringing out the bill and seeing this bill work
its way through the General Assembly. I think it's entirely appro-
priate that during Victim's Rights Week we have a bill before us
that seeks to protect victims. Throughout this process, and I assure
all of you in the Circle that there has been many opportunities on
the part of the Chairman and other interested parties to get differing
interest groups, primarily the Insurance industry and the Trial Bar,
to reach an agreement. The thing that I find most compelling about
this bill before us is that it is a bill neither for the Insurance
industry or the Trial Bar, but a bill for victims. The basic tene-
ments and commitments that have been adhered to are producing a tech-
nically correct bill that has come before us. A bill that looks out
for victims. That tries and has an effort that's geared towards
settlement. And also has predictability within the confines of the
bill. It's an important step. It was one that was reached, and I
want to commend again the attorneys in our Caucus who put this bill
together. Because this bill was put together after the parties could

not reach agreement. I commend those attorneys and the Chairman of -
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the Committee for a fine job that's done. And a bill that I think
will go a long way towards protecting victims in the State. Thank
you.

THE CHATR:

Further remarks? Senator Robertson, followed by Senator O'Leary.
SENATOR ROBERTSON:

Thank you very much. I do have to stand up as a member of the
Minority Party and put a slightly different hat on. There was a
great deal of criticism last year of the Majority at that point as
to major amendments very late before the issue was voted upon. And
if I may, in a very calm way, suggest that this is the exact same
thing that there was a great deal of criticism laid upon us last
year.

THE CHAIR:

Senator O'Leary.
SENATOR O'LEARY:

Thank you Mr. President. I think the remarks by Senator Robertson
are well taken. It is obvious that sometimes it can't be avoided.
That something comes in this late, and I think you were very paéient.
Your Caucus very understanding. And we're very grateful for that.
Also, I think that we should point out for the record that there are
people in this State and in this Chamber, in this Chamber in particular,
for... who worked so hard and diligently on a sﬁbject such as this.

And in no way can we compensate them monetarily. And I refer speci--




Reqular Session ‘ 135 1975
Thursday, April 30, 1987 . dk

fically to our two attorneys, Kevin Brown and Mark Taylor, who have ‘
worked consistently into all hours of the hight to help craft this
bill. T should also note that‘there have been people who, some of
whom are employed in the Insurance industry, same are self-employed
attorneys, who regardless of their position on the bill, have attempted
to make the bill a better bill and to make it technically correct.
And I think that's very gracious and generous on their part. And I
think that should be noted. That when you attempt to craft a piece
of legislation, to have the cobperation of people who are not even
sure whether they support it or not, but are nevertheless willing to
lend their time and expertise to help make it as good as you can make
it, I think they should be complimented and their work should be
noted. This bill is typical of many that come before this legisla-
ture. And that is the contribution that citizens from without the
Chamber make to this process.
THE CHAIR:

Senator Avallone.
SENATOR AVALIONE:

Yes, Mr. President, I had not intended to speak, but in tha£ we‘
are handing out kudos. I want to apologize to the members of the
Chamber for not being thoroughly prepared With an appropriate example
that should have been on your desks. And I apologize for that. But

I believe that the record has set it straight. And I want to thank

Senator Robertson and Senator Upson for assisting me in doing that.
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Because what we do want is a clean bill. We do want something that
people will be able to enforce and work with in our Judicial systemn.
I want to thank the leadership. I've learned a lot as a State Sen-
ator in the last three months, and as Chairman of the Judiciary
Committee. About the Majority and the-Minority Party and about my
fellow Senators. There were those who said it could not be done.
This is not Senator Avallone's victory. This is a lot of people's
victory. This bill says a lot, but it goes far beyond the merits
of this particular piece of legislation. Anyone who thought that
this body could register thirty-five green lights on Tort reform on
Januaxry 4th of this year, could have made a substantial amount of
money. Because the odds were fairly long. My leadership gave the
Judiciary Committee the opportunity to have its head. Perhaps, to
have its will. 2And the issue was debated and it was challenged and
some people in this Assembly... not myself, but many people, dared
to be a little different. Dared to stand up and say something has
to change. And they sent a message. And I'll tell you, I'm proud
to be a State Senator today. And I'm proud for 36... 35 green lights.
Not for Tort reform, but for the process that we hoid so dear in this
Chamber. I thank you.
THE CHAIR:

Clerk, please make an announcement for immediate roll call.
THE CLERK:

Immediate roll call has been ordered in the Senate, will all
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Senators please return to the Chamber. Immediate roll call has

been ordered in the Senate, will all Senators please return to the

Chamber.
THE CHAIR:
Question before the Chamber is a motion to adopt Cal. No. 302,

Substitute for Senate Bill No. 1015, File No. 448, as amended by

Senate Schedule "A", L.C.0O. No. 7107. The machine is open, please
record your vote. (There is applause at the vote.) Has everyone
voted? The machine is closed, Clerk please tally the votes.

Result of the vote: 34 yea, 0 nay. _The bill is adopted. May

we have order please? There is further business. Senator DiBella.
SENATOR DIBELLA:

Thank you Mr. President. I was absent from the Chamber on Cal.
No. 416, and I would ask to vote in the affirmative.
THE CHATR:

The record will so note.
SENATOR DIBEILLA:

I'd also like to announce that on May 6th at 9:30 a.m., there'll
be a Finance, Revenue and Bonding meeting.
THE CHAIR:

Further announcements? Senator O'Leary.
SENATOR O'LEARY:

Thank you Mr. President. It's our intention to come in next

week on Wednesday at 1:00 with a Caucus at 11:00... Democratic Caucus
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REPRESENTATIVE BUTTERLY: ((cantinued)

this doctrine can be reinstated and we will still
have a strong insurance system in this state,

but very inmportantly and most impertantly, we will
protect the rights of the vietin.

So, 1 thank you for your time this afternoon.

SENATOR AVALLONE: Are there any questions from the
Members of the Committee? Thank you, Representative
Butterly. Are there any other Legislators? or
Representatives of State Agencies? Very goeod.

REPRESENTATIVE TUL1SANO: Alan Hayes?
ALAN HAYES: Good afternoon, Mr. Chairman.

SENATOR AVALLONE: 1 want you %o use the microphone,
-...bring it closer to you so that .....

ALAN HAYES: 1 am suffering from a 1little bit of laryn-
gitis, so please bear with me. This afternoon,
1 would like 4o speak H#o dhe isswues with regard
to Proposed Bill 1015, an act concerning the
enhancefient of the rights of victims of eivil
wrongs. One year ago this month, 1 came before
this Committee and presented testifiony regarding
the then-proposed tort reform act, whieh has since
become Public Act 8638. My position at that
time was one of oppositien.

My position was not based on a full and complete
knowledge of the workings of the Connecticut
Civil Law. 1€ was not based on the fact that 1
understood the complex nature of the imner-workings
of the checks and balances of the Judicial System.
it was based on one very simple fact that 1 now
have before me every day of my 1ife. 1 know what
it is to be the father of a vietim, 1 know what
it is to walk down the halls of the trauma centers;
1 know what it is o be present when the fimal
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ALAN HAYES: (continued)

truth is given to a family in a reality that a
life has been changed forever is made known to
them. I know what it means when somebody comes
up to you and avoids looking in your eye, and
says: I am sorry; we have done everything that
we can possibly do; but there isn't any hope.

Because sometimes, I was the person who was

saying those words. Knowing this, knowing what
families have gone through and will go through,
knowing what it really is to be a victim of

not only an event that you don't have any control
over, but also the nightmare of attempting to put
your life back together again. Knowing this and
living proof this, I could not stand by and say

or do nothing while I witnessed what little rights
the civil victim had at that time be cast aside.

It was very difficult for me as a victim to open

up old scars. It was very difficult for me to

open up closed passages of my life in an effort

to bring some humanity and to bring some compassion
into the argument that raged back and forth. All

I ever attempted to do was to say that there are
people that make up these numbers. There is flesh
and blood in back of these arguments. These are
human beings. These are families, and there, but
for the grace of God, go you and your family.

With the passage of Public Act 86338, the victim
and the families of the victims became a victim

a second time around. The full right of recovery
was lost, limitations were places on what could

be paid in an attempt to recover just compensation,
Structured settlements came into being, settlements
that could not be altered to adjust the changes

of everyday life, and to the changes of the medical
condition of the victim or of the condition of

the family.

Apparently, somebody was listening. Somewhere
a little voice of reason was heard, because here

T S A T
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ALAN HAYES: (@ontimnued)

we are again. Only now, you as a Committee have
the opportunity to permit Raised Committee Bill
1015 out onto the floors of the House and the
Senate where these rights ean be given baek to
the people of our State, You have the ability
to bring cempassion and reasen baek inte aeur
eivil justiee system. And yeu have the ene
element that every victim,that every vietif's
family, that everyene who in mid-heartbeat has
had their 1ife turned inside eut se desperately
eries out fer: yoeu ean eerreet a wreng that has
been dene.

You have the ability %o turn back time and demi-
onstrate to the people of this state that the
family does count, that the person is mmportant
and that human 1ife is just not a number. 1

ask that you submit a favorable report on the Bill
and that it be sent to both Chambers of the
tegislature where it can be given a fair and open
oppoertunity to be passed and signed into law,

Thank you.

SENATOR AVALLONE: Are there any questions? 1f not,
thank you wvery much.

REPRESENTATIVE TULISANO: Judith Hersey?

JUDITH HERSEY: Good afternoon and you will have to wﬁaa§gH}@!?
with my throat too, but anyway: 1 am delighted
to have an opportunity once again to be able to
address the issue of tort reform.

1t was about a year ago that 1 first came to

the State Capitol and the first thing that 1
said was that 1 was there to represent your hum=
anitarian conscience. Everytime that 1 have an
opportunity to think back on that saying ,, 1
realize that that really was just a portent of
things to come. That's really all the victims
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JUDITH HERSEY: (continued)

here are really trying to do today. As a parent

of a trauma victim, the incorporator and President
of the Trauma Victims' Support Group of Connecticut,
and as a very concerned citizen,; I would like to

say that I feel impelled to be here. The net-
working that I have done with victims throughout
the state since that day,; a year ago, has given

me more strength to come back and make you realize
that there is a group that you have to recognize
here.

Alan mentioned the word "nightmare", and every
time that you ever see any articles in the paper,
somewhere in that article about victims, you are
going to hear the word "nightmare." Since I

saw what a 40,000 pound bus did to my son's body,
I have to concur with that term, and I think that
that is what makes those of us who are victims
come here; because what we want you to do is to
understand that you have to recognize us as a
group.

Recently, I attended a conference that was dealing
with how to set up crisis teams in school systems
and a speaker mentioned something. She said that
there was an Oriental symbol for crisis; and that
it was two symbols actually put together and one
of them was for danger and the other was for op-
portunity. I think that those of us who have been
victims are learning from the dangers that we have
seen, but we are daring to take the opportunity

to draw on that experience to make sure that

the future victims have the road a little easier
to walk.

Also, the business of determining: who is a victim?
Or what kind of victim? Whether it is a civil
victim or whether it is a criminal victim, I

feel overlooks some important facts. I would like
to ask anyone in this room if they walked into an
emergency room or a trauma room or a hospital
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room or a rehab center or even a cemetery, if
you would be able to tell me the difference be- ;
tween a civil and a criminal victim. I doubt L
it, because the pain and the suffering that that |
person has to endure and the people who care
about that person is all the same.

I really feel that victims deserve some concern
and assistance and legislation that enhances

their rights and provides services that they
desperately need. All of us realize that we

have to recognize whether we are innocent or not,
that things have happened to us that we have no
control over, and that is why we are victims, But
I think it is very difficult for us to accept the
fact that, in the case of civil victims, the
passage of the Tort Reform Law actually diminished
our rights, and that is something that we are
trying to grapple with.

The current law has made victims twice: first, by
the perpetrator and then by the system. The pas-
sage of the the Tort Reform Act threw the balance
of right and wrong off center, as far as I am

f concerned, and as far as a lot of the other wvictims

E too. With the elimination of the joint and several
doctrine which would have provided that the victim
be fully compensated,; the balance was off. With
the implementation of strucutred settlements which

L would spread payments out over, sometimes as much

§ as 10 years, with no ability to -~ _._ to go in

/ and reopen it if something happens, and we all know

that when people have massive injuries, there is

no way again to predict what those injuries are

going to do and how quickly they can change even

the life expectancy of a victim.

|

i Throughout the debate of Tort Reform last year,
| all of us as victims tried to have all sides

? considered. Those of us who were present when

f the Tort Reform Debate was going on realize that
: this law which was an act at that point that was




4077

abs JUDICIARY March 9, 1987

JUDITH HERSEY: (continued)

being considered, seriously restricted the legal
rights of a civil victim to fair and just com-
pensation. We asked that we have some input

in it, and our requests, which we felt were reason-
able, were not always accomodated.

In situations where any of us undertake some

new task and we have very little experience in
it, I think that most of us are willing to go to
someone we feel has an expertise. Since each of
us who has been a victim has become an expert in
being a victim, I think that the...that we are
not tapping into a valuable source...resource, if
we are not going to consider all sides of this
issue.

I would like to say that I feel we should see the
danger in not assuring that precious rights which
are the only means that civil victims ...no, I
guess all victims, have to a reasonable legal
recovery are improved. I want to ask you to take
this opportunity to make a statement about who

and what is important in a humanitaian society,

and recognize our responsibility to work  together
considering all sides before we abandon the growing
numbers of victims in our State.

Yesterday, I was driving along on a highway, and
I happened to see a billboard and all it said on
it was: "Just say no." And I think that every-
one in this room knows exactly what that means.
It is talking about people whose lives have been
changed by drugs, but I kind of think that there
is an irony in it, because at least people like
that have a choice about whether they use drugs.
Victims do not have any choice; the situations
that make them victims usually happen in seconds,
‘and forever alter their lives and the lives

of everyone who cares about them.

So, today, I ask you, in your capacity as Legis-
lators as well as concerned humane members of
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society to join with me and just say yes: yes to
the more reasonable and humane approach to tort
reform offered by Raised Committee bill 1015,
whieh is entitled: "An Act Concerning the Enbhance-
ment of the Rights of Vietims of Civil Wrengs,"
which would allew eivil victims to be fairly and
adequately ecompensated., ..’ «.yes to the fact that
there is an inneeent group that deserves eur
assistanece and pretection as they go abeut the
diffieult task ef putting baek the pieces of
their 1ives as a result of tragegy....yes o
allewing these ef us whe have been threugh it e
be able te help yeu in any way that we ean in
@fd@fdta ensure that the vietim's rights are pre-
S58¥Ve: . : ::

And more importantly, yes to making it a committment
«...no, 1 guess 1 really mean a priority to set

in place targeted legislation which will ease

the burden for those who, through no fault of

their own, already have more than they can bear.

Thank you.

SENATOR AVALLONE: Thank you very much. Any questions?
No...thank you.

REPRESENTATIVE TULISANO: Paul Garland?

PAUL GARLAND: Thankmyou, Mr. Chairman. 1t is a pleasure
to be here. 1t is a difficult topic. 1t is not
easy for any of us who were victims to talk about
it, and we mueh appreciate the chance to do so,

1 am firom Fadrfield County., 1 an & practising
attorney; 1 am a victim of cerime. 1 am the father
of Bonnie Garland, who was murdered in 1977, while
she was a student at Yale University. 1 have

been threugh the eriminal justice system and 1
threugh the eivil justiee systefi, and those of

us whe are vietims desperately need your help.

We are the people who have been wronged by the
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PAUL GARLAND: (continued)

intentional acts of others. We are the people

who are alienated from those of you who are civ-
ilians. We are angry, crushed,..-. people attempt-
ing to go on with our lives to the best of our
ability. When we turn to the various parts of our
total societal network with some changes that,
thanks to you the Chairman and the Committee, are
making a difference in in Connecticut.

By in large, we find that we have no standing;

we are the forgotten people and we have no rights.
Those of us who are victims of crime, who recover
enough to. seek civil remedies against the people
who wronged us,; should not really in good conscience
be asked to face yet another burden. It is hard
enough to find an attorney to represent our
interests. The idea that a victim has civil rights
is new in this society; it is difficult to find

an attorney that is skilled in the matters that
interest us, and really in the area that we are
addressing today, it seems to me that we should

not be asked to face the additional burdens that
the tort law reform might present to us.

We should not be asked to go through the joint

and several agony of trying to identify who we

have rights against. Many of us are poor; many

of us cannot afford counsel. Many of us did not

have counsel, and it is my few that we should be
entitled to get recovery from those that we can
reach without heroic effort. I also hope that

in your consideration of this general area, you

will keep us in mind as a category of human beings.
There are a lot of us out here, perhaps now approach-
ing a majority of the populace of Connecticut has
been effected by violent crime in one way or another.

So, please keep us in mind, and please, for ex-
ample, in your consideration of Tort Reform, please
remember that we should not be charged with con-
tributory negligence because we were the objects
of deliberate crimes....that we really ought to
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PAUL GARLAND : ((movdiimued)

have the right to go after anyone that we ean find
that is legally responsible and should not be
saddled with the joint and several versions. We
shouldn't be asked to get invelved in this dispute
between powerful interests, oene of whem is #he
insuranee industry and the ether ef whem seems €6
be my eelleagues at the Bar., We are the new peeple
oen the bleek here.

We didn't create whatever crisis or non-c¢risis
exists in this area. We are not the litigants.

We are the forgotten people of this society. Please
do not foget us: please keep us in mind as yeu
address legislation in this area.

Also, please keep in mind that, if you consider,
in your wisdom the question of contingenecy 1egal
fees then, please do not address that in terms
of victims of erime, because we desperately nheed
counsel in this time, and please do not take away
from us our right for punitive damages. Punitive
damages in the ease of erime, 1 think, is a self-
evident right that we are entilted to. Please do
net take it away from us.

As my fellow victims have perhaps said before, and
1 would like #o repeat, idhose of us who are inm #he
victims movement inecluding the Connectiecut Vietin's
Round Table and the Connecticut League of Victins
are available as resource people to you people

in the General Assemibly, those of us who survived
at all are highly motivated and very anxious %o
fake a ehange Ffor the better of all of us. We are
net lebby; we are just suffering human belings.

Thank you.
SENATOR AVALLONE: Any questions? Senator Upson?

SENATOR UPSON: 1 just have one. Sir, do you want to,,,
is it 1015 that you are promoting today or....



411

13
abs JUDICIARY March 9, 1987

PAUL GARLAND: Yes, it is, just that. 1 hepe that
what 1 said perhaps out of order on other issues
will be taken into account as well.

SENATOR UPSON: Thank you.
REPRESENTATIVE TULISANO: David Bingham?

DAVID BINGHAM! Mr. Chairman and Members of the Committee,
my name is David Bingham, 1 am an obstetrieian
from Norwieh, Conneectieut and 1 represent CONN TORTS
which is an organization of over 600 physiecains
within the state who are fed up with the malprackice
as it exists and feel that there must be sene
change to make the system more fair.

Last year, we came before you with a group of
reforms many of which were passed by the State
Legislature. First of all, 1 want to say that

these have made a significant effect upon us. First
of all, in the area of avalilability of imsurance.

1 happen #o be an obstetrieian; 1 am in a high

riek speecialty and the re-insurance market for that
had dried up. There was a real pessibility that

we would not have been insured this year. Witheut
insuranee, mest of us eeuld net de business.

Because of the passage of the law, with the changes
that you have in the current law, we were able to
get re-insurance and we are still in ....able to
provide these services.

Secondly, there has been a change in the terms of
the cost....the cost has leveled off or slightly
increased. We had been seeing the 25-50% per year
inecrease 1in our premiums. We think the changes
saved about 15-18% in the rapid rise, so that we
now expeet with the eurrent changes that we will
still see a rise. We will see a rise in the
exorbitant fees that we pay: 1 pay $50,000 a year.
We will eontinue to see a rise, unless and until
there 1s sofie ehange in the ....sefe kind of

€ap on non-econormic damages. But essentially,
without that eap, we will eentinue to see a rise
but it has deereased substantially from the 25-50%
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JOHN BLAIR: ((xontinued)

their anticipation of improved results. We have
sent you several times and we have again for the
record today a 1list of those actions. These are
not imaginery aections; these are real astiens taken
by many Cenneetieut insurers, many out-ef=state
insurers as a result of the passage ef Tert Reform.
These real astien represent real savings fer

aetual Cenneetieut eensumers businesses and muA=
ieipalities.-

The State Legislature had recognized a eritieal
need to restore falirness, efficienecy and predict-
ability to the eivil justice system. This has,
and will continue to translate into moere iInNsuranee
companies being more willing to write business

in this State and if that happens, Connheeticut
businesses and consutiers will be the benefieiaries,

Now, 1 would 1ike to turn this over to Steve.

STEVEN MIDDLEBROOK: Senator Avallone, Representative

Tulisano, Members of the Judieary Conmittiee, 1

am Steven Middlebrook. 1 am Viee President and
General Council with Aetna Life and Casaulty and

1 appear before you todsy im that capacity and on
behalf of the 1nsurance Association of Connecticut.

We urge the Committee to reject the following
bills whiech will repeal or seriously compromise
Publie Act 86-338, known as the Tort Reform Law,
specifically: Raised Committee Bills: 101%\, 50057/,

5059, 508m,, 7270, and 7432.

Last year, 1 appeared before this Committee on two
occasions to discuss what we were then calling

the Law Suit Crisis and the issue of tort reform.

On both occasions, 1 urged this Committee to address
this State's tort 1iability law in a way that would
modify what 1 felt would be some of its more irouble-
sofie provisions. For exafple, those provisions

that allew an unlimited 1iability to be imposed

on oenly partially responsible defendent and those
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STEVEN MIDDLEBROOK: (continued)

provisions that permitted double-dipping or double
recovery of compensation for the same loss from two
different sources.

Those changes were also reflected in the recommend-
ations of the Governor's Task Force on Insurance
Costs , an availability on which I serve, and

those changes were ultimately reflected at least

in part in the tort reform law which became last
fall. Now, as I understand it, all of those
changes in the law and others are up for review,
and are at risk of repeal.

Let me just say that from my perspective as a
Member of the Insurance Industry, our industry is
clearly part of a civil justice system that hasn't
worked very well for a number of years. Over the
last decade at least, we could say that there have
been good times and bad times in the liability
insurance business, but at no time have we ever
been fully satisfied that we are participating in
a civil justice system that really works and is cost-
effective and is consistently fair and that is
reasonably predictable.

Nor can I believe that anyone else who participates
regularly in this system is really happy about it
either. And, ves, it can be defended, and defended
very eloquently in terms of its underlying principles.
This country does need a system that assures an
avenue of relief when people become injured through
the misdeeds or the negligent ommissions of others,
quite clearly it does. Most of us can agree that
such a system must also provide at least some
measure of restitution to the extent that cash
dollars can ever do that. We can also agree that
there must be enough pressure in the system to
encourage us to be careful in our daily activities
particularly where our behavoir could adversely
affect other people.

Where we have gotten into trouble, I think,
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particularly over the last few years, is in the
additional expectations we have developed about
our liability system and in the huge costs that
we are incurring that make it preform to multiple
standards.

Most of these new expectations are relatively

new expectations; have arisen through the operation
our judicial rather than our legislative system.
They represent a sum total of what many judges

have said and what many individual fact situations
about what the system should do. Through that

kind of a process, new precedents are set, old
precedents are modified or discarded and our laws
and our legal system are continually changed. All
with very little or no public debate and with littel
or no discussion about the consequence to the rest
of society.

The policy in this area in short in my judgement
is really the job of the elected Legislature, as
this Legislature demonstrated very clearly when
it acted with regard to last year's Tort Reform
Bill. ©Now; we have heard the repeated charges
that the problems in our civil justice system
have been manufactured by the insurance industry
and foisted upon an unwilling and gullible public.
But when we talk about the price of liability
insurance, we are really only talking about a
surrogate for the underlying claims that insurance
companies must pay on behalf of their policy-
holders.

It is understandably difficult, indeed it is al-
most impossible to construct an insurance mechanism
that is capable of attaching a fair price for
protecting those of us who from time to time become
exposed as defendents ...it could be any one of
us...under our tort liability system. Actuaries
and underwriters today trying to determine the
exposure of their insureds for tomorrow can derive
very little comfort in relying on yesterday's

law.
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When yvou are faced with the inexactness of such

a process; they tend to do what any of us might
tend to do under the same circumstances: they
either walk away from the risk if it is too
difficult to guantify or else they develop a

very high price structure to protect their companies
from the vast unknown before them. As a result,
some insurance coverages, particularly in the
commercial liability areas that are most effected
by unpredictability become unaffordable or un-
available.

Perhaps the most telling evidence that tort reform

is needed to try and meet. solve cure or fix this
liability problem is that many self-insured indiv-
iduals and organizations,self-insured individuals

and organizations: doctors, drug manufacturer's

and municipalities....are amoung those who have
lobbied the hardest for tort reform. They recog-
nize that it is not the insurance mechanism by

itself, but rather the inexorable upward trend in
liability costs that is the main cause of the problem.

Now apart form the increasing uncertainty as to
settlement and damages exposures that I have just
talked about,; there is also the increasing cost
of just running the system. Since I testified

to this effect last year, new data have emerged
that make this point no longer intestable. Recent
studies have found that for every dollar delivey
bond system to those who are injured, for every
dollar delivered by the system to those who are
injured, another whole dollar must be consumed

by the system itself. Legal fees, administrative
costs, the value of time expended by plaintiffs
and by defendents in pursuing their respective
rights. Those are not the o0ld asbestos figures:
these are fairly new figures that apply to all
tort litigation execpt that tried in Small Claims
Courts.

So, we have, I would argue, a system that carries
too much on its shoulders producing unpredictable
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results and in turn extremely conservative under-
writing. We also have a system that simply costs
more than anyone would argue that it simply should.
As insurers,; we can't feel very good about par-
ticipating in a system that costs us as much to
deliver a liability settlement as the settlement
itself.

We don't feel right about denying needed coverage
to doctors, to midwives, to pharaceutical companies,
to vaccine makers,; to others to provide good and
valuable services to all of us, but are subject to
the risk of unpredictability of high jury awards

or of unpredictable claims that even we with our
vast size and risk spreading capacity simply

cannot afford to insure.

There are also new data confirming that an over-
whelming majority of Americans support changes

in our civil justice system, quite similar to
those adopted by this General Assembly last year.
This, despite their overwhelming due,...talking
about the American people...their overwhelming
view that the system in the abstract can deliver
reasonable compensation and despite a majority
view that major changes in the system are not
necessary, ....despite those finding. In a recent
Lou Harris poll, which was sponsored by my company,
a 71 to 26 % margin favored ending the joint and
several liability doctrine, which encourages pursuit
of the deep-pocket with little regard for relative
responsibility....something that you did in a

large degree in 1986 under the Tort Reform Bill.

That same poll, by a 67 to 29% margin indicated
that the American people support the repeal of the
collateral sources rule which allows injured people
who already have been compensated to be paid again
for the same losses through the tort system. You
did some of that, too, in 1986,

Even the American Bar Association is now moved
at least incrementally to address some of the
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concerns posed by our civil system. Its Action
Committee to Improve the Tort Liability System

on which I served recently managed some encour-
aging recommendations that were accepted by the
ABA's House of Delegates...the principal govern-
ment mechanism of the ABA, just a few weeks ago.
Included in those recommendation which were approved,
was a recognition of the doctrine of joint and
several liability can . result in deep-pocket
defendents bearing "a substantially disproportion
of share of" the damages and therefore it ought
to be changed: And you did in 1986.

Finally, as has been suggested by some that the
tort reform law adopted in 1986 is so flawed

that it ought to be repealed or that it's already
effective date should somehow be extended or
postponed until next year. I don't buy those
arguments, but I will leave it to Ralph Elliot

to explain why they are wrong. We don't deny,
and I don't deny, that there are flaws in the
bill....technical flaws in the bill, and we will
be glad to submit suggestions for technical cor-
rections if that would be welcomed by this Commit-
tee, if that can be done within the boundaries

of this Legislative session.

Those are my formal remarks. Mr. Chairman, and
for the record, I am submitting the following
documents: the Lou Harris poll that I referred

to earlier called "Public Attitudes Towards the
Civil Justice System and Towards Law Reform" and
then three letters written by Aetna management,
one on June 6, really a press release regarding
our response to Tort Reform, then on July 17,

a press release announcing our auto insurance
freeze....our auto insurance rate freeze...in
response to the tort reform law, and then on
October 31, a letter to Commissioner Gilles
regarding our responses to Tort Reform Law.
Finally, I would like to introduce a letter dated
November 26 from Aetna Life and Casaulty to again

L
|
L
.
.
M
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Commissioner Gilles announcing the 1.7 million
dollar savings for Connecticut commercial
liability insurance brought about by the law that
you enacted last year.

Thank you.

SENATOR AVALLONE: Excuse me. Steve. Did you want
to have the entire panel speak before you had
any questions asked? Ok; that is fine.

RALPH ELLIOT: Senator Avallone, Representative
Tulisano, my name is Ralph Elliot. I have just
been retained by the Insurance Association of
Connecticut since the adoption of the Tort
Reform Act 86-338 to review that statute with a
view to determining the legal issues embraced
in it, any ambiguities there may be in it and
its amenability to amendment. I am not here today
to talk about the policy behind the act. I am
not here to talk about the details of the act and
the advise that I have as to what amendments might
clarify or might not....obviously, because I would
have to go first to my client, as the lawyers on
this Committee know and then from the clients to
you.

I am here to say three principal brief things

in response to some concerns that I have heard and
read about the law. First of all, the law that
this Legislature adopted as contrasted to some

of the bills that were before this Legislature

last year, in my opinion, is clearly constitutional.

Secondly, the intent of the Legislature, what they
intended to do, the principles and the principle
that changes in the law that they intended to enact
are clear from the statute.

Third, this Legislation by men and women of good
will such as comprise the 187 members of this
General Assembly is capable of intelligent

377
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SEN AVALLONE: ((eontimnued)
eration to those people.

TOM GODDARD: Mr. Chairman, members of the committee, my
name is Tom Goddard, 1'm the President of the Goddard
Public Affairs Corporation, a publie poliey research
organization, and in the former direct of the Alliance
for Consumer Rights.

1 will make my ttestimony brief, I"™ve provided wirdtiten
testimony to your staff over here that has graphs and
all sorts of more interesting things than 1711 ever

be able to get into today. What 1 would 1ike to briefly
talk about is to back up, there's been a 1ot of dis-
cussion as t whether Tort Reform is working or not.

Now let me back up and look at first at the causes

of how we got to this situation, that we're eurrently
in. Or eertainly have been in the last two years.

We heard a lot of testimony and hearings just 1ike

this over the last two or three years. The iInsurance
industry was suffuring and passing en its eest and
therefore making insuranee eensumer suffur, beecause

of a runaway 1itigation system. Let e leok first at
the, i1s the industry suffuring? 1 think we've heard
eneugh today te knew that that's net true. Let me

be speeifie as te why it's net true or teo what extent
it is net true. Last year the insurance iIndustry,

preperty easuality insuranee industry, had a net in-
erease iR its net werth er surplus in the 1linge eof

the industry, ef unbelievable prepertiens, they went
frem a surplus ef 69 billien dellars, te an exeess of
91 billien dellars, 69 te 91, that is semehwere around
a 35% Inerease In net werth In ene year. Stock holders
den't believe that the insuranee industry is in trouble,
e has ever been in treuble. 1n ene of the graphs 1

%E@Vld@d in fy testimeny demenstrates that this is a
eénRg term and shert term eenfidenee that stock holders
have had in the insuranee industry. One of the things
that we've heard ever the last seuple ef years is that
the seneern that the insuranee industry will net be able
te attraet sapital, if it deesn't make eneugh money.
certainly that has net been a preblem, ever the last

20 years, preperty easuality insuranee steek priees
have eut paeced the Bew Jenes 1ndustrial average by a
factor of five. ARd that eeptinues e be true even

iR this bBeem stock market snd suppesedly bust time

for Ipsuranece companies: ThHen why de we have &his
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problem in 82, 83, 84 and particularly 85. Why did
insurance premiums in the property casualty industry
go up from 118 billion two years ago, to 170 some
odd billion last year, in other words a 50% increase,
a thousand dollars for every average family of four
in two years. Well the reason is as many of you are
aware, is that the industry simply did not keep up
with increasing costs and in fact in many cases, and
in many lines, actually lowered their prices in the
times when ivestment interest, investment income
return was very high, in an effort to grab market
share, they competed each other into the ground, and
threw all acutarial analysis aside and simply priced
at whatever the market would bare and knowing that
the difference would be made up by their investments.

Then when interest rates dropped and the bad risks
that they took, like the MGM fire after the fire.
Started to come due, and they started having to raise
rates to make up the bulk of this venomena. And they
raised rates very very sharply as I've said. To what
extent is there an impact, a relationship between the
Tort System, what's going on in the Tort System and
what's going on in the insurance industry. Let's look
first at the, there are two basic components of what
we're looking at in the Tort System. Are people suing
more often and when juries award verdicts or insurance
companies settle cases, are the settlements going up
rapidly. Let me establish first a bottom line. One
would expect I would assume, that insurance costs will
go up as rapidly enough to keep up with the cost of
compensating victims of personal injury. I choose the
cost of health care. It seems to me a good middle
ground, while on the one hand the cost of traumatic
health care goes up much more sharply than the cost

of health care. Generally there are certain non-med-
ical care components to the cost of compensating vic-
tims, like lost wages. So I chose the middle ground
of the cost of health care as a baseline. When you
use that baseline per capata the insurance losses

in this state have not gone up at all in the last 10
years. Per capata, constant dollar health care, in-
surance losses have not gone up. And that's straight
from the insurance industry data source the AM Best
Company. So there losses are not out pacing the cost
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of health care, the cost there underlying cost of
compensating victims of carelessness. How about
frequentecy, are people suing each other more often?
Well dozens of studies have been done nationally and
1'm sure no other within the state that indicate
that the cost, the frequency of litigation is not
going up in the Tort area. Certain, small components
of the Tort area it's going up, for example we've got
Asbestos litigation that we didn't have 10 years

15 years ago. We had an inecrease in fregueney in
day care 1itigation, as we as a soclety beecame aware
of publie new problems that we were not previeusly
aware of, but if you look at the whole system, €he
frequeney has net gene up in an outragieus rate.

1n Cenneectieut, that rate has been jsut abeut 2% per
year. Whieh given this rise in sueh eemplex and
rmultl plative situatiens 1ike asbestesis, that is
net toe surprising and that is a natienal trend, 1A
fast the natienal Senate fer State Ceurts repoerted
last Ap¥il that the number ef tetal eivil law suits
in this eeuntry had aetually deelined frem 81 to 84.
And there are dezens ef studies 1ike that and net
enly are we net suing each ether mere frequently, we
dent' sue eaeh ether partieularly freguently when
yeu eefipare us te ether Western Demeeraey. Perhaps
the mest eefiprehensive study of Tert Litigatien that
is ever been was funded by the Federal Gevernement
and dene threugh the bYniversity ef Wiseensin, and
the results ef that, ene ef the reperts that spun
eut oF that researeh indieates that were right iA the
rmiddle in terms eFf Western Demeeraey, in terms of
fregueney ef litigatien, eivil litigatien.

How about the total cost. 1Is it too expensive generally.
Forget whether it's going up or down sharply, is it
just plain too expensive. Absolutely not, it is, lets
take a 1look at the whole Tort System. Whole Tort
System is about 2% of our gross national product. The
mediecal malpratiece system, the medical malpractice
mremumns cost last year, acecording to the general
acecounting office, somewhere under 4 billion dollars.
That is less than 1% of the total health care dollar.
1n ether woerds for every dollar you spend as a eit-
iZen oen health eare, you spend about a penny to assure
yeurself of insuranee eeverage just in case the health
eare system breaks dewh and injures yoeu through care-
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lessness. Does Tort Reform help. That's a part-
icularly contraversial gquestion in this state, be-
cause you all have passed it and because there has
been much (inaudible) to the fact that some insur-
ance companies have said yes we're coming back into
this state when we wer'nt here before, because of
restrictions on jury rights in this state. And we're
doing that in other states. I'm from Arizona where
the Governor last year vetoed every bit of Tort Reform
that was passed out of Legislature, and I can tell
you what's happening in that state too, I serve on
the liability study commission in that state and the
data and the anecdotal evidence from Arizona is that
the market is softening, in fact a couple of weeks
ago, three weeks ago in the New York Times, there

was a very extensive series of articles about how

the market is softening. The market is not softening
because of Tort Reform in 10, 12, 15, 35 states. The
market is softening because they charge, they increase
premiums by 35 billion dollars in one year. Capital
is flowing, capital and premium dollars are flowing
into the insurance industry.

In fact as Senator Avallone said, suggested earlier

the competition is starting all back over again, their
starting to compete visiously for premium dollars, again
and some according to the New York Times article, some
are concerned that the price wars of the late 70's early
80's may be just about to start again. Therefore what

I would suggest that the extent that you do have a
softer market here in Connecticut, it is simply a nat-
ional trend that has nothing to do with whether you

have this law or that, it has to do with general soft-
ening of this market. I would also suggest that this
body look closely at the consiquences of limiting the
juries power to compensate victims and to deter future
careless conduct. Not just from the technical point,

as to the joint and several hypotheticals, which are
certainly important to look at. But in terms of generally
when you start reducing the cost of careless behavior,
it follows that you make it, particularly for an un-
feeling corporation, you make it more likely that that
careless behavior is going to happen as it becomes less
likely to cost financial hardship on that company.

This will lead, in my mind, disasterous results, part-
icularly if you reduce the condobility severely.
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Disasterous particulary in area of product liability,
environmental pollution, toxic cleanup. What can

be done? We heard Rep. Wollenberg talking earlier
about insurance reform, what needs to be done? We
need more information. I can tell you that my best
guess is that the insurance companies do not have

on computer and easily retrievable accounts, joint
several liability cases, and what percentage they
impact there settlements and verdicts. And they do
not in fact even have in any recordable way that they
require report to you a sense of what their losses
in day care centers are oppossed to other lines of
insurance. Now certainly the insurance services of-
fice collects some of that data. But it's not re-
ported to you unless you force them to report it to
you. And I would suggest that a more orderly in-
surance, set of insurance disclosure laws would ben-
efit this state, this body and the insurance reg-
ulatory department emmensely. Just more information
makes it just better for all of us in terms of deal-
ing with this issue.

Beyond that though, I would suggest that something

is wrong with pricing. If were just about to go

into another price war again. And if it has nothing
to do, or little to do with the legal system, it seems
to me it would behove this body to look at ways to
restrict that kind of destructive, self destructive,
uncontrolled price boom, price bust behavior by the
insurance industry, and certainly this is a state by
state consideration and you might want to look at
pryor approval again. You might want to look what

has been past in New York, which is flex rating to
keep increases and decreases in premiums within a
certain band or whatever, but I would certainly say
it, this issue deserves revisiting. Certainly the
Risk Pretension Act, that the President signed last
fall which allows greater number of organization, an
types of companies to self, and non-profit organiza-
tions, to self insure in large pools, certainly is a
valuable response and a valued respanse, and there

are things that this state can do to further implement
that act. National Association of Insurance Commission-
ers has drafted, and in fact within a few days after
the President signed the Bill drafted a proposed
model statute for states to fully implement the
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Bill the President signed last fall on risk preten-
sion. And certainly cooling seems to be one of

the factors that's drawing the insurance companies
back into these markets that they previously left.
So that's a valuable thing €o do. 1n terms of one
of the real problems with the insurance systef
right now, and that is spiraling defence costs. The
180 says, in fact, that for every dollar that the
insuranee industry pays out in general liability
insurance, 42 cents goes to pay for the Insuranee
companies defense costs, and that's far higher #han
it was 5, 10, 15 years ago.

You might want to look at what the Governor of Massachu-
setts just signed this spring, in fact this winter in
Janurary, whieh was a Bill which allows the insurance
commissioner to develop regualtions which guide in-
surance companies into methods to reduce defense costs.
And then allows the insurance commissioner to put

teeth into that by saying if the, if the company does
not adopt, does not all ready have, or does not all
ready those kinds of measures or similar or eguavilent
measures, that he ean disapprove rates on that basis.

And in;medical malpractice, particulary problem, the
Doctors who self insured for the most part over the
last decade more than half the medical malpractice in-
surance in this country is written by Doctors own
companies. The Dr. behaved in the same kind of price
cutting in the high interest rate that corporate
insurance. 1€'s not out of greed, it's out of keeping
their premiums low. 1&"s just, they follow the same
market tendencies, insurance premiums for malpractice,
you get the same kind of boom bust, pricing cyle that
you've got in general 1iability and automobile liab-
ilty. Certainly priecing should be more strictly
guided at least, in medical malpractice. One of the

a couple of the ideas that you might want to look at
is in medieal malpractice, specifically, is experience
rating requiring insurance companies to make Drs. with
poor malpractice elaim records pay more than good Drs.
Semme insuranee eofipanies, seome don't, some do it on

a kind of wishy, washy, veluntary basis and puts soie
teeth inte that and make sure that everybody experience
rates, se that the geed Drs. den't subsidize the bad.
And yeu alse sheuld give, 1A fy find, serieus 1itiga-
tien te semething ealled risk categery ceonmpresien,
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Since 1975 most insurance companies have increased
the number of categories they split doctors up into.
And also the premium that that disparity that the
premium that the lowest risk doctors pay at that
those that the high risk doctors has increased.

So that you might in a state the lowest risk category
paying 4 thousand dollars, and the highest risk
category paying 10 times that or 15 times that.

Squeezing that back down, squeezing the disparity
between the low risk and the high risk back down
will do much to allievate the problems that physicians
hit by the malpractice practice, and that's the

high risk specialists, the orthepedists who are
concerned about delivering babies, and the neuro-
surgeons, and the other high risk specialists. That
will do a great deal, because the average doctor,

the mythical average doctor only pays about 4% of
gross income for medical malpractice, on the ohter
hand the high risk specialists are paying more that
15 or 20 or higher percent of their gross income.

And that's just not fair. And it's also causing

some very serious social problems in terms of the
services delivered by these high risk specialists.
And there is, that issue is being looked at across
the country and I think it's going , we're going to
see a lot of action this year and in the coming years
toward that. Because that that will get us out of
the problems of having rural the last OBGYN in a rural
community leave town because he can't afford to
deliver babies anymore.

SEN AVALLONE: We are getting very late and we have a lot
of people, and I have not cut off anyone else.

TOM GODDARD: That's my last paragraph
SEN AVALLONE: But if we can start to rap it up

TOM GODDARD: You bet, let me just rap it up in about a
minute. The question of unpredictability, I've
heard that talked about today by representatives
of the insurance industry. I'd like to briefly
address that, unpredictability is, in my mind, simply
not an issue. The median jury, typical jury break
in this country is exactly the same as it was in counts
of dollars as it was 25, 26 years ago. And the total
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REP.

costs of the system, as 1've indicated earlier, and
my written testimony indicates, has simply trapped the
cost of health care, in this state and in every state
in the unioen. 1f 1 were an insurer and 1 didna't have
to worry about competing with my fellow iInsurance

for the premium dollars, 1 would simply tell my rate
setters to raise their rates by the eost of health
care every year. That's simply not reality, but that
be, it's that perdiectable. The questien ef unpredict-
ability is simply, simply net a valid guestien. And
with that 1711 take any questiens.

NYSTROM: 1 find your comments very interesting. You
seem to have a very strong grasp of the situation.
You mentioned your from Arizona?

TOM GODDARD: 1 returned there last year from 1iving in

REP.

New York the previous year, vyes.

NYSTROM: Are you here as a private citizen?

TOM GODDARD: 1'm here at the request of the Comnecticut

REP.

Trial Lawyers Association.

NYSTROM: Ok thank you, you mentioned day care, and
that has been a very important issue for me since
1"ve been in the General Assembly. 1 sat in
Washington in 1985, and 1 listened to testimony

from the insurance industry in regards to why day
care was being singled out and put into the high risk
groups, before Congressman Millers committee. And
that time the Congressman basically after hours of
testimony, concluded or basically stated assumption
that he felt that one, they didn't have any data to
place day eare in this area in the high risk. One
that they were this sielical thing that occurrs when
the rates go up, expansion 1ines takes place after

§6 many years, then they start restricting their 1lines
and then they start talking about not being able to
perdiet what their eosts are going to be to write

the partieular 1ine. Was a delivered action by the
insuranee industry and that it not only taken place
this time but had taken plaee in the past. Could you
sefient en that?



120 018

mad JUDICIARY March 9, 1987

TOM GODDARD: The guestion of whether it was delivered or
not is a sensitive one, it involves some mind read-
ing. I suspect some of have done it for those reasons
and some have done it for more honest reasons of
perhaps of being afraid of unknown liability. Since
they are our only data base, in one study I read
in Pennsylvania indicates that insurers don't know
enough themselves to write premiums adequately. Par-
ticularly in some of the specialty lines , like day
care centers. The studies that I have seen done on
day care center liability have shown me that day care
liability certainly , liability losses have certainly
not justified the skyrocketing premiums that they
have experienced in 85, and 86. I was, I had a con-
versation a couple of months ago with the insurance
commissioner in Alaska, so you could also pass rather
at one of the more stringent vérsions of restrictions
on jury rights last year. I asked him, do you see
any impact on the insurance market. He said, well
sure the market is softening. I said, well what's
that for, he said, well the cycle is turning kind
of nonchalantly. And he also said, one thing were
doing particularly in the lines like day care centers
is we are advising them, we have a very aggressive
mutual assistance plan in Alaska, and he said, part of
that plan, we are working with insurers, through the
insurance department to tell people how to apply for
insurance. Very often day care centers were applying
for insurance in a hand written note asking an in-
surance company for insurance, and without any data
about their own loss experience, without any photo-
graphs of, without any risk analysis. He claims that
the day care center problem is Alaska has been solved
largely by guiding daycare center operators on terms
of risk management. Taking photos and discribing
their own loss experience, and describing what they
do manage risk. And you see on a number of occations
daycare centers who couldn't get it before, getting it
simply by polishing their application for insurance.

Whether it's a deliberate act or not, is a guestion
that I can't really tell you, but I can tell you that
the market is softening in the state that I'm from and
the states across the country for a variety of reasons.
Very few that have to do with legal changes, that I
can see.
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NYSTROM: The unknown is why we spend a lot of time
over this issue, because we in Connecticut license

and register daycare providers, because we expect
guality daycare services for the children in our

state. Particulary for the working parents who need
that service. It would appear to me that the insur-
ance industry would be best served even to themselves,
if they would recognize that gquality daycare service
is necessary in a State that they do themselves their
own good if they do not penalize daycare providers

by raising the rates as much as they ave in this State.
Forcing them underground, forcing them to go out of
business. Thereby increasing the underground daycare
system which is in our State, which they say they fear.
It seams to me that their shooting themselves in the
foot, when it comes to daycare coverage, because

their forcing people not to get the policy.

TOM GODDARD: Well, in fact, that's a problem that goes

REP.

REP.

way beyond daycare centers. If you read the Train
Publications of the insurance industry, you see that
sentiment expressed by insurance industry people
talking to each other through their trade publication,
saying things like I think we've shot ourselves in
the foot, these pools are springing up all over the
country and we, in fact I read one industry represent-
ative saying I'm not sure we'll ever get that market
back; and so I'm not saying it's in their best inter-
est, and they will tell you that their casual under-
writing that got them in this price cycle is not in
their best interest. But its an unregulated industry
that is some respects highly competitive and in other
respects not at all competitive. But that in any
event, doesn't have a whole lot of self control. And
is not guided as they would have you believ, in my
mind, strictly by acutary principals. If you read
their train publications they will say, God I wish
we'd followed our actuaries 5 or 6 years ago, instead
of our marketing people. I believe they have shot
themselves in the foot, very badly, and they have
also shot us in the process as citizens. Thank you.

TULISANO: Rep. Thorpe

THORPE: 1I've sort of lost track, what bill are you
testifying on?

519
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TOM GODDARD: 1'"m in favor, 1'm would suggest that repealing
and starting over would be the best idea. 8Se 1™m in
favor of repealing last years act. 1 think it's
ineffective and 1 think it does some serieus damage
to the consumers in this State.

REP. THORPE: Which Bill No. in particular are you talking
about?

TOM GODDARD: 1 do not have the Bill, as the man whe test-
ified previously 1 don't have the Bill numbers all
sorted out. 1 think it's 1015, but 1'm net gquite
sure.

REP. THORPE: Have you testified to the insuranece e¢eompany.
TOM GODDARD: 1™m sorry, what

REP. THORPE: Are you going to testify to the insuranee
committee.

TOM GODDARD: 1 haven't been asked to, if they ask me to
1711 come back. Thank you very mueh for this ep-
portunity .

SEN AVALLONE: 1 want you to khnow, 1 promise to buy all
the members of the committee dinner who stayed. 1&'s
going to be a cheap night.

JAMES COYNE: Well 1 won't get into that. Mr. Chairman,
members of the committee, thank you very much, 1 was
afraid when you invited me up from Washington, or
1 was imvited along with a few other people, 1 see
up in the audience 1 see from Washingtion, you were
inviting us up to bring some hot air from Washington,
to the cold climes of Connecticut. We didn't bring
the cold air. My name is James Coyne, 1"m the Pres-
ident of the American Tort Reform Association, and
as you can gather from the name of the Association
we feel strongly in the need for Tort Reform across
the country. When 1 l1ook at this distinquished pan-
el and of course 1'm 1istening to the testimony, %o
clear that this committee has a perspective, bias
perhaps teward the appeal of the Tort Reform passed
last year. There has been seofie interesting metafortis
here today, ene ef them 1 think was tying Legislatien
to umbilieal eerds, and deliverylng birth, 1 remember
when 1 was iR eengress, 1 served 1n eongress, 1 used
te, setie peeple referred te e as a mether of Legis-
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BARBARA DELBONO: (andiihued)

1'm asking you please, to repeal that and de it right.
And don't leave us with a nightwmare ef a bill like this
one. Thank yeu, anybody want to ask yeu anything.

SEN AVALLONE: 1 only wish 1 eould send yeur message te a
1ot of other people.

BARBARA DELBONO: Well, 1 do tooe, sir.
SEN AVALLONE: James MaeManis, Edward Geeter, Elaine €eleman,

RICHARD GOODMAN: Ne 1"m not Elaine Coleman. Senater
Avallone, Representative Tulisano, members ef the
Judicary Committee 1'm Atterney Riehard Geedman, 1
was signed up orginally then Elaine €eleman sighed
up for me

SEN AVALLONE: We have to go to the end of the 1ist #hen.

RICHARD GOODMAN: 1'm not the last, 1'11 make it very brief.
1'm here representing the Connectiecut Package Stere
Associlationh ——And speaking in opposition te Ralsed
Committee: Bill 7270, AN ACT CONCERNING LIABILITY ON
THE DRAM SHOP-ACT. Whieh is also section 11 of Raised
Committee Bill 1015 .-

The Dram Shop Act changes 1is not really 1 don't see

as part of the Tort Reform. The Dram Shop itself is

a summary apparation under the law I4's very dif-
ficult for an individual who is injured by someone

who is intoxicated to use the l1iability system with-
out special statuatory authority to hold a cellar

of alchoholie beverage 1iabile because it's so
difficult to prove. So legislature, most legislatures
do have laws 1like this that set up a system which
basiecally A. is to give some money available to an
injured party, but also is to hold the sellers of al-
cohoel responsible as they should be for their produet.
To make sure that intoxiecated persons are not served.
By doing away with the proximate cause all you have #o
do is sell semeone whe 1s intoxicated and that persen
gees eut and injures semeene else and your 1iable under
the Aet. The realities are, you ean sell seomeene
aleehel 1iguer and he deesn't have te drink. He seuld
have been i1ntexieated befere hand. He ean ge 1A and
buy a six pae at a package stere apnd have that six
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pac unopened and that package store is liable. That's
what the law says and I'm not here to change that.

I think there's good reasons for it. What the law
did last year or what it tried to do last year, and

I think it did do last year is to say that if there
is a series of purchases that were going to hold the
last person liable. Again the law doesn't say some-
one had to drink it, doesn't have to say that you
have to prove quasality. 2And I don't think that's
bad, in fact I think it's good. I think it number
one, is what's intended, and that is the 20,000 per
person, 50,000 per accident available that insurance
is supposed to cover. But more importantly it puts
the burden on the package store or the bar, restuarant
owner to make sure his house is in order, without
adding the extra liability that I think the multiple
responsibility does put on. The realities and the
most difficult things for my clients, are package
store owners, is that if someone comes in at seven
o'clock and buys a bottle of liquor and at twelve
o'clock has injured someone after going to a bar.

Two weeks later someone gets a notice, you don't re-
member that he was in your store, no less what he
looked like and the realities are that an intoxicated
person, a person legally intoxicated can easily walk
into a package store and buy something and nobody
would tell if that person is intoxicated.

You've got a statuatory liability here, there for a
purpose, and the purpose is to provide 20,000 or
50,000 and also to shape the industry up, I think this
change will keep the industry shaped up, because some-
one is still liable. It does work, but the fact of
the matter is that you've got criminal laws and you've
got control laws that also work, and to say everyone:
"in line is liable, whether or not there is any causality
particularly, there is any wrong doing, and that you
had to even know the person was intoxicated, and it's
a very difficult thing, and I would just urge you to
take a look at this outside appropriate form, which

I have a feeling this committee may very well approve.
Because I think the Dram Shop is not part of the Bill,
is a very supplified Bill and I thank you.
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SEN AVALLONE: Thank you,

MATHEW SHATNER: Thank you, 1'm Mathew Shatner from Grotin.
1"m here with Roland Feshette of Norwieh, Connectieut.
Roland is a former worker at Electric Boat, he's re-
tired now and has asbestosis as a result of his werk
there. He's asked me to speak on his behalf teday.
And on behalf of hundreds of asbestos vietims frem
Eleetric Boat and elsewhere in this State.

In the last year and a half, approximately 85 cases
from Electriec Boat have been settled through the e€eurts.
For approximately a total of five million dellars.
These cases are not affected by the jeint and several
liability that was adopted last year. But the

cases of the people who will be coming vietims in this
year, in next year, and the years following who were
Roland's go workers will be affeected by joint and
several 1iability. 1n approximately 25% of their
damages will be taken away as a result of the joeint
and several 1iability that was adopted. That's abeut
one and a quarter millien dollars, just fer these

85 cases. The new cases are being filed at an
approximate rate of 60 a year. And will eentinue te
do se until the year 2,000,

The defendants that are sued at Electric Boat and
elsewhere in Asbestos 1itigation or other toxie
litigation and not deep pockets, we don't try #o
bring people into the 1itigation because there is

a deep pocket, In fact we jJust let out Westinghouse
Eleetrie Corporation, but 1 think everyone would
acknowledge is a quote, "“deep pocket™ because there
involvement is so minimal as o make it unworthwhile
to sue them, as a result of the joint and several
1iability Aect though, we may have to start sueing
them again because we know now that the other de-
fendants that are in the 1itigatioen are going to
start hauling in Westinghouse and trotting out there
respensibility in trying to magnify i€, when
Westinghouse isn't there to defend themselves. And
we ean't defend Westinghouse as well as Westinghouse
ean defend itself. As a result we are going to have
te bring them baek in new, &hat is this so called
deep peeket theery whieh is falasious. Let e give
yeu ehe tiere §p§§1f!§, EH@E@ are other cases nhet
invelving Eleetriec Beat 1A whieh there are @ﬁ!¥ a
seuple of defendants. One invelves dehn Manville,
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MIKE NOONAN: ((zontimued)

and there is no falirness in the law that was passed
last year, and 1 would ask you at your earliest ep-
portunity to repeal Tort Reform as an act ef last
year. Thank yeu very mueh.

SEN AVALLONE: Thank you, Lawrence Liebman, were yeu geing
to testify.

PAUL ALTERMATT: Oh yes, i1f 1 may, 1"ve asked to Larry t@éﬁbﬂﬁﬂﬂl
stop in and stand in for me, because 1 wash't sure
if 1 could get here by ear. Now with yeur permissien
1'd 1ike to make my own remarks on behalf of the
Connectieut Bar Assoeiatien.

1 am Panl Altermatt, President of the Connesticut
Bar Association this year. 1 come from New Milford,
whieh is a 1ittle west of here. Sitting here this
afternoon has been most interesting to me. 1 €6fi-
pliment all of you people for yoeur patienee. 1t
seemed a 1ittle bit 1ike a reunien of the Geverners
Task Foree en Insurance, 1 saw se many peeple areund
testifying in the roeem throeugheut the day that had
been en that bedy and 1 had served en that as well.
i1t reminded fe tee, as 1 saw the perehes present
here this afterneen ef the debate that befere this
very cemmittee baek 1A the early 70,s5. 72 &F K0 oD
the new Tert issue that was prevelant at that tinme,
and 1 was insuranee eemmissioner and a prineipal ef
what went en 1A that, As 1 listened this afterneen
te the ee-ehairman ef the eemmittee that 1 was en
at the Geverners Task Feree, there was eenstant ref-
erenee ef this pele that Aetna put eut and 1 happen
te have a eepy of it with me and 1 netieed that 1
think it was M¥, Blair, mentioned the everwhelming
ga%gflty 6f peeple in Cenneetieut that are fer Tert
ef¥orii.

if you, 1 was reading at least the currents report

on that as they were talking and according to the
Current, the pole found 14% of the Commecticut

people wanted a complete overhaul of the system. And
if what happened last year was a complete overhaul
that doesn't indicate to me that there's overwhelming
support for this type of so called reform that we
saw. 1t was also referenee the action taken 1 think
by Mr. Middlebreek, the aection taken by the House of
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PAUL ALTERMATT: (continued)

of Delegants in New Orleans, I was a member of that
House. There were very significant proposals acted
upon, debated and moved. One of the key proposals
was a recommendation that there be a full study of
the insurance industry as it relates to the Tort
Reporation System. So while many of the topics that
you have discussed here this afternoon were acted
upon by the House of Delegants of Connecticut Bar
Association, they said we also have to have a com-
mission to study this insurance mechanisim as it
relates to the overhaul reporation system.

I'll make my prepared remarks brief, because there will
be copies for those of you that are interested. With
regard to the Connecticut Bar Association, we do
it is composed of some 9,000 lawyers of our State.
80% of whom are in, including the 80% who are in pri-
vate practice. Our Bar Association is varied, we have
anti-trust lawyers, family law, government law, indus-
try, legal service, private practice, all segments of
the industry involved. This diversity within our
organization is evident and recognized by the fact
that we've got some 23 sections, and I think about 30
committees in different areas of the law. Therefore,
because we are general Bar Association representing
both plaintiffs and defendants bar, we have played
a admittedly limited role in the formation of the
Tort Reform Act, Public Act 86338 that was passed last
year. The Connecticut Bar Association did take a
position in January of 86 that unless the societal
benefits of the proposed changes in Tort law far out-
weighed the certainty secured by the common law ap-
proach we were opposed to any hasty changes in this
well established body. At this time there is no imper-
ative evidence of the affects of the sweet revision
of this enactment. Because, quite simply no cases
arising under the new law that became effective only
on October 1lst if you came to trial, yet it has be-
come apparent the act is in our opinion is unworkable,
and that doesn't mean that we didn't try, our civil

" justice section and subcommittee that worked long and
hard to come with language to make some of the pro-
visions more understandable and more workable. But
in the time frame that were talking about, it just
hasn't materialized. The reporter to the Civil
Liability Task Force, Professor Dunlap, the University
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PAUL ALTERMATT: (continued)

of Bridgeport has concluded that the Tort Reform Act,
1'm sure your aware of this, but he eonecluded that
the Tort Reform Act is so flawed that it sheuld be
repealed in its entirety, retroactive to Osteber 1ist.

Indeed the comparitive analysis of the done by the
Law Revision Commission, which was requested by the
then co-chairs, and ranking members of the cemmittee,
1 understand, at the close of the last legislative
session has prepared and you have 1'm sure available
and a scholarly disitatioen, 1 think it's sechelarly,
1 read it last night and poured through it and what
it said seem to make sense to me. Of the new law, _
and it reveals in detail the more impertant prefectiens
that yoeu want to address. Prefesser Dunlap speke ef
the implications and affect @e¥eﬁd these seen b¥ the
drafters and fany of the legislaters whe veted fer his
pass, and the last part a gquete frem his beek. He
advised the task feree that the mest serieus preblem
with the ast is the large number ef apparently unfere-=
seen and unattended interactiens ameng varieus seetiens
ef the ast. And between the aet in pre-existing
€enneetieut law. He reeemmended, and 1 get a eoepy of
his repert here, he reeemmended te the task feree, the
immediante repeal ef the Public Ast 86338. And the
ereatien of a new task feree in eivil liability te
sesure the entire guestien of Tert Reform. And he
stated apd 1711 just guete a part ef what 1 have in
fy statement, "the bettem 1ine is that it has the _
etentialY, and this is a direst gquete, " ef wreeking
avee 1ﬂ_£ﬁ@_§d@1ﬂ1§£f@£1@ﬁ_@f the State Judigial
System, inflieting serieus injustiees en parties in
ersenal injury 1itigatien, anhd maklﬁ% it mere dif-
ieult te affeet further mueh needed Tert Referm 1A
the future."™ As an alternative he suggested a pieee
meal repeal, but feels that with the revisien enly
the sestien oh eontingient fees, periedic payments,
expert witness gualifications and eertifiesates of
eod faith and medieal malpractice ast, and seme of
hese could be saved in his epinien. The Bar Assesia-
tion petes, that the Raised Bill Number 1015 THE
ENHANGEMENT 6F THE RIGHTS OF Victiin OF CIVIL LAW,
weuld repeal the mest treubled sestiens, indeed It
weuld repeal mest of the sectiops, sited by Ef8f§§§ef
bunfap in the Jay revisign eeglaud;@e: We, & §f§f8£§;
the associgtion; urges,; and this was the gist of g

547
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PAUL ALTERMATT: ((zontimued)

resolution passed at our most recent Board of
Governors meeting. That if the act cannot be amended
in an intelligent way to promote the best iInterests
of the publiec, then it ought to be repealed retro-
actively to October 1lst. Thank you 1'd be happy to
try to respond to any questions.

REP. TULISANO: 1f you could work out with Ralph Elliot,
how could you do that. 1'm sure you could deal
with it.

SEN AVALLONE: Rafe Podulsky.

RAFE PODULSKY: 1 just have four specific comments 1 want
to make. Rafe Podulsky, Connecticut Legal Services.
First of all on, in regards to the women who gave
such dramatie testimony on traumatic brain injury.

1 think dhe comnittee should make swre it sSses e
thing that she did not say, which is in her case

if you assume for example that the person who actual-
1y attacked her son is perhaps 80% 1iable, and that
the YMCA is perhaps 20% 1iable, with joint and sev-
eral 1iability all that she gets to recover is 20%
for the Y, plus 20% of 80% which is another 16, which
cofies uUp to 36%. Without regard to structure judge-
fents or eaps or anything 1ike that, she is left

to abserb eut of her ewn finance the 64% of the cost
of the injury. 1 just want to make sure that every-
bedy sees that that is a problem with joint and
several liability.

REP. TULISANO: People want that, did you hear the man say
that.

RAFE PODULSKY: People want what. The second comment thatgﬁﬁﬂb@ﬁﬁil
1 want #o make iis that it is also imporitant to wunder=
stand that one of the reasons that is imherantly
wrong with abolishing joint and several liability; is
it dincoreectly assumes that negligence of all the part=
ies adds up to 100%. 1t does not. There are loads of
cases in which, in which more than one party is 100%
1iable, the negligence factor is really 200 or 300
pereent and apportioning it produces a responsiblity
pereent whiech 1s mueh lewer than their actual respon-
sibility .
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RAFE PODULSKY: The third comment I want to make, deals
with Senate Bill 1015, section 7, I just want the
committee, I don't know if the committee is going
to, will repeal the entirety of last years bill or
not. Certainly I would support that. But if it only
does a peace meal. I think that it is important that
you remove the prohibition of double damages for
bringing good faith law suits. That was something
that was slipped into the bill last year, that creates
a situation in which you can threatened counter suit
for twice your litigation costs because someone may
or may not prove probable cause. Even though there
is no question of good faith litigation. I think it's
a terrible policy to leave that in.

SEN AVALLONE: I'm going to interrupt you. I'm going to
take away your last two points. Can you develop a
system where we can write a Statute that says there
is more than 100 percent negligence. That's your
homework for tonight.

RAFE PODULSKY: I don't think you can do that.

SEN AVALLONE: I don't think so either,

RAFE PODULSKY: I think what you want is House Bill 5059.
Which says you put that joint and several and you

do contribution, and I think that solves your problem.
Thank you.

REP. TULISANO: Bary Zitser

BARRY ZITSER: My name is Barry Zitser. I'm here as an
unpaid spokesperson for the Connecticut Alliance for
Insurance Reform. In order to shorten my testimony
in favor of repeal of the Tort Reform Legislation
adopted last year. I hearby adopt the testimony of
Ralph Elliot given before this committee last year.
Never was there a greater eloguence in favor of repeal
of Tort Reform. I'd also like to answer the question
that Senator Avallone posed to a number of insurance
companies asking them whether or not they could rep-
resent that the Tort Reform Legislation was respon-
sible in any shape or form for the turn around in the
insurance industry. I think the best response to that
was recently published in an editorial in Business
Week, which is pro business so to speak, and titled
One Insurance Crisis, and I'll just read a few sent-
ences from there. Quote, "mainly responsible for the
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LINDA YOUNG: (antimued)

healing. That’'s all 1 have to say right new, any
questions? Thank yeou

SEN AVALLONE: Paul Darcey, Gary Fallon, Mark Falrman.
1'd just like to say this is the most patienat man in
the place. He came in at 11:00 o'cloek leeking For
the sign up 1ist, our system doesn't get it eut that
early.

MARK FAIRMAN: My name is Mark Fairman, 1 live ip tebenen S¥a|is'
Connecticut, and a member of my family was a vietif
of the Tort. 1 cannot express as elleguant@%y as fany
of the victims that have speken. There's a few peints
that 1 would 1ike to make. Dr., Bingham, speaking abeut
fieetiical malpractice, mentioned that a let ef injuries
that happen and receveries are net as well as expeeted
are not compensated. My understanding, 6f eeurse, enly
people whe are injured through negligenee 6¥ wreng
doing should be eompensated. Alse that it's fy uhder-
standing that deeters have a standard whieh all deeters
are measured. And that yeu alse have te have a dester
testify for yeur eause befere yeu ean prevail as a
plaintiff, 1 find this welighted very heavily in #he
defendants faver, and fer any plaintiff te preve be-
yend a deubt that eur perfermance ef the evidenee t8
a 12 man jJury er a 6 man jury 1 thipk that's mere
than fai¥ eneugh. There's been many eemments made
that EH@T%UEy are eyt ef hand awarding mueh €8 _mueh

ALY . ese af@_gﬂM@@@ible) insuyranee companies
have te pag, and if 1 have to deside whese gelng e
etter value, better judgement, 1 perfer

ive e a
%2 peeple whe alse have te pay I1AsUranee premiums,

and have te werry abeut meeting their bills. Therefere,
if a jury awards 12 wmillion dellars 1'm mueh Inelined
te believe what ever the injury was werth 12 millien,
the insuranee that sald ne where near that. 1t is

alse eefiments made abeut suffuring. 1 den't khew Rhew
many eFf yeu have really suffured any serieus Injuriss,

1 heope nene oF you &ver do. Byt there’™s ne anount

of meney that anybedy ean pay i1Ff yeur really hurting

ts ggt Fid of that pain. And for semebedy whe threiuigh
ne Fault of yeurs, but threugh their fault has eause
yeu that ipntense pain, thalt's the enly thing that yey
can give them: You caR'L fake the paln away,yed EaR'L
§E§§@_EH§ memery, But %BH £3n_give them meney: And
there's RQ §m8HH£; evell the milliens of dellars when
peeple weula pay mere than that o get rid of 1L, se
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MARK FAIRMAN: (ceondimued)

REP.

as far as the insurance companies come, 1 heard a
lot of testimony, a lot of concern that the insuranee
companies are facing a lot of liability. The thing
is they have they are able to 1limit that, because
it's a contract. They can specify in their eentrast
(mmawdible) in some they can't and they den't always
have to write, they don't have to underwrite every
poliey that that's submitted to them. 1 think Jeint
Several tiability is an important doctrine and it
should stay and should be reinstated in the State of
Connectieut. What your deing is yoOur §ayiﬁ? peeple
who are wrong have negligently and wrengfully hurt
an inneeent party are ?@15@ to have pay that inne-
eent and make them whoele as best they ean. And if
there's anything that 1 think is fair and perhaps
fere than fair, p@@?l@ that are wreng sheuld have te
deeide ameng themselves after the persen that is
inneeent has been fade as whele as they ean., Se 1
guess 1 suppert Senate Bill 1015 and weuld 1ike e
see yeu pass it. TRhafAk yeU Very mueh.

TULISANO: Jim Finley, John Prosten has left testimony,
Phil Ofeconnor. 1s there anybody else here that's go-
ing to be testifying. Any other person, your next.

PHILLIP O"CONNOR: Mr Chairman, committee members, my name

is Phillip O'Connor 1'm the Legislative Chairman of
Connecticut Defense Lawyers Association. 1"m not

here today to defend the Tort Reform Act that was
passed last year. But 1 think that there are, there
is at least one useful provision in which the com-
mittee should give serious consideration to retaining.
And that is the provision on ((mmudible) source.
Defense lawyers, just 1ike plaintiff lawyers , believe
that interpersons have the right, their Constitutional
right to pull in fair compensation for their imjuries.
And the problem we've been having over the decades
preceding the enactment last year of the Tort Reform
Aet, 1s that througha common law rule, the Colatteral
Source Rule. 1njured persons have been able to recover
something more than full and fair compensation. 1In
the 19th eentury that provision may have had some rat-
ienal, the idea baek then was that there's no reason
why yeu sheuld give a negligent Tort teaser the ben-
efit of insuranee proevisiens, health insuranee provi-
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MEMORANDUM TO THE JUDICIARY COMMITTEE o
on behalf of Connecticut Hospital Asseciatien

Re: S.B. 1015, An Act Concerning the Enhancement ef the Rights ef
Vietims of Civil Wrengs

The Connecticut Hospital Association eppeses S.B. 1015,
which would repeal the tort reform act, Public Act 86-338., CHA
strongly feels that the Act should be given a €hanee te werk and
that repeal at this time is wholly unwarranted. Malpractice
insurance continues to be a major problem for €onneetieut hespi=
tals and is a significant contributer to inereases in health egare
costs.

Other opponents of S.B. 1015 will set forth in mere
detail objections to the repeal of P.A. 86-338. This memerandum
deals with one provision of S.B. 1015 which weuld repeal See-
tion 10 of P.A. 86-338, immunity from liability of directers,
officers or trustees of nonprofit organizatiens.

Section 10 of P.A. 86-338, "An Act Concerning Tort
Reform," signed by Governor O'Neill on June 6, 1986, and codified
as Section 52-557m of the General Statutes provides #hat:

Any person who serves as a director, officer

or trustee of a nonprofit organization guali-

fied as a tax-exeript organization under See-

tion 501(e) of the Internal Revenue Code of

1954, as from time to time amended, and whe

is not compensated for sueh serviees 68 a

salary or prorated egquivalent basis, shall be
immune froem e€ivil 1iability for any aet oF
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omission resulting in damage or injury occur-
ring on or after October 1, 1986, if such
person was acting in good faith and within
the scope of his official functions and
duties, unless such damage or injury was
caused by the wilful or wanton misconduct of
such person.

Although the Tort Reform Act does not change or modify

in any substantial manner the standard of behavior expected of a
director, trustee, or officer of a tax-exempt corporation under
the Non~Stock Corporation Act, of great significance is the fact

that it does provide immunity from liability rather than merely

the right to indemnification for liability provided under Sec-
tion 33~454a of the General Statutes.

Because of this Act, it has been anticipated that
officers' and directors' liability insurance policies will become
more readily avallable and affordable to nonprofit organizations.
It would be most unfortunate if this salutory provision
were repealed. It would harm schools, museums, orchestras, hos-
pitals, theatrical groups and other nonprofit tax-exempt organi-
zations whose directors, trustees and officers donate their time
and efforts. Repeal of the Act would have a chilling effect on
such individuals and, in turn, would harm their organizations.
Therefore, even 1f the Tort Reform Act were to be repealed, Sec-
tion 10 should be preserved since it provides great benefit to

the people of the State of Connecticut.

John Q. Tilson,
Counsel
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. : Offfier of Goommumity Campss adidress:
Y e Unl.verSIty and State Ridiations Woodbridtyee Fhall
Pa@. Box 130604 Yale Station 103 Mdall Street
Niw Hanern, Canmeettéont 0053007719 Talbphhoge:
203 4754992

R mer Phane 4302188

DATE: March 9, 1987

TO: Members of the General Assembly Judiciary Committee
FROM: Joni E. Barnett, Director

RE: Repeal of Public Act 86-338.

Raised Committee Bill No. 1015 would repeal, among others,
the section of the 1986 Tort Reform Bill which provided l1imited
immunity from civil liability for unsalaried directors, officers
and trustees of nonprofit organizations. Yale University
believes that this provision serves the important purpose of
encouraging men and women of accomplishment %o serve in
unsalaried positions as directors, officers and trustees of
nonprofit organizations. The spector of personal 1iability for
good faith actions taken in the scope of their official duties on
behalf of such organizations is a real consideration to board
members and the organizartions whieh they veluntarily serve.

This proteetion is made all the more necessary by the €entinuing
unavailability (or extremely high eest) of liability insuranee
for sueh direeters. Fer these reasens, the Unliversity eppeses
that pertien ef the Cemmittee Bill whieh weuld repeal Seetien 62=
557 of the €enneetieut General Statutes.
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TESTIMONY BY
JOHN RATHGEBER
EXECUTIVE VICE PRESIDENT
CONNECT1ICUT BUSINESS AND 1INDUSTRY ASSOC1AT1ON
BEFORE
THE JUDICIARY COMM1TTEE
MONDAY, MARCH 9, 1987
5:60 p.fi.

Good morning My name is John R. RathgeBer. % am executive
Good mornlng § name 1s John R. Rathgebe am executive
vice reslgent onnectjcut Business ang %n ustr
vice Bre3| ent or t onnecticut Business an ndustr
Association e resents approximate
Associration %:%%ﬁ} 85% resents a Broxumatei% % %88
companies w more t 00,000 Connecticut citizens.
companies w |c Bio% more t an ;OO'OOO Connecticut citizens.

GF MemberShip inchudes Fims of al sizes and BBes: hevever:

the Vask RajSFity Rave Feviet ERaR 108 enpisyess:

CBIA 12 Opposed 8 S:B--1B3; ESMSFRIRG the eRhancenent of
the Fighes F Vicking SF Sivil VFsrgs! H:B303%; BheeERIR
compensation o in'ure ersons; ﬂ % gggg. res%orin 'oin% ang
compensation o ure ersons,; res orlna 30|n an
s8vera B.il*a; %%4%%% 348BEIRG Ehe URifrm Comparative
At ﬁc% aRg any SEhsF at BES ¥5 Fepeat jast ¥33F'§ ToFE

eforf TaW: ?8 E ReTSHM Rag created a Fait and Bataneed &ivit

The Vast mai8F%E¥ 8F CBIAlE MemBerE are GOnEUmers sf casHailty
1iaBitity inSurance products: They are the shakets
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services. Therefore, we believe that the law's provisions are a
. fair and reasonable approach to amending the Civil Justice
System.

Since its passage, a number of other consumer groups have
supported similar legislation. Last August, the delegates to the
1986 White Conference on Small Businesses voted Tort Reform as
the top legislative priority for small business.

We believe that the new law has begun to work. For example,
Aetna Life & Casualty gave an 8 percent tort-reform credit
against indicafed rate hikes applying to all general commercial
liability coverage in Connecticut. Cigna is reducing commercial
rates by 6 percent and increasing availability of coverage for
many 'troublesome cases'. Fireman's Fund is re-entering the
market for such lines as professional liability, day care
centers,'liquor liability, municipal liability and other 1lines.
The Hartford Insurance Group has reduced municipal insurance
rates and reduced planned automobile rate increases.

Most importantly, we believe that Connecticut's new law
ihproves market competition for insurance. This will have long
term benefits for insurance consumers and those in the general
public who rely on those companies for important goods and
services.

Therefore, we are strongly opposed to H.B, 5059, H.B. 5057,

S.B. 1015, and H.B. 7432.
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Alan W. Hayes

95 Pepperbush Way
Windsor, Connecticut 06095

Testimony presented before the Judiciary Committee, Publie Hearing, Mareh
9, 1987. State Capitol,room E 53/54,

Subject: Raised Committee Bill No. 1015 AN ACT CONCERNING THE ENHANCEMENT
OF THE RI1GHTS OF VICTIMS OF CIVIL WRONGS.

One year ago this month, 1 came before this Committee and presented testimony
regarding the then proposed Tort Reform Law. My pesition at that time was

one of opposition., My positien was not based en a full and cemplete knewledge
of the workings of Connecticut Civil Law ,............000uruununi...
was not based on the fact that 1 understood the complex nature of the inner
workings of checks and balances of the Judicial system. 1t was based on

one very simple fact of life that 1 now have before fie every day of my life,

1 know what iit is do be the father of & wietim, 1 knew what it is e walk

the hall of the Trauma Center, 1 know what it is to be present when the

final truth is presented to a family and the reality of a 1ife that i5 ehanged
forever is knoewn. 1 knoew what it means when sefieene eefies up €6 yeu and

avoids looking in your eyes and says that 1'm serry,all that eeuld be dene

has been done and there is ne hepe. Beeause Semie times that persen was

me. Knewing this, knewing what families had gene threugh, and weuld ge threugh
knowing what it really is to be a victim of noet enly an event that yeu as

an individual had ne eentrel ever, but alse ef the nightmare of attempting o
put yeur 1ife baek together again knewing this and 1iving threugh this,

1 could not standby and say oF 8o hething while I witnessed what Migtle rights

the eivil vietim had be east asids.

1t was very difficult for me as a parent of a victim %o open up old scars, %o open
closed passages of my life in an effort #o bring some humanity some compassion

into the arguments that raged back and forth. All 1 ever attempted to do was
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to say that there are people that make up all these numbers. There is flesh
and blood in back of all these-arguments. These are human beings, these are

families, there but for the grace of God goes you and your family.

With the passage of P.A. 86-338, the victim and the victims family became victims
a second time. The full right of recovery was lost, limitations were placed on
what could be paid in the attempt to recover just,compensation, structured
settlements came into being. Settlements that could not be altered to adjust

to the changes of every day life, to changes in the medical condition of the

victim, or their families.

But apparently someone was listening, some where a voice of reason was heard,
because here we are again. Only now, you as a committee have the opportunity

to permit CB-1015 out onto the floors of the House and the Senate where these

rights can{ be given back to the people of this State. You have the ability

to bring compassion and reason back into our civil justice system. You have

the one element that every victim, every victimé family, everyone who in mid
heartbeat has had their life turned inside out so desperately cries out for, you can
correct a wrong that has been done. You have the ability to turn back time

and say to the people of this State that the family does count, that the person

is important that human life is not just a number.

T agk that you submit a favorable report on this Bill, and that it be sent
to both Chambers of the Legislature where it can be given a fair and open

opportunity to be passed and signed into Law.




STATEMENT OF THE CONNECTICUT BAR ASSOCIATION
By
PAUL B. ALTERMATT, President

JUDICIARY COMMITTEE
MARCH 9, 1987

Re: Tort Reform

The Connecticut Bar Association (CBA) represents more than 9,000 lawyers
in our State, including at least 80% of those in private practice.

Our members have practices as varied as anti-trust law and family law,
and work in government, industry, legal services and private practice. This
diversity is recognized by CBA's being organized into 22 sections reflecting
different areas of the law.

Because CBA is a general bar association, representing both the plaint-
iffs' and defendants' bar, we played a limited role in the formulation of
the Tort Reform Act, Public Act 86-338.

CBA took the position that unless the societal benefits of the proposed
changes in tort law far outweighed the certainty secured by the common law
approach, we were opposed to any hasty changes in this well established body
of law.

At this time there is no empirical evidence of the effects of this sweep-
ing revision, because no cases arising under the law effective on October
1, 1986 have come to trial. Yet it has become increasingly apparent that
the Act is unworkable.

The Reporter to the Civil Liability Task Force, Professor William V.
Dunlap of the University of Bridgeport School of Law, has concluded that
the Tort Reform Act is so flawed that it should be repealed in its entirety

retroactive to October 1, 1986.
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Indeed, the comparative analysis of the Act done by the Law Revisien
Commission, which was requested by the then Ce-ehairmen and Ranking Membeks
of this Committee at the close of the last legislative sessiom, and whieh
is a scholarly dissection of the new law, reveals in detall the many JImper=
fections in the legislation.

Professor Dunlap said the Act *appears to have been a hastily ceneeived,
hastily drafted measure that has implications and effects beyond those fore-
seen by the drafters and many of those legislators who voted for its passage."
He has advised the Task Force that the most serious preblem with the Act
is the large number of apparently unforeseen and unintended imteractions
among various sections of the Act and between the Act and pre-existing Con-
necticut law.

Professor Dunlap has recommended to the Task Force the immediate repeal
of Public Act No. 86-338 and the creation of a new task force on civil Jiabil-
ity to study the entire question of tort reform, stating

“Tort reform is critically important, perhaps one of the most iImpertant

questions facing state legislatures today. Because the issues are so

complicated and so closely intertwined with other aspects of the law,
allowing a techniecally flawed Tort Reform Act to remalin on the books,
even after incorporating many of the amendments Urged during the ceurse
of the Task Force meetings, has the petential of wreaking havee in the
administration of the state judielal system, inflisting serisus INJjust=
ices on parties te persenal injury litigatien, and making it mere dif-
fieult te effeet further, mueh needed tert referm in the future."

As an alternative, he has suggested piecemeal repeal, but feels that
with revisiom, only the sections on contingent fees, periodic payments, expert
witness qualifications and certificates of good faith in medical malpractice

actions can be saved.

CBA notes that Raised Committee Bill No. 1015, Aa Act Concerning the

Enhancement of the Rights of Victims of Civil Wrongs, would repeal the nost

troublesome sections cited by Professor Dunlap and the Law Revision Commission
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CBA therefore urges that if the Act cannot be amended in an intelligent way

to promote the best interests of the public, then it ought to be repealed

retroactively.
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m BE;ACW STREET NORMAN K. JAMES
HARTFORD, CONNECTIQWIT 06105 Exsatitive Dbjecior
(203) 232-7748 DOUGLAS M., CROCKETT
March 9, 1987 ooy overms
RAPHAEL L. PODOLSXY
Antomey at Law TESTIMONY OF RAPHAEL, .. PODOLSKY

S.B. 1M — Repeal of "tort reform™ act

Recommended Committee action: REVISE AND ADOPT §7:; REPEAL §52-557n

S3B. 1015 would repeal the 1986 "dont reform™ act. Restoration of joint
and several liability (88 of ihe bill) is better accomplished W& 5059,
which also creates a right of contribution. However, 1 particularly uige you
to afiopt at least dwo other parts of S.B 1015:

(@) Geodd fFaiihl dawsi kts({Seckion77): Thihssllititennatiedd ssectdonodf thae
1986 act has a potential major adverse impact on all litdgation, not just on
tort cases. The section, which permits no judicial discretion, requires
double damages agminst a party who brings a lawsuit #n % faith if it is
subsequently determined o have been brought without i € cause.” 1t is
both unnecessary and undesirable. It is unnecessary because a party is
already 1iable under §52-568 for triple damages 3f he sues without prebable
cause and with malicious intent. is undesirable because 1ack of probable
cause does not fean that a suit is fidvelous or maliclous. 1t ecan resudt from
the failure to give a required notice or the failure to give it on tiwe, the
naming of a wrong defendant, the absence of a key witness at trial which makes
for a very weak presentation, or nulierous other neeent fistakes. A
addition, it allows defendants to use the threat of a elaim for twiee thelr
1itigation expenses as a €lub to foree the vietin to settle a legitinate claif
for an unreasonably lew ameunt. 1t s net ressenable t® treat sueh geed faith
errers as #f a suit were filed for malicieus or harassing purpeses. Thus,
rather than deter friveleus suits, It €an heavily penalize legitimate ones.

(@ Municipal #nmunity (CGS- §52-557n): Section 9 of "Hne bill repeals
§52-55Tn (see copy below), which was adopted last year as §13 of the "tort
refori” act. No one fully unhderstood this section last year, and no ene fully
understands it now. In partieular, It remains uhelear ¢o what exdtent it is a
codification of existing law and €o what extent it #s a ehange (e p. 22-23
of the Law Revisien Cemmissien analysis of the act).

Of particular concern is §52-55M(@)(2)(d), which says that a town is not
l1iable for the “ariminal conduct, fraud, actual malice or wilful misconduct™
of its employees™ "except as otherwise provided by law.” i1t is impossible to
tell whether this does or does not modify C.GS §7-465, which reguires towns
to "pay™ when an enployee is found liable except for "wilful and wanton"
conduct. For exanple, what is its dipact on town liability under state law
for police brutality? Or for police misconduct, as in the Tracey Thurman
case? Oc_fBy ikrijunitas causell wien £ thwn enplloyes, dirikvimg £ thown @ar,, causes
an accident by speeding?

(continued on reverse side....)




C.G.S. §52-557n(b)(8) is also cause for concern, because it immunizes not
only the town but the employees themselves from liability for injuries caused
by the making of inadequate or negligent housing code or fire safety
inspections (unless showing "reckless disregard" for health and safety).
Immunization of this sort invites municipal irresponsibility. It would
appear, for example, that a municipality would have no liability if its fire
marshal carelessly certified code compliance (as long as he did not act
recklessly) or even if he deliberately took bribes (because of the criminal

and wilful misconduct exceptions). Quite frankly, such results to me seem
outrageous and, indeed, bizarre.

As an alternative to outright repeal of §52-557n, the General Assembly
should repeal the two particular sections mentioned above, i.e., subdivision
(2)(A) of §52~557n(a) and subdivision (8) of §52-557n(b).

Sec. 52-557n. Liability of political subdivision and its employees, officers and
agents. (a) (1) Except as otherwise provided by law, a political subdivision of the state
shall be liable for damages to person or property caused by: (A) The negligent acts or
omissions of such political subdivision or any employee, officer or agent thereof acting
within the scope of his employment or official duties; (B) negligence in the performance.
of functions from which the political subdivision derives a special corporate profit or
pecuniary benefit; and (C) acts of the political subdivision which constitute the creation
or participation in the creation of a nuisance; provided, no cause of action shall be
maintained for damages resulting from injury to any person or property by means of a
defective road or bridge except pursuant to section 13a-149. (2) Except as otherwise
provided by law, a political subdivision of the state shall not be liable for damages to
person or property caused by: (A) Acts or omissions of any employee, officer or agent
which constitute criminal conduct, fraud, actual malice or wilful misconduct; or (B)
negligent acts or omissions which require the ‘exercise of judgment or discretion as an
official function of the authority expressly or impliedly granted by law. e

() Notwithstanding the provisions of subsection (a) of this section, a political
subdivision of the state or any employee, officer or agent acting within the scope of his
employment or official duties shall not be liable for damages to person or property
resulting from: (1) The condition of natural land or unimproved property; (2) the
condition of a reservoir, dam, canal, conduit, drain or similar structure when used by a
person in a manner which is not reasonably foreseeable; (3) the temporary condition .of a
road or bridge which results from weather, if the political subdivision has not received
potice and has not had a reasonable opportunity to make the condition safe; (4) the
condition of an unpaved road, trail or footpath, the purpose of which is to provide access
to a recreational or scenic area, if the political subdivision has not received notice and has
pot had a reasonable opportunity to make the condition safe; (5) the initiation of a
judicial or administrative proceeding, provided that such action is not determined to have
been commenced or prosecuted without probable cause or with a malicious intent to vex
or trouble, as provided in section 52-568; (6) the act or omission of someone other tt}an
an employee, officer or agent of the political subdivision; (7) the issuance; denial,
suspension or revocation of, or failure or refusal to issue, deny, suspend or revoke any
permit, license, certificate, approval, order or similar authorization, when such authority
is a discretionary function by law, unless such issuance, denial, suspension or revocation
or such failure or refusal constitutes a reckless disregard for health or safety; (8) failure
to make an inspection or making an inadequate or negligent inspection of any property,
other than property owned or leased by or leased to such political subdivision, to
determine whether the property complies with or violates any law or contains a hazard to
health or safety, unless the political subdivision had notice of such a violation of law or
such a hazard or unless such failure to inspect or such inadequate or negligent inspection
constitutes a reckless disregard for health or safety under all the relevant circumstances;
(9) failure to detect or prevent pollution of the environment, including groundwater,
watercourses and wells, by individuals or entities other than the political subdivision.

(P.A. 86338, S. 13)
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TESTIMONY
before the Judiciary Committee
of the Connecticut General Assembly

The Connecticut Association of Boards of Education, a not-for-profit association
representing local and regional boards of education, gpposss, SB.100155] An Act
Concerning The Enhancement Of The Rights Of Victims Of Civil Wrongs, and H.3,
505fl, An Act Restoring Joint And Several Liability And Authorizimg An Action For
Contribution. These bills would repeal, in whole or in part, the tort reform
provisions enacted by the 1986 General Assembly.

CABE urges you to preserve these reforms because they have begun to re-create a
climate within which school districts and municipalities are able to obtain
affordable insurance in Connecticut. School districts and municipalities have
faced exorbitant insurance rate increases, reduction in coverage, cancellation of
coverage with minimum notice and difficulty in obtaining liability imsurance.
Rate increases of 700%, accompamnied by 40% to 50% decreases in coverage, were not
unusual, The impaet has been particulaely significant on boards of education,
due te the large number of employees for whose actions they are respomsible.

The Tort Reform Act contains several elements that can help to assure greater
affordability and availability of insurance. Structured payment of large noneco-
nomic damage awards, prorata apportionment of damages among joint twri-ffeasors,
and consideration of payments from collateral sources are all rationale reforms
in our civil justice system which do not infringe on the rights of injured
parties, Restoring the joint and several 1iability doctrine places an unfair
burden en the "deep pocket'" defendant, whieh is frequently a muanicipality or
beard of educatien.

CABE urges you to retain these provisions to help assure that school districts
have necessary insurance coverage and to reduce the extent to which school
districts must expend dollars, budgeted for the education of their students, on

exorbitant insurance premium payments.

PM/gc
3/9/87



State Capitol

March 9, 1987

STATEMENT OF BLUE CROSS AND BLUE SHIELD OF CONNECTICUT, INC. REGARDING S.B.
1015, "AN ACT CONCERNING THE ENHANCEMENT OF THE RIGHTS OF VICTIMS OF CIVIL

WRONGS"'.

Chairmen Avallone and Tulisano and Members of the Committee:

My name is Wallace 1. Lohr of Glastonbury, Connecticut. 1 am Director
of Government Relations for Blue Cross and Blue Shield of Connecticut, Inc.
the State's largest health insurer.

S.B. 1015 would repeal “tort reform'" as prescribed under P.A. 86-338.
Blue Cross and Blue Shield has a keen interest in only one aspect of this
bill: that which would repeal the provision concerning the so-=called
"collateral source rule". We wish to go on record, therefore, not
supporting the entire scope of S.B. 1015, but strongly supporting the
provision which would return the statutory provisions governing collateral
sources to the language which existed prior to the enactment of P.A. 86-338

Connecticut Public Act 86-338 (**The Act"), effective October 1, 1986,
provided for mandatory reduction of awards in personal injury actions by
amounts received from collateral sources. Section A of the Act provides as
follows:

In any civil action accruing on or after the effective date of this

Act, whether in tort or in contract, wherein the claimant seeks

compensation for personal injury or wrongful death . . . the court

shall reduce the amount of the award by the total of all amounts paid

to claimant from all collateral sources available to him, . . .

Section 6 of the Act defines "collateral sources" to imclude payments to an

individual by health imsurance. The Act provides that there shall be no
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reduction for collateral sources "

. « .for which a right of subrogation
exists . . .". P.A. 86-338, Section 4 . Thus, the claim recovery activity

of an insurer with a "right of subrogation" as defined in this provision
8 g

would not be affected by the Act.

However, the Act further provides as follows:

Unless otherwise provided by‘law, no insurer or any other party

providing collateral source benefits . . . shall be entitled to

recover the amount of any such benefit . . . as a result of any action

for damages for personal injury or wrongful death.
P.A. 86-338, Section 6. In light of this provision, an insurer's right of
subrogation must be "otherwise provided by law" in order to be excluded from
fhe mandatory reduction from awards in personal injury and wrongful death
cases. Thus it appears that the clause "otherwise provided by law'" applies
only to subrogation rights based on statutory authority, such as those
existing under Workers Compensation and no-fault insurance. Such an
interpretation would not extend protection to the subrogation rights of Blue
Cross and Blue Shield of Connecticut, which are based entirely on contract.
Assuming this interpretation of the Act is correct, the subrogation rights
of Blue Cross and Blue Shield of Connecticut have been effectively
eliminated as against awards in personal injury and wrongful death actions
accruing on or after October 1, 1986.

While it is difficult to estimate the potential revenue loss resulting
from the Act, we project that as much as $2,000,000 annually will be lost
due to the removal of our right of subrogation. We find that this result is
contrary to the intent of the Act which we understood to be an effort to
reduce the escalating costs of liability insurance. However, this Act has
had the effect of shifting the cost to the party which happens to pay -

first. Thus when Blue Cross and Blue Shield of Connecticut insures a person
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for medical expenses and has paid thousands of dollars out under a claim
which is being litigated and our insured subsequently receives a jury award,
we no longer have the right to recover our monies from that award, even
though the claim is rightfully not our liability since it is derived from
the negligence of another party.

We respectfully request that the Committee seriously consider our
concerns. We fear that if this issue is not addressed and corrected in a
timely manner that the lost revenues will be fassed on to our customers in
the form of higher premiums. We are confident that reducing liability
insurance expenses by increasing health insurance expenses was surely not
part of the solution to the liability insurance "crisis" which was
contemplated by the 1986 General Assembly, and we respectfully ask for
relief under any modification to the tort reform legislation which is
reported out of the Judiciary Committee in 1987. Please let me know if we

can provide any additional information which would assist you in this regard.
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TESTIMONY OF THE CONNECTICUT STATE MEDICAL SOCIETY RE: HB 1015

Good afternoon, Senator Avallone, Representative Tulisano, members of
the Judiciary Committee. My name is Shelley Marcus and 1 represent the Connecticut
State Medical Society. 1 am here today to address House Bill 1015, An Act
Concerning the Enhancement of the Rights of Vietims of Civil Wrongs.

The 1986 legislature recognized a pressing need to aid consumers with
both the availability and affordability of insurance. As a result, the General
Assembly passed Public Act 86-338, An Act Concerning Tort Reform.

Last year, the high cost and lack of availability of insurance had reached
crisis proportions. Due o the unanticipated increase in the number of lawsuits
filed and in tthe size of jury awards, insurors have been forced to pay claims out
of insufficient reserves. In addition, the determination of negligence has
departed greatly from the original rules of tort law.

Courts are continually expanding causes of action, even when they are
specifically excluded from coverage in an insurance contract. Juries are
increasingly sympathetic to the fact that someone was hurt and should be compensated,
regardless of the fact that the defendant was not legally negligent. This trend
has made it nearly impessible for insurance carriers to predict future claims
and they have respended by raising premiums to a level to cover all possibilities.
They have also withdrawn from the markets where the risk is too volatile.

Physicians were the first group to be affected by the insurors responses
to the deteriorating civil justice climate. Their malpractice premiums began
to rise dramatically during the late 1970°'s. Initially, premiums were increased
by 50% per year and for the past six years have increased by nearly 100% per year.

High risk specialists, such as obstetricians or neurosurgeons can pay up to
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$100,000 for their insurance.

Availability of insurance has been severly restricted as well. Only two

insurance companies now write new malpractice coverage for Connecticut physicians—
the CNA and the Connecticut Medical Insurance Company (CMIC) which was established
by the State Medical Society in 1984 to guaranty that insurance coverage would
remain available for physicians.

The State Medical Society recently conducted a survey to determine the
effects of the malpractice insurance crisis on the practice pétterns of physicians.
The survey indicates that one-third of Comnecticut's physicians haverlimited
or reduced the scope éf their practice in an effort to reduce or stabilize their
malpractice classification and expense, thereby limiting the availability of
health care. The cost of care is affected, as well, because the survey also

showed that more than 75% of the state's physicians are practicing defensive

medicine in response to the forces of malpractice litigation.

The Connecticut State Medical Society urges this Committee to give tort

reform a chance to work before it considers repealing last year's legislation.
Although it is not a total panacea, studies based on actual state experience

indicate that tort reform can be effective in diminishing the size and frequency

of awards, leading to more predictability and a reduction in the increase in
premiums.

According to a 1985 Rand Study on the frequency and severity of medical
malpractice claims, offsets from awards from collateral sources reduced awards
by as much as 50% within two years of becoming effective. A 1985 Rand Study
on the resolution of medical malpractice claims showed that a provision for paying
awards in periodic installments reduced trial awards by 30% and cut the average
out~of-court settlement by 25%.

In California, which enacted reforms similar to that of Comnecticut in

1975, the average jury award for malpractice cases in 1984 was significantly

b
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lower than the national average-—$397,000 compared to $975,000. More importantly,

physician's ptemiums increased 16% on average, while the average national
increase was 32%.

The 1986 1egislature, after careful consideration, felt that civil justiée
reform would contribute significantly to making insurance coverage available
and affordable. Public Act 86-338 includes changes in the collateral source
rule, periodic payment of future damages, qualifications for expert witnesses
in medical malpractice cases, and expansion of the sanctions for bringing
"frivolous suits.” House Bill 1015 would repeal all of these provisions, with
the exception of the collateral source offset for health care providers.

While we realize that last year's legislation contains mumerous drafting
errors, we believe that these flaws can be corrected and that outright repeal
is ummecessary.. The positive response thus far by insurance and reinsuraﬁce
companies to Public Act 86-338 shows that tort reform can work. |

The Comnecticut State Medical Society respectfully requests that last

year's reforms be retained 50~that'premiums continue to stabilize and insurance

coverage remains available to all of Connecticut's citizens.
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TESTIMONY BEFORE THE JUDICIARY
COMMITTEE REGARDING TORT REFORM

JUDE HERSEY
MARCH 9, 1987

Just about one year ago, I appeared before this same
Committee to talk to you about Tort Reform legislation being
considered. The first thing I said was "I am here today to
represent your humanitarian conscience." That is what I have
continued to do from that day on and why I am here again to-
day. As the parent of a trauma victim, incorporator and Pres-
ident of the Trauma Victims' Support Group of Connecticut and
a concerned citizen, I feel that my networking with other vic-
tims as well as my own personal experience impels me to be
here.

All victims, when questioned, inevitably get around to
describing their situations as a “nightmare®. Having seen |
what a 40,000 lb. bus did to my sons'body leads me to agree
with that choice of wording. These tragedies we victims have
endured make us understand that anyone who cares for a victim
also becomes a victim.

Recently, I attended a conference which dealt with how to
set us crisis teams in school systems. The speaker mentioned
that the oriental symbol for crisis is made up of two symbols;
one for danger, the other for opportunity. There are many of
us victims in this state who have chosen to learn from the
danger and take the opportunity to draw on our experience with
personal catastrophy to try to ensure that the future victims
will have a little easier road to walk.

The business of determining who is a victim and even what
kind of victim - civil or criminal - overlooks some important
facts. If you were to go into a Emergency Room, Trauma Roam,
hospital room, rehabilitation center or even a cemetary, how
many of you could tell which is which? The injuries and handi-
caps cause the same pain and suffering. All victims deserve the
concern and assistance of legislation which enhances their rights
and provides the services they so desparately need.

All of us have had to accept the painful fact that innocent
as we are, we cannot change that nightmare come true. But most
of us find it very difficult to accept that, as in the case of
civil wvictims, the passage of Tort Reform diminished rather than
enhanced those rights. This current law has made us victims twice,
first by the perpetrator and then by the system. There are many
victims in the state who are trying to restore some balance in
the civil system. The passage of the Tort Reform Act of 1986
upset that balance with regulation of plaintiff Attorney fees and
not those of the defendent...the elimination of Joint and Several,
which had provided that the victim should be fully compensated...
implementation of structured settlement, spreading out payments
for as much as 10 years, with no ability to alter such a structure
should condition of the victims change.
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Jude Hersey"s Testimony- page 2

Throughout the debate on Tort Reform last year, we wictims
tried to have all sides consideredi. However, the presemt Tort
Reform Act. removed or seriously restricted the legal rights of
civil victims for fair and just compensatiom. Our requests, we
feel, were nmreasomable.

In situations where any of us begim a task in an area wihere
we have little familiarity, we usually look for guidance ffrom
those who are well versed in the knowledge and skills required.
That is all we have asked...that you recognize the expertise we
have galned from these tragic events whieh have rendered us as
victims. Since eaeh of us has an egual ehance 6ef being the mext
vietim, our knoewledge is a valuable resguree.

Let us see the danger in not ensurimg that precious rights
which are the only means civil victims...no, ALL victims... thave
to reasonable, legal recovery are improved. Let us take this
opportunity to make a statement about who and what is important
in a humanitariam soclety. Let us recognize our responsibility
to work together, considerimg all sides befere we abanden the
growing numbers of vietims iR OUF sState.

Yesterday, as 1 was drivimg on a highway, 1 noticed a thill-
board which stated the often-used cry in the battle against drugs
-.."Just say NO.™ 1 thought about that and realized that at
least people had choices when or if they will use drugs. Victims
don't have those cholces. Often their tragedy oeeurs in seconds,
forever altering and restrictimg thelr lives. Whether with imtent
or not, the resultimg trauma te thelr bedies, minds and lives is
a ffacter they must centend with, if they are fertunate eneugh te
gven Survive.

So today, 1 ask youw, in your capacity as legislators, as
well as concermed, humame members of society,te join with me and
"Just say YES...yes,te the more reasonable and humame approach to
Tort Reform offered by the Raised Committee Bill No.1015."Am Act
Concernimg the Enhancememt of the Rights of Victims of Civil Wrongs,"
which would allow civil victims to be fairly and adequately compen-
sated...yes ,tm tthe fRact ttiett tthis imoooent Qroup dsserwves oaur ad$sks-
tance and protectiom as they go about the difficult task of #rying
to put back the pieces of their lives as a result of the tragedies
...yes, to allowimg those of us _ who have had the unfortunate ex-
perience of becoming experts in the field of victims needs,help and
most importantly, yes, to making it a commitment, no a priority,
to set in place positive legislatiom which will ease the thurden
for those who, through no fault of their own, already have more
than they can bear.

29 Dale Read
Wethersfield, CT 06109
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