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SPEAKER VAN NORSTRAND: 

The bill fails. 506. 

CLERK: 

Page No. 3, Calendar No. 506, Substitute for House 

Bill No. 6134, File No. 559, AN ACT CONCERNING TORT 

REFORM. Favorable Report of the Committee on Judiciary. 

REP. WOLLENBERG: (21st) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. William Wollenberg. 

REP. WOLLENBERG: (21st) 

Than* you, Mr. Speaker. I move acceptance of the 

Joint Committee's Favorable Report and passage of the 

bill. 

SPEAKER VAN NORSTRAND: 

The question is on acceptance and passage. Will 

you remark? 

REP. WOLLENBERG: (21st) 

Thank you, Mr. Speaker. Mr. Speaker, the Clerk 

has LCO Nso. 3122 on her desk. Will she please call and 

I be allowed to summarize? 

SPEAKER VAN NORSTRAND: 

That was 3122, sir? 
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REP. WOLLENBERG: (21st) 

LCO No. 3122. 

SPEAKER VAN NORSTRAND: 

Will the Clerk please call LCO No. 3122, 

designated House Amendment Schedule HA"? 

REP. WOLLENBERG: (21st) 

Perhaps before we do that, I could yield to Rep. 

Blumenthal, sir. After the reading, sir. 

REP. STOLBERG: (93rd) 

Mr. Speaker. I can't hear anything. 

SPEAKER VAN NORSTRAND: 

You can now, sir. 

REP. STOLBERG: (93rd) 

A little bit more, although less is being said 

right now. 

CLERK: 

House Amendment Schedule "A", LCO No. 3122, 

offered by Rep. VanNorstrand ana Rep. Jaekle. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 

summarize. Is there objection? 

REP. WOLLENBERG: (21st) 

Mr. Speaker, I would yield to Rep. Blumenthal. 
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SPEAKER VAN NORSTRAND: 

Does the gentleman from Stamford accept the yield? 

REP. BLUMENTHAL: (145th) 

Yes, Mr. Speaker. May I be excused from the 

Chamber and obstain from the vote in order to avoid any 

possible conflict of interest? 

SPEAKER VAN NORSTRAND: 

The gentleman from Stamford wishes to be recorded 

in the Journal as absenting himself for possible conflict 

of interest, and also availing himself of a night off. 

(Applause) Probably the smartest person in the Chamber, 

Rep. Blumenthal. 

REP. BLUMENTHAL: (145th) 

With that, Mr. Speaker, I return the yield to the 

distinguished Chairman of the Judiciary Committee. 

SPEAKER VAN NORSTRAND: 

Thank you, sir. Does the gentleman accept the 

yield? 

REP. WOLLENBERG: (21st) 

Yes, thank you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks leave to summarize. Is there 

objection? Please proceed, sir. 
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REP. WOLLENBERG: (21st) 

Mr. Speaker, there are several sections of this 

dill. I will go through them one by one. 

In the first section, we set out that attorneys' 

fees in any claim or civil action accruing on or after 

the effective date of this act, and all of the incidents 

unless I shall otherwise designate, shall be any claim or 

civil action accruing or arising on or after the 

effective date of this act. In regard to attorneys' 

fees, contingent fees of a percentage of the damages 

awarded pursuant to a determination by the trier of fact 

or amounts received pursuant to a settlement, so either 

way, they shall be set by the schedule in the amendment. 

33 1/3% for the first $300,000; 25% for the second 

$300,000, 20% for the next $300,000; 15% for the 

subsequent $300,000; and 10% for all over $1,200,000. 

Section two identifies the damages. There are 

future economic damages, and I won't go through the exact 

definition. There are past economic damages, future 

nonecomonic damages, and past noneconomic damages. These 

three will come into play later in the bill, in the 

amendment. 

Findings will be made upon judgment by the trier 
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of fact specifying the amount of any of the aforesaid 

damages. Past economic, past noneconomic, future 

economic, and future noneconomic damages. For the 

purposes of some of the percentages that will be 

necessary for the trier of fact to separate these 

findings. 

Upon the judgment being entered, the court shall 

enter judgment in lump sum for all past economic damages 

and for all past noneconomic damages. For future 

economic damages and for future noneconomic damages, if 

they do not exceed $200,000. Also, for litigation 

expensesd, for past noneconomic damages and litigation 

expenses, for past noneconomic damages. That may be 

determined by the court. There are other situations the 

court may award damages in its — attorneys' fees in its 

discretion. 

If future damages exceed $200,000, the parties 

have a 60 day period within which they may negotiate the 

payment of those damages. If they fail at the end of the 

60 day period, the court will order future damages to be 

paid in a structured way with interest determined by the 

court as a reasonable interest, no specific interest, 

reasonable interest. 
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The payments shall be fixed and determinable as to 

amount and time of payment. They shall be payable over a 

10 year period or the life expectancy of the claimant 

whichever is less. And the total amount paid in one year 

shall not be less than $20,000, excluding interest. 

Excepting the court may, in its discretion, order such 

periodic installment payments over a period of time in 

excess of 10 years it it determines a longer period of 

time is in the best interest of the claimant. 

So that while we do set this rather rigidly, the 

court may change it in the interest of the plaintiff. 

The payments cannot be modified by either party. 

Attorneys* fees relating to future economic 

damages and future noneconomic damages shall be payable 

in periodic installments, payments pursuant to an 

agreement between the plaintiff and such attorney. So 

that that may be determined by contract rather tnan set 

by the court. 

Security will be required for any structured 

payments. In the event of death of the claimant, the 

payment remaining, the balance shall be paid to the 

estate of the claimant. It snail, however, not be paid 

in a lump sum, but shall be paid in accordance with the 
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structure tnat was previously set up. Nothing in the 

section, of course, shall prohibit any settlement if in 

time it's determined the thing people want to do. 

Section three. Section three is the contributory 

negligence section of our present statutes. And maybe 

referred to also as the joint in several section of this 

amendment. The section (a) again identifies the damages 

in the four categories. That would be recoverable by the 

claimant, but for his negligence. Section (b) is the 

present law with two additions, economic and noneconomic 

damages, spelling that out. And in line 159 1/2 or 

159 1/4, sets up the percentage to be determined as we 

will see later in section (f). 

If the damages are determined to be approximately 

caused by the negligence of more than one person, there 

will oe a proportionate share. Bach defendant will share 

proportionately to the extent that he's determined to be 

liable. 

Section (d) beginning at line 166, indicates the 

calculation of that share. And it's basically what I 

said, in accordance with the liability of the 

individual. Any percentage of negligence attributable to 

the claimant shall not be included in determining the 
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denominator of the fractiqn that will go to use to 

determine the amount of damages each defendant must pay. 

Section (e) is the present law. 

Section (f) spells out in the event the claimant 

is negligent, that these damages, sets up the damages 

that would have been recoverable but for the plaintiff's 

negligence. Now the contributory negligence we have 

today, at one time under the law, if an individual was 

even minimally negligent, all you had to do was show that 

someone was contributory negligent and he couldn't 

recover from the defendant. 

Later, the law became if the defendant was more 

than 50% negligent, he could not recover. That's the law 

as it stands today. 

Section (g) beginning at 187, sets out later 

claims that can be made by the claimant if we have an 

insolvent defendant. The claimant can come back, 

determine after one year determining what is 

uncollectable, and there will be a reallocation of those 

persons that are required to pay. The reallocation will 

De in direct proportion to the amount of liability the 

defendant had initially. So that if someone is 10% 

negligent and the insolvent defendant was 40% negligent. 
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the individual would pay only 10% of the 40%, or 4%. 

Section (a) sets out a right of contribution. We 

don't have any right of contribution in the State of 

Connecticut today. This sets out a new right. If a 

person is paying more than their equitable share of such 

claim may receive contribution from others. And action 

for contribution of judgment has been rendered must be 

brought within two years after the judgment becomes 

final. Or, if no judgment is rendered, the person 

bringing the action for contribution either must be 

discharged by payment the common liability within the 

period of the statute of limitations, or agreed while the 

action was pending to discharge the common liability. 

Under (j) subrogation remains. Insurance 

companies now that can go after another insurance company 

for subrogation may still do that, of course. 

(k) is the indemnification section which allows — 

that is, if someone pays for someone else, they may 

indemnify over. But the indemnator, that person who is 

required to indemnify is not entitled to contribution 

from the indemnitee for any portion of his indemnity 

obligation. 

Section (m) is the present law. We did away with 
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last clear chance and assumption of risk some time ago. 

Ana the family car doctrine. That's the present law as 

well. There's no imputed contribution or comparative 

negligence. It's not imputed to the owner of the vehicle 

if it's a family car problem. 

Section 4 is collateral sources. Last year we 

passed a law that said there will be a collateral course 

contributions, if you will, for any payments of medical 

malpractice. This brings in any civil action accruing 

after the effective date of this act. And, as you can 

see, we take out the professional services by health care 

provider. 

On line 243 we indicate that there is no reduction 

for collateral sources for which a right of subrigation 

exists and tnat's the present law and the amount of 

collateral sources equal to the reduction in the 

claimant's recoverable damages attributed to his 

percentage of negligence so that the percentage of 

negligence will determine that the claimant is 

responsible for what would be considered in collateral 

sources and deducted. 

Section 5 continues with collateral sources. Line 

261 identifies what collateral sources are. Any payments 
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made to the claimant on his behalf by any person as 

compensation for personal injury or wrongful death 

attributable to the incident or giving rise to the cause 

of action or pursuant, and we break this done into any 

health or sickness insurance, automobile accident 

insurance that provides health benefits and any other 

similar insurance benefits, except life insurance 

benefits available to the client, whether purchased or 

provided. 

beginning on line 268 any contract or agreement of 

any group and so on, is not accepted. Life insurance is 

the only thing that's accepted. Under "D" that would be 

deducted from the award. The rest of that section is the 

present law on collateral sources. Section 7 is a dram 

shop portion of the amendment. Section A is the law as 

it is today. Section "B" sets out a rebuttable 

presumption where the seller last serving is liable 

solely for the damages. 

Rejnember, this is a rebuttable presumption nbw. 

If you can show that you had nothing to do with it he 

perhaps will not be held liable. 

Section 8 is the section that deals with frivolous 

suits. It allows a party to file a written motion 
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requesting the court to make special findings to be 

incorporated in the judgement or made a part of the 

record, as the case may be if the action or defense is 

without merit and not brought and asserted in good faith. 

Section 9 sets out the standards, two standards, 

as opposed to what we have in the law today. If the 

action is brought without probable cause or a doubles 

damages, if the action is brought without probable cause 

and with malicious intent, unjustly effects and troubles 

such a person, there are treble damages. That's the law 

today. It adds the double damages. 

Section 10 is a limiting liability secion. It 

limits the liability of any director, officer or trustee 

of a nonprofit organization qualified as a tax exempt 

organization under Section 501C of the Internal Revenue 

Code and that includes a litany of charitable 

organizations. They must, however, be qualified as tax 

exempt organizations. 

Section 11, 11A, B, C, and D set out the criteria 

for witnesses in medical malpractice cases. Basically, 

it sets out that they -- what they are trying to set out 

here is that the witnesses shall be of similar training 

in similar specialties and so on so that you have persons 
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witness — be witnesses who have the similar 

qualifications of that person who is accused. 

Section 12 sets forth a certificate of merit. 

Before a case is brought, an attorney will make a 

statement that he believes in good faith that grounds 

exist for an action against the named defendant. He may 

show this by presenting a certificate of merit signed by 

a medical care provider indicating that in his opinion, 

and after investigation, he determines that there is a 

cause of action that lies. 

Section 13 refers to municipalities. The first 

part sets out those areas in which the municipality may 

be liable except as otherwise provided by law so that if 

there is other law that is effective, than these three 

items will not be exclusive and Section "B", starting on 

line 44 sets forth the particular areas in which a 

subdivision of the state or any employee or officer or 

agent acting within the scope of employment or official 

duties shall not be liable for damages to person or 

property resulting from these particular conditions. 

This sets out some conditions that today might be 

actionable and it does limit them so actually, limiting 

the liability to municipalities to a great extent. 
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Section 14 retains Section 13A-149 which is in 

statute already and reters to defective roads and 

bridges, allowing people to recover damages from the 

party bound to keep and repair. That remains the same, 

something that from 493 1/2 through 497, we eliminate the 

possibility of an individual who wants to bring action 

against a town from just filing a suit. Previously, in 

that section he must give notice to the town. The 

feeling here is if a notice is given to the town, the 

town has an opportunity to meet with the individual and 

work a settlement so, suit along does not give actual 

notice to the town. You must give notice to the town 

prior to bringing the suit. 

Section 16 sets up a task force to study civil 

liability and procedural issues including but not limited 

to. limitation awards, non-economic damages established 

through the pattern jury instructions, codification of 

the law of punitive damages, adoption of modified 

comparative responsibility. Product liability actions 

will also be studied. It sets out the make-up of the 

task force as well. 

Section 16, in Section 51 — 52-102 of the present 

statutes recited on line 535, it was always my 
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any party snail nave the right to make any person a 

defendant who has or claims an interest in the 

controversy or any part thereof and so on. It does add 

allowing, it seems, any party to implead a defendant. 

That reform or not is tort. 

Mr. Speaker, I move adoption of the amendment. 

SPEAKER VAN NORSTRAND: 

The question is on adoption of the amendment. 

Will you remark, Sir? 

REP. RYBAK: (66th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Michael Rybak. 

REP. RYBAK: (66th) 

I'll yeild to the Minority Leader. He was on his 

feet, I think. 

REP. STOLBERG: (93rd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Stolberg, do you accept the yeild? 

REP. STOLBERG: (93rd) 

I accept the yield, thank you. 

v " t?yy n o I J i 
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SPEAKER VAN NORSTRAND: 

I apologize, Sir, but Rep. Rybak was in fact 

speaking first and that's why I recognized him, Sir. 

REP. STOLBERG: (93rd) 

I have no problem with that, Mr. Speaker. Mr. 

Speaker, we have before us the product of many months of 

work by a small numoer of legislators and a very large 

number of others. Mr. Speaker, most of the members of 

this House had an opportunity to see a realistic 

expectation of what might be debated for the first time 

either last night or this morning. 

This is possibly the most complex item of the 

session and really does demand the close attention of 

every member for any understanding at all of the 

ramifications that this will have to the legal system and 

may have to the insurance system. 

We have before us in what is proposed as House 

Amendment "A", in my opinion, a number of very separate 

and severable items. Section 1 of Contingency Fees, a 

"separate item. Section 2, Structured Settlements, very 

different. Section 3, Joint and Several, stands or falls 

by itself. Sections 4, 5 and 6, the three of those 

sections, Collateral Source, seems to me to be a unit 
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that could live or die with or without the rest of the 

bill. 

Section 7, Dram Shop, severable. Section 8 and 9 

dealing with frivolous suits as a unit, it's a 

comprehensive unit. Section 10, dealing with nonprofit 

organizations and an attempt to hold harmless, people who 

serve on their boards, separate component. 

Sections 11 and 12 dealing with medical 

malpractice, a separate component. Sections 13 and 14 

dealing with municipal liability, a separate component. 

Section 15, the study, separate. Section 16, which has 

now been added, still again, a very different item. 

Mr. Speaker, I have consulted with the majority 

side and suggested that a great deal of clarity could be 

introduced and a great deal of time could be saved with a 

motion to divide tnese units. I am advised that their 

preference is that there not be a motion to divide, that 

instead we deal with House MA n as a unit and then offer a 

series of amendments taking out individual sections. 
Mr. Speaker, I fear that that is not a wise 

decision because I fear that the debate on House "A" 
could be extremely extended and then the individual 

amendments that separate out Section 1, Section 2, 
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Section 3, 4, 5, 6, etc. will focus in on those severable 

issues for still a second extensive debate, not to 

mention the third series of extensive debates on a number 

of technical amendments that will be offered. 

Mr. Speaker, I will not move to divide. I honor 

the request of the majority on that. I do raise that 

though as a potential error which we will only know at 

the conclusion of the debate, if indeed House "A" is 

debated ad extensio and then we move through the 

amendments from the Democratic caucus of which there are 

seven that sever out different sections of this and the 

debate ensues once again focusing on joint and several, 

focusing on collateral source. 

So, I will not offer the amendments now. I would 

ask those, at least on my side of the aisle to withhold 

their amendments at this time and I will, at the 

conclusion of action on House "A", have a series of 

amendments to offer from the Democratic caucus. 

SPEAKER VAN NORSTRAND: 

Thank you, Sir. 

REP. RYBAK: (66th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Michael Rybak. 
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REP. RYBAK: (66th) 

Thank you, Mr. Speaker. May 1st is traditionally 

celeorated as Law Day throughout the country, and 

ooviously here in the State ot Connecticut as well. And 

I think fortunately — or unfortunately -- for the 

members of the Cnamber, nearly 10:00 o'clock after what's 

been a long day, they're going to get perhaps more than a 

dose of law that you counted on. 

I have some questions for Rep. Wollenberg for 

purposes of legislative intent. And It's basically to 

help me and maybe other members of the Chamber who have 

lived with this concept to understand at least how it 

works mechanically. Whether or not you philosophically 

agree with it is an entirely different question. But I 

think we all ought to be clear in our minds with respect 

to the basic package which is before us. 

With that, Mr. Speaker, and with the, I hope, 

cooperation and patience of Rep. Wollenberg, I would like 

to asK a number of questions. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak, please frame your question. 

REP. RYBAK: (66th) 

Yes, to Rep. Wollenberg. In section 1 we are 
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setting up a statutory schedule for a contingent fee; 

that is, a fee which is dependent upon recovery and is 

determined to be a percentage of recovery. Rep. 

Wollenoerg, does this section still allow composite fees 

where an attorney taxes a small retainer, if you will, to 

start the case and pay the expense, perhaps get himself 

into trial, and then it flips into a contingent fee. 

Those arrangements are fairly common. What does this 

section do with respect to tnat? 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Any fees for expenses or things like that, that 

you'd depleted would of course be just for that, and 

would not be a part of your contingent fee. However, any 

fees that you received in advance would be part of the 

contingent fee. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, so that would include a 

retainer of, say, $5,000 or $10,000 to start a case. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Yes, it would. If you depleted it for expenses, 

then of course it would not be attributable to your fee. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, would that be so even if 

it were a non-refundable retainer which is usually the 

case, that which you need to start the case. Not 

dependent upon the outcome of the case. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker, this is an exclusive 

method ot payment. It says in the bill. And no matter 

what you call it or how you try to get around it, it is 

not going to be anything but a contingent fee, a part of 

the contingent fee. Now if someone comes in the door and 

you decide that you may not take the fee, and you know, 

your fee is $500 for the first half hour of consultation, 

and then you decide not to take the fee, of course it's 

not contingent on anything. And I suppose you've paid 

your $500. But anything you accept, even though it be a 
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retainer, would become part of the contingent fee. 

REP. RYBAK: (66th) 

And even if it's non-refundable. 

SPEAKER VAN NORSTRAND: 

Is tnat through the Chair, sir? 

REP. RYBAK: (66th) 

- Through tne Chair, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker, I think if we put the 

tag unrefundable on it, I think it's in opposition to 

this section, sir. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker. Do these limits on 

contingent fees apply on a per plaintiff basis? What 

happens where I'm bringing a class action on behalf of a 

large number or people similarly situated with respect to 

one or two or three defendants, as in the asbestos cases 

or the Dalcon Shield case, were I be fortunate enough to 

see a case like that in my office. Does this apply on a 
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per plaintiff basis or for the class ot plaintiffs? 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

If you bring a class action, it would be the 

class. If you recovered $10 million for the class, then 

your fee would be based on that $10 million for the class. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, what if I decided not to 

bring a class action because ot the notice requirements 

and the improbability that it might be certified as 

such. And just named 50 individual plaintiffs who come 

to me? Does the limitation apply on a per plaintiff 

basis or for the aggregate? 

REP. WOLLENBERG: (21st) 

Througn you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

I'd be cautious of the conflict, but if you did 
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have 50 individuals, each one would be the contingent fee 

tor that individual recovery, sir. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, what is the enforcement 

procedure for limiting contingent fees? Is it criminal 

penalty, disbarment, refund to the client? How is this 

section enforced? 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker. And, I do believe we're 

getting into an area now that we may be talking about 

some constitutionality. And I could talk about that a 

little bit. But, it can be enforced through complaint of 

the individual to a grievance committee. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, I find nothing in here 

about reference to rules of court or the grievance 

committee statute or anything of that sort. Could the 
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gentleman enlighten me as to where the enforcement 

mechanism or penalty provision appears in the bill to 

enforce this section? 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

I think any time tnere are dictates for attorneys 

in their conduct or their fees, or any laws tnat affect 

attorneys, and those are breached, without criminal or 

other sanctions being mentioned that certainly can be a 

matter for grievance. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, just so we'll all know 

what we're talking about, Rep. Wollenberg, could you just 

define for me personal injury or wrongful death? I never 

did find a definition for that in any of the sections of 

the bill that mention it repeatedly. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

I haven't looked up the sections, but there are 

other sections which refer to this. And I would suggest 

that they be the same as those. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

I was missing that reference, Mr. Speaker. With 

respect to the second section, Rep. Wollenberg, dealing 

with structured settlements, does this include in tne 

definition of economic or noneconomic damages which I've 

generally thought to be as compensatory damages. 

Throughout nere we talk about compensating the claimant 

or plaintiff. Does it include punitive damages? Those 

damages designed over and aoove compensation to punish 

the defendant and are based upon the defendant's wealth 

and aggregiousness of the offense, rather than 

compensatory formula. Through you, Mr. Speaker. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker, which damages were you 

referring to, Rep. Rybak? 
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REP. RYBAK: (66th) 

Through you, Mr. Speaker, punitive damages. 

REP. WOLLENBERG: (21st) 

No. Any of the damages — through you, Mr. 

Speaker — any of the damages here, future damages, 

noneconomic, economic, or just all the four categories. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, is it limited just to 

compensatory damages or does it include punitive damages? 

REP. WOLLENBERG: (21st) 

It doesn't include punitive damages, sir. Through 

you. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, then I suppose if there 

were a large punitive award, that could be collected up 

front in a lump sum. And would be outside the 

structuring process. Through you, Mr. Speaker. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker. That's my understanding. 

REP. RYBAK: (66th) 

Very interesting, Mr. Speaker. Through you, do I 

understand that the trigger point works that when you tip 

the $1 over $200,000 for the future damages that at that 
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point all of the future damages become structured and not 

just those in excess of $200,000? 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Mr. Speaker, I'd like to yield to the structure 

expert, Rep. Jaekle, who has some thoughts on this as 

well. 

SPEAKER VAN NORSTRAND: 

That's a structurally sound yield. Rep. Jaekle, 

do you accept tne yield, sir? 

REP. JAEKLE: (122nd) 

Yes, Mr. Speaker, I do. And I will respond to the 

question. The section of this bill dealing with this 

structured settlements provides that if the award is for 

future damages, be they noneconomic or economic damages, 

exceeds $200,000, in that case all future damages, unless 

agreed to otherwise by the parties, would be paid out in 

an installment basis not to exceed 10 years with the 

court having the discretion to set the terms only 

imposing it if there's adequate security, etc. Through 

you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 



Kok 

House of Representatives 

REP. RYBAK: (66tn) 

Through you, Mr. Speaker. Rep. Jaekle, since you 

seem to be the expert in this particular area, do you 

agree with Rep. Wollenberg's interpretation that punitive 

damages which could be considerable are not included in 

the structuring process and can be awarded up front in a 

lump sum, even though the compensatory damages for future 

injury would have to be structured? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, you will find on line 51 

of House "A" the definition of past noneconomic damages. 

I would say punitive damages are noneconomic, but by the 

nature of punitive damages, you would see that in all 

likelihood they were suffered by the claimant up to or 

including the time ot the trial. You would be punishing 

the defendant for their conduct at the time of the cause 

of action accrued. And the suffering, if you will, is in 

all likelihood suffered by the plaintiff as well. So I 

believe it would fit under the definition of past 

noneconimc damages. And per this amendment or this 

section of the amendment, past noneconomic damages are 

411 
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paid in a lump sum. So the answer would be yes. Through 

you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

So that would mean even if they were calculated 

not as compensation, which they are not, but based on the 

defendant's wealth and the aggregiousness of tne 

defendant's conduct, they are still considered to be past 

compensatory damages for purposes of this definition. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, yes. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, to Rep. Jaekle. With 

respect to the definition of interest. Is interest on 

the structured portion fixed or variable? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle, do you care to respond? 

REP. JAEKLE: (122nd) 

Yes, Mr. Speaker. Through you, you will see on 
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line 94 that in the case of structured settlements, 

meaning payout over time on a periodic installment basis, 

if the parties do not agree to something differents — 

and I must reinforce this -- structured settlements will 

be imposed by the court only if the defendant and 

plaintiff don't agree to a structured or even lump sum 

settlement or payment of the claim. And in that 

negotiated arrangement, fixed, variable, it could be 

anything. 

But it you are referring to what the court may 

impose, I thinK you will find it on line 94 that added to 

the installment payout of the future economic and 

noneconomic damages, would oe reasonable interest as 

determined by the court. And that is to be in addition 

to the normal payout or installment payout. It is to be 

the period installments are to be fixed and 

determined. But I believe you would find that you could 

indeed have an interest rate, a variable interest rate, 

established by the court as long as that was fixed. 

I don't mean to be — I'm sorry to mix the terms. 

The judgment set -- as long as the court sets a variable 

interest rate, I believe you would find they have the 

discretion to do so, and it would fit the language of 
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this provision. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Ryoak. 

REP. RYBAK: (66th) 

So, through you, Mr. Speaker, to Rep. Jaekle, the 

phrase on line 98, the lead in being which payment shall 

be "fixed and determinable as to amount and time of 

payment" does not necessarily require a fixed interest 

rate. There could be a variable interest rate on the 

structured settlement. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, yes. But the terms and 

conditions must be — I'll use the term set the the judge 

at the time of the award. And frankly that is put in 

there to handle income tax consequences or, frankly, to 

avoid adverse income tax consequences to the plaintiff. 

Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Ryoak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, to Rep. Jaekle. I find 

over on line 111 and 112 that periodic interest payments 

cannot be modified by either party. But then I find down 
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below on 114 and 115 that the court orders payment on 

terms that the court deems just and equitable. Aren't to 

two somewhat contradictory? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, no. The court in 

establishing an installment payout plan for the 

defendant's payments to the plaintiff, must be determined 

by the court after that 60 day negotiated settlement 

period has expired. It must be set at that time. It 

could be even payments, declining balances, cyclical. 

Those terms and conditions are to be set by the court as 

the court finds to be in the best interest of the parties 

equitable. Once fixed by the court, and you are on the 

cycle of future periodic installment payments, neither 

party may modify that plan as determined by the judge. 

So they are not inconsistent. In fact, they are 

compatible. Through you, Mr. Speakers. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker. The attorney's fee 
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portion that applies to the structured portion of the 

imposed settlement, are split payments allowable or must 

the attorney get his fee from his client? 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, you're referring to lines 116 through 

121 1/2. This provision has to do with an ability of the 

parties. In that case the attorney and his client, the 

plaintiff, to determine how the attorney's fees, under a 

contingency fee basis only, frankly -- well, not 

necessarily, but I think we're contemplating a 

contingency fee arrangement, whether since the client 

will r>e getting his recovery over time, whether the 

attorney's fees come out of each annual installment or 

whatever. Or, whether the attorney's fees could be paid 

out of the lump sum recovery. 

This is allowed to be negotiated between the 

attorney and the client. But subject to the approval of 

the court. And, frankly, to make sure that the attorney 

doesn't steer his client in a direction most advantageous 



kok 

House of Representatives 

417 

Thursday, May 1, 1986 

to the attorney and not necessarily in the best interest 

of the client. It must be approved by the court. 

Tnrough you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Would joint checks be acceptable, through you, Mr. 

Speaker? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, if that is the agreement reached 

between the attorney and the plaintiff and approved by 

the court, yes. 

SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, to Rep. Jaekle. I take 

it that the structured settlement need not be an annuity 

issued by an insurance company. It could be in some 

other form of structuring. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, I am talking about a 
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REP. JAEKLE: (66th) 

What protection does a plaintiff have, Mr. 

SpeaKer, so that he does not get stucK with a poor 

quality annuity written on a shaKy company or that he 

gets a note that is perhaps is not adequately 

collateralized. We're talking about 10 years of 

payouts. Through you, Mr. Speaker. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, that is covered in lines 

122 through 125 1/2 which has the court requiring any 

party liable for the payment, obviously a defendant, to 

demonstrate to the court either its abilities to make the 

periodic installment payments. And that might be not 

through an annuity. Or, to make sure there is the 

posting or maintenance of security adequate to assure the 

full payment of the future payments, the structured 

payments. And thus, if you are concerned about a shaky 

insurance company writing the annuity policy, the court 

would require the defendant seeking to purchase such an 

annuity to demonstrate to the court that there is 

adequate security behind it in order to secure the 

payment of the future installment payments to the 

plaintiff. Through you, Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Through you, Mr. Speaker, section 2b talks about 

litigation expenses being entered in a lump sum. Does 

that include court costs or expert witness fees. What 

exactly does the term litigation expenses mean, Mr. 

Speaker? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, litigation expenses 

would include the cost of bringing the action, cost of 

hiring a sherrif to serve process on the defendant or 

defendants, the cost of expert witnesses, possible some 

transcription fees, stenographer fees, deposition 

expenses. Also, litigation expenses would in all 

liKelihood include tne attorney's fees which is a charge 

and thus a cost of bringing that suit. And that, too, 

would be part of the litigation expenses because those 

are expenses borne by the plaintiff to litigate the 

suit. So it would be all of those. Through you, Mr. 

Speaker. 
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SPEAKER VAN NORSTRAND: 

Rep. Rybak. 

REP. RYBAK: (66th) 

Thank you, Rep. Jaekle. I've come to the end of 

questioning on section 2. I've been advised by Rep 

Frankel that a strategy apparently has been arrived at to 

adopt House "A" and then to move to further amendments 

and questions before the members of the Chamber lose 

interest. I do tnink there's a considerable amount of 

legislative intent that needs to be written into the 

record before we're through tonight, though, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Thank you, Rep. Rybak. 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, if I could, I would encourage the 

members to consider adopting House "A" since I've been 

advised that several amendments will be offered that will 

delete section by section of what I'll then regard as 

almost a file copy, an amended file copy of the bill. 
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And that the debate, section by section, I think, would 

best be served by leaving it to each of the amendments 

which will focus in on each section. So, I would almost 

like to treat House MA" as if it's an amended file copy 

if we can get it adopted. Of course, people have the 

right to debate it and ask questions. 

But I think it would facilitate the debate, and I 

would assure everybody there will be an opportunity and 

I'm sure an adequate one to debate every section of this 

bill, line by line, if you wish, as we go through the 

amendments. And would encourage the body to do so to 

expedite the process. Thank you. 

SPEAKER VAN NORSTRAND: 

It is not for the Chair to comment, but I would 

note depending on the sleeping habits of the members, 

that there are in excess of 50 amendments filed on this 

bill. 

REP. CUNNINGHAM: (148th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Cunningham. 

REP. CUNNINGHAM: (148th) 

Mr. Speaker, since I will be speaking at greater 
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length on the amendments, I will speak very briefly on 

this amendment here. Because I have problems, and it has 

not been divided in question, and I have problems with 

the constitutionality of three sections, I cannot support 

the amendment and will vote against it. 

However, rather than waiting to the time of the 

amendments, I would like to make some comments as to why 

we are here today. We are here on tort reform not so 

much because of the issue of tort reform itself. It's 

pros and cons. But because the insurance industry, while 

they are raising rates substantially, has pointed their 

finger at the legal profession. 

I would submit that never have I seen the level of 

deceipt which has been used by the insurance lobby on 

this bill. Never have I seen such an attack on a 

profession, Mr. Speaker, as has been waged against the 

legal profession. Never, Mr. Speaker. 

But as I will further indicate, since there is no 

interest in debating this amendment at this time, but I 

will indicate further debate. The real causes of the 

crisis in which we see, the real causes of the insurance 

crisis, the reasons for it coming from the insurance 

industry. And that it is that which we must address and 

effect by our amendments. If the amendment "A", which is 
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in front of us, I can say will not help the crisis, it 

will not, will not reduce insurance costs. But it would 

be unconstitutional in sections and would violate the 

rights of the people of this state and I cannot support 

this amendment. 

I will be supporting amendments, including several 

which I will submit, which will solve those infirmities 

and which also would help reduce insurance costs. I look 

forward to debating those amendments and presenting them 

to this body. Thank you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Thank you, Rep. Cunningham, will you remark 

further on the adoption of House "A"? Will you remark 

further? 

REP. WOODCOCK: (14th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. John Woodcock. 

REP. WOODCOCK: (14th) 

Thank you, Mr. Speaker. I have a few questions I 

would like to ask the proponent of the amendment. 

Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Please proceed, sir. 



kok 

House of Representatives 

424 

Thursday, May 1, 1986 

REP. WOODCOCK: (14th) 

Rep. Wollenberg, the section of the amendment 

concerning the regulation of attorneys fees, in your 

opinion, does this interfere with an individual's 

constitutional rignt to enter into a contract? 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st;) 

Through you, Mr. Speaker, I can give you my 

opinion for what it is worth. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, I am interested in your 

opinion. You are the chairman of the committee, you are 

the proponent of the amendment. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

I think it could be determined that way. I am not 

certain of that. It certainly is a grey area. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Mr. Speaker, through you, Rep. Wollenberg, what is 

the rational basis for the restriction of the contingency 

fee arrangement. 
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SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: {21St) 

Through you, Mr. Speaker, from what I have been 

able to observe at public hearing, from what I have been 

able to discern from the myriad of writings I have seen 

in the past six or eight months, and even into last year 

when we were here, and the discussions of attorneys fees 

came up, there is a thought that attorneys fees, the high 

attorneys fees that are created through high settlements 

add to the cost and the high cost of premiums of 

insurance. 

And I think that if we take attorneys fees and we 

take any of these other things we are doing here tonight, 

and we pick any one of them and say this is going to be 

miniscule and we can put this one aside, it is not going 

to affect to any measurable extent, we may be right. I 

think that is one reason why we are talking about several 

areas of the law here in this amendment. Because 

certainly we know that if we limit costs, limit 

liabilities enough, it has got to affect premiums. 

I am not saying this is enough. I am not saying 

just attorneys fees are enough. I am not saying that 

this entire bill is enough. But that is the rationale. 

5770 
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SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, a question for Rep. 

Jaekle. 

SPEAKER VAN NORSTRAND: 

Please frame your questions, sir. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, Rep. Jaekle, as to 

section 2 dealing with structured settlements, do you 

feel there are any equal protection problems by creating 

the distinction between people with claims, future 

economic claims more than $200,000 and people with claims 

of less than $200,000? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, no, I do not. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, Rep. Jaekle, do you not 

believe that this will severely impact upon injured 

people who have damages worth more than $200,000, by 
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virtue of the fact that they will not receive those 

damage at the time that they receive judgment, as opposed 

to people who have damages less than $200,000, who will 

receive whatever monies are owed them at the time of 

judgment. Do you not see a distinction there? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, I only see that 

distinction as to that portion of the damage award which 

is future damages because the injured party either sex, 

you indicated, will be getting a lump sum payment of 

their judgment for all past economic and non-economic 

damages. And it is only the party whose future damages 

exceed $200,000 and future damages be they economic or 

non-economic, are those that will be experienced or 

suffered over time into the future and those parties will 

be compensated over time for those injuries or damages, 

through you, Mr. Speaker. 

REP. WOODCOCK: (14th) 

Rep. Jaekle, what is the rational basis for 

permitting insurance companies to keep this money in 

excess of $200,000 and to invest it as they wish? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 
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REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, there are several. The 

first but I must, it is not really a direct answer, John, 

but I must indicate that they are going to have to pay 

interest to the plaintiff for the detained money, if you 

will, but there will be several other reasons. One would 

be an insurance company being hit with an extremely 

Plymouth, a defendant who happens to be insured, being 

hit with an extremely large judgment, relating to future 

economic and non-economic damages paying it out in one 

year and potentially seeking to recover that large pay 

out through rate increases in the short term, would be 

able, by spreading those payments out over time, to 

recover through increased premiums over a longer period 

of time and thus hold down increases in insurance 

premiums is the most rational basis, through you, Mr. 

Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, you drafted this 

particular amendment. Could you please explain to the 

Chamber what rational basis you used in coming up with 

the $200,000 figure. 
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REP. JAEKLE: (122nd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, it was the combination 

of determining an end limit of how long periodic payments 

should go. I choose ten years or the life expectancy of 

a plaintiff, whichever is less. The ten years to prevent 

an unreasonably long structured or periodic payment of 

that amount. A feeling that at least as to non-economic 

damages, there should be no less than a $20,000 annual 

payment to any injured party and frankly that tended to 

produce a threshold of $200,000 as to what was a high 

enough amount of future economic or non-economic damages 

that should be paid out over time, since it sounds likely 

that they are to be experienced over time. And thus, the 

$200,000 threshold. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, Rep. Jaekle, in your 

research in putting together the language in section 2, 

did you come upon any evidence or data that this 
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particular section and its application and introduction 

into our civil justice system, would affect the 

aftordability and availability of liability insurance and 

would it affect lower premiums. And if so, would you 

share with the Chamber those facts and figures and 

information and data that lead you to that conclusion. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, I am sure you, as many 

of us, have received data from the insurance companies. 

I remember seeing some that could assign for percentage 

reductions or percentages attributable to insurance 

premiums for various components. Frankly, I think that 

is hard to document and I think we all acknowledge that. 

But it is with a very strong belief that insurance 

companies having to pay out large sums in one year will 

look to recover that in the next year or two through 

higher premiums. And if you can spread those payments 

out over time, that repayment or recoupment will be 

spread out over time. I find that common sense. Through 

you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 
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REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, Rep. Jaekle, concerning 

the structured settlements, again, and considering the 

hypothetical where a party has a judgment which calls for 

structured settlements over a ten year period, structured 

payments over a ten year period. What happens if the 

party with whom that individual has a judgment against, 

goes out of business or goes bankrupt or belly up or 

leave the state, or whatever the case may be, what 

happens to the person who is expecting those yearly 

payments under those circumstances? 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, in all likelihood under 

that circumstance, the court would have, pursuant to sub 

e of this section, require the posting or maintenance of 

adequate security, such as a bond, a mortgage on a 

premises, by it commercial or private, residence, 

adequate security to assure the payment of the periodic 

installment amounts. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, does the file copy 

require the court to assure that there is adequate 
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security for payment of these future payments? 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, the file copy require 

the court to require the liable party, the defendant, to 

either demonstrate its ability to continue to make those 

payments, or to post adequate security and maintain that 

security so, yes, through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, I don't know who wants 

to field this question, this is on section 3, having to 

do with joint and several. Rep. Jaekle, I refer you to 

line 184, beginning at 183, it says the jury must make 

certain findings and on 183 it says that is attributable 

to each person whose negligent actions were a proximate 

cause of the damages. 

Mr. Speaker, through you, I have a question for 

Rep. Jaekle. 

SPEAKER VAN NORSTRAND: 

Please proceed, sir. 

REP. WOODCOCK: (14th) 

Rep. Jaekle, what if an individual was partially 

responsiole for the damages, but is not a party in the 
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case? How is the jury to make a determination as to how 

the damages should be allocated under those 

circumstances? Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, the jury would not make 

a determination as to any percentage negligence of any 

party, any person, I have to be careful mixing the legal 

and the normal terms here, of any person who is not a 

party to the action because they would not be before them 

to make that determination. You would find that the 

determination of negligence which proximately caused 

injuries would only be as to those persons who were also 

parties to the action. Defendants, and indeed, the 

plaintiffs own negligence as well. All the only, the 

parties to the action. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, so I believe what your 

answer is, Rep. Jaekle, is that the word person on line 

184 is, as far as legislative intent is concerned, party. 

SPEAKER VAN NORSTRAND: 

Is that an inquiry, sir? 
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REP. WOODCOCK: (14th) 

Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, yes, and I could support 

that with several references in section 3 that would 

assure you of that, John. And you would find similar 

references that would lead you to that same solid 

conclusion. In lines 162 and 163, there must actually be 

a determination of damages proximately caused by the 

negligence of one or more persons. In several references 

you will find everything will refer to people who are 

also parmel parties to the action. Through you, Mr. 

Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Mr. Speaker, thank you, Rep. Jaekle. That was my 

interpretation as well. But it didn't read that way. 

Section j having to do with subrogation rights, line 216 

and 217, under the joint and several section of the 

amendment, seems to say that the joint and several 

formula that is in the amendment will not limit or impair 
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any right of subrogation arising from any other 

relationship. What is your interpretation of that, Rep. 

Jaekle? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, my interpretation of 

that section is that the right of contribution that is 

being created in sub h will not impair existing rights to 

subrogation. That subrogation rights from one defendant 

to another defendant will not be impaired. Subrogation 

being the right to seek money from somebody who either 

received a benefit that is rightfully yours. The 

subrogation rights are not being impaired by any of the 

provisions of this section. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, for purposes of 

clarification, so what you are saying then is that the 

joint and several modification will apply to all 

subrogation cases as well, as any other personal injury 

or wrongful death actions. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 
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REP. JAEKLE: (122nd) 

Through you, Mr. SpeaKer, so that I, because we 

are now into rather fine legal distinctions, could I hear 

that question again precisely. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock, would you repeat the question. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, what you are saying 

then, as I understand it, is that the joint and several 

formula that is in section 3 of the amendment will be 

applicable to subrogation actions as well as personal 

injury actions and wrongful death actions. Through you, 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, what I am exactly 

saying, that is why I wanted to hear it precisely, is 

that existing subrogation rights under law in the State 

of Connecticut today will in no way be impaired by the 

modified joint and several provisions in this section of 

the law. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 
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REP. WOODCOCKS (14th) 

Through you, Mr. Speaker, I think we have to 

explore that further, Rep. Jaekle. In a subrogation 

case, an insurance company goes after Defendant A, 

Defendant B, Defendant C, for damage arising out of 

alleged conduct of A, B, and C. Defendant A becomes 

insolvent. Defendant B, and A has fifty per cent 

responsibility. Defendant B has thirty per cent and 

Defendant C has twenty. What I am asking you is will the 

formula that is in section 3 apply or will the plaintiff 

in that subrogation case be able to get one hundred per 

cent from either B or C, which is the present law now. 

Througn you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, again, just so I make 

sure I've got this right, John, are you talking about a 

plaintiff or one of the co-defendants subrogation 

rights. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, I am talking about a 
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plaintiff in a subrogation case who is seeking damages 

against perceived defendant wrongdoers A, B, and C. What 

I am trying to get from you, Bob, is an admission or 

acknowledgement or whatever you want to call it, that the 

joint and several formula that we are going to be 

applying to personal injury and wrongful death cases will 

also be applicable to subrogation cases. In other words, 

we are not going to have two sets of rules; one for 

personal injury claimants and wrongful deatn claimants, 

and another set of rules for subrogation claimants. Do 

you understand my question. 

REP. JAEKLE: (122nd) 

Yes, Mr. Speaker, through you, in the context of 

the, you had mentioned an insurance company, if the 

plaintiff's recovery against Defendants A, B, and C is 

subject to subrogation rights of a plaintiff's insurance 

carrier, the plaintiff's insurance carrier subrogation 

rights would only be as to the amounts actually recovered 

by the plaintiff from Defendants A, B, or C. Through 

you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, so what you are saying 
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then is that your interpretation ot section 3 is that the 

subrogation plaintiff can look to any one of A, B, and C 

for one hundred per cent payment of the damages. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, the plaintiff in the 

action will only be able to get from any of the 

defendants that portion of the damages attributed to each 

of the individual defendants. Each will be severally 

liable for their individual shares. So if a plaintiff 

was covered by an insurance policy and received benefits 

when the insurance company seeks to exercise its 

subrogation rights under the policy for benefits received 

by the plaintiff from third parties, we have to be really 

losing the Chamber at some point in this, John, they 

would only be able to have rights of subrogation to the 

amount the plaintiff is entitled to payment from each of 

the defendant from, or to that amount. Through you, Mr. 

Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

I think I understand your answer and I think the 
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answer is consistent with the rest of section 3 which 

means that 3oint and several liability formula in this 

section will apply to subrogation cases. That is 

basically what I was looking for. 

Another question. The language that provides that 

this section will apply to any civil action accruing on 

or after the effective date of the act, is that the date 

when the suit is filed or is that the date when the 

action or claim occurred, or the cause of action accrued? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, if you could give me the 

line reference that you were referring to since that 

phrase is repeated in one form or another in several 

places throughout the Amendment "A" that we are debating 

right now. 

REP. WOODCOCK: (14th) 

Line 232 and 233. 

REP. JAEKLE: (122nd) 

Mr. Speaker, yes, that is now under section 4, and 

through you, Mr. Speaker, that would be for the cause of 

action accruing, usually refers to the cause of action 

and not the date the lawsuit is filed with the court, but 



kok 

House of Representatives 

441 

Thursday, May 1, 1986 

when the basis for the lawsuit, which in the context of 

personal injury would be the date of the accident or 

injury, happened. The cause of action accrues from that 

date. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, when you are referring 

to your definition under the collateral sources section, 

does that definition include prior settlements that the 

plaintiff may have entered into with other parties? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, yes. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Mr. Speaker, moving along, I only have a few more 

questions. On the medical malpractice section, and I 

still working with you, Bob? Through you, Mr. Speaxer. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, yes. 
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REP. WOODCOCK: (14th) 

The medical malpractice section of the amendment, 

is there anything in that particular section that will 

prohibit any out of state physician who meets the 

standards as outlined in subsection c from coming into 

the State of Connecticut and giving expert testimony? 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, I don't believe so. No, 

I don't find that. Through you, Mr. Speaker. 

REP. WOODCOCK: (14th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Thank you, Mr. Speaker. That was my 

interpretation as well, Rep. Jaekle. For purposes of 

legislative intent, I wanted to get it on the record. In 

the dram shop section, if an individual, Rep. Jaekle, was 

out partying or having a good time, and spent a number of 

hours are one particular establishment, became 

intoxicated and went to a second establishment to pick up 

a friend or meet someone or whatever, was briefly at that 

establishment, may have imbibed, may not have, how would 
i 

this particular section apply to that factual scenario? 
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Through you, Mr. SpeaKer. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, the line references are 

311 through 316-1/2 for those who wish to follow it, and 

this new provision to our dram shop act would create a 

rebuttable presumption that the last seller of liquor to 

an intoxicated person was the one who caused the 

intoxication which caused the accident or injuries to a 

third person. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, so under those facts, 

the burden of proof would be on the last seller to show 

where the person who had been drinKing was previous to 

coming to his establishment. And also to show that the 

intoxicating condition that that person was in was a 

result of his previous activities in that day. Through 

you, Mr. SpeaKer. 

SPEAKER VAN NORSTRAND: 

Rep. JaeRle. 

REP. JAEKLE: (122nd) 

Through you, Mr. SpeaKer, that is correct. The 
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last esablishment the party-goer frequented would be 

presumed as the one that tipped the party-goer into the 

state of intoxication and is thus liaole rather than the 

case where the last establishment says it wasn't me, it 

was the guy before or the establishment before. It puts 

the burden on the last establishment, yes, indeed. 

Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, Rep. Jaekle, the 

municipal liability section, in particular, lines 452 and 

456, having to do with notice and opportunity to correct 

an unsafe condition. Is it the drafters intent to do 

away with the constructive notice doctrine by putting a 

dual responsibility on the municipality to not only 

receive notice, but to have had a reasonable opportunity 

to make the condition safe. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, since the phrase is only 

notice and the term actual notice, either constructive or 

actual notice of a defective condition is sufficient to 
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put the town on notice that they should correct a 

defect. And then they are only given a reasonable 

opportunity to correct it beyond which they will be 

liable. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, doesn't that lead to the 

defense or the position by the municipality that they 

didn't have a chance to get to it because tney had a lot 

of other problems. They knew about it, but we had to 

take care of this street and tnat problem and that 

problem and because we are short-handed, lack of 

manpower, whatever the case may be, we didn't have a 

reasonable opportunity to correct the condition. 

Wouldn't that kind of present a problem for a claimant 

under those circumstances,? Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, I suppose the town could 

always claim that, but it wouldn't sound like it was a 

reasonable situation to me. But what it would do is, if 

they get notice, either actual or constructive, of a 
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defective condition, and somebody is injured an hour 

later, they may well be able to maintain that they did 

not have a reasonable opportunity to correct that 

defect. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, section 9, lines 476 

through 479, concern themselves with supervision of 

people by a political subdivision. And if there is no 

liability, unless there is willful, wanton, or reckless 

misconduct. Through you, Mr. Speaker, a question for 

Rep. Jaekle. 

Rep. Jaekle, would this not apply to the public 

schools in the State of Connecticut and would it not be a 

radical departure of the standard of care that our public 

schools have to our school children, at this particular 

time. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, I don't believe so, no. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 
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REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, I could cite, if I had 

to be prepared, I could bring in a brief and cases 

showing that the people who run our schools, who are 

entrusted with supervising our children, have a duty to 

exercise due care in pursance of their responsioilities. 

That is their legal duty right now here in the State of 

Connecticut, as far as supervising children in our school 

systems. This particular section says this is no longer 

the legal duty in the State of Connecticut. Now the 

standard of care is that you cannot willfully, wantonly, 

or recklessly engage in conduct while you are supervising 

school children, if you adopt this amendment. 

So my question to you. Rep. Jaekle, is this would 

seem to create a brand new standard of care for those 

people who have to supervise and educate and see over the 

schools and the children who go to those schools. 

Wouldn't you agree with that analysis? Through you, Mr. 

Speaker? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, what it would mean to me 

is if that two school children are fighting in the hall 
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and one injures the other, that the school teacher who 

was the hall monitor, may be around the corner, would not 

be cited for negligence, would not be in essence, held 

responsible, or more appropriately, the municipality 

would not be held liable because of some claim that the 

teacher had breached their obligation to supervise and 

tnat breach resulted in two children in our schools 

severely injuring each other. Having nothing to do with 

the conduct of the teacher, or in many instances, 

anything the teacher could indeed be able to do. 

However, if the teacher was occupied in some 

manner, I won't get into somewhat sensual details, that 

would be willful, wanton misconduct, I would say, and the 

town should be liable. Because that is an absolute 

breach of an obligation to supervise at that time. That 

was reckless, willful and wanton. Through you, Mr. 

Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Woodcock. 

REP. WOODCOCK: (14th) 

Through you, Mr. Speaker, what is negligence was 

established and it was shown that the teacher or the 

people who were responsible for supervision of the 

children were negligent. Would this language be a bar to 
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SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, yes, it would. 

REP. WOODCOCK: (14th) 

Thank you, Rep. Jaekle. I am through with my 

questions, Mr. Speaker. I would like to make some 

comments. I guess I will start my comments off by saying 

that I have served in this Assembly for six years. I 

have heard the Speaker say time and time again to us, 

when we do our business up here, the people's business, 

that we are a deliberative body. That we have very 

important public policy decisions to make and we have to 

be deliberative. 

I feel that the amendment that is before this 

Chamber is not a product of deliberation. I think this 

is a deviation from our long held tradition of being very 

prudent and very careful when we are dealing with 

people's rights and we are dealing with the remedies that 

people have to seek proper redress. What we have in 

House "A" is profound. This is profound legislation. It 

contains witnin in many, many unforeseen consequences 

that the best legal minds in this particular Chamber have 
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looKed at for weeks and weeks and weeks. And they will 

tell you that they don't know what it means or what is 

going to happen. 

This is radical surgery. We are taking away some 

very precious rights that people have had without a 

sufficient showing or justification to take away those 

eights. I don't believe we are informed. I don't 

believe we received the evidence and the data that we 

need to make those kinds of decisions in a responsible 

delioerative way. 

Since thing started last October, many of us in 

this Chamber have gone to the insurance industry and the 

other proponents of tort reform and we have asked them if 

we pass tort reform and do all of these things that you 

say will assist you with your problems of predictibility, 

will this result in a lessening of this perceived and 

so-called crisis? Will this help the people? And the 

answer we have received time and time again is we don't 

know. We can't give you those assurances. 

That is reason enough right there to stop this 

express train, because we are asked to do something that 

is going to hurt people, that is going to take away 

people's rights, and we aren't getting a damn thing in 

return. The industry has saturated this Assembly with 



kok 

House o£ Representatives 

5831 

Thursday, May 1, 1986 

data, the people who oppose tort reform have saturated 

the Assembly with data. 

We have learned, we have become educated about 

this industry. How it is cyclical in nature. How they 

had all kinds of pricing policy problems in the 1970*s 

and 1980's that led to lower premiums. And then the 

interest rates changed; they brought in less money. We 

are now picking up our newspapers every day in the week 

and reading about record earnings. The Aetna has 147% 

increase in earnings in the first quarter of 1986. And 

we are thinking about taking away people's rights? When 

they are doing that well financially. 

We pick up the Wall Street Journal, we take a look 

at the Dow Jone average and the insurance stocks are 

outperforming the rest of the industries. I ask you, is 

that an industry that is in economic trouble? Apply 

common sense to that and I think you have to realize that 

they are not in economic trouble. 

The biggest tort reform occurred three months ago, 

right across the street. At that time, Commissioner 

Gillies approved the new claims made policy form, which 

is a revolutionary change in the way people are getting 

insurance here in the State of Connecticut. That is 

going to restrict coverage and that is going to assist 
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them on their predictibility. And that means than all 

this tort reform stuff put together. That is something 

we really haven't factored in to our delioerative thought 

making process. How does that new contract work? What 

will the consequences be for the people who buy insurance 

in the State of Connecticut? 

This legislation, ladies and gentlemen, I believe, 

because of that fact alone, is overkill. I join Rep. 

Cunningham in his concern about the tactics, the 

demogogery, the false facts, the antedotes, the horror 

stories, the press hype that has been employed here in 

the State of Connecticut over the past six months. This 

is an industry that controls the supply and controls the 

price of a very vital commodity. The public is whipped 

up, they pointed out the legal profession as being the 

whipping boy here, the responsible party for all the 

troubles in the insurance marketplace. They are spending 

$22.00 a letter to send me letters, I have received over 

$500 of them, all letters, by the way, that are form 

letters. I have called my constituents to ask them what 

these letters meant. The twenty people that I called had 

no idea what they meant. They got them in the mail. 

They were told that if they didn't send the letter out, 

they might lose coverage or their premiums would go up. 
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So they sent me the letter. 

Those kind of tactics are not responsible 

tactics. When you control a commodity, a supply of 

something that is vital to our society being able to 

function, and you engage in irresponsible tactics that 

bring about panic and fear in society, that is wrong. 

And when the result is that you are looking for 

legislative protection, that will make you more money and 

make you more prosperous, that is wrong. 

They have the claims made policy forms, they have 

these rising earnings, which are reflected in virtually 

every newspaper you pick up, and yet they want us to go 

to the legislative drawing board and take away rights 

that people have had for over 200 years. That is wrong. 

I get back to what Speaker Van Norstrand has said 

time and time again, we are a deliberativ Body. We are 

legislators elected to put together well thought out, 

responsible legislation, which will protect everybody. 

Industry, the public, everybody who lives within the 

State of Connecticut. I think we probably showed that in 

the way we handled the insurance reform bill. There were 

some proposals in there that the industry abhorred. They 

didn't want prior rate approval. They didn't want the 

consumer advocate. So what did we do? We decided that 
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these are kind of comprehensive reform initiatives, so 

maybe we better study them. 

However, the flip side is we have these 25 pages 

dealing with profound changes in our civil justice 

system, and we are rushing to judgment. Do we have a 

double standard here? Do we treat the industry one way 

and treat the public's right another? I think we do have 

a double standard. And I think if this bill goes through 

and is approved by this General Assembly, that is proof 

positive of a double standard that we have here in the 

State of Connecticut. 

It is my opinion, and I feel very strongly about 

tnis, that this legislature has had a gun put to its 

head. That we are being railroaded into taking action 

that is not responsible, and to taking action that is not 

deliberative. I point you to credibility of the 

industry, just two examples. Just two examples, now. 

They happened right here in this Chamber. No fault. I 

wasn't here there; most of you weren't here then. But 

that was a very controversial issue when it came 

through. When it came up it was debated. It finally 

went through. The industry sold it to the legislature 

saying premiums would go down. This is going to help 

your constituents. Well, we all know what happened with 
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no fault. We all know what happened with premiums. That 

the public has had to pay since no fault went on the 

books. 

The other point I want to make happened in this 

Chamber tour years ago. And I was one of the legislators 

that bought into it. And that is, prior approval of 

personal lines, when we repealed it in 1982. In 1982 the 

insurance industry came into this capitol and said to the 

legislature, if you repeal personal lines, prior rate 

approval of personal lines, your constituents' insurance 

premiums will go down. I read through the transcript. 

There was 100 pages of it, with arguments along those 

lines. I voted for that. We have seen just the opposite 

happen. 

If you are talking about credibility, look at the 

past. Look at the no fault scenario. Look what happened 

in 1982. Both times they came before this legislature, 

made a case and both times they were wrong. And I submit 

to you they are wrong again. 

What is going to come of this? I expect that the 

legislature will not be deliberative. I expect that we 

are going to vote tort reform through. And I expect that 

the marketplace may get better, it may not. But one 

certainty you can bet your life on, and that is that the 
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insurance companies, with this tort reform, with those 

claims made policy contracts approved, are going to make 

lots and lots of money. That you can be sure of. 

I will close by just making one other comment. I 

have heard it said over and over again, in the Chamber, 

that it is a lawyers bill. This is going to help the 

lawyers out. Don't vote for it, it is a lawyers bill. I 

want you all to know, I am not a trial lawyer. I don't 

try cases. I practice by myself. I represent people 

from every different type of walk of life and I have 

basically an office practice. But if ever there was a 

lawyers's bill, it is this. 

If you approve this, if we approve this, we are 

going to tie the courts of Connecticut up for years. The 

only ones who are going to prosper under that scenario 

are going to be the attorneys. And if people who pay the 

attorneys are the public, well, what will happen under 

that scenario is that the rights that people will lose 

because of tort reform, those rights are not going to be 

available until the court decisions come down and that is 

going to take years. 

So under that scenario, the public loses, the 

lawyers win, and insurance companies win. This is a 

terrible, irresponsible piece of legislation. It is not 
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reflective of the deliberative process. We ought to be 

ashamed of ourselves and we should vote it down. Thank 

you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Based on your statement, Rep. Woodcock, and in 

fairness to all the members, I would advise the members 

for their own self-preservation, that I certainly would 

ask the majority leader at some point in the evening to 

move for a closure rule and suspension of .any lawyer who 

has participated more than three times on the debate, 

whether on a bill or an amendment, will you remark 

further on the bill? If not,— 

REP. TORPEY: (11th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Torpey. 

REP. TORPEY: (11th) 

I have listened during the day, well, during the 

last week or so, and all I have seemed to come across are 

questions about this. No answers. I am told that there 

are 60 amendments waiting. Section 15, I guess it is 15, 

is talking about a study committee. And it would seem to 

me if ever there was a time to refer this whole thing to 

a study committee, that certainly is a bill with 60 
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amendments. 

Now, I would like to ask, through you, Mr. 

Speaker, to Rep. Wollenberg. 

SPEAKER VAN NORSTRAND: 

Please frame your question, Rep. Torpey. 

REP. TORPEY: (11th) 

Do you think, Rep. Wollenberg, that this amendment 

will reduce the cost of insurance and make it more 

readily available if we adopt this, not knowing what is 

going to happen to the 60 amendments? 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker, I will give you the same 

answer the insurance company gave us at public hearing, 

no. 

REP. TORPEY: (11th) 

Then that being the case, thank you, sir. That 

oeing the case, then I think that wraps the whole thing 

up. This thing should definitely go.to a study committee 

and come in with some sort of a product that we do have a 

chance to study ourselve and not starting at twenty 

minutes after nine and it is now eleven o'clock, when we 

are just getting ready to really start action. I think 
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that we refer this whole thing to—just throw everything 

out except section 15. Thank you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Thank you» Rep. Torpey. 

REP. BARONIAN: (20th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Maureen Baronian. 

REP. BARONIAN: (20th) 

Very briefly, I respectfully disagree with Rep. 

Wollenberg. At the public hearing we had the president 

of the Aetna and several members of various insurance 

companies that came. I specifically asked them if any 

tort reform legislation that might be written this year 

would be of any help in reducing the cost of insurance 

over a period of time. And they responded that they 

thought that more than likely it would. That it would 

take time, but it would occur. But something has to be 

done to restore predictibility into the system. Thank 

you. 

SPEAKER VAN NORSTRAND: 

Thank you, Rep. Baronian. Will you remark 

further? Rep. Cunningham. 
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REP. CUNNINGHAM: (148th) 

ThanK you, Mr. Speaker. I have several questions 

to the chairman of the Judiciary Committee, but before I 

do, if I could reply on the comments of Rep. Torpey, as 

to whether or not it would reduce any costs. In point of 

fact, the reason why we have this cycle is not due to a 

lawsuit crisis. But due to a very interesting element 

within the insurance industry as to how they calculate 

what they can cnarge for premiums. 

Wnat happens is this, if I may, as I found this 

out in the public hearing, where we had the chairman of 

Aetna and so forth. Because it appeared to me quite 

obvious that economically if prices go up, more 

competition comes in and then it should balance out. Why 

should we have this cycle which goes way up, where 

insurance companies make on the average, as it goes up in 

the cycle over twenty per cent income on their capital. 

That is an industry average. That means the bigger 

companies, many of them make much more than twenty per 

cent return. That is doing pretty well. 

But then it drops down to a couple per cent at the 

bottom and a few companies go out of business and then it 

goes back up again, with this fairly lengthy cycle. 

Why? And I found there is one interesting little element 
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here, which is in fact the cause of the problems which we 

have today. And that is, they have a ratio, now the 

other day, I believe it was CIGNA, tried to do something 

so they could improve their surplus, because they are at 

their limit of their ratio between premiums and surplus. 

Now let me explain how this works to you. If I 

find that instead of charging $1,000 for a policy, I can 

charge $2,000. That gives me $1,000 more profit. Well, 

I should go out and write every policy I can possibly 

do. But it doesn't work that way in the insurance 

industry. Why if I double my rate, a nice big 

improvement in my income, which you see taking place 

right now. The reason why many lines you have one 

hundred, two hundred, three hundred per cent increases. 

They can only write half as many policies. 

Do you know what that means? Instead of the usual 

supply and demand situation, where as I say, the supply 

and demand would reduce the cost. Instead, since the 

demand is largely an elastic for many areas of 

insurance. The supply, however, when we are going in the 

cycle as it is moving upwards is contracting. Instead of 

expanding it contracts. Instead of having as you would 

normally have in any cycle a slight increase and so 

forth, some wavyness, all of a sudden, as it goes up, it 
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goes up like a balloon, like a helium balloon, going 

upward. And instead of free fall, free flight. 

And so what do they do each time this happens? 

Every eight or ten years they come and say, hey, it is 

the lawyers. That is not the case. And they know darn 

well what the cause of this whole cycle is. It works 

well over the last twenty-five or thirty years. The 

insurance industry has outperformed almost every other 

industry on the Dow Jones. And the reason is because, as 

it goes up they make this enormous profits, then it 

reaches a top level where eventually their profits are so 

big it increases their surplus. More companies go into 

the field and you know what happens then? It starts 

going down. The last cycle is longer than usual because 

of high interest rates. But eventually it goes down, 

competition becomes stiff, and, in fact, instead of 

charging $1,000 per policy worth $1,000, they drop a 

little under $1,000. 

You know, Aetna manages to survive that with no 

trouble at all. But of course some of the weaker 

competitors drop out. It is at that point, when the 

weaker ones, they lost forty or sixty companies or 

something last year, drop out, that reduces the overall 

industry surplus. Suddenly, the find, as they said, lo 
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and behold, they could raise their rates and nobody 

objected. Because they couldn't get insurance from 

someone else. And then the whole industry finds now is 

the time for this free flight upward. But of course they 

can't accept the blame themselves. They can't explain 

the process to the people because then something might be 

changed with our regulators. Instead they blame the 

lawyers. 

I think Shakespeare said, the first thing, we hang 

the lawyers. Well, I will tell you. That is not an 

excuse for tort reform. However, it is not an excuse to 

say we should not have tort reform either. I do believe 

that tort reform, properly done, can be a good thing for 

consumer and victim alike. But it must be fair. It must 

impart, by the way, anything we do, should be consider 

the possibilitiy of reducing the demands for insurance. 

If a certain group, like municipalities, can 

self-insure, why this reduces demand on the insurance 

companies, can more quickly make this bubble burst before 

it gets much higher than it has already. So we can 

reduce demand. 

Now, one other thing that happens while this is 

going on is this element of predictibility that you have 

heard about. You know where that comes in? When you are 
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going on this upward movement. And some companies have 

been a little bit weak just before remember. The 

regulators look at them and they are forced to be more 

conservative. So they pull out of the risky markets. 

Tnings like malpractice and so forth. They pull out of 

those markets. And when they do that, of course, it 

pushes those markets up faster then they would otherwise 

be pushed up. But predictibility is an element here. 

If we can do things which improve predictibility, 

that is good. I am not sure if what is in the amendment 

does that. But if the chairman of the committee was 

present, is Rep. Wollenberg here? Here he is. Through 

you, Mr. Speaker, there is one otner item on here which 

is important besides acting in a way which would reduce 

demand for insurance, acting in a way to improve 

^predictibility, and the third element we must do is to be 

constitutional. Mr. Speaker, through you, if I may, to 

the illustrious chairman of the Judiciary Committee, 

might I inquire as to whether in his opinion section 1 of 

Amendment "A" is constitutional. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg, do you care to respond? 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker, again, I don't believe 
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that particular thing has been tested. However, I do 

note in our statutes that for workmen's comp and in the 

probate sections we do make provisions for attorneys fees. 

SPEAKER VAN NORSTRAND: 

Rep. Cunningham. 

REP. CUNNINGHAM: (148th) 

Mr. Speaker, I am not sure that quite answers it, 

because where provision is made, I believe it is that 

they shall be reasonable and the court may determine what 

is reasonable there. Again, Mr. Speaker, through you as 

to Rep. Wollenberg's opinion that from the meeting of the 

Judiciary Committee, where I believe it was expressed 

that it was not constitutional. Again, I would ask, 

through you, Mr. Speaker, of the illustrious 

representative, whether in his opinion it is in fact 

constitutional. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg, do you care to respond? 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker, that appears to be a 

grey area, in my opinion. 

SPEAKER VAN NORSTRAND: 

Rep. Cunningham. 

REP. CUNNINGHAM: (148th) 

Thank you. Mr. Speaker, if I may inquire further 
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of Chairman Wollenberg as to section 2, whether or not 

section 2, to the extent that it impinges on the right to 

a jury trial on damages, whether that section is 

consti tutional? 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker, I don't think the award 

is, the }ury trial right is impinged upon by the award of 

damages in that section. 

SPEAKER VAN NORSTRAND: 

Rep. Cunningham. 

REP. CUNNINGHAM: (148th) 

Mr. Speaker, if I may inquire further, through 

you, of the chairman of the Judiciary Committee as to his 

opinion as to whether section 3 of Amendment "A" is 

constitutional. 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker, I believe, in my 

opinion, that would be constitutional. 

SPEAKER VAN NORSTRAND: 

Rep. Cunningham. 
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REP. CUNNINGHAM: (148tn) 

Tnank you, Mr. Speaker. My opinion is that they 

are not. Obviously, there is room for difference of 

opinion. For anyone who believes as I do, that they are 

not, one cannot vote for such legislation, as a matter of 

our responsibility under our oath of office. Thank you, 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Thank you, Rep. Cunningham. The Chair would 

observe, we will never test any one of these sections 

unless we pass House "A". Will you remark further? If 

not, all those in favor indicate by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

All opposed indicate by saying nay. 

REPRESENTATIVES: 

Nay. 

SPEAKER VAN NORSTRAND: 

The ayes have it. House "A" is adopted. 
* * * * * * 

House Amendment Schedule "A" 

Strike everything after the enacting clause and 
substitute the following in lieu thereof: 

"Section 1. (NEW) (a) In any claim or civil 
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action, accruing on or after the effective date of this 
act, seeking damages as compensation for personal injury 
or wrongful death, the attorney for the claimant may 
contract for his ffee to be paid contingent upon, and as a 
percentage of: (1) Damages awarded pursuant to a 
determination by the trier of fact; or (2) amounts 
received pursuant to a settlement agreement. 

(b) In any such contingency fee arrangement such 
fee shall be the exclusive method for payment of the 
attorney for the claimant and shall not exceed an amount 
equal to a percentage of the award or settlement amount 
as follows: (1) Thirty-three and one-third per cent of 
the first three hundred thousand dollars; (2) twenty-five 
per cent of the next three hundred thousand dollars; (3) 
twenty per cent of the next three hundred thousand 
dollars; (4) fifteen per cent of the next three hundred 
thousand dollars; and (5) ten per cent of any amount 
which exceeds one million two hundred thousand dollars. 

Sec. 2 (NEW) (a) As used in this section: (1) 
"Future economic damages" means compensation determined 
by the trier of fact for pecuniary losses not yet 
incurred by the claimant at the time the damages finding 
are made including, but not limited to, the cost of 
reasonable and necessary medical care, rehabilitative 
services, custodial care and loss of earnings or earning 
capacity excluding any past or future noneconomic 
damages; (2) "past economic damages" means compensation 
determined by the trier of fact for actual pecuniary 
losses incurred by the claimant up to and including the 
date when the damages findings are made including, but 
not limited to the cost of reasonable and necessary 
medical care, rehabilitative services, custodial care and 
loss of earnings or earning capacity excluding any past 
or future noneconomic damages; (3) "future noneconomic 
damages" means compensation determined by the trier of 
fact for all nonpecuniary losses not yet suffered,by the 
claimant at the time the damages findings are made 
including, but not limited to, physical pain and 
suffering and mental and emotional suffering; (4) "past 
noneconomic damages" means compensation determined by the 
trier of fact for all nonpecuniary losses suffered by the 
claimant up to and including the date when the damages 
findings are made including, but not limited to, physical 
pain and suffering and mental and emotional suffering. 

(b) In any civil action, accruing on or after the 
effective date of this act, whether in tort or in 
contract, wherein the claimant seeks to recover damages 
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for personal injury or wrongful death and wherein 
liability is admitted or determined by the trier of fact, 
the court shall proceed to enter judgment as follows: 
(1) The trier of fact shall make separate findings for 
each claimant specifying the amount of any past economic 
damages, any future economic damages, any past 
noneconomic damages and any future noneconomic damages, 
and any other separate findings of damages directed by 
the court as necessary to carry out the provisions of 
this section. (2) The court shall apply to such findings 
any applicable rules of law, including set-offs, credits, 
comparative negligence, additurs and remittiturs, in 
calculating the respective amounts of damages each 
claimant is entitled to recover and each defendant is 
obligated to pay. (3) The court shall enter judgment in 
a lump sum for all past economic damages and past 
noneconomic damages. The court shall also enter judgment 
in a lump sum for future economic damages and future 
noneconomic damages unless such damages total in the 
aggregate in excess of two hundred thousand dollars. The 
court shall also enter judgment in a lump sum for any 
litigation expenses for that portion of the attorney's 
fees related to past economic damages as determined by 
the court. Payment of that portion of the attorney's 
fees related to all remaining past noneconomic damages 
shall, at the discretion of the claimant, be payable in a 
lump sum or in periodic instalment payments as provided 
in subsection (d) of this section or in any combination 
thereof. (4) After making any adjustments prescribed by 
this subsection, if the amount of future economic damages 
and future noneconomic damages exceeds two hundred 
thousand dollars, the court shall not enter judgment for 
future damages but shall provide the parties sixty days 
to negotiate and consent to an agreement to provide for 
the payment of all future economic damages and all future 
noneconomic damages in a lump sum or in periodic 
instalment payments or in any combination thereof without 
regard to the provisions of this section. 

(c) If the parties fail to agree on the terms of 
payment pursuant to subdivision (4) of subsection (b), 
with respect to the payment of future economic damages 
and future noneconomic damages, the court shall enter 
judgment as follows: (1) The cburt shall enter a 
judgment for the payment of such future economic damages 
and future noneconomic damages, together with reasonable 
interest as determined by the court, on the unpaid 
balance, in periodic instalment payments which payments 
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shall be fixed and determinable as to amount and time of 
payment. The period of time over which such periodic 
instalment payments are to be made shall be determined by 
the court and shall not exceed ten years or the life 
expectancy of the claimant, whichever is less, provided 
in no event shall the total amount paid in one year be 
less than twenty thousand dollars excluding interest, 
except that the court may, in its discretion, order that 
such periodic instalment payments be made over a period 
of time in excess of ten years if it determines that such 
a longer period would be in the best interests of the 
claimant. If the total amount of instalment payments for 
a year will be less than twenty thousand dollars due to 
the fulfillment of a party's obligation, such remaining 
liability shall be included in the preceding year's 
liability; (2) the judgment entered by the court shall 
provide that such periodic instalment payments cannot be 
modified by either party; and (3) the court shall 
consider evidence submitted by either party as to the 
terms and conditions of such periodic instalment payments 
and shall order such payments on terms the court deems 
just and equitable to both parties in accordance with 
generally accepted actuarial practices. 

(d) If a judgment for periodic instalment payments 
is entered pursuant to subsection (c), at the election of 
the claimant that portion of attorney's fees relating to 
future economic damages and future noneconomic damages 
shall be payable in periodic instalment payments pursuant 
to an agreement between the claimant and such attorney 
separate and apart frpm the periodic instalment payments 
provided by subsection (c) and subject to the approval of 
the court. 

(e) The court shall require any party liable for 
the payment of damages in periodic instalment payments to 
demonstrate to the court its ability to make such 
periodic instalment payments and to post and maintain 
security adequate to assure full payment of such party's 
portion of the unpaid damages. 

(f) If the court enters judgment for periodic 
instalment payments to subsection (c) or (d) of this 
section, and a claimant dies before the end of the period 
during which such periodic instalment payments are to be 
made, the obligation of the defendant or defendants to 
make such periodic instalment payments shall not cease 
and the remaining liability of the defendant or 
defendants shall be paid into the estate of the claimant 
in periodic instalment payments in accordance with the 
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judgment and may be distributed to the beneficiary or 
beneficiaries of the estate and such distribution shall 
oe binding as to any party making periodic payments 
hereunder. 

(g) Nothing in this section shall be construed to 
limit the right of a claimant, defendant or defendants 
and insurers to settle claims as they consider 
appropriate and in their complete discretion at any time 
prior to determination of liability and damages by the 
trier of fact. 

(h) Following the occurrence or expiration of all 
obligations specified in the judgment for periodic 
instalment payments, any obligation of the defendant or 
any other person to make further payments pursuant to 
this section shall cease. 

Sec. 3. Section 52-572h of the general statutes 
is repealed and the following is substituted in lieu 
thereof: 

(a) FOR THE PURPOSES OF THIS SECTION, (1) "TOTAL 
ECONOMIC DAMAGES" MEANS THE TOTAL AMOUNT OF ECONOMIC 
DAMAGES THAT WOULD HAVE BEEN RECOVERABLE BY THE CLAIMANT 
BUT FOR HIS NEGLIGENCE. (2) "TOTAL NONECONOMIC DAMAGES" 
MEANS THE TOTAL AMOUNT OF NONECONOMIC DAMAGES THAT WOULD 
HAVE BEEN RECOVERABLE BY THE CLAIMANT BUT FOR HIS 
NEGLIGENCE. (3) "RECOVERABLE ECONOMIC DAMAGES" MEANS THE 
TOTAL ECONOMIC DAMAGES REDUCED BY THE AMOUNT ATTRIBUTABLE 
TO THE CLAIMANT'S PERCENTAGE OF NEGLIGENCE. (4) 
"RECOVERABLE NONECONOMIC DAMAGES" MEANS THE TOTAL 
NONECONOMIC DAMAGES REDUCED BY THE AMOUNT ATTRIBUTABLE TO 
THE CLAIMANT'S PERCENTAGE OF NEGLIGENCE. 

(b) In causes of action based on negligence, 
contributory negligence shall not bar recovery in an 
action by any person or his legal representative to 
recover damages resulting from injury to persons or 
damage to property [,] if the negligence was not greater 
tnan the combined negligence of the person or persons 
against whom recovery is sought. Any ECONOMIC OR 
NONECONOMIC damages allowed shall be diminished in the 
proportion of the percentage of negligence attributable 
to the person recovering WHICH PERCENTAGE SHALL BE 
DETERMINED PURSUANT TO SUBSECTION (f) OF THIS SECTION. 

(C) UNLESS OTHERWISE PROVIDED BY LAW, IN A 
NEGLIGENCE ACTION TO RECOVER DAMAGES FOR PERSONAL INJURY 
OR WRONGFUL DEATH, ACCRUING ON OR AFTER THE EFFECTIVE 
DATE OF THIS ACT, IF THE DAMAGES ARE DETERMINED TO BE 
PROXIMATELY THE CAUSE BY THE NEGLIGENCE OF MORE THAN ONE 
PERSON, EACH PERSON AGAINST WHO RECOVERY IS ALLOWED SHALL 
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BE LIABLE TO THE CLAIMANT ONLY FOR HIS PROPORTIONATE 
SHARE OF THE RECOVERABLE ECONOMIC DAMAGES AND THE 
RECOVERABLE NONECONOMIC DAMAGES EXCEPT AS PROVIDED IN 
SUBSECTION (g) OF THIS SECTION. 

(d) THE PROPORTIONATE SHARE OF DAMAGES FOR WHICH 
EACH PERSON IS LIABLE IS CALCULATED BY MULTIPLYING THE 
RECOVERABLE ECONOMIC DAMAGES AND THE RECOVERABLE 
NONECONOMIC DAMAGES BY A FRACTION IN WHICH THE NUMERATOR 
IS THE PERSON'S PERCENTAGE OF NEGLIGENCE, WHICH 
PERCENTAGE SHALL BE DETERMINED PURSUANT TO SUBSECTION (f) 
OF THIS SECTION, AND THE DENOMINATOR IS THE TOTAL OF THE 
PERCENTAGES OF NEGLIGENCE, WHICH PERCENTAGES SHALL BE 
DETERMINED PURSUANT TO SUBSECTION (f) OF THIS SECTION, TO 
BE ATTRIBUTABLE TO ALL PERSONS WHOSE NEGLIGENT ACTIONS 
WERE A PROXIMATE CAUSE OF THE DAMAGES. ANY PERCENTAGE OF 
NEGLIGENCE ATTRIBUTABLE TO THE CLAIMANT SHALL NOT BE 
INCLUDED IN THE DENOMINATOR OF THE FRACTION. 

[(b)] (e) In any action to which this section is 
applicable, the instructions to the jury given by the 
court shall include an explanation of the effect on 
awards and liabilities of the percentage of negligence 
found by the jury to be attributable to each party. 

(f) THE JURY OR, IF THERE IS NO JURY, THE COURT 
SHALL SPECIFY: (1) THE TOTAL AMOUNT OF ECONOMIC DAMAGES 
THAT WOULD HAVE BEEN RECOVERABLE BY THE CLAIMANT BUT FOR 
HIS NEGLIGENCE; (2) THE TOTAL AMOUNT OF NONECONOMIC 
DAMAGES THAT WOULD HAVE BEEN RECOVERABLE BY THE CLAIMANT 
BUT FOR HIS NEGLIGENCE; (3) THE PERCENTAGE OF NEGLIGENCE 
THAT PROXIMATELY CAUSED THE INJURY, IN RELATION TO ONE 
HUNDRED PER CENT, THAT IS ATTRIBUTABLE TO EACH PERSON 
WHOSE NEGLIGENT ACTIONS WERE A PROXIMATE CAUSE OF THE 
DAMAGES; AND (4) THE PERCENTAGE OF NEGLIGENCE 
ATTRIBUTABLE TO THE CLAIMANT. 

(g) UPON MOTION BY THE CLAIMANT MADE NOT LATER 
THAN ONE YEAR AFTER JUDGMENT BECOMES FINAL THROUGH LAPSE 
OF TIME OR THROUGH EXHAUSTION OF APPEAL, WHICHEVER OCCURS 
LATER, AND AFTER GOOD FAITH EFFORTS TO COLLECT FROM A 
LIABLE PARTY, THE COURT SHALL DETERMINE WHETHER ALL OR 
PART OF A PARTY'S PROPORTIONATE SHARE OF THE AWARDED 
ECONOMIC DAMAGES AND NONECONOMIC DAMAGES IS UNCOLLECTIBLE 
FROM THAT PARTY, AND SHALL REALLOCATE SUCH UNCOLLECTIBLE 
AMOUNT AMONG THE OTHER PARTIES ACCORDING TO THEIR 
RESPECTIVE PERCENTAGES OF NEGLIGENCE, PROVIDED THAT THE 
COURT SHALL REALLOCATE TO ANY DEFENDANT AN AMOUNT EQUAL 
TO THAT DEFENDANT'S PERCENTAGE OF NEGLIGENCE MULTIPLIED 
BY SUCH UNCOLLECTIBLE AMOUNT AS DETERMINED IN ACCORDANCE 
WITH SUBSECTION (d) OF THIS SECTION. THE PARTY WHOSE 
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LIABLIITY IS REALLOCATED IS NONETHELESS SUBJECT TO 
CONTRIBUTION AND TO ANY CONTINUING LIABILITY TO THE 
CLAIMANT ON THE JUDGMENT. IN THE EVENT ANY SUCH 
LIABILITY IS REALLOCATED TO A DEFENDANT OBLIGATED TO MAKE 
PERIODIC PAYMENTS IN ACCORDANCE WITH THE TERMS OF ANY 
AGREEMENT OR JUDGMENT ENTERED PURSUANT TO THE PROVISIONS 
OF SECTION 4 OF THIS ACT, THE PAYMENT OF THE AMOUNT SO 
REALLOCATED SHALL BE DETERMINED IN ACCORDANCE WITH 
SECTION 2 OF THIS ACT. 

(h) A RIGHT OF CONTRIBUTION EXISTS IN PERSONS 
PAYING MORE THAN THEIR EQUITABLE SHARE OF SUCH CLAIM, AS 
DETERMINED PURSUANT TO SUBSECTION (g) OF THIS SECTION, 
WHETHER OR NOT JUDGMENT HAS BEEN RENDERED AGAINST ALL OR 
ANY OF THEM. 

(i) IF A JUDGMENT HAS BEEN RENDERED, ANY ACTION 
FOR CONTRIBUTION SHALL BE BROUGHT WITHIN TWO YEARS AFTER 
THE JUDGMENT BECOMES FINAL. IF NO JUDGMENT HAS BEEN 
RENDERED, THE PERSON BRINGING THE ACTION FOR CONTRIBUTION 
EITHER MUST HAVE (1) DISCHARGED BY PAYMENT THE COMMON 
LIABILITY WITHIN THE PERIOD OF THE STATUTE OF LIMITATIONS 
APPLICABLE TO THE RIGHT OF ACTION OF THE CLAIMANT AGAINST 
HIM AND COMMENCED THE ACTION FOR CONTRIBUTION WITHIN ONE 
YEAR AFTER PAYMENT, OR (2) AGREED WHILE THE ACTION WAS 
PENDING TO DISCHARGE THE COMMON LIABILITY AND, WITHIN TWO 
YEARS AFTER THE AGREEMENT, HAVE PAID THE LIABILITY AND 
BROUGHT AN ACTION FOR CONTRIBUTION. 

(j) THIS SECTION SHALL NOT LIMIT OR IMPAIR ANY 
RIGHT OF SUBROGATION ARISING FROM ANY OTHER RELATIONSHIP. 

(k) THIS SECTION SHALL NOT IMPAIR ANY RIGHT TO 
IDEMNIFY UNDER EXISTING LAW. WHERE ONE TORTFEASOR IS 
ENTITLED TO INDEMNIFY FROM ANOTHER, THE RIGHT OF THE 
INDEMNITEE IS FOR INDEMNITY AND NOT CONTRIBUTION, AND 
THE INDEMNITOR IS NOT ENTITLED TO CONTRIBUTION FROM THE 
INDEMNITEE FOR ANY PORTION OF HIS INDEMNITY OBLIGATION. 

(1) THIS SECTION SHALL NOT APPLY TO BREACHES OF 
TRUST OR OF OTHER FIDUCIARY OBLIGATION. 

[(c)] (m) The legal doctrines of last clear chance 
and assumption of risk in actions to which this section 
is applicable are abolished. 

[(d)] (n) The family car doctrine shall not be 
applied to impute contributory or comparative negligence 
pursuant to this section to the owner of any motor 
vehicle or motor boat. 

Sec. 4. Section 1 of public act 85-574 is 
repealed and the following is substituted in lieu thereof 

In any CIVIL action, ACCRUING ON OR AFTER THE 
EFFECTIVE DATE OF THIS ACT, [for damages for personal 
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injury or wrongful death filed on or after October 1, 
1985,] whether in tort or in contract, [arising out of 
the rendition of professional services by a health care 
provider in which] WHEREIN THE CLAIMANT SEEKS 
COMPENSATION FOR PERSONAL INJURY OR WRONGFUL DEATH AND 
WHEREIN liability is admitted or is determined by the 
trier of fact and damages are awarded to compensate the 
claimant, the court shall reduce the amount of such award 
by the total of all amounts paid to the claimant from all 
collateral sources which are available to him, except 
that there shall be no reduction for (1) collateral 
sources tor which a right ot subrogation exists AND (2) 
THE AMOUNT OF COLLATERAL SOURCES EQUAL TO THE REDUCTION 
IN THE CLAIMANT'S RECOVERABLE DAMAGES ATTRIBUTABLE TO HIS 
PERCENTAGE OF NEGLIGENCE PURSUANT TO SECTION 3 OF THIS 
ACT. Upon a finding of liability and an awarding of 
damages by the trier of fact, the court shall receive 
evidence from the claimant and other appropriate persons 
concerning the total amount of collateral sources which 
have been paid for the benefit of the claimant. The 
court shall also take testimony of any amount which has 
been paid, contributed, or forfeited by, or on behalf of, 
the claimant or members of his immediate family to secure 
his right to any collateral source benefit which he is 
receiving as a result of such injury or death, and shall 
offset any reduction in the award by any such amount. 

Sec. 5. Section 2 of public act 85-574 is 
repealed and the following is substituted in lieu thereof: 

For purposes of [this act] PUBLIC ACT 85-574, AS 
AMENDED BY SECTIONS 4, 5 AND 6 OF THIS ACT: 

[(a)] "Collateral sources" means any payments made 
to the claimant, or on his behalf, (1) BY ANY PERSON AS 
COMPENSATION FOR PERSONAL INJURY OR WRONGFUL DEATH 
ATTRIBUTABLE TO THE INCIDENT GIVING RISE TO THE CAUSE OF 
ACTION OR (2) Dy or pursuant to: [(1)] (A) Any health or 
sickness insurance, automobile accident insurance that 
provides health benefits, and any other similar insurance 
benefits, except life insurance benefits available to the 
claimant, whether purchased by him or provided by others; 
OR [(2)] (B) any contract or agreement of any group, 
organization, partnership or corporation to provide, pay 
for or reimburse the costs of hospital, medical, dental 
or other health care services. 

[(b) "Health care provider" means any person, 
partnership, professional association, corporation, 
facility or institution licensed or chartered by the 
state of Connecticut to furnish health care services, 
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including, but not limited to, a physician, dentist, 
nurse, optometrist, podiatrist, chiropractor, physical 
therapist, natureopath, osteopath, health maintenance 
organization or hospital, and an officer, employee or 
agent of such provider acting in the course and scope of 
his employment.] 

Sec. 6. Section 3 of public act 85-574 is 
repealed and the following is substituted in lieu thereof: 

Unless otherwise provided by law, no insurer or 
any other party providing collateral source benefits as 
defined in SUBDIVISION (2) OF section 2 of [this act] 
PUBLIC ACT 85-574, AS AMENDED BY SECTION 5 OF THIS ACT, 
shall be entitled to recover the amount of any such 
benefits from the defendant or any other person or entity 
as a result of any action for damages for personal injury 
or wrongful death. [arising out of the rendition of 
professional services by a health care provider..] The 
provisions of this section shall apply to insurance 
contracts issued, reissued or renewed on or after 
[October 1, 1985] THE EFFECTIVE DATE OF THIS ACT. 

Sec. 7. Section 30-102 of the general statutes is 
repealed and the following is substituted in lieu thereof: 

(a) If any person, by himself or his agent, sells 
any alcoholic liquor to an intoxicated person, and such 
purchaser, in consequence of such intoxication, 
thereafter injures the person or property of another, 
such seller shall pay just damages to the person injured, 
up to the amount of twenty thousand dollars, or to 
persons injured in consequence of such intoxication up to 
an aggregate amount of fifty thousand dollars, to be 
recovered in an action under this section, provided the 
aggrieved person or persons shall give written notice to 
such seller within sixty days of the occurence of such 
injury to person or property of his or their intention to 
bring an action under this section. In computing such 
sixty day period, the time between the death or 
incapacity of any aggrieved person and the appointment of 
an executor, administrator, conservator or guardian of 
his estate shall be excised, except that the time so 
excluded shall not exceed one hundred twenty days. Such 
notice shall specify the time, the date and the person to 
whom such sale was made, the name and address of the 
person injured or whose property was damaged, and the 
time, date and place where the injury to person or 
property occurred. No action under the provisions of 
this section shall be brought but within one year from 
the date of the act or omission complained of. 
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(D) IN ANY CIVIL ACTION BROUGHT PURSUANT TO 
SUBSECTION (a) OF THIS SECTION FOR INJURY TO PERSON OR 
PROPERTY OCCURRING ON OR AFTER THE EFFECTIVE DATE OF THIS 
ACT, THERE SHALL BE A REBUTTABLE PRESUMPTION THAT THE 
SELLER WHO SOLD ALCOHOLIC LIQUOR TO THE INTOXICATED 
PERSON PRIOR TO AND MOST PROXIMATE IN TIME TO THE 
OCCURRENCE OF THE INJURY IS SOLELY LIABLE FOR ANY DAMAGES 
PAYABLE TO THE PERSON INJURED. 

Sec. 8. (NEW) In any civil action tried to a 
jury, after the return of a verdict and before judgment 
has been rendered thereon, or in any civil action tried 
to the court, not more than fourteen days after judgment 
has been rendered, the prevailing party may file a 
written motion requesting the court to make a special 
finding to be incorporated in the judgment or made a part 
of the record, as the case may be, that the action or a 
defense to the action was without merit and not brought 
or asserted in good faith. Any such failure by the court 
shall be admissible in any subsequent action brought 
pursuant to section 52-568 of the general statutes, as 
amended by section 9 of this act. 

Sec. 9. Section 52-568 of the general statutes is 
repealed and the following is substituted in lieu thereof: 

Any person who commences and prosecutes any civil 
action or complaint against another, in his own name, or 
the name of others, OR ASSERTS A DEFENSE TO ANY CIVIL 
ACTION OR COMPLAINT COMMENCED AND PROSECUTED BY ANOTHER 
(1) without probable cause, SHALL PAY SUCH OTHER PERSON 
DOUBLE DAMAGES, OR (2) WITHOUT PROBABLE CAUSE and with a 
malicious intent unjustly to vex and trouble [him] SUCH 
OTHER PERSON, shall pay him treble damages. 

Sec. 10. (NEW) Any person who serves as a 
director, officer or trustee of a nonprofit organization 
qualified as a tax-exempt organization under Section 
501(c) of the Internal Revenue Code of 1954, as from time 
to time amended, and who is not compensated for suph 
services on a salary or prorated equivalent basis, shall' 
be immune from civil liability for any act or omission 
resulting in damage or injury occurring on or after the 
effective date of this act, if such person was acting in 
good faith and within the scope of his official functions 
and duties, unless such damage or injury was caused by 
the wilful or wanton misconduct of such person. 

Sec. 11. (NEW) (a) In any cause of action 
accruing on or after the effective date of this act, to 
recover damages for personal injury or wrongful death in 
which it is alleged that such injury or death resulted 
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from the negligence of a health care provider, the 
claimant shall have the burden of proving by the 
preponderance of the evidence that the alleged actions of 
the health care provider represented a breach of the 
prevailing professional standard of care for that health 
care provider. The prevailing professional standard of 
care for a given health care provider shall be that level 
of care, skill and treatment which, in light of all 
relevant surrounding circumstances, is recognized as 
acceptable and appropriate Dy reasonably prudent similar 
health care providers. 

(b) If the defendant health care provider is not 
certified by the appropriate American board as being a 
specialist, is not trained and experienced in a medical 
specialty, or does not hold himself out as a specialist, 
a "similar health care provider" is one who: (1) Is 
licensed by the appropriate regulatory agency of this 
state ,or another state requiring the same or greater 
qualifications; and (2) is trained and experienced in the 
same discipline or school of practice and such training 
and experience shall be as a result of the active 
involvement in the practice or teaching of medicine 
within the five-year period before the incident giving 
rise to the claim. 

(c) If the defendant health care provider is 
certified by the appropriate American board as a 
specialist, is trained and experienced in a medical 
specialty, or holds himself out as a specialist, a 
"similar health care provider" is one who: (1) Is 
trained and experienced in the same specialty; and (2) is 
certified by the appropriate American board in the same 
specialty; provided if the defendant health care provider 
is providing treatment or diagnosis for a condition which 
is not within his specialty, a specialist trained in the 
treatment or diagnosis for that condition shall be 
considered a "similar health care provider". 

(d) Any health care provider may testify as an 
expert in any action if he: (1) Is a "similar health 
care provider" pursuant to subsection (b) and (c) of this 
section; or (2) is not a similar health care provider 
pursuant to subsection (b) and (c) of this section but, 
to the satisfaction of the court, possesses sufficient 
training, experience and knowledge as a result of 
practice or teaching in a related field of medicine, so 
as to be able to provide such expert testimony as to the 
prevailing professional standard of care in a given field 
of medicine. Such training, experience or knowledge 
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shall be as a result of the active involvement in the 
practice or teaching of medicine within the five-year 
period before the incident giving rise to the claim. 

Sec. 12. (NEW) (a) No action, accruing on or 
after the effective date of this act, shall be filed to 
recover damages for personal injury or wrongful death, 
whether in tort or in contract, in which it is alleged 
that such injury or death resulted from the negligence of 
a health care provider, unless the attorney or party 
filing the ation has made a reasonable inquiry as 
permitted by the circumstances to determine that there 
are grounds for a good faith belief that there has been 
negligence in the care or treatment of the claimant. The 
complaint or initial pleading shall contain a 
certificate, on a form prescribed by the rules of the 
superior court, of the attorney or party filing the 
action that such reasonable inquiry gave rise to a good 
faith belief that grounds exist for an action against 
each named defendant. For purposes of this section, such 
good faith may be shown to exist if the claimant or his 
attorney has received a written opinion, which shall not 
be subject to discovery by any party except of 
questioning the validity of the certificate, of a similar 
health care provider as defined in section 11 of this 
act, which similar health care provider shall be selected 
pursuant to the provisions of section 11 of this act, 
that there appears to be evidence of medical 
malpractice. In addition to such written opinion, the 
court may consider other factors with regard to the 
existence of good faith. If the court determines after 
the completion of discovery, tht such certficiate was not 
made in good faith and that no justiciable issue was 
presented against a health care provider that fully 
cooperated in providing informal discovery, the court 
upon motion or upon its own initiative, shall impose upon 
the person who signed such certificate, a represented 
party or both, an appropriate sanction, which may include 
an order to pay to the other party or parties the amount 
of the reasonable expenses incurred because of the filing 
of the pleading, motion or other paper, including a 
reasonable attorney's fee. The court may also submit the 
matter to the appropriate authority for disciplinary 
review of the attorney if the claimant's attorney 
submitted the certificate. 

(b) Upon petition to the clerk of the court where 
the action will be filed, an automatic ninety-day 
extension of the statute of limitations shall be granted 
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to allow the reasonable inquiry required by subsection 
(a) of this section., This period shall be in addition 
to other tolling periods. 

Sec. 13. (NEW) (a) (1) Except as otherwise 
provided by law, a political subdivision of the state 
shall be liable for damages to person or property caused 
by: (A) The negligent acts or omissions of such 
political subdivision or any employee, officer or agent 
thereof acting within the scope of his employment or 
official duties; (B) negligence in the performance of 
functions from which the political subdivision derives a 
special corporate profit or pecuniary benefit; and (C) 
acts of the political subdivision which constitute the 
creation or participation in the creation of a nuisance; 
provided, no cause of action shall be maintained for 
damages resulting from injury to any person or property 
by means of a defective road or bridge except pursuant to 
section 13a-149 of the general statutes. (2) Except as 
otherwise provided by law, a political subdivision of the 
state shall not be liable for damages to person or 
property caused by: (A) Acts or omissions of any 
employee, officer or agent which constitute criminal 
conduct, fraud, actual malice or wilful misconduct; or 
(B) negligent acts or omissions which require the 
exercise of judgment or discretion as an official 
function of the authority expressly or impliedly granted 
by law. 

(b) Notwithstanding the provisions of subsection 
(a) of this section, a political subdivision of the state 
or any employee, officer or agent acting within the scope 
of his employment or official duties shall not be liable 
for damages to person or property resulting from: (1) 
The condition of natural land or unimproved property; (2) 
the condition of a reservoir, dam, canal, conduit, drain 
or similar structure when used by a person in a manner 
which is not reasonably foreseeable; (3) the temporary 
condition of a road or bridge which results from weather, 
if the political subdivision has not received notice and 
has not had a reasonable opportunity to make the 
condition safe; (4) the condition of an unpaved road, 
trail or footpath, the purpose of which is to provide 
access to a recreational or scenic area, if the political 
subdivision has not received notice and has not had a 
reasonable opportunity to make the condition safe; (5) 
the initiation of a judicial or administrative 
proceeding, provided that such action is not determined 
to have been commenced or prosecuted without probable 



kok 

House o£ Representatives 

5831 

Thursday, May 1, 1986 

cause or with malicious intent to vex or trouble, as 
provided in section 52-568 of the general statutes, as 
amended by section 9 of this act; (6) the act or omission 
of someone other than an employee, officer or agent of 
the political subdivision; (7) the issuance, denial, 
suspension or revocation of, or failure or refusal to 
issue, deny, suspend or revoke any permit, license, 
certificate, approval, order or similar authorization, 
when such authority is a discretionary function by law, 
unless such issuance, denial, suspension or revocation or 
such failure or refusal constitutes a reckless disregard 
for health or safety; (8) failure to make an inspection 
or making an inadequate or negligent inspection of any 
property, other than property owned or leased by or 
leased to such political subdivision, to determine 
whether the property complies with or violates any law or 
contains a hazard to health or safety, unless the 
political subdivision had notice of such a violation of 
law or such a hazard or unless such failure to inspect or 
such inadequate or negligent inspection constitutes a 
reckless disregard for health or safety under all the 
relevant circumstances; (9) injury to the person or 
property of an individual under the supervision of the 
political subdivision, if it is alleged that such injury 
was a result of negligent supervision by the political 
subdivision, provided such supervision did not constitute 
wilful, wanton or reckless misconduct; and (10) failure 
to detect or prevent pollution of the environment, 
including groundwater, watercourses and wells, by 
individuals or entities other than the political 
subdivision. 

Sec. 14. Section 13a-149 of the general statutes 
is repealed and the following is substituted in lieu 
thereof: 

Any person injured in person or property by means 
of a defective road or bridge may recover damages from 
the party bound to keep it in repair. No action for any 
such injury sustained on or after October 1, 1982, shall 
be brought except within two years from the date of sucy 
injury. No action for any such injury shall be 
maintained against any town, city, corporation or 
borough, unless written notice of such injury and a 
general description of the same, and of the cause thereof 
and of the time and place of its occurrence, shall, 
witnin ninety days thereafter be given to a selectman or 
the clerk of such town, or to the clerk of such city or 
borough, or to the secretary or treasurer of such 
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corporation. [, unless the action is commenced by 
complaint setting forth the injury and a general 
description of the same and of the cause thereof and of 
the time and place of its occurrence, within the time 
limited for the giving of such notice.] If the injury 
has been caused by a structure legally placed on such 
road by a railraod company, it, and not the party bound 
to keep the road in repair, shall be liable therefor. Mo 
notice given under the provisions of this section shall 
be held invalid or insufficient by reason of an 
inaccurancy in describing the injury or in stating the 
time, place or cause of its occurrence, if it appears 
that there was no intention to mislead or that such town, 
city, corporation or borough was not in fact misled 
thereby. 

Sec. 15. (a) There is established a task force to 
study civil liability and procedural issues including, 
but not limited to, a limitation on awards for 
noneconomic damages, establishment of pattern jury 
instructions, codification of the law of punitive 
damages, adoption of a modified comparative 
responsibility standard for product liability actions, 
enterprise liability, periodic payment of judgments, 
ecouragement of alternative dispute resolution 
procedures, admissibility of failure to comply with 
safety requirements in mitigation of damages, 
codification of rules for class action, regulation of 
attorney's fees, regulation of defense costs including, 
but not limited to, defense attorney's fees, and 
codification of standards for expert witnesses. 

(b) The task force shall consist of the 
cochairpersons and ranking members of the joint standing 
committee of the general assembly having cognizance of 
matters relating to the judiciary; three members 
appointed by the president pro tempore of the senate; two 
members appointed by the minority leader of the senate; 
three members appointed by the speaker of the house of 
representatives; two members appointed by the minority 
leader of the house of representatives and one member 
appointed by the chief justice of the supreme court. The 
cochairmen of the joint committee on judiciary shall 
serve as chairmen. 

(c) The task force shall submit a written report, 
together with any specific recommendations for 
legislation to implement the recommendations of the 
report, on or before January 1, 1987, to the general 
assembly. 
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Sec. 16. Section 52-102 of the general stautes is 
repealed and the following is substituted in lieu thereof: 

Any PARTY SHALL HAVE THE RIGHT TO MAKE ANY person 
[may be made] a defendant who has or claims an interest 
in the controversy, or any part thereof, adverse to the 
plaintiff, or whom it is necessary, for a complete 
determination or settlement of any question involved 
therein, to make a party. 

Sec. 17. This act shall take effect October 1, 
1986, except that section 15 shall take effect from its 
passage. 

****** 

SPEAKER VAN NORSTRAND: 

House please stand at ease for a moment. 

REP. STOLBERG: (93rd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 

REP. STOLBERG: (93rd) 

Mr. Speaker, I would like at this time to yield to 

Rep. Brouillet. 

SPEAKER VAN NORSTRAND: 

I appreciate that, sir. Rep. Brouillet. 

REP. BROUILLET: (3rd) 

Thank you, Mr. Speaker. Mr. Speaker, and honored 

colleagues, I am really not going to get anybody, I want 

to tell you that I feel a personal tension about this 

bill that I have imposed upon myself, not by any lobbying 

or anything. I just feel this bill is so crucial to the 
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citizens of Connecticut, that I waited until Amendment 

"A" passed. I don't like Amendment "A" as it is now. If 

you perhaps snicker, I won't mind. It won't be the first 

time, if I tell you that I came to this session believing 

that there was an absolute crisis in the insurance 

industry because ot the liability problems. I believed 

that before. 

The second thing was I believed that this tort 

reform package would offer relief and more to people that 

have to procure liability insurance and more extensive 

liability insurance to be available. These two beliefs 

have been dismissed totally. One by very honest people 

in the insurance industry and honest gentleman, Rep. 

Wollenberg. That there is no hope for liability relief 

in this package. Notwithstanding perhaps what Rep. 

Baronian said, that time will show that there will be 

relief in this package. When the public polls shows the 

public wants some type of reform, they mean the 

availability of liability insurance. 

I really want to know in the most simplistic 

terms, what will this do to my neighborhood supermarket, 

privately owned, a fine republican who buys insurance 

from a republican agency, whose liability went from six 

thousand to thirty thousand dollars as of the end of 
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February. What will this do? Maybe not this year, but 

at time you all stand for November election and they look 

at your votes in these amendments, when? Next year? 

Because when we come back after tests of seven or eight 

months, we are going to be back correcting those whole 

package. 

There are one or two other comments. I didn't 

want to wait until the amendments, although if there are 

sixty amendments I have great hope and belief in my 

colleagues that some of them will be substantive enough 

that you will vote for them in a nonpartisan way. And I 

feel relieved knowing that all of you were released to 

vote your conscience on each and every one of these 

amendments and we won't see partisan votes on these 

amendments. 

Today was asked who wants this bill? A fair 

question. You could ask that about every single bill 

that comes here. You are not going to get a very good 

answer, no matter who asks it. Who wants this package. 

The lawyers say it is terrible, but they say vote for 

it. The insurance industry says the best it gets is a G 

minus, out they say support it. Who wants it? The 

public wants this package then, right? Right. Not in my 

mind. 
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I wanted to ask one or two short questions of Rep 

Wollenberg, if I may, through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Please frame your question, sir. 

REP. BROUILLET: (3rd) 

Rep. Wollenberg, in section 1, on attorney's fees 

is it possible that a client could sign a waiver 

foregoing these rights under section 1(b) for these 

percentage fees and contingency fees? 

SPEAKER VAN NORSTRAND: 

Rep. Wollenberg, would you care to respond? 

REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker, I am looking for the 

section. I believe that they can, the client can enter 

into other arrangements if they wish. However, in 

section 1 it is the exclusive method of payment for an 

attorney, for the claimant. But I did think I saw 

somewhere along here in one of the five or six hundred 

lines that additional fees, I think, no, I'm sorry. I 

was thinking about the structuring of the fees, 

Representative, and I am wrong. No, this would be the 

exclusive way to pay for it. 

SPEAKER VAN NORSTRAND: 

Rep. Brouillet, you have the floor, sir. 
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REP. BROUILLET: (3rd) 

I don't nave to tell you, I am not a legal 

practitioner or pretend to have any expertise in it, out 

you seem shaky on that answer. Perhaps I could ask the 

structural analyist, Rep. Jaekle, please, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle, prepare for a structural question. 

Rep. Brouillet, please frame your question, sir. 

REP. BROUILLET: (3rd) 

It is the same question. Do you really believe, 

and I believe whatever you tell me, I really do. That 

people cannot waive their rights to these structured 

contingency fees that are in here? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, the attorney could not 

compel the plaintiff, the injured party, to pay him more 

than these percentages that are right in here. There 

would be no prohibition, I suppose, of the plaintiff 

voluntarily giving more, but if the attorney, after it is 

all over, gets much more than they thought of and said I 

want a little bonus, he could not compel, like if he had 

to sue the plaintiff to recover an attorney's fees, he 
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can only force the plaintiff to pay no more than what 

this says. That is quite true and that could not be 

waived in terms of enforcement through courts. And any 

extraction over that would subject the attorney to a 

grievance and possible sanctions. Through you, Mr. 

Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Brouillet. 

REP. BROUILLET: (3rd) 

Mr. Speaker, let me add a word, voluntarily then 

waive their, I am certain they wouldn't suggest 

compulsure, intimidation, voluntarily, through you, Mr. 

Speaker, I want to add that word, voluntarily. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle, would you care to respond? 

REP. JAEKLE: (122nd) 

I am trying to since, I thank you for having such 

faith in my answers. If a plaintiff were to sign a 

written waiver saying I voluntarily waive the caps as a 

established in this law, and then the attorney got more 

than the one-third and the twenty-five per cent and what 

have you, or wanted to get that much more from the 

plaintiff, even though the plaintiff waives it in 
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writing, it the lawyer had to sue the client for a fee, 

he still couldn't get more than this because that waiver 

voluntarily informed or whatever, would most likely be 

void as against the now public policy of the State of 

Connecticut. 

And I believe quite strongly that if a lawyer has 

to try to collect from a plaintiff, he will not be able 

to collect any more than the contingency fee amounts 

established in section 1. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Brouillet. 

REP. BROUILLET: (3rd) 

Thank you, Mr. Speaker. One more question, to 

Rep. Jaekle, please. In section 13, on municipal 

liability, I don't think the question on the teacher was 

a good question because of a lot of other circumstances 

that permeat that. But I want to ask, through you, Mr. 

Speaker, another question on section 13, please. 

SPEAKER VAN NORSTRAND: 

Please frame your question, sir. 

REP. BROUILLET: (3rd) 

Rep. Jaekle, in general, those escape words, in 

general, isn't the city practically nonliable for any 

type of action except wanton and wilful, which to me 
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sounds liKe premeditated murder type of a situation. 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 

REP. JAEKLE: (122nd) 

Througn you, Mr. Speaker, just to clarify. Do you 

mean under present law or--

REP. BROUILLET: (3rd) 

Under the new section 13. 

REP. JAEKLE: (122nd) 

Under the new section, all of that section, no. 

There are many areas of statutory obligations, statutory 

liability. Laws that establish liability on the part of 

municipalities. And unless a new exception is created in 

the specific list from 444 through 481 1/2, they are 

still liable. 

And I suppose the best way to say that or to point 

to it is, section 13 says except as otherwise provided by 

law. The municipalities are liable for this. And then 

on line 437, it says except as otherwise provided by law, 

they are not liable for the following things. That law 

by the way would even include common law, federal law 

that puts burdens and imposes liabilities on towns as to 

some ot the specific exceptions. In law there is a 
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distinction between mere negligence and intentional 

actions. And in between would be negligence that is just 

so outrageous that it is wilful, reckless, wanton. 

It is not intentional. Intentional actions we are 

not really covering. We are into rather extreme cases of 

negligence. They would stil be liable, so it is not 

quite as bad as you indicate. They are only going to be 

responsible tor intentionally doing this or that. 

Through you, Mr. SpeaKer. 

DEPUTY SPEAKER BELDEN: 

Rep. Brouillet. 

REP. BROUILLET: (3rd) 

ThanK you, Mr. SpeaKer. I am going to close my 

questions there. I really see nothing fruitful for my 

honorable colleagues and me standing here pursuing the 

question. I will wait for the amendments with great \ 

anticipation. And hopefully there are some out of the 

sixty that will solve the type of situation facing people 

in this state. 

I would hope that colleagues on both sides of the 

aisle will sit in judgment and vote on these amendments. 

I ask one last thing in conclusion. Just to make me 

perhaps feel a little bit better, although it is 
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necessarily true, if it is possibly true, could you say 

this amendment could lead to or may lead to a reduction 

in liability costs. Just to make everybody feel a little 

bit better and hang their hat on something. Mr. Speaker, 

I would like to yield to our distinguished minority 

leader. Thank you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Stolberg, do you accept the yield, sir? 

REP. STOLBERG: (93rd) 

Yes, I do, sir. Mr. Speaker, the Clerk has an 

amendment, LCO No. 3115. If the Clerk would please call 

I would ask leave to summarize. 

DEPUTY SPEAKER BELDEN: 

Clerk please call LCO No. 3115, which will be 

designated House Amendment Schedule "BM. 

CLERK: 

House Amendment Schedule "B", LCO No. 3115, 

otfered by Rep. Stolberg. 

DEPUTY SPEAKER BELDEN: 

Tne gentleman has requested permission to 

summarize. Is there objection? Hearing none, please 

proceed, Rep. Stolberg. 

REP. STOLBERG: (93rd) 
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Mr. SpeaKer, this amendment would simply striKe 

section 2, the section that deals with structured 

settlemients and would add the subject ot section 2, that 

structured settlements, to section 15 as an item for 

future study. Mr. SpeaKer, I move adoption of tne 

amendment. 

DEPUTY SPEAKER BELDEN: 

The gentleman has moved adoption, will you remarK 

further on House MBN, Rep. Stolberg? 

REP. STOLBERG: (93rd) 

Mr. SpeaKer, the reason for this amendment and six 

additional amendments that the Democratic Caucus wishes 

to offer is not necessarily that we have a consensus that 

these items should be or should not be in the tort reform 

pacKage, but we feel that they are revoluntionary, new 

concepts in the law of the State of Connecticut. And 

that rather than be forced to vote yes or no on a total 

pacKage of ten very different legal concepts, every 

member of this Chamber should have an opportunity to vote 

yes or no on the individual revolutionary components. 

Structured settlements is very complex. It deals 

with economic and noneconomic past and economic and 

noneconomic future damages. And it treats them somewhat 
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differently. It also treats them very differently from 

the way they are currently treated under law. It is a 

complex section. I think it deserves to De voted on in 

and of itself. And I would say that the section has 

within it some concepts that are themselves debatable. 

If this amendment fails, and if we retain the 

structured settlements section, I then have two important 

amendments that would change items that I think are very 

unfair to claimants if this section were to become law. 

But at this time, Mr. Speaker, I am not going to debate 

at length, but I do think every member of this Chamber 

should have an opportunity to address this very different 

concept under the law. 

Mr. Speaker, I also feel that each of these 

sections deserves a vote so that the people of 

Connecticut will knpw how we each feel on the individual 

sections and I would move, Mr. Speaker, that when the 

vote be taken on this amendment, it be taken by roll call. 

DEPUTY SPEAKER BELDEN: 

The gentleman has asked for a roll call vote on 

House Amendment Schedule "B". All those in favor of roll 

call, please indicate by saying aye. 
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REPRESENTATIVES: 

Aye. 

DEPUTY SPEAKER BELDEN: 

The appropriate rules have been met. A roll call 

will be ordered at the appropriate time. Will you remark 

further on House "B*? 

REP. WENC: (60th) 

Yes, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Wenc. 

REP. WENC: (60th) 

Mr. Speaker, I would urge the body to accept House 

"B". I want to make sure that it is clear, at least it 

is clear in my mind, and in referencing line 62 1/2 and 

line 63, what we are dealing here are not structured 

settlements. We are dealing with structured verticts. A 

vertict is after the trial. After the jury or the judge 

finds liability. And there is a determination that there 
r 

has been some civil wrongdoing. 

At that point the plaintiff has won his or her 

case. And it is my opinion that the plaintiff who has 

shown that the wrongdoer has injured he or she, then that 

plaintiff should be entitled to damages for the injuries 
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which have been sustained. 

What House "A" has done, it has taken away the 

right of a plaintiff wno has gone to trial and who has 

won his or her trial, from receiving full compensation at 

the time ot judgment. At the time ot the verdict. As a 

result, I think that House "B" is very appropriate, 

because it studies the issue. 

One of my main concerns is the fundamental 

unfairness of section 2 in House "A". Because rather 

than giving the full jury or court award to the plaintiff 

who has proved his or her case, beyond the preponderance 

of the evidence, the money instead will be left with the 

defendant, presumably the insured defendant. The 

insurance company would not have to pay out at the time 

that it is insured is found to be the wrongdoer, but 

rather can play with that money to invest or do whatever 

and the injured innocent plaintiff who has won his case 

has to wait to be paid in full. 

I think that is fundamentally unfair. It is a 

radical departure of our legal tradition of the last at 

least 200 years, and therefore I would request that as a 

compromise, or as a reasonable prudent course of action, 

we adopt House "B". 
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REP. LAVINE: (100th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. David Lavine. 

REP. LAVINE: (100th) 

Mr. Speaker, ladies and gentlemen of the House, I 

think I am like many of you. I am not an attorney. I am 

not an insurance person. I am somebody who has served 

here a number of years and I am struggling with this 

issue and trying to come out to a fair decision. I must 

snare with you that I have a strange sense of standing 

and listening in this Chamber, and it reminds me very 

much of the evening that very few of us were here when 

the income tax was passed. 

And we tried in a late part of the night to come 

to some sort of solution about a very complicated 

problem. We voted at four o'clock that night and we woke 

up the next morning to find out that the state didn't 

agree with us. Now ladies and gentlemen, this bill deals 

with something very fundamental to all of us and that is 

the law itself. We are changing something which is going 

to affect thousands upon thousands of cases. And I think 

for those who are nonlawyers, like me, we do not know 
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what we are doing. We do not know what is in this Dill. 

We do not know the effect ot this. 

We have heard bright people on both sides, 

respected people on both sides, talk about this 

particular piece of legislation, talk about House "A" and 

now about House "B". But ladies and gentlemen, none of 

us has had a chance to speak to this particular issue 

thoroughly. House "A" came over this evening in its 

final form. You know, there are times when the 

parlimentary system of government makes sense. 

This issue should have been looked at thoroughly, 

each section should have oeen vetted carefully. Each 

line should have been gone over. And then we should have 

know what was in it and discussed the policy aspects. 

And not at eleven thirty at night. Now I believe Rep. 

Jaekle's approach and what he is telling me. And I 

oelieve Rep. Stolberg. And I have heard and listened to 

Rep. Woodcock. A lot of respect to Rep. Rybak. But let 

me talk to those of us who are not lawyers here. 

The one thing you and I have heard tonight is that 

in all probability, House "A" is not going to change 

those things which we have been told are wrong with 

insurance. And there seems a good likelihood that it is 
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not going to change what is wrong with the legal 

structure. I suspect, based on my experience of being 

here, that tonight two groups will emerge triumphant. 

The insurance companies and the lawyers. 

The public will not emerge triumphant. Many 

businesses will not emerge triumphant. The school 

districts, if you are asked by your school district 

tomorrow what happened to liability, what happened to the 

school bus that goes off the road, are you responsible 

for it or not? How bald were the tires? Did the 

landfill now, do we have a responsibility for the 

landfill? Are we negligent or not negligent if the plume 

goes into the water? 

All these issues we will not be able to answer. 

There is a mighty, mighty, mighty strong reason to put 

some of these issues to study. 

REP. JAEKLE: (122nd) 

Mr. SpeaKer. 

DEPUTY SPEAKER BELDEN: 

Rep. JaeKle. 

REP. JAEKLE: (122nd) 

Mr. SpeaKer, if I might, I am rising in opposition 

to House "B". I suppose this is one of the votes that 
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will test the will of the body as to whether we wish to 

do anything about tort reform, the insurance crisis. 

Nobody can give statistics on what this is going to mean, 

but can anybody deny that the substantial awards that 

insurance companies have to pay out in claims affect 

insurance rates? 

I can't. I don't think anybody can. To what 

extent the percentage, I don't know that they can, for 

sure. But obviously they do. How many judgments, the 

sizes of the awards. And now into structured 

setttlements. I do want anybody to think this is 

something brand new. I hear that only the lawyers—yes, 

I am a lawyer, I guess by comparison to many I am kind 

of a poor, country lawyer. 

DEPUTY SPEAKER BELDEN: 

Do you have a fireplace, sir? 

REP. JAEKLE: (122nd) 

But even I know that structured settlements 

happen. This isn't something brand new, something 

invented, never happened, either in other states or even 

in our own State of Connecticut. Structured settlements 

nappen. Yes, this change in the law would push more of 

the very large judgments into structured payouts, but 
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realize tor all damages. All past damages, economic or 

noneconomic. 

Economic, the medical oills, lost wages, they are 

going to paid lump sum; past noneconomic damages, what 

most would regard as pain and suffering, the trauma of 

the accident, the injury, the suffering through medical 

treatment and yes, in serious injuries, the suffering 

though possible permanent loss of some functions of the 

body or enjoyment out of life. All that is going to be 

paid lump sum. 

And as to future damages, what those are, future 

damages would be future medical bills, lost wages, 

because somebody can't continue their job or tne type of 

activity or even any employment. And so, what usually 

happens is at the trial, this is all laid out. This 

person had this kind of job, he can't do it any more. He 

was going to be earning so much a year for the next year 

and the year after that and the year after that. And on 

pain and suffering the lawyers do an even better job 

because they say for pain and suffering, for future pain 

and suffering the plaintiff will be suffering from the 

injuries the next hour, the hour after that, twenty-four 

hours a day, seven days a week, every month of every year 
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tor the rest of their life. And that is true. And that 

is the kind of argument that produces large verdicts. 

But the reason those verdicts are large is because 

the jury or the judge agrees. The injured party will be 

experiencing damages into the future. And by pushing, 

nudging the courts and the parties into structured 

settlements, only for future damages, we are having the 

compensation for those damages largely occurring as the 

plaintiff is going to be experiencing those. 

That is not that dramatic. That is not a 

departure. In fact, it is pretty much consistent. You 

compensate as the injuries are being experienced or 

losses are being suffered or pain and suffering is 

occurring to a plaintiff. And structured settlements do 

happen. This pushes are courts in that direction for 

those very large judgments. And realize that the terms 

and conditions even whether or not future damages will be 

structured, is going to be negotiated by the plaintiff 

and the defendant. And only if they can't agree, either 

to a lump sum payment of all the future damages or payout 

over three years or ten years or a life annuity for the 

rest of the plaintiff's life. 
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And if they can't agree on what sort of interest 

rate should oe paid on the annual instalments. Only if 

they can't agree after getting two months after the jury 

has said you are liable, defendant, for so much money, 

then the court steps in and has discretion over the terms 

and conditions ot a structured settlement not to exceed 

ten years and with interest on those annual payments. 

I oon't find this the biggest departure or an 

outrageous or dramatic change in our law in torts. And 

for those that are concerned that this is coming at the 

last minute, amendments and ones almost as thick as this 

come here at the last minute all the time, and structured 

settlements were a component of the original bill, 6134. 

It was read through here. Printed. Five hundred and 

fifty copies were available. It had a public hearing 

over the Judiciary Committee. It was noticed. It was in 

the bulletin. People showed up and testified. The 

Judiciary Committee deliberated over the issue. 

Their deliberations produced a different result, 

out this body now makes the decision as to whether 

structured settlements make sense, whether this proposal 

is fair and reasonable and you can all evaluate whether, 

if an insurance company is the payor, and this isn't just 
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msurnace companies, tnis is a defendant. This could 

cover uninsured defendants, too. Whether a payout over 

time in the context of insurance, anyways, will mean a 

difference. Will it lower insurance rates? I'm not 

going to claim it is going to lower insurance rates, out 

will it reduce the kind of increases that we have seen 

happening the last couple of years and likely will 

continue to happen unless we do something? I think on a 

cash flow basis, and when I was answering some questions 

earlier, I think it is likely to change the insurance 

companies recovery through premium operation. And yes, 

will likely reduce tne rate ot growth in insurance rates. 

It is not tnat Dig a deal. It is not that drastic 

a departure, but it is one that I find fair, reasonable 

balanced, and holds out the hope of something happening 

to solve some ot the insurance crisis that we all have to 

acknowledge is happening. I urge rejection of House "B". 

REP. THORPE: (89th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. David Thorpe. 

REP. THORPE: (89th) 

Mr. Speaker, I realize the courtesy that the rank 
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and file give to their leadership is that they 

conventionally do not speak after their majority leader 

has spoken. I would therefore ask permission of the 

majority leader if I might speak. 

DEPUTY SPEAKER BELDEN: 

Would His Majesty care to respond? 

REP. JAEKLE: (122nd) 

Mr. Speaker, I don't regard this debate as a 

partisan debate. I have worked for a couple of days on 

this and have an interest in the legislation and 

hopefully making it workable and fair and balanced. But 

everybody is, of course, free to debate. Maybe if we get 

to the very end, if even that happens, if I make some 

closing remarks there are certain courtesies. But, of 

course, every member is entitled to debate on every one 

of the amendments that will be offered. Whether I want 

to make a comment at the beginning or the end, I don't 

intend to cut off, through courtesy and custom, anybody's 

right to debate on the issues and the amendments that 

will be forthcoming* So, of course, Rep. Thorpe. 

DEPUTY SPEAKER BELDEN: 

Rep. Thorpe, you have the floor, sir. 
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REP. THORPE: (89th) 

Thank you, Mr. SpeaKer. That was not a frivolous 

question. I really have no intentions of prolonging 

agonies or anything of the sort, but I am really very 

deeply moved by this entire issue and by this particular 

matter. Anyone who Knows me here, knows that I have a 

fairly conservative and pro-business point of view. 

Anyone who wishes to review my history will find that my 

votes pretty nearly follow that which I just said. And 

anyone who wants to go back and look at it will realize 

that when I was on the insurance committee last year I 

was one the ones that thought that the collateral source 

idea was the greatest thing since sliced cheese or is it 

sliced bread or whatever. And was all for it. 

There is something however that I have learned 

since I have been in the legislature and that is that the 

things that we have created in the past, the laws that we 

have created in the past usually have some fairly decent 

reason and background behind them. I started at the 

Deginning of this session very much in favor of so-called 

tort reform. But I wanted to check into the background 

similar to what Rep. Brouillet has been trying to do, I 

guess, when he asked Rep. Jaekle some of the questions. 
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But I started out way early in the year and little by 

little I have come to the conclusion that on balance I 

really feel that we are stepping off in the wrong 

direction. I am not, however, entirely sure of that and 

feel that the study of some of these matters is a very 

good and worthy idea. 

In particular the topic right at this moment is 

that or the structured settlements. And you know one of 

the things that impresses me about this whole structured 

settlement business is the insurance industry has over 

and over again been talKing about tne people's mentality 

when it comes to the insurance awards as being somewhat 

ot a lottery. I now find it somewhat amusing that this 

structured payment system is somewhat along the lines of 

the methodology by which we pay lottery winners. 

In other words, instead of paying out the entire 

million dollar prize that people get from their lottos, 

we pay them out over a period of time. Anybody that has 

any curiosity as to why that is happening just has to 

thinK about it a little bit to realize that the state 

doesn't have the money to pay out the lottery prize in 

one fell swoop, but rather they have to divide the first 

prize or the intaKe from the sales ot the lottery up 
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amongst tne tirst prize winner and several second prize 

winners in order to maKe the whole darn thing work out 

actuar ially. 

In the case of the structured settlement, as far 

as lottery prizes are concerned, I don't know how many of 

you who have had the very frequent question, what is the 

state doing with all of that money. And I tell them 

there isn't any money. They go out and buy an annuity 

and that doesn't make them feel very good. We had 

several attempts in the public safety committee this year 

to come up with a lottery that would pay out the million 

dollars in one fell swoop. I think the people who are 

getting these prizes and in the case of the insurance 

situation, or the civil action winning of the suits, 

deserve to have the full amount ot the award given to 

them at the time of the settlement of the suit. 

We have talked about giving them some sort of 

interest. Well, that is very nice. They get some sort 

of interest while the people that actually hold the money 

or don't have to pay out the money are not only getting 

the interest but also the capital gains and whatever on 

the investment, while the poor bloke who has been injured 

winds up merely receiving what the court considers to be 
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some sort of a nice interest. 

For that and many other reasons, I not only find 

no offense witn the notion of studying it, I would be one 

ot the persons who would be most interested in being a 

student in this matter and finding out more about it. 

It's practicality, it's legality, it's suitability. And 

I would certainly recommend and expect a vote for tne 

study when the time comes. 

REP. FRANKEL: (121st) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Frankel. 

REP. FRANKEL: (121st) 

Ladies and gentlemen, structured settlement. I 

don't know if we really have a good handle on it, but 

when you ask the insurance companies what are the big 

ticket items in this bill, this is numero uno. This is 

it. This is the big ticket. This is a big buck item and 

they want this one bad. Wny? Why do they want this so 

badly? What is it so important? 

I'll tell you why, because instead of paying 

perhaps a million dollars on January 1st, they are 

allowed to take two hundred thousand dollars and buy an 
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annuity. They would save eight hundred thousand dollars 

and they are off the hook. 

That is simply how it works. They don't pay you 

perhaps the million dollar award of futures, that you are 

entitled to. They take a percentage of it and they buy 

an annuity and they pocket the rest. That is how the 

insurance companies are going to have relief. 

They are not going to pay you what they were 

supposed to pay you. They are going to buy an annuity. 

And that is what tney do now, but they make it enticing 

enough to some people to go for it, and some do, 

voluntarily. And some don't. But if you want to know 

where the big bucks are, and you want to know why the 

insurance companies want it, this is the big windfall. 

This is one of them. Because that million dollar award 

that the jury thinks they are giving for futures is going 

to end up being structured. Perhaps over ten years. The 

way the file is written now, perhaps over a longer period. 

And tney end up paying a very small sum of money 

to buy an annuity and they are ott the hook. I don't 

tnink tnat is fair, at least the way the file is written 

now. And I think it really deserves study because we are 

not doing to our victims what we are, I think, trying to 
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do. We are trying to balance this method. We are trying 

to balance this so on the one hand we give some reliet to 

the insurance companies without hurting the victim. And 

here they get to pocket a lot ot money that they had to 

pay before and whose money are they pocketing? Where is 

this windfall coming? Well, it is nqt coming from 

anybody except the victim. And it is going into the 

pocket of the insurance company. . 

Think about that, because I think this is one of 

the items that really deserves study. One more thing 

about this, because we will offer an amendment later, in 

the event tnat somehow or other you feel that you want to 

give them this windfall, the way it is written, the first 

two hundred thousand dollars ot futures, they get right 

away. But God help them if the jury awards them two 

hundred thousand and one dollar, because then, heck, it 

is structured over ten years or more. And I don't think 

that is right. 

Now if we have to have structures, maybe we can 

correct that at the very least. But think about this. 

This is the big ticket. This is the windfall. The 

insurance companies pocket a big chunk of dollars and buy 

an annuity with the rest and walk away. That is what you 
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are doing by buying this section. Now there may be a 

balance to be struck. But I don't think it is the file 

version, where the victim ends up getting zero on this 

new deal and the insurance companies pocket the rest. 

Maybe there is a middle ground and maybe a study 

committee can do it. But that is what a structured 

settlement is, ladies and gentlemen, and it is the big 

ticket. And I hope you think about that before you vote 

on this amendment. Thank you. 

REP. FARR: (19th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Farr. 

REP. FARR: (19th) 

Mr. Speaker, members of the House, Rep. Frankel 

has overlooked a very important part of this section. 

This section does not say that the insurance company can 

go out, you get a million dollar judgment, take a ten 

year payment on that and buy an annuity for six hundred 

thousand dollars and pay the million over ten years. The 

insurance industry would love to see that. And in fact 

when you win the lottery, that is exactly what the State 

of Connecticut does. When you win a million dollars in a 
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lottery, it costs the state six hundred thousand 

dollars. That is a nice deal. That is not what this 

section says. 

What this section is you get a million dollars and 

you spread that over ten years. You don't just get the 

million dollars, you get the million dollars plus 

interest. The insurance industry doesn't think that this 

provision, as written, is a great windfall for them. 

They would have loved to see something that doesn't talk 

aoout a return on interest. Now it is true, if the 

insurance company has that annuity, they are going to 

hope to make more on the money than the rate of return 

that they have to give. If they are successful, there 

will be a margin of profit. If they are not, they will 

have a loss on it. 

But what this section says is you get not only the 

million dollars, but a reasonable rate of return on that 

million dollars over that ten year period of time. So if 

a reasonable rate of return is ten per cent, you may find 

yourself getting two million dollars on a million dollar 

judgment. Tnatis what this section says. It is a 

reasonable section. If you don't want tort reform, then 

fine, delete this, delete every section, study it all, 

l! 

5857 : 
512 

Thursday, May 1, 1986 * 



kok 

House of Representatives 

come back in another year and face forty two amendments 

and any other bill that is brought out next year. 

Because you are always going to face the same arguments 

by the same people about how we have to study and study 

and study. 

This provision has been examined, as Rep. Jaekle 

pointed out, by the committee. It was the original 

proposal. And I think it is a reasonable provision. 

REP. RYBAK: (66th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Rybak. 

REP. RYBAK: (66tn) 

Thank you, Mr. speaker, members of the House, I 

wrestled with this section after reviewing two days ago 

and watching it go through metamorphosis with Rep. 

Jaekle1s various redrafts. And I have come to a couple 

conclusions about this section which may not be shared by 

other members of the House, but is certainly one which I 

feel at this time. I question its constitutionality 

under article one, section 10, of our constitution. 

Right of redress for injuries. And I also question it 

under the article that allows for access to the courts. 
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Oh, sure, you are going to be able to go into 

court and get a jury verdict, but then that verdict is 

going to be structured for you, if you can't agree. It 

is not going to be a settlement, it is going to be a 

verdict. 

I would point out that there are some inherent 

problems in this section. Some inherent fairness 

problems, questions of equity. What happens with the 

young person, the young person who, let's say in his last 

year of college or graduate school, is severely injured 

in an automobile accident. What is going to happen to 

him? Well, he will recover his past economic damages. 

Whatever type of job he had, maybe student job, or 

oartending job or what have you. He will recover those 

lost wages. He will get his medicals paid for. But what 

about the future? What about the lost earning capacity? 

We are not talking just pain and suffering and 

emotional distress and all those intangibles that you may 

rightfully disagree and feel should be paid out in 

instalments. We are also talking lost earning capacity. 

Let's say this person was a senior at MIT or Rensolier. 

Their lost earning capacity will be paid out to them over 

time, even though they did nothing wrong. They were an 
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innocent victim. It is going to oe mandated, they are 

going to take it over time. Twenty thousand a year? I 

don't know. 

We find out through the questioning that this 

section is not modifiable. Not modifiable. It is not 

like alimony or support, changed circumstances, go back 

to the court and seek modification. No. Now if this 

young individual's situation, in the second or third year 

of this structured settlement, takes a turn for the 

worse. He condition goes downhill. He will never see 

the rest of that lost earning capacity. It is going to 

be payable to his estate. What kind of estate is he 

going to have? Maybe if he married, a wife. But maybe 

none whatsoever. Maybe it passes back up the line. Who 

knows? 

But that is what is going to happen here. There 

is a certain element of fundamental unfairness here. 

Yes, we do use structured settlements frequently to buy 

more for the victim. To stretch the dollars further. 

But not mandated structured verdicts. If anything, it 

requires further study. 

REP. TULISANO: (29th) 

Mr. Speaker. 
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DEPUTY SPEAKER BELDEN: 

Rep. Tulisano. 

REP. TULISANO: (29th) 

Mr. Speaker, I rise to support the amendment to 

study. I will rise on each other issue that is asked to 

study this matter, because I think this is probably the 

most irresponsible action in my years in the General 

Assembly I have ever been involved in, is to pass law on 

tnis amendment deals with only one section of a very 

complex piece of legislation. To pass law designed to 

deal with an insurance crisis. Rep. Jaekle says this 

will deal with the insurance crisis. 

Well, a couple of weeks we did deal with the 

insurance crisis. We studied the insurance reform law. 

We studied it. We sent it to be studied. Why did we do 

that? Because every action has many various 

complications to it, has results that we need time to 

think of and to think out. We have two hundred years or 

more of development of law in this state, together with 

the English common law of why we do things the way we do 

them in this state. Of how we benefit victims in this 

state. How we best serve them in this state. 
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And, yes, there are some good reasons to have 

structured settlements. But it we don't have them in one 

place and do have them in another, what will the ettect 

be? Can you imagine the first bill this General Assembly 

saw was in February. In three months, we are going to 

change history. In three months of study, if you call 

what we do here study with everything else we have done, 

we are going to know all the implications of our acts. 

That is irresponsibility at its best, whether you like to 

admit it to yourselves or not. 

Would you like to do the rest of it and put the 

lawyers necks on the block, fine, I could care less. But 

what you do to the law here is outrageous, because you 

don't know what you are doing. I am the first to admit I 

don't know what I am doing here. We don't know how 

victims will be helped. We don't know when we repeal one 

section of this law, how it will affect somewhere else. 

There is nothing wrong with study. Studying with the 

insurance committee, studying with members of this 

General Assembly of what we are doing and why we are 

doing it and what the effect will be. 

Will we reduce insurance costs? Will we make 

insurance more available. In the totality of this 
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legislation, this particular section particularly, how 

many cases are we dealing with? Rep. Jaekle is talking 

about all the large awards. Well if you go and look at 

the facts, most awards in the state of Connecticut are 

for the defendants. Over halt are under $15,000. Three 

in the last year were a million dollars or more. 

How much of effect is that going to be? Some 

effect, I guess. But what are we doing to the whole 

process and procedure? What are we doing encouraging 

people to look at the cases and be fair to individuals, 

to reduce the costs. Nothing. If it was okay to study 

two weeks ago, it is okay to study now. Where do those 

things fit together? I haven't been in this General 

Assembly once when the most minute piece of legislation 

dealing with insurance has not had the insurance 

committee and the judiciary committee studying it for at 

least a year or more. Two years on IOTA. Three years on 

prepaid legal insurance. And three months to change the 

course of history? Well, I am going to tell you, next 

year you are going to end up deserving what you get. 

Thank you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Will you remark further on House "B"? 
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REP. FAVREAU: (24th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Favreau. 

REP. FAVREAU: (24th) 

I didn't intend to speak on this, but all the 

debate that has been occurring since then I think has 

been overlooking the underlying common sense philosophy 

behind this entire settlement. I think we have to 

remember that before a verdict is actually entered, a 

plaintiff has suffered injuries, has proven to either a 

judge or a jury of his peers that that injury deserves 

some kind ot compensation and a long period of time 

probably has already lapsed. In Connecticut, it could 

take up to two years to even file a suit and the suit can 

sit in court for several more years. 

I think the underlying question is here at this 

point, when the verdict is actually entered, after you 

have gone through the whole maze of going to court and 

sitting through it and proving to it, whose money is this 

anyway? I venture to say that that money belongs to the 

plaintiff who has already gone through an enormous 

procedure. Who has already gone through delays. And if 
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there are tax advantages to that plaintiff in having a 

structured settlement, then voluntarily, that plaintiff 

should have control over that money, Out it should be the 

plaintiff's decision. And before I give away that 

privilege that belongs to either me, as an injured party, 

or one of my constituents, I want to take a good hard 

look at it again. And I think we all should do that and 

accept this amendment. 

DEPUTY SPEAKER BELDEN: 

Will you remark further? If not, staff and guests 

please come to the well of the House. An immediate roll 

call is ordered. Clerk please announce that a roll call 

is in progress. 

CLERK: 

The House of Representatives is now voting by 

roll. All members please return to the Chamber immedi-

ately. The House of Representatives is voting by roll. 

All members please return to the Chamber immediately. 

DEPUTY SPEAKER BELDEN: 

Have all the members voted? Please check the 

board to determine if your vote is properly recorded. 

All memoers in the Chamber must vote. The machine will 

be locked. Clerk please take a tally. 
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Clerk, please announce the tally 

CLERK: 

House Bill No. 6134, House Amendment NB N 

Total number voting 148 
Necessary for adoption 75 
Those voting yea 48 
Those voting nay 

Those absent and not voting 

100 
3 

DEPUTY SPEAKER BELDEN: 

The motion to adopt House Amendment Schedule MBH 

House Amendment Schedule "B". 

Strike out section 2 in its entirey and renumber 
the remaining sections accordingly. 

Strike out subsection (a) of section 15 and insert 
the following in lieu thereof; 

"(a) There is estabished a task force: (1) To 
study civil liability and procedural issues including, 
but not limited to, a limitation on awards for 
noneconomic damages, establishment of pattern jury 
instructions, codification of the law of punitive 
damages, adoption of a modified comparative 
responsibility standard for product liability actions, 
enterprise liability, periodic payment of judgments, 
encouragement of alternative dispute resolution 
procedures, admissibility of failure to comply with 
safety requirements in mitigation of damages, 
codification of rules for class action, regulation of 
attorney's fees, regulation of defense costs including, 
but not limited to, defense attorney's fees, and 
codification of standards for expert witnesses; 

fails 
* * * * * * 
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(2) To study and evaluate structured settlements, 
including lump sum or periodic instalment payments, or 
combinations thereof, of past and future economic and 
noneconomic damages, whether by determination of the 
trier of facts or negotiation of the parties after a 
finding by the trier of fact and payments to and 
distributions from the estate of the claimant to 
beneficiaries of the estate." 

* * * * * * 

REP. STOLBERG: (93rd) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Stolberg. 

REP. STOLBERG: (93rd) 

Mr. Speaker, the point is not that everyone is for 

or against tort reform and for or against lower insurance 

rates and therefore you have to vote against all 

amendments. That is not true. We have very different 

propositions before us. Those that looked at the boards 

saw I voted against that amendment, because I felt this 

proposition, section 2, does move slightly forward. And 

an effort has been made to structure settlements fairly. 

I think there are a couple of errors though and to 

remedy one of those errors, I would ask that the Clerk 

call LCO No. 3124 and that I be given leave to summarize. 
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DEPUTY SPEAKER BELDEN: 

Clerk, please call LCO No. 3124, which will be 

designated House Amendment Schedule "C". 

CLERK: 

House Amendment Schedule "C", LCO No. 3124, 

offered by Rep. Stolberg. 

DEPUTY SPEAKER BELDEN: 

The gentleman has requested permission to 

summarize. Is there objection? House please come to 

order. The gentleman has requested permission to 

summarize. Is there objection? Hearing none, please 

proceed, Rep. Stolberg. 

REP. STOLBERG: (93rd) 

Mr. Speaker, this simply makes very clear that the 

possioility of extending periodic payments over a period 

of time more than ten years for which we give the judge 

discretion can only be done if the claimant wants it 

extended beyond ten years. The key line, Mr. Speaker, is 

line 33 of LCO No. 3124, 33 and 33 1/2 which says and 

with the consent of the claimant. Without this, I think 

we lose the entire intent of going beyond the ten year 

period. 
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It is the claimant that has to want that and the 

example is a young cnild, perhaps with a disability, 

whose guardian or whose counsel would want the payments 

extended over a longer period of time. I think this is a 

major advantage. It cures a problem in the file copy 

and, Mr. Speaker, again because of the importance of 

this, I would ask that when tne vote is taken, it be 

taken by roll. First I would move adoption of the 

amendment. 

DEPUTY SPEAKER BELDEN: 

The gentleman has moved adoption and he has also 

requested a roll call. 

REP. STOLBERG: (93rd) 

And at this time I would ask for a roll call. 

DEPUTY SPEAKER BELDEN: 

All those in favor of a roll call, please indicate 

oy saying aye. 

REPRESENTATIVES: 

Aye. 

DEPUTY SPEAKER BELDEN: 

The appropriate twenty per cent rule has been 

met. A roll call will be ordered at the appropriate 

time. Will you remark further on House NC N, Rep. 

Stolberg? Will you remark further on House "C"? 
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REP. JAEKLE: (122nd) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, while I am a little nervous about 

once one amendment passes it may encourage everybody on 

and on and on, I have to tell I have reviewed this 

amendment, I had discussed it with the minority leader. 

I have absolutely no problem with have structured 

settlements going longer than ten years, if it is what 

the claimant wants. I have felt all along that if that 

is what the claimant wants, in that sixty day period, 

when he negotiates it, if he wanted a longer structured 

settlement, I assume the insurance companies are more 

than happy to do that, as would be a defendant who is 

uninsured. 

If they fail to agree for some reason on a — f o r 

some other reasons, I don't have trouble giving the court 

the discretion upon the request or consent of the 

claimant to do this. It is a reasonable amendment. I 

have no objections to it. 
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DEPUTY SPEAKER BELDEN: 

Will you remark further on House "C"? If not, 

staff and guests please come to the well of the House. 

An immediate roll call is ordered. Clerk please announce 

that a roll call is in progress. 

CLERK: 

The House of Representatives is now voting by 

roll. All members please return to the Chamber immedi-

ately. The House of Representatives is voting by roll. 

All memoers please return to the Chamber immediately. 

DEPUTY SPEAKER BELDEN: 

Have all the members voted? Please check the 

board to determine it your vote is properly recorded. If 

so,—Have all the members voted? The machine will be 

locked. Clerk please take a tally. 

Clerk please announce the tally. 

CLERK: 

House Bill No. 6134, House Amendment NC". 

Total number voting 148 

Necessary for adoption 75 

Those voting yea 147 

Those voting nay 1 

Those absent and not voting 3 
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DEPUTY SPEAKER BELDEN: 

House " C is adopted. 
* * * * * * 

House Amendment Schedule "C". 

Strike out subsection (c) of section 2 in its 
entirety and insert in lieu thereof the following: 

"(c) If the parties fail to agree on the terms of 
payment pursuant to subdivision (4) of subsection (b), 
with respect to the payment of future economic damages 
and future noneconomic damages, the court shall enter 
judgment as follows: (1) The court shall enter a judgment 
for the payment of such future economic damages and 
future noneconomic damages, together with reasonable 
interest as determined by the court, on the unpaid 
balance, in periodic instalment payments which payments 
shall be fixed and determinable as to amount and time of 
payment. The period of time over which such periodic 
instalment payments are to be made shall be determined by 
the court and shall not exceed ten years or the life 
expectancy of the claimant, whichever is less, provided 
in no event shall the total amount paid in one year be 
less than twenty thousand dollars excluding interest, 
except that the court may, in its discretion, and with 
the consent of tne claimant, order that such periodic 
instalment payments be made over a period of time in 
excess of ten years if it determines that such longer 
period would be in the best interests of the claimant. 
If the total amount of instalment payments for a year 
will be less than twenty thousand dollars due to the 
fulfillment of a party's obligation, such remaining 
liability shall be included in the preceding year's 
liability; (2) the judgment entered by the court shall 
provide that such periodic instalment payments cannot be 
modified by either party; and (3) the court shall 
consider evidence submitted by either party as to the 
terms and conditions of such periodic instalment payments 
and shall order such payments on terms the court deems 
just and equitable to both parties in accordance with 
generally accepted actuarial practices." 

* * * * * * 
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DEPUTY SPEAKER BELDEN: 

Will you remark further? 

REP. STOLBERG: (93rd) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Stolberg. 

REP. STOLBERG: (93rd) 

Mr. Speaker, at this time I would like to yield to 

Rep. Adamo. 

DEPUTY SPEAKER BELDEN: 

Rep. Adamo, do you accept the yield, sir? 

REP. ADAMO: (116th) 

Yes, Mr. Speaker, thank you. Mr. Speaker, the 

Clerk has an amendment, LCO No. 3786. Would he call and 

I be given leave to summarize. 

DEPUTY SPEAKER BELDEN: 

Would the gentleman give us that LCO number again? 

REP. ADAMO: (116th) 

LCO No. 3786. 

DEPUTY SPEAKER BELDEN: 

3786. Clerk please call LCO No. 3786, which will 

be designated House Amendment Schedule MD n. 
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CLERK: 

House Amendment Schedule "D", LCO No. 3786, 

offered by Reps. Adamo, Coleman, Candelori, Dillon, 

Rappoport, Taborsak, McCavanaugh, Fusco, Thorpe, Lerner, 

Taylor, Migliaro, Cappelletti, Krawiecki, Kiner and Gelsi. 

DEPUTY SPEAKER BELDEN: 

The gentleman has requested permission to 

summarize. Is there objection? Hearing none, please 

proceed. Rep. Adamo. 

REP. ADAMO: (116th) 

Thank you, Mr. Speaker. The amendment is a very 

simple one, Mr. Speaker, it does something very similar 

to what we did last year when we talked about medical 

malpractice and collateral source. It simply takes out 

of that umbrella, or that cover, those benefits that 

employees get under.collective bargaining agreements. I 

move adoption of the amendment. 

DEPUTY SPEAKER BELDEN: 

The gentleman has moved for the adoption of House 

"D". Will you remark further, sir? 

REP. ADAMO: (116th) 

Just briefly, Mr. Speaker. Mr. Speaker, as we all 

know, under the collective bargaining process, employees 
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as a quid pro quo, many times, will accept medical 

benefits in lieu of wage increases. It is the feeling of 

many of us that those benefits ought not be counted as 

collateral sources and ought to be protected under this 

particular amendment. And therefore I ask for its 

acceptance. 

DEPUTY SPEAKER BELDEN: 

Thank you, sir. Will you remark further? 

REP. ADAMO: (116th) 

Mr. Speaker, because of the importance of the 

amendment I would ask for a roll call vote. 

DEPUTY SPEAKER BELDEN: 

The gentleman has asked that when the vote is 

taken on House Amendment Schedule "D", that it be taken 

oy roll. I will try your minds. All those in favor 

please indicate by saying aye. 

REPRESENTATIVES: 

Aye. 

DEPUTY SPEAKER BELDEN: 

The appropriate twenty per cent rule has been 

met. A roll call will be ordered when the roll is 

taken. Will you remark further on House "D"? 
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REP. FARR: (19th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Farr. 

REP. FARR: (19th) 

Yes, Mr. Speaker, I guess I have some concerns 

about this amendment. Basically I am not exactly sure why 

this particular class of medical coverage should be 

exempted from the collateral source rule. Essentially, 

when you negotiate for medical payments, they are, as 

part of your contract, that assures you, normally, so 

that if you get injured or if you are sick, that you are 

going to be covered. And what we are saying here with 

this amendment is well, you are not just going to be 

covered in the sense that you are going to be get paid 

for. that medical coverage, but in fact you are going to 

get it twice. 

Because what happens is that you are going to get 

covered under your insurance coverage, and then you are 

going to collect for that medical injury as part of your 

recovery in the negligence case. And the whole reason 

for collateral sources was to say you ought not to get 

that twice. And wnat this exemption says is that for 
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some people, yes, indeed, they get it twice. I don't 

think when it is negotiated in a labor contract to get 

medical coverage, it was intended to make sure people get 

paid twice when they get injured. 

I think the intent of those contracts is to make 

sure that the employee, if he is injured or if he is ill, 

which is going to be the majority of cases, not negligent 

cases but illness, then he, in fact, is going to get 

fully paid medical coverage. Or to the extent that the 

contract provides. And there is nothing in the bill that 

will reduce his medical coverage. All the bill says, 

oefore this amendment, is that he won't collect twice. 

And I don't see any reason for this amendment and 

therefore I would urge that we reject the amendment. 

DEPUTY SPEAKER BELDEN: 

Will you remark further on House "D"? If not, 

staff and guests please come to the well of the House. 

An immediate roll call is ordered. Clerk please announce 

that a roll call is in progress. 

CLERK: 

The House of Representatives is now voting by 

roll. All members please return to the Chamber immedi-

ately. The House of Representatives is voting by roll. 
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All members please return to the Chamber immediately. 

DEPUTY SPEAKER BELDEN: 

Have all the members voted? Please check the 

board to determine if your vote is properly recorded. 

The machine will be locked. Clerk please take a tally. 

REP. O'NEILL: (98th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. O'Neill. 

REP. O'NEILL: (98th) 

Negative, please. 

DEPUTY SPEAKER BELDEN: 

Rep. O'Neill of the 98th in the negative. 

REP. ABERCROMBIE: (87th) 

Mr. Speaker 

DEPUTY SPEAKER BELDEN: 

Rep. Abercrombie. 

REP. ABERCROMBIE: (87th) 

In the affirmative, please. 

DEPUTY SPEAKER BELDEN: 

Rep. Abercrombie of the 87th in the affirmative. 

Clerk please announce the tally. 
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CLERK: 

House Bill No. 6134, House "DM. 

Total number voting 147 

Necessary for adoption 74 

Those voting yea 80 

Those voting nay 67 

Those absent and not voting 4 

DEPUTY SPEAKER BELDEN: 

House "D" is adopted. 
* * * * * * 

House Amendment Schedule "D". 

Delete section 5 in its entirety and insert the 
following in lieu thereof: 

"Sec. 5. Section 2 of public act 85-574 is 
repealed and the following is substituted in lieu thereof: 

For purposes of [this act] PUBLIC ACT 85-574, AS 
AMENDED BY SECTIONS 4, 5 AND 6 OF THIS ACT: 

[(a)] "Collateral sources" means any payments made 
to the claimant, or on his behalf, (1) BY ANY PERSON AS 
COMPENSATION FOR PERSONAL INJURY OR WRONGFUL DEATH 
ATTRIBUTABLE TO THE INCIDENT GIVING RISE TO THE CAUSE OF 
ACTION OR (2) by or pursuant to: [(1)] (A) Any health or 
sickness insurance, automobile accident insurance that 
provides health benefits, and any other similar insurance 
benefits, except life insurance benefits available to the 
claimant, whether purchased by him or provided by others; 
OR [(2)] (B) any contract or agreement of any group, 
organization, partnership or corporation to provide, pay 
for or reimburse the costs of hospital, medical, dental 
or other health care services EXCEPT FOR HOSPITAL, 
MEDICAL, DENTAL OR OTHER HEALTH CARE SERVCE BENEFITS MADE 
AVAILABLE TO THE CLAIMANT AS AN EMPLOYEE UNDER A 
COLLECTIVE BARGAINING AGREEMENT. 
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[(d)] "Health care provider" means any person, 
partnersihp, professional association, corporation, 
facility or institution licensed or chartered Dy the 
state of Connecticut to furnish health care services, 
including, but not limited to, a physician, dentist, 
nurse, optometrist, podiatrist, chiropractor, physical 
therapist, natureopath, osteopath, health maintenance 
organization or hospital, and an officer, employee or 
agent of such provider acting in the course and scope of 
his employment.]" 

* * * * * * 

DEPUTY SPEAKER BELDEN: 

The Chair was in an anticipatory frame of mind.. 

REP. CUNNINGHAM: (148th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Cunningham. 

REP. CUNNINGHAM: (148th) 

Yes, could the clerk please call LCO No. 4131, and 

may I be permitted to summarize. 

DEPUTY SPEAKER BELDEN: 

Clerk please call LCO No. 4131, which will be 

designated House Amendment Schedule "E". 

CLERK: 

House Amendment Schedule "E", LCO No. 4131, 

offered by Rep. Cunningham. 
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DEPUTY SPEAKER BELDEN: 

The gentleman has requested permission to 

summarize. Is there objection? Hearing none, please 

proceed, Rep. Cunningham. 

REP. CUNNINGHAM: (148th) 

ThanK you, Mr. Speaker. Mr. SpeaKer, this 

amendment does several things. First it sets forth 

attorney's fees as being placed in addition to the award 

ot damages. Second, it limits damages for noneconomic 

damages to two hundred and fifty thousand dollars. 

Third, it limits total damages recoverable to one million 

dollars. And fourth, it provides that if there is a 

verdict for the defense, the judge is to instruct the 

jury and the jury is thereafter to return with an answer 

to the question of whether or not the action was without 

merit and not brought in good faith. And if that is 

determined, then the court would then thereon award the 

defendant his costs, together with reasonable attorney's 

fees. Mr. SpeaKer, I move adoption. 

DEPUTY SPEAKER BELDEN: 

The gentleman has moved adoption of House "E". 

Will you remark further, Rep. Cunningham? 
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REP. CUNNINGHAM: (148th) 

Yes, Mr. SpeaKer. It nas been suggested and was 

in an earlier draft of this legislation that we limit 

noneconomic damages to two hundred and fifty thousand 

dollars. That, if taKen alone, in my opinion would be 

wrong. You are merely taKing away from the plaintiffs. 

Similarly, with an item as we have here to limit 

total recovery to one million dollars, it would be taKing 

away from the plaintiff. But we are simultaneously 

nerewith adding tnat the award of attorney's fees is in 

addition to the lost earnings, the medical costs, and the 

pain and suffering. So we are balancing the factors 

here. Balancing it between the plaintiff and the 

defendants. 

Now what does this do with the objectives I set 

forth earlier. In the first place, we are able to 

eliminate the clause as to the amount of attorney's fees 

being set forth in section 1 of the now file copy 

Amendment "A". Now we are not limiting the attorney 

necessarily or the agreement between the parties to what 

the court sets as reasonable fees. I would submit that 

very orten that would become the case. That people would 

agree to that. 

537 
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But we are not creating such a limit, which in my 

opinion is unconstitutional. We also, by the way, in 

that section provide that the attorney's fees of the 

successful plaintitf will not be less than that paid tor 

the defendant's attorneys. Aha! Do you know what that 

is there for? Because one of the things we found in our 

public hearings was that a large portion of the money 

didn't just go to the plaintiff's attorney, but to the 

defense attorneys. 

As any one here who has been an attorney or 

involved Knows, the defense attorney gets paid more and 

more — the more paper he can throw out, the more he 

maKes. The plaintiff's attorney doesn't get more for 

that. He puts in more time but he doesn't get anything 

extra for it. What it amounts to is right now there is 

very little incentive for the insurance company to Keep 

their costs down. This doubles their incentive to Keep 

their cost down. 

Because if they have their attorney doing more and 

they lose, they are going to end up paying more to the 

plaintiff because of it. A very effective way of 

reducing overall costs. So that is a plus for our 

objectives. 
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Now wny limit the noneconomic amounts to two 

hundred and fifty thousand. Number one, it creates 

greater predictability. Another one of our objectives, 

why limit total recovery to one million dollars. Well, 

there have only been thirteen verdicts since 1962 in 

Connecticut over a million dollars. I probably know half 

of them myself because of knowing the attorneys 

involved. Each one has its own special circumstances. 

Hardly the kind of horror stories the insurance companies 

have been selling us on. Thirteen. 

But I am will to say, look, as part of the overall 

deal, we will limit it. Why? Because we had test money 

rrom the special organization for the physicians they set 

up a year ago to reduce their insurance costs. And they 

said, yes, in the last year, well, you know for their 

first million dollar coverage it went up a little bit 

this year. I am sure they would be happpier if it didn't 

go up at all. But for the coverage over a million 

dollars, where they had to go to the reinsurance market, 

why it went up astronomically. 

Well, you know, if we limit it to one million 

dollars, they wouldn't have to go to the aftermarket. It 

has a lot to be said for it. To limit it to one million 
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dollars. It makes it a lot safer for a lot of 

individuals who may carry on their homeowners an extra 

million dollars coverage, but you know, you always have 

that risk you could lose everything. Because something 

nappens and it is over that. Well this creates a 

reasonable limit. It is not a very low limit. I think 

it is a reasonable one. 

Again, if we just put in tnis bill and said, okay, 

we are just going to limit that and do nothing else, why 

I wouldn't support that myself. But because we are 

providing for the plaintiff to collect attorney's fees as 

an add-on, we have a balanced amendment here. Something 

wnich meets our objectives. Why, it certainly meets the 

objective of cutting the costs for many groups such as 

the physicians, because they don't have to go to that 

reinsurance market, market for amounts over a million 

dollars. 

We are cutting insurance costs. And in the long 

term we are cutting them more by increasing 

predictability. And we aren't hurting plaintiffs. Sure, 

what we are reducing is noneconomic benefits. Right now 

most of that money goes to pay the attorney's fees. Of 

course, one jury might now realize that and the plaintiff 
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actually ends up with less money than he loses to his 
direct economic costs. And another plaintiff may luck 
out, a jury awards a great deal more. This is a fair 
deal. And that is wnat we need and we need a fair deal 
for everyone involved. And that is the intent of tnis 
amendment. 

Mr. Speaker, in a moment that the vote on this be 
taken by roll and I certainly nope that the members of 
this House will support me in that and in this as they 
have on the other amendments. Therefore, at this time, I 
would ask that when tne vote be taken on this amendment, 
and I hope the House will give me the courtesy of giving 
me a roll call on this. It is tne first amendment I nave 
ottered tnis year. Mr. Speaker, I ask that when the vote 
be taken, it oe taken by roll. Thank you. 
DEPUTY SPEAKER BELDEN: 

Tne gentleman has asked that when tne vote be 
taken on House Amendment Schedule "E", that it be taken 
by roll. All those in favor please indicate by sayiny 
aye. 

REPRESENTATIVES: 

Aye. 
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DEPUTY SPEAKER BELDEN: 
A roll call will be ordered at the appropriate 

time. Will you remark further on House "E"? If not, 
staff and guests please come to the well of the House. An 
immediate roll call is ordered. Clerk, please announce 
tnat a roll call is in progress. 
CLERK: 

roll. All members please return to the Chamber immedi-
ately. The House of Representatives is voting by roll. 
All members please return to the Chamber immediately. 
DEPUTY SPEAKER BELDEN: 

board to determine if your vote is properly recorded. 
Have all the members voted? If so, the machine will be 
locked. Clerk please taKe a tally. 

ClerK please announce the tally. 
CLERK: 

House Bill No. 6134, on House Amendment "E". 

Tne House of Representatives is now voting by 

Have all the memoers voted? Please check tne 

Total number voting 147 
Necessary for adoption 74 

Those voting yea 17 
Those voting nay 130 
Those absent and not voting 4 
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DEPUTY SPEAKER BELDEN: 

The motion to adopt House Amendment Schedule "E" 
fails. 

* * * * * * 

House Amendment Schedule "E". 
Delete section 1 and substitute tne following in 

lieu tnereof: 
"Sec. 1. (NEW) (a) In any civil action seeking 

damages ror personal injury or wrongful death occurring 
on or after tne effective date ot tnis act, the court may 
approve a reasonaole attorney's fee to tne attorney for 
tne claimant taking into consideration: (1) The costs 
incurred or advanced by tne attorney in representing the 
client, (2) the time and labor required, (3) tne novelty 
ana difficulty or the questions involved, (4) the skill 
requisite to perform tne legal service properly, (5) tne 
likelihood, if apparent to the client, that tne 
acceptance of tne particular employment will preclude 
other employment by the attorney, (6) the fee customarily 
charged in the locality for similar legal services, (7) 
tne amount involved in the controversy and the benefits 
resulting to the client, (8) the time limitations imposed 
by the client or by the circumstances, (9) tne nature and 
length of the professional relationship with the client, 
(10) the experience, reputation and ability of the 
attorney or attorneys performing the services, (11) 
whether the fee is fixed or contingent, (12) the 
contingency or the certainty of the compensation. 

(o) Notwithstanding the provisions of subsection 
(a) of this section, tne fee approved for tne attorney of 
a claimant wno prevails in sucn an action shall not be 
less than the fee for tne attorney for tne defendant." 

Add subdivisons (5) and (b) to subsection (b) ot 
section 2 as follws: 

"(5) Notwithstanding the provisions of 
subdivisions (1) to (4), inclusive, ot this subsection, 
the court snail not enter judgment for noneconomic 
damages in excess of two hundred fifty thousand dollars, 
except that if tne injury or death of the claimant was 
tne result or an intentional act of the defendant there 
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shall be no limitation on the amount of such noneconomic 
damages. (6) Notwithstanding tne provisions of 
subdivisions (1) to (5), inclusive, of tnis act, the 
total amount ot economic ana noneconomic damages 
recoverable oy any one claimant from any and all 
defendants shall not exceed one million dollars." 

Delete sections 8 and 9 in their entirety and 
substitute the following in lieu thereof: 

"Sec. 8. (NEW) In any civil action tried to a 
jury, after the return of a verdict and before judgment 
has been rendered tnereon, or in any civil action tried 
to the court, not more than fourteen days after judgment 
has been rendered, a defendant may file a written motion 
with the court requesting the jury or, if there is no 
jury, the court to make a special finding that the action 
was without merit and not brougnt in good faith. If tne 
jury or the court finds that the action was without merit 
and not brougnt in good faitn, the court snail award the 
defendant his costs together with a reasonable attorney's 
fee. " 

* * * * * * 

REP. STOLBERG: (93rd) 

Mr. SpeaKer. 

DEPUTY SPEAKER BELDEN: 

Rep. Stolberg. 

REP. STOLBERG: (93rd) 

Mr. Speaker, the Clerk has an amendment, LCO No. 

3120. If the ClerK would please call, I would ask leave 

to summarize. 

DEPUTY SPEAKER BELDEN: 

Clerk please call LCO No. 3120, which will be 
designated House Amendment Schedule "F". 
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CLERK: 
House Amendment Scnedule "F", LCO No. 3120, 

orrered by Rep. Stolberg. 
DEPUTY SPEAKER BELDEN: 

Tne gentleman has requested permission to 
summarize. Is there objection? Hearing none, please 
proceed, Rep. Stolberg. 
REP. STOLBERG: (93rd) 

Mr. Speaker, this amendment deletes sections 13 
and 14. Sections 13 and 14 deal with municipal 
liability; 13 largely with straight municipal liablity, 
14 with liability for municipal roads and bridges. And 
it adds tnose subjects to section 15, which is a study. 
I move adoption of the amendment. 
DEPUTY SPEAKER BELDEN: 

Tne gentleman nas moved adoption of House 
Amendment Schedule "F". Will you remark further, Rep. 
Stolberg . 

REP. STOLBERG: (93rd) 

Mr. Speaker, briefly, in my opinion, tnis section 
more than, or these two sections, more than any other 
sections in tnis amendment to an amendment to an 
amendment to an amendment take away rights of 
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individuals. The sacrifice of individual rights in these 
two sections is extremely extensive. And I think that 
warrants a vote by itself. 

Dill. Tne neart or the tort reform bill, joint and 
several, collateral source, structured payments, we 
haven't affected very much yet. But municipal liability 
is a very complex subject in and ot its own right. 

already gone way up and I look forward to this debate 
indicating wnether any proponent of these sections is 
going to tell us that municipal insurance is going to go 
back down as a result of the retention of sections 13 and 
14. 

without tnis section. We have a tort reform that does 
some damage to individual rights, but we are hoping that 
by taking out these two sections, we are retaining a 
number of claimant rignts that would otnerwise be lost 
witn no recourse whatsoever. Thank you, Mr. Speaker. 
REP. TULISANO: (29tn) 

Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Tulisano. 

Deletion of this, you still have a tort reform 

Mr. Speaker, municipal insurance, rates have 

Mr. Speaker, we still have a tort reform bill 
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REP. TULISANO: (29th) 

Mr. Speaker, if the purpose of "tort reform" is to 
decrease the cost ot insurance, I guess this is the only 
section tnat I think will decrease the cost of insurance, 
to municipalities. In fact, Mr. Speaker, if I read it, 
they probably don't have to buy insurance any more. If I 
read it correctly. 

Tney are immune from just about everything. The 
municipalities have complained of increased costs. But, 
if tney are wrong and done something wrong, why snould 
tney not be responsiole to those wno have been injured. 
Let me give you a few examples in what is section 13 and 
14. 

Injury to a person or property of an individual 
under the supervision of tne political subdivision if it 
is alleged that the injury is a result of negligent 
supervision by the political subdivision. Then it goes 
on. Tnat means, as one example, in the school systems, 
in the playgrounds, in the hospitals, municipal gas 
works. It you had a municipal meltdown of an atomic 
plant or a problem in an electricity plant, no liability 
for tne negligence. 

By the way, tnere is a catcn-all. In case we have 
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missed it all, anotner section says, any act or omission 
a municipality is not liaole for. There is another 
section in nere that goes directly to something that 
occurred in Hartford a couple of years ago. And in case 
I misspeak and it was taKen out at the last minute by 
somebody else, I will try to find it. Dealing witn 
inspection of properties. I tnink it was the LaSatta 
matter, was the name of the young man, wno after many 
complaints, ended up being killed because a building was 
in a decrepit condition. Under this bill, the 
municipalities would be immune. 

Now it has been stated I am misreading it. But 
wnen I went to the lobbyist I said isn't this a direct 
response to that issue? I got one of those weak smiles 
that we all get. You know, folKs, it could be any one of 
your Kids wno go to tnose places that are negligently 
left unattended. It could be your kid who is in the 
playground, it could oe your Kid who is in the school in 
whicn tney negligently do nothing to protect them and 
remember they are standing in your stead. You approved 
the schools, being just like you or me. And you are 
responsible. You are responsible for your kids. 

But we want to waive their immunity. And what is 
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not so Dad I suppose if we did tnat, but we have other 
sections in the statutes and I go back to some of the 
things I said earlier, that fit in, whicn give immunity 
to individuals wno cause the injury. Reimbursement by 
tne municipalities and now we are going to make them 
immune rrom being sued. These upon other statutes we 
nave compounds tne damage to individuals. 

Let me read to you one section just so you can get 
tne idea of what it says. A political subdivision of the 
state, municipality, shall no be liable for damage to 
person or property caused by acts or omissions of any 
employee, officer or agent, which constitute criminal 
conduct, fraud, malice or wilful misconduct. Or 
negligent acts or omissions wnich require the exercise of 
judgment or discretion as an official function of the 
authority. 

That is almost everything. Who cannot raise the 
detense tnat it was in their discretion. It wasn't three 
weeks ago, as an example, that the United States Supreme 
Court said that it we have anything to protect the 
citizens against the abuse of police power, it will not 
oe the criminal laws exclusionary rule any more, it will 
be the ability to sue in tort police who abuse their 
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discretion, Knowing they should not serve warrants, 
either arrest or search warrants, knowing the affidavits 
were wrong. They cannot rely on that, so said the 
federal court. 

Well, guess what? In Connecticut they are going 
to be able not to be sued. We are going to force them 
into the federal courts. We are going to force them into 
civil right actions, for those Kinds of activities or 
every otner activity in which rights are taken away. If 
you tnink you are stopping litigation, if you think are 
really stopping tnings, you are not. Because somebody 
will have enougn sense to get to that federal court to 
protect some people. But that is expensive to do. 

And we are now going to deprive our citizens of 
access to the courts. I think that is wrong. I tnink, 
as I said earlier, that is the reasons why we should De 
studying this matter as legislators, developing good 
public policy, maKing decisions on a case-by-case basis 
of where we want to grant sovreign immunity and where we 
don't. Establisning a way in which people can be 
compensated. If you want to grant sovreign immunity, at 
least give tnem a claims commission to go to, like we 
nave in the State of Connecticut'. Do something. 
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We still are supposed to he serving the people of 
tnis state. Not the corporate interests of this state. 
Thank you, Mr. Speaker. 
REP. WE1MC: (60th) 

Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Wenc. 
REP. WENC: (60th) 

Thank you, Mr. Speaker. I would just like to draw 
tne body's attention to lines 437 through 442 of the 
House "A". It causes me great concern because it says 
except as otherwise provided by law a political 
subdivision of tne state snail not be liable for damages 
to person or property caused by (a) the acts or omissons 
ot any employee, officer or agent which constitute 
criminal conduct, fraud, actual malice or wilful 
misconduct. 

I am concerned about the scenario involving 
political corruption. For instance, if a developer or 
some homeowner, let's say, goes before a local planning 
and zoning commission, and the planning and zoning 
commission memoers are corrupt, involving in criminal 
activities, they are giving sweetheart deals to their 
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friends. And tne developer as a result of.that political 
corruption, doesn't get nis subdivision approved or 
doesn't get tne lots he is supposed to get, he may be 
intlicted witn emotional distress plus a lot of monetary 
damages. 

And it tne corrupt local officials are 
juayment-proor, tnen I would suomit under state law, tnat 
applicant, wnetner it is a developer or a homeowner, is 
lett witnout a remedy. I would urge tnis Assembly to 
approve tne amendment now pending. I don't thinK that we 
snoula leave our law abiding citizens without a remedy in 
state court for being victims of political corruption. 
DEPUTY SPEAKER BELDEN: 

Will you remark furtner on House "F"? 

REP. WOODCOCK: (14th) 
Mr. SpeaKer 

DEPUTY SPEAKER BELDEN: 
Rep. WoodcocK. 

REP. WOODCOCK: (14tn) 
Tnank you, Mr. Speaker. Very briefly, I just want 

to join Rep. Wenc, and the proponent or the amendment, 
and urge tnat we study these two sections of House "A". 
I tninK tne dialogue tnat I had earlier this evening witn 
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Rep. Jaekle, in which we discussed the liability 
situation in the schoolroom and how this particular 
proposal deviates from a long held standard of care that 
the supervisors of children have had here in the State of 
Connecticut, says enough about this particular section. 

It should be studied. We should be very patient 
and deliberate in what we consider and what changes we 
make in our public policy. What section 9 does, lines 
476 to 480, it condones ordinary negligence in the 
classroom. And if anybody gets hurt because of the 
ordinary negligence of an individual who was entrusted 
with the care, guidance or supervision of the children 
who go to school here in the State of Connecticut, and 
those children suffer some kind of injury, then they will 
have no claim whatsoever unless the individual who has 
that very serious responsibility has engaged in wilful, 
wanton or reckless misconduct. 

It is a very serious, serious erosion of a 
standard of care that we have had in this state from day 
one. I urge that you vote to study this. Thank you. 
DEPUTY SPEAKER BELDEN: 

Will you remark further?, 
REP. LAVINE: (100th) 

Mr. Speaker. 
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DEPUTY SPEAKER BELDEN: 
Rep. Lavine. 

REP. LAVINE: (100th) 
Mr. Speaker, I would liKe to pose a question to 

the majority leader. 
DEPUTY SPEAKER BELDEN: 

Please frame your question, sir. 
REP. LAVINE: (100th) 

Rep. Jaekle, I am in a town that runs its own DUS 
system. It is a rainy day. My buses have tires that 
don't nave as much tread as they should have. The bus 
hits a wet spot on the road and goes into a tree. 
Children are injured. Is there any action that parents 
can take against the municipality under this proposed 
bill?. 

DEPUTY SPEAKER BELDEN: 
Rep. Jaekle, would you care to respond? 

REP. JAEKLE: (122nd) 
Through you, Mr. Speaker, if I were the attorney 

tor the cnilaren or tor the parents of the children I 
would certainly make a case that tne driving of that 
school bus with tread below the legal limit was more than 
mere negligence and would probably cite some statutes or 
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DMV regulations aoout tread on tires as an indication 
tnat tnat was reckless. Through you, Mr. Speaker, that I 
oelieve would at least get me into court to try that 
issue and see whetner I could prove how bad that 
negligence was and whether that crossed the line into 
reckless action on the part of the municipality. Through 
you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Lavine, you have tne floor, sir. 
REP. LAVINE: (100th) 

Well, let me cut it a little bit finer. Say 
that--really sort of marginal on this, you really don't 
nave anything in the statutes, tnose tires aren't really 
in great shape; they are not in oad shape. We are not 
quite sure wnere it is. But there is not a great deal of 
negligence. There is some negligence. We may get in 
court. But let me ask you, as a drafter of tnis bill, 
what are our chances as parents, it we pass tnis measure. 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 
REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, it would certainly be a 
harder case to prove and harder to recover under those 
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circumstances. Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Lavine. 
REP. LAVINE: (100th) 

Let me pose another one. We have a swimming pool 
in our scnool. There is no — this is really a little 
hypothetical, we don't at Togichog. There is no 
supervisor. We might not pass an education bill; we 
might not have as much money as we hoped. There is no 
supervisor available to us. A child drowns. Goes in, 
falls in the water and drowns. Is there any 
recoverability on the part of the parents under this 
particular new proposal? 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 
REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, I believe that is a good 
case. I would take that one. Yes. 
DEPUTY SPEAKER BELDEN: 

Rep. Lavine. 
REP. LAVINE: (100th) 

Well, ladies and gentlemen, I think we are going 
to find tomorrow morning that there are many things that 
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we nave done to our municipality and the people who live 
there tnat we didn't think we were going to do. And I 
think we may not know that rignt away. But I thing we 
owe some sort of responsibility to these constituents. 

Now it may be that all this works the way the 
majority leader suggests that it might. And the word is 
might. It may be tnat it won't. But for sure tonight at 
five minutes after one, we don't know that answer. But 
one tning we do know, there are going to be many 
accidents tnat are going to take place in our 
municipalities. Tnere are going to be people who are 
going to be affected by landfills, affected by 
construction, affected by police, accidents from cars 
owned Dy municipalities and we are saying something 
tonight about that. 

What, nobody is positive. I think that really 
argues for the amendment and I think that if we are not 
sure what we are doing for our constituents that we 
should to back, look at it. We were content to say for 
the insurance bill, that study was the way to go. We 
could come back next year, after a study, and pass that 
insurance measure. Time and time again we heard that. 
Now I rail to understand why the insurance goose should 
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oe ditterent from the constituent gander. 
REP. BIAFORE: (125th) 

Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Biafore. 
REP. BIAFORE: (125th) 

A question to the majority leader? 
DEPUTY SPEAKER BELDEN: 

Please frame your question, sir. 
REP. BIAFORE: (125th) 

Through you, Mr. Speaker, most of the cases that 
have been given to you are nypothetical cases. The one I 
am going to give is a true one, that I would like to get 
some to clear my mind, not oeing a lawyer. Around three 
years ago in tne City of Bridgeport, there was a severe 
snow storm and tne schools had to close. The city sent 
the plows out to the school yards to clear the parking 
lots and the play areas and unfortunately when they were 
doing this a student who had come to the school was over 
and killed. Could the parents in that case have any 
recourse against the city? If this passed? Or the 
driver was let off because he worked for the city. Now 
will the city be let off because it was an accident? 
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DEPUTY SPEAKER BELDEN: 
Rep. Jaekle, would you care to respond? 

REP. JAEKLE: (122nd) 
Yes, tnrougn you, Mr. Speaker, I will tell you 

tnat I cannot find a specific exclusion for municipal 
liability between lines 444 and 481-1/2, tnat would 
prevent a recovery in tnat situation. But I am willing 
to nave somebody point out something to the contrary. 
Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Biafore. 
REP. BIAFORE: (125th) 

Through you, Mr. Speaker, again, you are saying 
they could not recover or you couldn't find an exclusion 
that tney could recover. 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Mr. Speaker, my answer was that I cannot find 
witnin tne language whicn basically limits liability of 
municipalities, a statement that would limit the 
municipalities liability in that situation. Through you, 
Mr. Speaker. 

559 

Thursday, May 1, 1986 



Kok 
House of Representatives 

/ 

DEPUTY SPEAKER BELDEN: 
Rep. Biafore. 

REP. BIAFORE: (125th) 
ThanK you. 

DEPUTY SPEAKER BELDEN: 
Will you remark further? 

REP. RAPPOPORT: (18th) 
Mr. SpeaKer, I would urge support of tne 

amendment. And the point I want to make is a little bit 
aoout the process of arriving at it. It seems to me that 
in this amendment, and I find also troubling the joint 
and several section, which we haven't gotten to yet, what 
we are really doing is taKing a shot gun and blasting a 
tremendous hole into the protections of injured parties 
in this section where it applies to municipalities. 

I really feel that in the insurance reform bill 
that we had there were certain small and specific steps 
tnat were concrete that could oe shown and were taken. 
There were larger steps that were rejected and put into a 
study because it was not clear what their overall impact 
would be in solving the crisis. I thinK the flip side of 
tnat coin on this issue, on the tort reform issue, is 
that there are proposals that are made. This is one of 
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tnem clearly that will open up gapping holes in the 
ngnts of injured parties to sue, and I think before we 
do that at one o'clock in the morning, on a bill tnat 
appeared late, we really ought to study this matter. 

I feel like this is a tremendously irresponsible 
section. I feel that there was sort of a bandwagon 
affect where some municipalities or associations of 
municipalities felt like this was the year to get 
yourself off the hook for anything that could happen to 
you so let's jump in and get ours. And as legislators I 
that is not the way I think we ought to construct a bill 
and I would urge support of tnis amendment and dropping 
tnis into a study. 
REP. DILLON: (92nd) 

Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Dillon. 
REP; DILLON: (92nd) 

Mr. Speaker, through you, a question to.the -
majority leader. 
DEPUTY SPEAKER BELDEN: 

Please frame your question, ma'am. 
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REP. DILLON: (92nd) 
On tne section, just for clarification and 

legislative history, the section beginning on line 444. 
It is mentioned that the political subdivision shall not 
be liable for damages to person or property resulting 
from a number of tnings. In line 452, if the political 
subdivision has not received notice and has not had a 
reasonable opportunity to make the condition safe. Line 
456, again, has not received notice. 

Would you please explain what your understanding 
would be of reasonable notice? 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 
REP. JAEKLE: (122nd) 

Mr. Speaker, if I understood correctly, the 
language ot 451 through 453, the intention is pretty 
clear. Tne municipality is not to be liable for injuries 
to parties. I will give you an example, I suppose. It 
snows. The temporary condition is there is snow on the 
roads. Somebody is driving their car, they slip on the 
snow and run into a tree. And they injury themselves. 
They break an arm. And they sue the town and say you 
should have plowed the snow. That is a temporary 
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condition of a road, which results from weather. And if 
the town hadn't had a reasonable opportunity to make that 
condition safe, like sending out a snow plow after the 
snow has accumulated somewhat, I am saying they shouldn't 
be liable. 

And in addition, there are occasional icing 
situations where the town may not even had notice that 
water had Deen flowing a road, iced up, to even send a 
sanding trucK out to sand the road. Yes, I guess, I am 
saying the town snouldn't be liable in that situation. 
And that is how it reads. Through you, Mr. SpeaKer. 
DEPUTY SPEAKER BELDEN: 

Rep. Dillon. 
REP. DILLON: (9 2nd) 

Thank you. Again, I believe I understand the 
concept of sudden catastrophic weather conditions, but 
what I am not clear on is what exactly would constitute 
notice. Would there have to be, for example, on the snow 
tall, theoretically, readily apparent to many residents 
ot that political subdivision tnat there had been a 
sudden heavy snow fall. Other Kinds of weather 
conditions may not be as easily apparent. Or perhaps a 
drop in the temperature may, for example, cause a 
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contraction in a bridge. It may not be readily 
apparent. There are a number of other examples. 

But what I would liKe to know is what the intent 
would oe of the reception of notice. Must it be an 
actual delivery of, must an outsider actually, 
physically, call tne municipiality. Would that notice 
have to be provided by an employee of tne town? Or would 
tnere be an incentive for tne employee of the public 
worKs department not to report it to the supervisor 
because then they wouldn't be noticed? Exactly what form 
would this notice taKe and now would it be demonstrated? 
DEPUTY SPEAKER BELDEN: 

Rep. JaeKle. 
REP. JAEKLE: (122nd) 

Tnank you, Mr. Speaker. Through you, Mr. Speaker, 
it would be either actual notice or constructive notice. 
Actual notice would involve anybody informing the 
municipality or their agents. A telephone call would be 
the likely way somebody would report such a condition. 
That would be actual notice. But it could be 
constructive notice as well. Agents of tne town, 
policemen, sanitation workers, ambulance personnel, 
firemen, any employee driving to and from the town hall, 
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if tney saw that condition, may well have constituted a 
constructive notice at that point. Of that condition and 
tnat town is thus on notice either actually or by 
constructive notice or that temporary defect, temporary 
condition of the road of bridge. Through you, Mr. 
Speaker. 

REP. DILLON: (92nd) 

Thank you, Mr. SpeaKer. Again, through you, the 
section ot 469 and 470, which references inspection of 
properties. Basically, could you explain what your 
understanding would be of what the impact would be of 
that on regular code enforcement activities in 
municipalities? 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 
REP. JAEKLE: (122nd) 

Yes. Through you, Mr. Speaker, that section wnich 
deals witn the failure of a municipality to inspect or 
inadequately inspecting properties that are not owned, 
leased by or leased to the town, meaning other 
non-municipal buildings, would indeed involve or include 
inspections for fire code, health and safety code, 
electrical, you name those Kind of inspections, yes. It 
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would include those types of inspections, through you, 
Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Dillon. 
REP. DILLON: (92nd) 

Thank you. Again, through you, let's say that 
there is a situation, purely hypothetical, where you may 
have a municipality which has an incompetent or corrupt 
or wnatever, code inspection section. The language wnicn 
mentions inadequate or negligent. Let's say there was a 
situation where there had been notice given and there had 
been an inspection. Does this language essentially say 
that if a city employee went out to conduct a fire 
inspection or whatever kind of inspection tnat the city 
would be insulated from action even if that city employee 
made a negligent inspection after having been noticed? 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Mr. Speaker, if the town actually nad notice of a 
violation of law, then I believe they are indeed liable 
and I would refer the questioner .to line 473, which 
really so states. Through you, Mr. Speaker. 
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DEPUTY SPEAKER BELDEN: 
Rep. Dillon 

REP. DILLON: (92nd) 
Thank you very much. 

REP. DUFFY: (77th) 
Mr. SpeaKer. 

DEPUTY SPEAKER BELDEN: 
Rep. Duffy. 

REP. DUFFY: (77th) 
ThanK you, Mr. Speaker. A question to the 

majority leader. 
DEPUTY SPEAKER BELDEN: 

Please frame your question, sir. 
REP. DUFFY: (77th) 

Thank you, Mr. Speaker. In lines 438 through 443, 
a municipality is given immunity for basically wilful 
acts of misconduct or negligent acts or omissions of its 
employees. Earlier this week, this body enacted a law 
dealing with family violence. It was basically in 
response to a case that happened earlier this year which 
received great publicity in the Town of Torrington. The 
Tracy Thurman matter. That act received wide publicity 
from the Connecticut State Police Chiefs Association and 
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I am concerned tnat enactment of tnis section would 
create an exemption in tne law for precisely the type of 
negligent or wilfully negligent acts tnat were committed 
oy tne police in tnat situation. 

Through you, Mr. Speaker, is tnat true or would 
that type of action be maintainable? 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 
REP. JAEKLE: (122nd) 

Yes, Mr. Speaker. I finally got a question I 
anticipated somebody asking. Specifically on that. If 
you will look at line 437, it says except as otherwise 
provided by law, the political subdivision shall not be 
liable for damages or etc, etc. Tne exact language tnat 
you read. Clearly it we pass a law that establishes the 
liability, tnen this immunity would not apply because we 
had otherwise provided by law. Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Dufry. 
REP. DUFFY: (77tn) 

Thank you, Mr. Speaker. Later on in section 13 we 
say notwithstanding the provisions of subsection (a). 
Through you, Mr. Speaker, does that cover the ability to 
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sue under that type of liability? 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 
REP. JAEKLE: (122nd) 

Tnrough you, Mr. Speaker, I suppose I would prefer 
a more concrete fact example to see whether it would 
apply to tne rather specific list of exceptions starting 
on line 444. If I may request that through you in order 
to be able to answer. 
DEPUTY SPEAKER BELDEN: 

Rep. Duffy. 
REP. DUFFY: (77tn) 

Thank you, Mr. Speaker. In lines 444 through 447, 
notwithstanding the provisions of subsection (a), a 
political subdivision or any employee, officer or agent, 
and it lists several exemptions. Through you, Mr. 
SpeaKer, would the situation involving the matter I 
referenced earlier oe exempted from liability under 
suosection (b) of section 13? Througn you, Mr. SpeaKer. 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Mr. Speaker, I do not find any specific, as you 
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know there is a one through ten list of specific immunity 
for negligence or specific sets of liability, that would 
prevent the municipality from being liable in what I 
gather you are, or I could call the Torrington case. 
Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Duffy. 
REP. DUFFY: (7 7th) 

Thank you, Mr. Speaker. In tne statute we passed 
earlier this week, we basically mandated a set of conduct 
upon police officers in that type of situation. What I 
am concerned witn is that in the, as you put it, the 
Torrington case, the issue was whether or not the police 
officers acted properly in wnat was arbitrarily 
determined to be something that could be determined to be 
under their supervision. 

And I am wondering whether the provisions of line 
476 and 477, where is reflects an individual under the 
supervision of the political subdivision could be 
construed to exempt tnis case. Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 
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REP. JAEKLE: (122nd) 

Mr. Speaker, I could not or would not construe 
that section to go as far as you are indicating in that 
situation. Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Duffy. 
REP. DUFFY: (77th) 

Thank you, Mr. Speaker. One other question and 
tnen I will comment on that. I am curious as to why this 
amendment or bill, since the file copy did include a 
section on municipal liaoility, wny this never went to 
tne planning and development committee. And I would 
wonder, tnrough you, Mr. SpeaKer, of the majority leader, 
why this was never referenced to planning and development 
wnich specifically refers to any matter dealing with 
local government. Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 
REP. JAEKLE: (122nd) 

Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 
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REP. JAEKLE: (122nd) 
Througn you, Mr. Speaker, as you know, this bill 

went througn judiciary. It deals witn issues of 
liability and rights of individuals and that seems 
clearly to be within the cognizance of the judiciary 
committee under our joint rules, 3 sub 6, and that is why 
this bill went to the judiciary committee and not the 
planning and development committee.. Through you, Mr. 
Speaker. 

DEPUTY SPEAKER BELDEN: 
Rep. Duffy. 

REP. DUFFY: (77th) 
Thank you, Mr. Speaker. I acknowledge that the 

primary cognizance ot the bill should have been and was 
in tne judiciary committee, but I think this matter 
relates very, very directly to matters relating to local 
government and I think it snould have gone through the 
planning and development committee. I think it is a 
problem witn the section. I am not going to press the 
issue, Mr. Speaker, because I think at this late date we 
have enough problems with the bill, that it is important 
that something be enacted. 

I acknowledge that and I think the very fact that 
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this is before us at this hour on a very recent day, that 
we saw this yesterday and we are enacting it today, I 
think it bespeaks a process that is not very 
delioerative. But I do not want to make a motion to the 
committee. I think that would defeat the purpose. But I 
do want to say that I think lines 476 through 478 could 
be interpreted to affect the situation in Torrington. 

I may agree witn Rep. Jaekle that maybe that is 
stretching it. But I think we are trying to enact 
something tonight that has very far reaching purposes 
that goes far beyond what. I think we snould be doing. I 
think this section more than any other section in this 
House "A", begs to be studied for a year and to come back 
with something that is rational and understandable and 
that this body can truly take to its municipalities and 
say this is a good amendment. 

And finally, Mr. Speaker, I would like to ask that 
when the vote be taken it oe taken by roll. 
DEPUTY SPEAKER BELDEN: 

The gentleman has requested that when the vote is 
taken on House Amendment Scnedule "F", it be taken by 
roll. I would try your minds. A H those in favor of 
roll call, please indicate by saying aye. 
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REPRESENTATIVES: 
Aye. 

DEPUTY SPEAKER BELDEN: 
Clearly, an excess of twenty per cent of those 

members currently in the Chamber in accordance with our 
rules have voiced their position in favor of a roll 
call. One will be ordered at the appropriate time. Will 
you remark further? 
REP. FOX: (144th) 

Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Fox. 
REP. FOX: (144th) 

Mr. Speaker, just a couple of points. I think of 
all of the sections that we are dealing with, those 
proposals tnat we are dealing with, the one dealing wit 
municipal liability and responsibility troubles me the 
most. Let me give you an example. And representatives 
from the Norwalk area will be particularly familiar with 
this. 

We have a fact pattern whereby a building 
inspector is in fact negligent. Let's assume for the 
sake of argument that is tne case. It was the case. As 
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a result of that negligence, not one, but a whole 
development of homes literally start falling into the 
ground. I near the argument, well, if you can't prove 
negligence, don't worry about. You can establish wanton 
and wilful negligence. Anyone that has tried a 
negligence case, recognizes that it is difficult enough 
to prove duty, breacn of duty, proximate cause and 
damages. You get into a claim and an attempt to prove 
reckless and wanton negligence, you have one tough row to 
hoe. 

What we are doing here is we are saying to the 
parents of the children that are injured as a result of 
the negligence of a teacher, you get nothing. We are 
saying to tne parents or a child who was killed through 
the negligence of a bus driver that you get nothing. We 
are saying to the people in the City of Norwalk whose 
nomes fell into the ground and God knows that could 
happen again, that under the municipal liability that we 
want to establish for the State of Connecticut, you get 
nothing. 

Before we do that, and if this body decides that 
that is what it wants to do, so be it. But I would only 
ask that you put the miscellaneous issues of lawyers or 
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oad lawyers and all those items that have been thrown 
oetore us aside and remember what you are doing to your 
own citizens. Remember what you are doing to the 
plaintiffs who coul seriously be injured. And under this 
section of tne statutes could easlily end up with 
notning. Thank you, Mr. Speaker. 
REP. LOONEY: (96th) 

Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Looney. 
REP. LOONEY: (96tn) 

Thank you, Mr. Speaker. Mr. Speaker, I rise also 
to support the amendment. I believe what we are moving 
towards without this amendment and what we have in House 
"A", is a move toward the concept of sovreign immunity. 
Again, which is in many ways, a sort of outmoded concept, 
granting complete immunity of government and governmental 
agencies from suit. I tnink that over tne years we have 
seen significant limitations in that concept because- it 
was basically recognized as inequitable. 

That there are times wnen governmental agencies 
have been irresponsible and they should not be shielded, 
as Rep. Fox and others has pointed out. And I think this 
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is a dangerous and backward looking move. And certainly 
this is something that requires a great deal more study 
before we should move. Many other things of less 
significance, Mr. Speaker, have been studied in this 
Chamoer to much greater length. 

Also, in regard to the hypothetical given earlier 
by Rep. Lavine about the negligent bus driver, crashing 
into a tree, injuring children because of bald tires. It 
does point out, I tnink, in House "A", Mr. Speaker, that 
wnat we have would be municipal immunity for criminal 
conduct, fraud, actual malice, or wilful misconduct or 
negligent acts or omissions. So in response to Rep. 
Lavine's question, Rep. Jaekle said that you might get 
into court if you were able to urge that that the action 
of the bus driver went beyond negligence to recklessness. 

So we are saying here that negligence would be in 
itself not a sufficient move up to threshold. You would 
have to establisn recklessness, which is very nebulous, 
very difficult to do. It is again part of tne same web 
of providing an exemption of people who have a legitimate 
claim and having a municipal agency barred and 
protected. And I think this is highly irresponsible 
because it would mean that there would be less incentive 
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to municipalities to take safety precautions of all 
kinds. Less incentive for municipal employees to be on 
guard for their supervisors, for department heads, for 
policy makers on the municipal level to take close 
precautions about safety. 

At a time when there are municipal budget cuts 
caused by federal budget cuts and perhaps state cuts. It 
would become very easy to cut corners in municipal 
budgets and safety factors, if municipalities know they 
will have this blanket immunity. One of the first things 
that could go quickly in a budget cutting department 
head's mind would be let's cut back on some safety 
factors because we are going to be immune anyway. 

Another thing, Mr. Speaker, pointed out by Rep. 
Dillon and others in tne questions about notice 
requirements, there are already in many sections of our 
statutes fairly stringent notice requirements when 
actions are to be brought against municipalities. If 
there is an action regarding either a state road or a 
local road, an accident occurring there, an injury 
occurring there, there has to be notice given to the 
municipality within a certain period of time, sixty days 
or ninety days. 
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There are some cases that nold very specifically 
that the kind ot notice given has to be a very precise 
kind. There are cases that nold that the filing ot an 
accident report, in the case ot someone who fell out of a 
truck and suffered a fractured skull, a municipally owned 
truck, tnat the filing of that accident report and injury 
report, in fact the filing of a coroner's report after 
the man's death, with the governmental agency, was not 
enough. Not sufficient notice, because it was not actual 
notice that a law suit was going to be filed. 

There are many cases that have been thrown out 
just on that. On technicalities of the notice 
requirement. So I say that it is quite sufficient, the 
kinds of protection in many areas that municipalities 
already have and to move prudently we should be studying 
tnis rather than voting on it now. 
REP. CASEY: (118th) 

Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Casey. 
REP. CASEY: (118th) 

A question through you to Rep. Jaekle. 
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DEPUTY SPEAKER BELDEN: 
Please frame your question, sir. 

REP. CASEY: (118th) 
Good evening, Majority Leader. Continuing on the 

same line, Boo, on page 16, lines 480 through 481-1/2, we 
are dealing again with the, what shall not be liable for 
damages to person or property resulting from. And it 
gets failure to detect or prevent pollution of the 
environment, including groundwater. failure to prevent 
the pollution. They can pollute--who is responsible for 
cleaning up the groundwater if the city fails to prevent 
it? 

DEPUTY SPEAKER BELDEN: 
Rep. Jaekle, would you care to respond? 

REP. JAEKLE: (122nd) 
Through you, Mr. Speaker, this provision would say 

the municipality is not liable. In essence for their 
failure to detect or prevent someoody else's pollution of 
the groundwaters. It does not establish immunity from 
liability for their causing of the pollution, out their 
failure to prevent somebody else from doing that. 
Through you, Mr. Speaker. 
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DEPUTY SPEAKER BELDEN: 

Rep. Casey. 
REP. CASEY: (118th) 

A follow up on that question then, through you, 
Mr. Speaker, would he why wasn't the language that the 
political subdivision has not received notice or if they 
received notice, not taken corrrective action within a 
reasonable period of time. As the state, somehow we have 
to start to address our groundwater. And if tney know it 
is existing, why wouldn't they be held liaole if they 
didn't try to help prevent the pollution from continuing? 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, on tne same basis that 
the State of Connecticut is not held liable under those 
same set of circumstances. Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Casey. 
REP. CASEY: (118th) 

I can see where the problems with this section is 
coming in, Mr. Speaker, and I will wait for the rest of 
the debate. Thank you. 
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REP. COHEN: (15th) 
Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 
Rep. Cohen. 

REP. COHEN: (15th) 
Thank you, Mr. Speaker. Through you a question to 

Rep. Jaekle, please. 
DEPUTY SPEAKER BELDEN: 

Please frame your question. 
REP. COHEN: (15tn) 

Rep. Jaekle, if citizens can bring actions under 
certain circumstances against the federal government 
tnrough the federal tort claims process, and if citizens 
can bring actions against the state government through 
the claims commissioner, where in this section can 
citizens bring actions against local governments? 
REP. JAEKLE: (122nd) 

Througn you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

At the very beginning of section 13, where the 
section begins that they except as otherwise provided by 



S328 
kok 583 
House of Representatives Thursday, May 1, 1986 

law, the political subdivisions of the state shall be 
liable for damages to persons or property caused by, and 
tnen enumerates several sections. And again on line 437, 
once again, except as otherwise provided by law. That is 
botn federal, state, local, even common law, they will 
not be liable for various tnings. That is how you sue 
them. For those things that the law provides for. 
Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Cohen. 

REP. COHEN: (15th) 

Through you, Mr. Speaker, just one more question, 

if I might. Can you give me an example of after all tne 

exceptions are filtered out of the statutes, what is left 

for the citizens to sue the municipality for? 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, many, many things not 

included here, out specifically, looking at lines 428 

through 437, negligent acts or omissions of the political 

subdivision, or of their emloyees, officers or agents, 

acting within the scope of their employment or official 
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duties. Negligence in the performance of functions from 

which basically the town derives any sort of benefit. 

Nuisance. The town's activities which create a 

nuisance. A variety of statutory actions which exists 

against, again statute by statute, and case by case, 

which have established liability for towns under quite a 

whole host of fact situations that fills several volumes 

of law books. Through you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Cohen. 

REP. COHEN: (15th) 

Through you, Mr. Speaker, I promise this is the 

last one regardless of what he says. After I read, Rep. 

Jaekle, through section (a), which you just enumerated 

for me, then when I get to section (b) and I have 

notwithstanding, can you explain to me.the relationship o 

the notwithstanding and all its exceptions to section (a)? 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. COHEN: (15th) 

And in advance, thank you. And thank you, Mr. 

Speaker. 
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REP. JAEKLE: (122nd) 

Yes, I will certainly try. The section (a) was a 

pretty general statement and unless the law provides 

otherwise you are liable for general propositions as I 

explained to you. I listed the three of them. And 

except as otherwise provided, they are not liable. And 

then subsection (b) tries to define specific areas of 

municipal responsibility. I like to generally regard it 

as one party removed from actually causing any damages. 

And specifically it removes that liability from the 

municipality. Not for their direct actions, but for the 

actions of somebody else that through very creative 

lawyers, towns have been held liable for the actions of 

others. And this starts specifically listing those types 

of actions we don't feel municipalities should be held 

liable for. Through you, Mr. Speaker, that is the 

difference. 

REP. MIGLIARO: (80th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Migliaro. 

REP. MIGLIARO: (80th) 

Mr. Speaker, a couple of questions to Rep. Jaekle. 
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DEPUTY SPEAKER BELDEN: 

Please frame your question, sir. 

REP. MIGLIARO: (80th) 

Thank you, Mr. Speaker. Through you, Mr. Speaker, 

I just want to get in clear in my mind, legislative 

intent, and I think I understand exactly what they are 

trying to do, but I just want to clear it up. Under 

section 13, from line 26 down, a hypothetical case, 

through you, a form of a question. If I was an employee 

of a specific town, have control of a pool area, and I 

have a basketball team playing basketball that night and 

they are under my supervision. I then make sure they all 

take their shower and they are going to leave. I check 

the lockers, everyone is gone. 

Three of these students, or one, or whatever the 

case may be, decides to go for a dip in the pool. And 

takes it upon themselves to do so. Now after I have 

secured the area and believe everything is secured, one 

goes into the pool or two goes into the pool and one 

drowns. Now will that employee and will that town be 

held liable for negligence under this particular section? 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 
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REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, under the laws that 

exist today, that is a pretty good lawsuit against the 

town. Under the proposed language on lines 476 through 

480, I don't believe the town would end up being found 

liable. Through you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Migliaro. 

REP. MIGLIARO: (80th) 

Thank you, that is the way I read it, Mr. Speaker, 

as well. And I think there are many cases of that type. 

I think it defines, from what I understand, that tne 

burden should actually be placed where it belongs. 

Another hypothetical case, through you, Mr. 

Speaker, I am an employee of a town. I drive a truck. I 

go out and I have a few drinks and I get myself high. I 

am still on duty. Because of my negligence, as an 

employee, not the town, I commit an accident or run 

someone over. Under a condition of that type, can the 

individuals, survivors, sue--that individual I assume 

would bear the responsibility, but can they also sue the 

town if negligence is proven that a superior in that 

town, the superintendent has knowledge that this 
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individual was drunk and permitted him to drive that 

truck. Then would the town be liable under the 

negligence provision? Through you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

I am sorry, Mr. Speaker, could the individual 

please ask the question again. 

REP. MIGLIARO: (80th) 

I will try one more time. What I trying to define 

here--

DEPUTY SPEAKER BELDEN: 

Rep. Migliaro. 

REP. MIGLIARO: (80th) 

Through you, Mr. Speaker, I am trying to define 

where we can separate where the negligence comes, but I 

also want to see if I am right in pulling the town's 

responsibility. A driver of the town on the road crew 

got high, got drunk, while he was on duty driving that 

truck. In operating that truck, he runs someone over and 

kills him or injures him. The supervisor of that crew 

had knowledge of it and represents the town. Under 

conditions such as this, the individual, I assume, would 
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be sued as an individual. But also could bring in the 

town for negligence because the supervisor of the town, 

representing the town, did not remove that man or report 

that incident. Is this also true? 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, I believe, through you, the town 

would still be found liable under that fact situation, 

under the language as proposed here. Yes, through you, 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Migliaro. 

REP. MIGLIARO: (80th) 

My last question, Mr. Speaker, then. What I am 

trying to establish is intent and I am just taking one 

part out of that particular case, a hypothetical case. 

We reverse that. The individual went out and got drunk 

on his own. No supervisor or no official in that town 

under his control had any knowledge of this. Now the 

town cannot be sued and that individual can be sued. 

Through you, Mr. Speaker, is this true, under this 

section? 
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DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, as I understand the question, I 

believe the town could still be found liable under that 

situation as well. Through you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Migliaro. 

REP. MIGLIARO: (80th) 

Thank you, Mr. Speaker. The reason why I raised 

that question, through you, is that it says on line 438 

and 439, the state shall not be liable for damages to a 

person or property caused by acts or omissions of any 

employee, officer, or agent which constitutes criminal 

conduct, fraud, actual malice and wilful misconduct. To 

me, I believe anyone who would be under that certain 

situation does constitute wilful misconduct on the part 

of the individual, possibly criminal because of the 

drinking incident, without the knowledge of the town, and 

neglects act against 442 omissions which require the 

exercise of judgment, which he used illegally. And I 

don't read that as if the town could be brought into it. 

Through you, Mr. Speaker. 
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DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, I would direct the' 

questioner's attention to lines 429 through 431, which 

indicates that towns may indeed be liable for damages to 

person or property caused by the actual negligent acts of 

an employee. And under the fact situation he gave me, 

tnat may just be a case of negligence on the part of that 

employee, which would still mean the municipality would 

be liable for that negligent act. And as in so many of 

these hypotheticals, much is left to a decision of fact 

as to whether we are into negligence or into wilful or 

wanton or reckless, but that case may well fit with 

municipal liability and they would be liable. Through 

you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Migliaro. 

REP. MIGLIARO: (80th) 

Thank you. Mr. Speaker, I think that my mind is 

clear on this. I believe the intent, then, definitely is 

to, as far as the employees are concerned, that the town, 

as long as they work for the town, the town can still be 
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held responsible for the actions of their employees. I 

thinK that is clarified. 

And I believe that the intent is that as long as 

the employees fulfill their duties and the safety factors 

that the individual other than a town employee, that if 

they take actions on their own, within a town such as the 

hypothetical case of going in the pool, then they would 

bear the responsibility. I think that is very clear. 

I am no attorney, Mr. Speaker, but I sure as hell 

think that the lawyers have demonstrated here that they 

can handle themselves very well in a court of law and I 

don't think we need any study committee. I think they 

nave done alright here and I have done enough study. And 

I believe that the amendment, we don't need it. I think 

the bill is good and that particular section. And let 

the lawyers fight it out in court. 

DEPUTY SPEAKER BELDEN: 

Will you remark further? 

REP. TULISANO: (29th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: , 

Rep. Tulisano. 
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REP. TULISANO: (29th) 

Mr. Speaker, a question to Rep. Jaekle, please. 

DEPUTY SPEAKER BELDEN: 

Please frame your question, sir. 

REP. TULISANO: (29th) 

In response to Rep. Casey, did I understand you 

correctly, that you had indicated that the inability to 

sue or bring an action against the municipality would be 

then similar to the sovreign immunity that the state 

has? Or did you make an analogous situation out of that. 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 

REP. JAEKLE: (122nd) 

Mr. Speaker, no. What I was saying is, the 

municipality would not be responsible for groundwater 

pollution, which was caused oy the acts of someone else. 

Just as the State of Connecticut would not be responsible 

for the pollution of the groundwaters of tnis state. I 

should use the term liable, technically, for pollution 

caused oy some third party. Through you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: , 

Rep. Tulisano. 
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REP. TULISANO: (29th) 

Through you, Mr. Speaker, another question. On 

lines 444, in a number of the hypotheticals which you 

were responding to, you indicated that you did not think 

that there would be still continued liability on the part 

of the municipality because in language under section 

(a). Througn you, Mr. Speaker, would not the lines of 

444 substantially limit that conclusion by indicating 

that the limits on being able to bring actions against 

municipalities would supercede your citations of section 

(a) because of it saying notwithstanding those grants of 

rights? 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle, would you care to respond? 

REP. JAEKLE: (122nd) 

Yes, Mr. Speaker, indeed. I was trying to be 

specific with every one of those. Section (a), both the 

liability and the exemptions from liability are unless 

otherwise provided by law. Federal, state or local. I 

believe I have said a couple of times in tne course of 

answering questions, tha,t (b) starting on lines 44 

enumerates ten areas where municipalities would not be 

liable ana they tend to fall into the general category of 
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saying municipalities would not be liable for the actions 
of third parties, as opposed to their own direct 
actions. That is the general trust of the ten 
specifically enumerated items of no liability for the 
municipalities. Through you, Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Tulisano, you have the floor. 
REP. TULISANO: (29th) 

Mr. Speaker, again, just let me point out and I 
guess we have debated this one for a long time also. 
That example, line 476 to 473. We are not talking about 
third parties. We are talking about actions which were 
the result of negligent supervision of the political 
subdivision. And that is not a third party. 

In a prior hypothetical, about a case in 
Bridgeport, I think it was. Mr. Jaekle said, well, I 
would go to court with that and I would prove 
recklessness. And the fact that at least access is 
allowed fdor reckless, wilful and wanton acts 
substantially, in fact, in reality, reduces the real 
ability of individuals to obtain any just litigation or 
decision with regard to the injuries they might have 
sustained. 



kok 596 
House ot Representatives Thursday, May 1, 1986 

The general standard is that of the reasonable man 

in tnat situation. What we just have done or we will do 

it we pass this bill without the amendment, would be to 

give them, the municipalities, a better standard in a 

substantial number of areas. That in fact they would not 

be held like the rest of us. In order to hold them 

liable for injuries that are sustained, it would not be 

for their negligence, but for wilful and wanton. And let 

me assure you, you might get in the door by the 

allegation, but you will never be able to sustain the 

burden. Thank you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Are you ready to vote? 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, I am going to urge rejection of this 

amendment. I have heard a lot of specific questions and 

even some claims that I don't think we are exactly there 
i 

in terms of a proper interpretation of this proposed 

change in the law. I know I heard some comments early on 
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that if a municipality was operating a nuclear power 

plant, and something when awry, wouldn't they be liable. 

Well, for one, our state statutes already have a section 

in them that would make them liable. 

Many other questions were posed, statements, the 

teacher negligently injures a student and they are not 

going to liable. Well, of course, they are going to be 

liable. And this says so. But is the town going to be 

liable if two students get in a fight with each other and 

student one hurts student two. Is the town liable under 

a theory that the teacher negligently supervised the 

activities of tne children. 

That is third party liability. If the teacher 

negligently injures a student, the town is going to be 

liable under this language. That is the thrust all the 

way through. How far do we carry things? Should a town 

be liable if somebody drowns in a swimming pool because 

the lifeguard couldn't get there on time? 

And I suppose the real thing is why we are even 

debating tort reform. Tort reform, I think, started with 

the issue of municipal liability. If the town is going 

to be liable for failing to supervise somebody swimming 

in the swimming pool. You know what some of the towns 
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are doing, they are closing the swimming pools. And are 

they going to be liable for fights in their parks or 

their playgrounds, when the supervisor is accused of 

negligently supervising, again third party conduct. . So 

they close down their parks. 

And I suppose the most curious thing is we are 

having trouble giving some sort of limited immunity to 

municipalities when in many respects our State of 

Connecticut is sovreign. I have heard people say towns 

will be more reckless. Are you admitting that the State 

of Connecticut is reckless in its dealing with the 

public? Because we are in many ways, we have much 

broader protection that this that we are giving to our 

towns. Has it made us reckless? I don't believe so. 

Oh, yes, we may be negligent here and there, but aren't 

we all, I suppose. But the state isn't liable under 

these circumstances, unless by law, we provide otherwise. 

And of course if federal law gives certain rights 

of actions, and the Torrington case was an example, that 

wasn't even brought in state courts. That wasn't even 

under state law. I believe that was a federal Title 1983 

action and I don't think anything we do here is going to 

change that or the liability in that fact situation. 
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But where to you draw the line. This is one 

attempt to try to establish where towns should be liable 

or not liable for negligent actions largely of third 

people, third parties, not the municipality directly, and 

saying that is going too far to hold them liable. Now I 

am hearing it is going too far to say. they shouldn't be 

liable, you shouldn't make them immune for certain 

actions of third parties. 

I disagree. I think our municipalities have 

struggled with probably the most whopping increases in 

insurance of any insureds in the State of Connecticut. 

And some have either stopped or are considering stopping 

certain municipal activities they provide to the public 

so they won't be liable or so that they can get an 

insurance policy or keep the one they have, or hold their 

premium increases down. 

And is that what we want to get to? The failure 

to render certain public services for fear that if you do 

it, and somebody gets hurt because you were doing it you 

are going to get sued. And you either can't afford the 

insurance any more or you are self-insured and you hit 

the taxpayers to pay for it. That is why I think 

municipal liability is an important piece of this 
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legislation that we should address. So that our towns 

are protected and may continue and in fact expand the 

level of services they provide to not only their 

constituents but ours as well. I urge rejection of the 

amendment. 

DEPUTY SPEAKER BELDEN: 

Will you remark further on the amendment. 

Questions on adoption of House "F". Rep. Robert Frankel. 

REP. FRANKEL: (121st) 

I know the hour is late. It is two o'clock in the 

morning. That is a relevant factor. My God, what are we 

doing. We are turning upside down at two o'clock in the 

morning the entire system of negligence for 

municipalities in one fell swoop. It is radical and 

there are so many problems with it. There are so many 

things wrong with it. 

Rep. Migliaro pointed to some of the things which 

are good with it. But there are so many that are wrong. 

The swimming pool situation that has been alluded to with 

the negligent lifeguard who was busy making notes, 

perhaps. Simple negligence, the child drowns. No 

money. Rep. Fox gave numerous examples of simple 

negligence, no liability. And we hear Rep. Jaekle say, 
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except as otherwise provided by law, we have that in 

there so you are protected. 

Except as otherwise provided by law, we are 

superceding all the laws. We are superceding the common 

law, and there are no other statutes that are providing 

remedies. We are saying immunity, immunity, immunity. 

And if you want to do that, because it is late and you 

don't want to clean it up because you are tired and you 

don't want to clean it up because there are some good 

things in here, but there are a whole bunch of them that 

are really rotten. 

Why are we doing this at 2:00 o'clock in the 

morning? Why aren't we cleaning this thing up? I don't 

know. But I don't think this is the way we ought to be 

conducting our government. I don't think this is the way 

we ought to be doing our jobs. I think this is a sad day 

in the State of Connecticut if at 2:00 o'clock in the 

morning we act on this kind of municipal tort reform 

proposal. And, frankly, I'm ashamed that we're doing it. 

SPEAKER VAN NORSTRAND: 

Will you remark further on House "F"? Will you 

remark further on House "F"? If not, staff and guests 

please come to the well of the House. The machine will 
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be opened. The Clerk will please announce the pendency 

of a roll call vote for the benefit of the members not 

presently in the Chamber. 

CLERK: 
The House of Representatives is now voting by roll 

call. Will all members please return to the Chamber 
immediately. The House of Representatives is now voting 
by roll call. Will all members please return to the 
Chamber immediately. 
SPEAKER VAN NORSTRAND: 

properldy recorded. Have all tne members voted? if so, 
the machine will be locked. The Clerk will please take a 
tally. 

Will the Clerk please announce the tally? 

CLERK: 
House Bill No. 6134, House Amendment Schedule "F". 

Have all tne members voted and are your votes 

Total number voting 147 
Necessary for adoption 74 

Those voting yea 66 
Those voting nay , 81 

Those absent and not voting 4 
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SPEAKER VAN NORSTRAND: 
House "F" fails. 

* * * * * * 

House Amendment Schedule "F". 

Strike out sections 13 and 14 in their entirety 
and renumber the remaining sections accordingly. 

Strike out subsection (a) of section 15 and insert 
the following in lieu thereof: 

"(a) There is established a task force: (1) To 
study civil liability and procedural issues including, 
but not limited to, a limitation on awards for 
noneconomic damages, establishment of pattern jury 
instructions, codification of the law of punitive 
damages, adoption of a modified comparative 
responsibility standard for product liability actions, 
entreprise liability, periodic payment of judgments, 
encouragement of alternative dispute resolution 
procedures, admissibility of failure to comply with 
safety requirements in mitigation of damages, 
codification of rules for class action, regulation of 
attorney's fees, regulation of defense costs including, 
but not limited to, defense attorney's fees, and 
codification of standards for expert witnesses; 

(2) To study the question of liability of 
municipalities and other political subdivisions of tne 
state tor negligent acts or omissions of such political 
subdivisions and their employees, officers and agents, 
allowing for certain exceptions for damages to person or 
property resulting from: The condition of natural land 
or unimproved property; the condition of a reservoir, 
dam, canal, conduit, drain or similar structure when used 
by a person in a manner which is not reasonably 
foreseeable; the temporary condition of a road or bridge 
which results from weather, if the political subdivisions 
has not received notice and has not had a reasonable 
opportunity to make the condition safe; the condition of 
an unpaved road, trail or footpath, the purpose of which 
is to provide access to a recreational or scenic area, if 
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the political subdivision has not received notice and has 
not had a reasonable opportunity to make the condition 
safe; the initiation of a judicial or administration 
proceeding, provided that such action is not determined 
to have been commenced or prosecuted without probable 
cause or with a malicious intent to vex or trouble, as 
provided in section 52-568 of the general statutes, as 
amended by section 9 of this act; the act or omission of 
someone other than an employee, officer or agent of the 
political subdivision; the issuance, denial suspension or 
revocation of, or failure or refusal to issue, deny, 
suspend or revoke any permit, license, certificate, 
approval, order or similar authorization, when such 
authority is a discretionary function by law, unless such 
issuance, denial, suspension or revocation or such 
failure or refusal constitutes a reckless disregard for 
health or safety; failure to make an inspection or making 
an inadequate or negligent inspection of any property, 
other than property owned or leased by or leased to such 
political subdivision, to determine whether the property 
complies with or violates any law or contains a hazard to 
health or safety, unless the political subdivision had 
notice of such a violation of law or such a hazard or 
unless such failure to inspect or such inadequate or 
negligent inspection constitutes a reckless disregard for 
health or safety under all the relevant circumstances; 
injury to the person or property of an individual alleged 
that such injury was a result of negligent supervision by 
the politicial subdivision, provided such supervision did 
not constitute wilful, wanton or reckless misconduct; and 
failure to detect or prevent pollution of the 
environment, including groundwater, watercourses and 
wells, by individuals or entites other than the political 
subdivision." 

* * * * * * 

REP. STOLBERG: (93rd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: ' 
Rep. Irving Stolberg. 
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REP. STOLBERG: (93rd) 

Mr. Speaker, the Clerk has an amendment, LCO No. 

3129. Will the Clerk please call and may I have leave to 

summarize? 3-1-2-9. 

SPEAKER VAN NORSTRAND: 

Will the Clerk please call LCO No. 3129, 

designated House Amendment Schedule "G"? 

CLERK: 

House Amendment Schedule "G", LCO No. 3129, 

offered by Rep. Stoloerg. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, you have 

the floor, sir, for that purpose. 

REP. STOLBERG: (93rd) 

Mr. Speaker, this deals with section 2. It 

retains all of section 2, as amended, but it does solve 

the problem of the $200,000 threshold on future economic 

and noneconomic damages. If I can have your attention 

for just one second, I will explain what it does. And 

the controlling changes in the amendment for those who 

wish to examine it are in lines 39 through 42, 48 1/2 

through 52, and 57 1/2 through 58. 
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What it does is provide that in future economic 

and noneconomic damages, rather than have the delimma of 

$195,000 award be a lump sum and a $205,000 award be 

structured, it provides that the first $200,000 be in a 

lump sum. And the structuring start after $200,000. It 

solves the threshold problem which is a real inequity. 

Mr. Speaker, I move adoption of the amendment. 

SPEAKER VAN NORSTRAND: 

The question is on adoption of House "G". Will 

you remark? 

REP. STOLBERG: (93rd) 

Mr. Speaker, there should not oe any real 

opposition to this. And therefore, I'm not going to 

debate it at length. 

SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 

"G"? 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

While I know it's late, members may want me to say 
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otherwise, but frankly, this issue had oeen discussed 

before the tort reform issue was even brought up today. 

I consulted with many people on this issue. I, frankly, 

have no trouble with the first $200,000 of future damages 

being paid in a lump sum, especially since it may well be 

that that first year or two after trial may be the time 

when tne injured party may need the money the most. And 

while it may make some people unhappy for various 

psychological reasons, I happen to support the amendment, 

and I will vote for it. 

SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 

"G"? Will you remark further? If not, staff and guests 

please come to the well of the House. The machine will 

be opened. I'm sorry. There was no call for a roll 

call. I'm sorry, sir. It's a question of habit. If 

not, all in favor of adoption of House "G", indicate by 

saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 
/ 

All opposed, indicate by saying nay. 



kok 
- - 5353 

608 

House of Representatives Thursday, May 1, 1986 

REPRESENTATIVES: 

No. 
SPEAKER VAN NORSTRAND: 

The ayes have it. House "G" is adopted. 
* * * * * * 

House Amendment Schedule "G". 

Strike out subsections (b) and (c) of section 2 in 
their entirety and insert in lieu thereof the following: 

"(b) In any civil action, accruing on or after 
the effective date of this act, whether in tort or in 
contract, wherein the claimant seeks to recover damages 
for personal injury or wrongful death and wherein 
liability is admitted or determined by the trier of fact, 
the court shall proceed to enter judgment as follows: 
(1) The trier of fact shall make separate findings for 
each claimant specifying the amount of any past economic 
damages, any future economic damages, any past 
noneconomic damages, and any future noneconomic damages, 
and any other separate findings of damages directed by 
the court as necessary to carry out the provisions of 
this sections. (2) The court shall apply to such 
findings any respective amouints of damages each claimant 
is entitled to recover and each defendant is obligated to 
pay. (3) The court shall enter judgment in a lump sum 
for all past economic damages and past noneconomic 
damages. The court shall also enter judgment in a lump 
sum for all future economic damages and future 
noneconomic damages up to an aggregate of two hundred 
thousand dollars. The court shall also enter judgment in 
a lump sum for any litigation expenses for that portio of 
the attorney's fees related to past economic damages as 
determined by the court. Payment of that portion of the 
attorney's fees related to all remaining past noneconomic 
damages shall, at the discretion of the claimant, be 
payable in a lump sum or in periodic instalment payments 
as provided in subsection (d) of this section or in any 
combination thereof. (4) After making any adjustments 
prescribed t>y this subsection, if the amount of future 
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economic damages and future noneconomic damages exceeds 
two hundred thousand dollars, the court shall provide the 
parties sixty days to negotiate and consent to an 
agreement to provide for the payment of all remaining 
future economic and noneconomic damages in excess of two 
hundred thousand dollars in a lump sum or in periodic 
instalment payments or in any combination thereof without 
regard to the provisions of this section. 

(c) If the parties fail to agree On the terms of 
payment pursuant to subdivision (4) of subsection (b), 
with respect to the payment of future economic and 
noneconomic damages in excess of two hundred thousand 
dollars, the court shall enter judgment as follows: (1) 
The court shall enter a judgment for the payment of such 
future economic damages and future noneconomic damages, 
together with reasonable interest as determined by the 
court, on the unpaid balance, in periodic instalment 
payments which payments shall be fixed and determinable 
as to amount and time of payment. The period of time 
over which such periodic instalment payments are to be 
made shall be determined by tne court and shall not 
exceed ten years or the life expectancy of the claimant, 
whichever is less, provided in no event shall the total 
amount paid in one year be less than twenty thousand 
dollars excluding interest, except that the court may, in 
its discretion, and with the consent of the claimant, 
order that such periodic instalment payments be made over 
a period of time in excess of ten years if it determines 
that such a longer period would be in the best interests 
of the claimant. If the total amount of instalment 
payments for a year will be less than twenty thousand 
dollars due to the fulfillment of a party's obligation, 
such remaining liability shall be included in the 
preceding year's liability; (2) the judgment entered by 
the court shall provide that such periodic instalment 
payments cannot be modified by either party; and (3) the 
court shall consider evidence submitted by either party 
as to the terms and conditions of such periodic 
instalment payments and the shall order such payments on 
terms the court deems just and equitable to both parties 
in accordance with generally accepted actuarial 
practices." 

****** 
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REP. WOODCOCK: (14th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. John Woodcock. 

REP. WOODCOCK: (14th) 

Thank you, Mr. Speaker. The Clerk has an 

amendment, LCO No. 4211. I ask that he call the 

amendment and I be permitted to summarize. 

SPEAKER VAN NORSTRAND: 

Will the Clerk please call LCO No. 4211, 

designated House Amendment Schedule "H"? 

CLERK: 

House Amendment Schedule "H", LCO No. 4211, 

offered by Rep. Woodcock. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, you have 

the floor, sir, for that purpose. 

REP. WOODCOCK: (14th) 

Thank you, Mr. Speaker. This amendment is 

technical. It changes ^he word person to party in 

section 3, subsection (f). And the other thing it does, 

it does something that's concerned a lot of members in 
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the Chamber and has dominated the discussion and the 

debate over the last two hours. It takes out the school 

exemption for ordinary negligence. I move its adoption. 

SPEAKER VAN NORSTRAND: 

The question is on adoption. Will you remark? 

REP. WOODCOCK: (14th) 

Very briefly, Mr. Speaker. This amendment will 

take out the language in lines 476 through 479, and it 

will restore the ordinary care duty that teachers and 

supervisors have in our school system to the students who 

are in that school system. And one point I'd like to 

make that I think is overlooked tonight is the fact that 

if we send a message out to the citizens of this state 

that all they have to be fearful of as far as claims are 

concerned is wanton, wilful and reckless behavior, then 

we are completely losing a deterrent factor in our 

society. And we're basically telling people that they 

have a license to be careless. They have a license to be 

sloppy. And, they have the right to be negligent. And 

there's absolutely no fear of retribution for them doing 

any of those things. 

I think that's a very dangerous, harmful thing for 

people to think is what the public policy of the state 
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is. And, Mr. Speaker, when the vote is taken, I ask that 

it be taken by roll. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks a roll call vote on House 

"H". All in favor of a roll call vote on House "H", 

indicate by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

The 20% rule has not been satisfied, sir. The 

Chamber is nearly full. Will you remark further on the 

adoption of House "H". 

REP. CIBES: (39th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. William Cibes. 

REP. CIBES: (39th) 

Mr. Speaker, it had been my purpose to rise for 

another purpose at another time. I, accordingly, would 

like to rise at this time to move to adjourn until 11:00 

o'clock on Friday, May 2nd. 

SPEAKER VAN NORSTRAND: 

The motion to adjourn is not debatable. 
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REP. FARR: (19th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Robert Farr, for what purpose do you rise? 
REP. FARR: (19th) 

I ask that when the vote be taken on that motion, 
that it be taken by roll. 
SPEAKER VAN NORSTRAND: 

The request from the gentleman from West Hartford 
is that when the vote be taken on the motion to adjourn, 
it be taken by roll. All supportive of such a request, 
indicate by saying aye. 
REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 
The 20% rule has readily been satisfied. Staff 

and guests please come to the well of the House. The 
machine will be opened. The Clerk will please announce 
the pendency of a roll call vote. 
CLERK: 

The House of Representatives is now voting by roll 
/ 

call. Will all members please return to the Chamber 
immediately. The House of Representatives is now voting 
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by roll. Will all members please return to the Chamber 
immediately. 
SPEAKER VAN NORSTRAND: 

Have all the members voted and are your votes 
properly recorded? Have all the members voted? If so, 
the machine will be locked. The Clerk will please take a 
tally. 

Will the Clerk please announce the tally? 

CLERK: 
On the motion to adjourn. 
Total number voting 146 

Necessary for passage 74 

Those voting yea 64 

Those voting nay 82 

Those absent and not voting 5 

SPEAKER VAN NORSTRAND: 

The motion to adjourn fails. The matter pending 
before the Chamber before the superceding motion was made 
was the adoption of House "H". Will you remark further 
on the adoption of House "H"? Will you remark? 
REP. FARR: (19th) 

Mr. Speaker. 



5960 
kok 615 

House of Representatives Thursday, May 1, 1986 

SPEAKER VAN NORSTRAND: 

Rep. Robert Farr. 

REP. FARR: (19th) 

I would urge rejection of this amendment. I think 

it's just a rehash of the previous one which we already 

defeated. And I would urge rejection of this amendment. 

SPEAKER VAN NORSTRAND: 

The question is on adoption of House "H". Will 

you remark? If not, all in favor of House "H", indicate 

by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

All opposed, indicate by saying nay. 

REPRESENTATIVES: 

NO. 

SPEAKER VAN NORSTRAND: 

House "H" fails. 
* * * * * * 

House Amendment Schedule "H". 

In lines 50 and 52, st5ike out the word 
"ELIGIBILITY" and insert the word "INELIGIBILITY" in lieu 
thereof 
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In line 261, strike the words "OR THE" and insert 
the word ", THE" 

In line 262, after the word "NONRELATIVE" insert 
the words ", EMANCIPATED MINOR OR PUPIL EIGHTEEN YEARS OF 
AGE OR OLDER" 

In line 266, delete the period and insert the 
following in lieu thereof: 

", PROVIDED THAT PRIOR TO ANY REQUEST FOR 
DOCUMENTATION OF A CHILD'S RESIDENCY FROM THE CHILD'S 
PARENT OR GUARDIAN, RELATIVE OR NONRELATIVE, OR 
EMANCIPATED MINOR OR PUPIL EIGHTEEN YEARS OF AGE OR 
OLDER, THE BOARD OF EDUCATION SHALL PROVIDE THE PARENT OR 
GUARDIAN, RELATIVE OR NONRELATIVE, EMANCIPATED MINOR OR 
PUPIL EIGHTEEN YEARS OF AGE OR OLDER WITH A WRITTEN 
STATEMENT SPECIFYING THE BASIS UPON WHICH THE BOARD HAS 
REASON TO BELIEVE THAT SUCH CHILD, EMANCIPATED MINOR OR 
PUPIL EIGHTEEN YEARS OF AGE OR OLDER IS NOT ENTITLED TO 
SCHOOL ACCOMMODATIONS." 

* * * * * * 

SPEAKER VAN NORSTRAND: 

Will you remark further on the bill as amended by 
House "A", House "C", and House "D"? 
REP. GILLIGAN: (28th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Robert Gilligan. 
REP. GILLIGAN: (28th) 

Mr. Speaker, this evening we've heard a bravura 
/ 

display of legal niceties. But I dare say this is not 
our finest hour. It's now after 2:00 o'clock and I'm not 
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sure that there's a firm grasp of what is before us this 

evening. I would like to pose a question to the 

distinguished Majority Leader, the accredited author of 

the text. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Would you please frame your question, sir. 

REP. GILLIGAN: (28th) 

Rep. Jaekle, at lines 314 through 316 in the 

matter of the dram shop, there is now created a 

rebuttable presumption of sole liability on the part of 

the last seller of alcoholic beverages to an intoxicated 

person. I wonder if you could tell me who has the burden 

of rebutting that presumption. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle, did you near the question, sir? 

REP. JAEKLE: (122nd) 

Yes, Mr. Speaker, and through you, it would be the 

last seller of the alcoholic beverages, who I am sure 

would be the one trying to rebut that presumption that he 

is solely liable for the injuries. Through you, Mr. 

Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Gilligan. 
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REP. GILLIGAN: (28th) 

Through you, Mr. Speaker, what about the plaintiff 

who would seek to overturn that presumption for the 

purpose of recovering against multiple defendants? Would 

they not have the same burden as the final seller of 

alcohol? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle, do you care to respond? 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, if he were trying to, 

what I'll call stack dram shop coverages against multiple 

bars. I'm sorry but I'm sure there's a more appropriate 

term. Yes, he would indeed try to rebut, and the injured 

party would try to claim that the drunk driver in that 

situation anyways had been served liquor while he was 

intoxicated at bar one, and then bar two, and then bar 

three and bar four. And yes, might try to rebut that 

presumption to hit many, many bars. Through you, Mr. 

Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Gilligan. 

REP. GILLIGAN: (28th) 

Thank you, Rep. Jaekle. And I would add that he 
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would not try, he would be required to overturn that 

rebuttable presumption if his goal was to assert 

liability against multiple defendants. He not might, 

would have to, or else he would limited to recovery, 

against the final vendor of the alcoholic beverages. 

That would be a radical change from the present law for 

those of you who are unfamiliar with this area. 

Again, through you, Mr. Speaker, a question to 

Rep. Jaekle. 

SPEAKER VAN NORSTRAND: 

Please frame your question, sir. You have the 

floor. 

REP. GILLIGAN: (28th) 

Rep. Jaekle, what would happen after the 

presumption were rebutted, if it were? What would be the 

effect of that overturning that rebuttable presumption? 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, the effect of overcoming 

that rebuttable presumption would probably leave our dram 

shop law pretty much the way it exists today. Having 

overcome that additional burden of proofs. Through you, 
/ 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Gilligan. 
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REP. GILLIGAN: (28th) 
Tnrough you, Mr. Speaker, it is my — my question 

is, and you may be correct, but I think that the draft 
before us is deficient in addressing what would be the 
effect. It imposes sole liability. It establishes a 
rebuttable presumption of sole liability. And yet it's 
silent as to what would happen if that presumption were 
to be overcome. It does not say whether it would be 
comparative fault or there would be joint or several 
liability on the part of the other individuals who might 
nave sold alcohol to the intoxicated driver on that same 
evening. 

SPEAKER VAN NORSTRAND: 
Are you posing a question tnrough the Chair, sir? 

REP. GILLIGAN: (28th) 
I am posing a question. I'm wondering if Rep. 

Jaekle's understanding, or if he agrees that the text as 
it's presently drafted is silent on that point. 
SPEAKER VAN NORSTRAND: 

Through the Chair, sir. 
REP. GILLIGAN: (28th) 

Through the Chair. 
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designated House Amendment Schedule "I". Call and read, 

please. 

CLERK: 

House Amendment Schedule "I", LCO No. 4137, ' 

offered by Reps. Gilligan, Bertinuson, Palermino, Prague, 

DeZinno, Mordasky, Niedermeier, Hartley, Powers, Cibes 

and Favreau. 

Delete section 7 in its entirety and renumber the 

remaining sections ana internal references accordingly. 

REP. GILLIGAN: (28th) 

Mr. Speaker, I move adoption of the amendment. 

SPEAKER VAN NORSTRAND: 

The question is on adoption. Will you remark? 

REP. GILLIGAN: (28th) 

Thank you, Mr. Speaker. Ladies and gentlemen, we 

have before us what is called a tort reform package. And 

I would submit to you that if there's anything in here 

that is cause for concern, it is the section that is 

dealing with the changes that are being proposed to the 

dram shop act. It has no purpse being in here, in my 

humble opinion. It served no one's interest except those 

extablishments who would be protected by the revisions 

that are proposed. 
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And, it flies in the fact of everything that we've 
tried to do in the last several years to combat drunken 
driving. Now if you can sit here this evening and say 
that you've done something for your constitutents, and 
you can look them in the eye; that is a victim, someone 
who is injured by a drunken driver, and be satisfied in 
the belief that limiting their recovery to $20,000 is in 
the interest of tort reform and the interest of your 
constituents, then vote against this amendment. If you 
feel otherwise, as I do, that this has no place being in 
this bill, then I'd urge you to support the amendment. 

And, Mr. Speaker, when the vote is taken, I would 
request it be done by roll. 
SPEAKER VAN NORSTRAND: 

The gentleman has requested wnen the vote is taken 
on House "I",.it be taken by roll. All those in favor of 
a roll call vote, indicate by saying aye. 
REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 
The 20% rule has ,been satisified. When the vote 

is taken, it will be taken by roll. Will you remark 
further on the adoption of House "I"? 
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REP. CASEY: (118th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. T. J. Casey. 

REP. CASEY: (118th) 

Mr. Speaker, I stand and I oppose the amendment. 

I think that dram shop, our local mom and pop 

restaurants, some bars, or small eating establishments 

that serve liquor all have had tremendous increases in 

their liability insurance. This is a positive step in 

order to address that, as the bill is presently. 

And therefore, this would be a step back for those 

people, those mom and pop stores particularly. 

Therefore, I urge the defeat of the amendment.s 

SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 

"I"? 

REP. PRAGUE: (8th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Edith Prague. 

REP. PRAGUE: (8th) 

Thank you, Mr. Speaker. I don't have any problem 
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with dram shop as such, but I have a problem when I think 
about the person who has had three or four or five or six 
drinks and then stops in another bar on his way home to 
get another drink. And that last bar where he stops 
would then be held responsible. I think of the Pazzano 
case that happened not too long ago in Hartford wnere 
this man had stopped at several places. And I wonder who 
was responsible in the long run for that last drink, if 
he should nave been held responsible for the dram shop 
liability. 

I just don't think this is fair. Through you, Mr. 
Speaker, to Rep. Casey, you mentioned the mom and pop 
store, you mentioned the small bar. The way this is 
written, it'll be those people who will be affected. 
It's the last seller according to this, the way it's 
written in this legislation. It's the last seller of the 
last drink. And I think that this assembly ought to 
think about that. 

I urge you not to support this. I urge you to 
support the amendment. I mean, at 2:30 in the morning, 
you don't Know what you're saying. 
REP. CASEY: (118th) 

Mr. SpeaKer. 
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SPEAKER VAN NORSTRAND: 

Rep. T. J. Casey. 

REP. CASEY: (118th) 

Yes, sir. A question, through you, to Rep. Jaekle. 

SPEAKER VAN NORSTRAND: 

Was that a question you wish to pose, sir? 

REP. CASEY: (118th) 

Yes, sir. 

SPEAKER VAN NORSTRAND: 

Please do so, sir. 

REP. CASEY: (118th) 

Is Bob around? The question was, througn you, Mr. 

Speaker, something that maybe Bob Farr can answer. Bob, 

earlier when Rep. Jaekle --

SPEAKER VAN NORSTRAND: 

Through the Chair, sir. 

REP. CASEY: (118th) 

Through you, Mr. Speaker. Was explaining the dram 

shop provision, he says yes, indeed, a claim could be 

stacked. And the presumable -- presumption would have to 

be one on top of the other. Is that how I interpreted 

what he said, was it correct? 
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REP. FARR: (19th) 

I think the question that was asked of Rep. Jaekle 

was whether or not the plaintiff in some situations might 

have a burden of proving that more than one -- that more 

than one of the bars contributed to the intoxication of 

the driver responsible for the accident. And I think his 

answer was yes. That a plaintiff could, in fact, 

overcome the presumption by presenting evidence to 

overcome it. The statute simply raises a presumption. 

It doesn't preclude you making a claim against a second 

bar. I hope that answers your question, Rep. Casey. 

REP. DICKINSON: (30th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Lauren Dickinson. 

REP. DICKINSON: (30th) 

Thank you, Mr. Speaker. I also rise in opposition 

to this amendment. This past year in the General Law 

Committee we heard the horror stories from some of the 

permittees who told us about the tremendous increases 

they were suffering in t;heir liability insurance. And 

some of them, as a result, were forced to incorporate 

and, therefore, avoid this type of action. 
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I think that the language in section 7 of 

amendment, House "A", is a small step in the right 

direction. And I would urge defeat of this amendment. 

SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 

"I"? Will you remark further? 

REP. GILLIGAN: (28th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Robert Gilligan. 

REP. GILLIGAN: (28th) 

Mr. Speaker, I would again point out that you're 

tonight deciding to choose between the victim of drunken 

driving which is what the dram shop act was enacted to 

address, and the mom and pop vendor of alcohol. And I 

agree there is a difficulty in getting dram shop 

coverage. There is a very tough market. 

But ask yourself; you're limiting the rights of 

the victim who has been killed, and perhaps very likely 

an innocent victim, who's been killed as a consequence of 

drunken driving. Now your vote is going to be for the 

victim or for the person who's having difficulty getting 

insurance. To me that's an easy choice. I urge you, 
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please, to support this amendment. 

SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 

"I"? Will you remark further? If not, staff and guests 

please come to the well of the House. The machine will 

be opened. The Clerk will please announce the pendency 

of a roll call vote for the benefit of the members not 

presently in the Chamber. 

CLERK: 

The House of Representatives is now voting by roll 

call. Will all members please return to the Chamber 

immediately. The House of Representatives is now voting 

by roll call. Will all members please return to the 

Chamber immediately. 

SPEAKER VAN NORSTRAND: 

Have all the members voted and are your votes 

properly recorded? Have all the members voted? Have all 

the members voted? If so, the machine will be locked. 

The Clerk will please take a tally. 

REP. DE ZINNO: (84th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Benjamin DeZinno. 
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REP. DE ZINNO: (84th) 

May I oe counted in the affirmative? 

SPEAKER VAN NORSTRAND: 

Rep. Benjamin DeZinno of the 84th in the 

affirmative. Will the Clerk please announce the tally? 

CLERK: 

House Bill No. 6134, House Amendment Schedule "I". 
Total number voting 147 

Necessary for adoption 74 

Those voting yea 65 

Those voting nay 82 

Those absent and not voting 4 

SPEAKER VAN NORSTRAND: 

House "I" fails. 

REP. TULISANO: (29th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Richard Tulisano. 

REP. TULISANO: (29th) 

Mr. Speaker, pursuant to Rule 3b(5), I now move 

that this matter be referred to the Committee on 

Insurance and Real Estate. Historically, matters dealing 

with collateral sources as in this legislation here, as 
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has been cited and acted on, have been addressed by the 

Committee on Insurance. And I cite to you the Journal of 

Wednesday, May 15, 1985, Deputy Speaker Belden in the 

Chair. Motion of Rep. Jaekle, referring the matter from 

the Committee on Judiciary, as in this one, to the 

Committee on Insurance. I think to be intellectually 

honest and consistent, the matter should go there now. 

Thank you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

The House will stand at ease, please. The House 

will please come to order. The gentleman from Rocky Hill 

has raised Point of Order as to whether the file before 

us, as amended, need under the rules citing Joint Rule 

3b (5), must in fact go to the Committee on Insurance and 

Real Estate. He has cited in support of his motion, or 

in support of his Point, the question of a referral to 

the Insurance Committee in citing such a motion in May of 

1985. 

In point of fact what did happen in May of 1985 

was just that. The matter was referred to the Committee 

on Insurance. It was not necessarily determined, and 

there was no ruling from the Chair that it was required 

to go to Insurance. 
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REP. STOLBERG: (93rd) 

Point of Order, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

I am trying to dispose of the one that is before 

us, sir. 

REP. STOLBERG: (93rd) 

I'm sorry. A Point of Order has not been raised, 

as to the best of my knowledge, sir. I believe the 

gentleman moved that this be referred to the Committee on 

Finance -- excuse me, to the Committee on Insurance. 

That was not a Point of Order. 

SPEAKER VAN NORSTRAND: 

I apologize to you, sir. If that is in fact a 

motion by the gentleman. Will you remark on the motion? 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

I guess I'll take over from here. 

SPEAKER VAN NORSTRAND: , 

Please. I was ready to finish, sir. 
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REP. JAEKLE: (122nd) 

I do not support, and indeed oppose, the motion to 

refer this matter to the Committee on Insurance. The 

gentleman cited rules and that's why I guess we all' 

thought it was a Point of Order. I will read for the 

members the Joint Rule that he was referring to which has 

to do with the cognizance of the Committee on Insurance 

and Real Estate. And they will have cognizance of all 

matters relating to insurance law. 

The gentleman indicated that the collateral source 

section deals with insurance. Well, frankly, if you do 

read the changes being made, we are not in any way 

changing the insurance law ot the State of Connecticut. 

Last year, I heard the historical reference, was the 

first year collateral sources was brought before the 

General Assembly that I'm aware of. At least it's the 

first year it got out of committee that I can recall, if 

it was ever offered before. And it was sent to Insurance 

because it had a listing of various insurance policies 

and even dealt with some subbrogation rights. 

No changes are be,ing made to the insurance law 

provisions from last year's bill. In fact, the 

collateral source section in here, the new changes you 
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will find, have to do with third party payers that aren't 

even insurance companies. And I would strongly urge the 

body to reject and defeat the motion to refer this matter 

to the Committee on Insurance and Real Estate. 

SPEAKER VAN NORSTRAND: 

The motion is to refer to the Committee on 

Insurance and Real Estate. Will you remark further? 

REP. TULISANO: (29th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Richard Tulisano. 

REP. TULISANO: (29th) 

Mr. Speaker, as I indicated earlier, it was my 

hope that this body would be intellectually honest with 

itself. I understand real politics. But collateral 

source rule in this bill is in fact extended to other 

sources. The amendment of Mr. Adamo talks about bargain 

insurance benefits. We are talking about health or 

sickness insurance benefits, automobile accident 

insurance benefits, as collateral sources as they will 

apply to many other policies and areas other than 

malpractice. 

The record should indicate that it was for those 
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reasons, and without debate because it was right, it was 

right on May 15 of last year, for the matter to be 

referred to Insurance. It would be right today. And it 

would be just as right tomorrow morning for Insurance to 

send it out to us. And I would support a suspension of 

the rules for them to do it and be on the Calendar and be 

dealt with at any reasonable hour in the morning. 

And that's what is right. Because they should 

touch it. They should touch it for more reasons than 

just that section, in fact. Because this whole thing 

deals with, as the Majority Leader has indicated, with 

insurance rates, insurance availability, insurance, 

insurance, insurance is all we have heard during the 

debate. And the Insurance Committee shouldn't even look 

at it. 

See, I know the rule of 85 -- what was it --

85-66. But we should be honest with ourselves. Thank 

you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Thank you, Rep. Tulisano. Will you remark? 

REP. STOLBERG: (93rd) , 

Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 

Rep. Irving Stolberg. 
REP. STOLBERG: (93rd) 

Mr. Speaker, I would speak in favor of the motion 
to refer this to the Insurance Committee. The entire 
concept of tort reform is before us as a result of rising 
insurance rates. There is not a section in here that is 
not in here to address the problem of insurance rates. 
The point that collateral source -- at one time we had 
it. The last time it was here, last year, a year in 
which your party was in the Majority, it was in the 
Insurance Committee. I would point out further in 
support of Rep. Tulisano's motion, that LCO No. 3786, 
House "D", which this Chamber has adopted, does have a 
number of references to insurance. And I point to lines 
32 onward, collateral sources means any payments made to 
the claimant on his behalf by any person as compensation 
for personal injury or wrongful death attributable to the 
incident giving rise to the cause of action or (2) by or 
pursuant to (a) any health or sickness insurance, 
automobile accident insurance, that provides health 
benefits. 

That is about as clear cut a requirement for 
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reference, if we're going to comply with our rules. And 

they're open to a majority vote. I think the motion for 

reference, both on the claim of collateral source and on 

the claim ot the amendment we passed is clear cut. It's 

a tough decision when it's 2:35 in the morning to decide 

whether we're two-thirds of the way there. Let's try to 

get it there. Maybe we can do it by 3:00 or 4:00. Or, 

come back tomorrow and have further debate. Have it come 

back from the Insurance Committee. 

But, Mr. Speaker, I think the rules are there. 

We're at a point where we may fray them a bit now, both 

in terms of collateral source and in the matter of House 

"D" where insurance is dealt with. And I would invite 

those that oppose the claim that this should go to the 

Insurance Committee to address the points I've raised on 

House Amendment Schedule "D" where the insurance points 

are clear, precise, and there. 

SPEAKER VAN NORSTRAND: 

Will you remark further on the motion to refer to 

the Committee on Insurance and Real Estate? 

REP. JAEKLE: (122nd) 

Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Thank you. Not responding to the invitation, but 

to also add to my argument against referral, nothing in 

the collateral source section and as amended by House 

"D", affects a single insurance policy clause, a single 

contract of insurance is affected by this change. The 

question is, will collateral source, will the insurance 

policy payments to plaintiffs be offset against judgments 

so they don't have a double recovery from the defendant? 

It's a question of liability. It's a question of 

damages. And not really the insurance law of the State 

of Connecticut. And for those who indicate honesty with 

the body, last year which was the time referred to, 

through screening processes the two parties get together 

a bill, it's the Calendar and says this has to go to this 

committee or that. And it goes there before it's 

debated. Not only has this item been on the Calehdar for 

a while, but we're about five hours — over five hours — 

into the debate before somebody moves to refer it to 

Insurance? I oppose the reference. 

SPEAKER VAN NORSTRAND: 

Will you remark further on the motion to refer? 
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REP. TULISANO: (29th) 
Mr. Speaker. 

SPEAKER VAN NORSTRAND: 
Rep. Tulisano. 

REP. TULISANO: (29th) 
One more point and I don't want to belabor it. 

Except that — 
SPEAKER VAN NORSTRAND: 

This is your third time, Rep. Tulisano. Is there 
objection to Rep. Tulisano speaking for the third time? 
Seeing none--
REP. TULISANO: (29th) 

Section 6 indicates that health insurance 
providers will lose their rights of subrogation generally 
now. That has a real effect on the future possibility 
and costs of health insurance in this state. It should 
be addressed by the insurance committee. And I apologize 
for the lateness of this to the rest of the body, of this 
request for reference. But the suggestion that it should 
go there was made yesterday to the leadership of this 

General Assembly on the other side of the aisle. 
/ 

So they are not unaware of it and it should have 

been considered. Thank you, Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 

Will you remark? If not,--

REP. STOLBERG: (93rd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 

REP. STOLBERG: (93rd) 

I yield to Rep. Frankel. 

SPEAKER VAN NORSTRAND: 

Rep. Frankel. 

REP. FRANKEL: (121st) 

Mr. Speaker, I will be brief. You have the 

amendment. I will all your attention to just three 

lines, 288 through 289-1/2. The provisions of this 

section shall apply to insurance contracts issued, 

reissued or renewed on or after the effective date of 

this act. If that isn't insurance law, I don't know what 

is. 

Mr. Speaker, at this time I would ask that when 

the vote is taken, the call be taken by roll. 

SPEAKER VAN NORSTRAND: 

The gentleman from Stratford has asked that when 

the vote be taken on the motion to refer, it be taken by 

j 
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roll. All those in support of his motion or his request, 

indicate by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

The twenty per cent rule has readily been 

satisfied. When the vote is taken it will be taken by 

roll. Will you remark further on the motion to refer. 

Will you remark? If not, staff and guests please come to 

the well of the House, the machine will be opened. 

Clerk, please announce the pendency of a roll call vote 

for the benefit of the members not presently in the 

chamber. 

CLERK: 

The House of Representatives is now voting by 

roll. All members please return to the Chamber immedi-

ately. The House of Representatives is voting by roll. 

All members please return to the Chamber immediately. 

SPEAKER VAN NORSTRAND: 

Have all the members voted? Please check the 

board to determine if yo,ur vote is properly recorded. 

Have all the members voted? If so, the machine will be 

locked. Clerk please take a tally. 

Rep. Robert Keeley. 
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REP. KEELEY: (126th) 
In the affirmative, please. 

SPEAKER VAN NORSTRAND: 

The gentleman from the 126th in the affirmative. 
REP. KEELEY: (126th) 

Thank you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Clerk please announce the tally. 
CLERK: 

On House Bill No. 6134, the Motion to Refer to 

Committee. 
Total number voting 145 
Necessry to Refer 73 

Those voting yea 67 
Those voting nay 78 

Those absent and not voting 6 
SPEAKER VAN NORSTRAND: 

The motion to refer is rejected. Will you remark 

further on the bill as amended by House "A", "B" and "D". 

REP. KINER: (58th) 

Mr. Speaker. 
f 

SPEAKER VAN NORSTRAND: 
Rep. William Kiner. 
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REP. KINER: (58th) 

Thank you, Mr. Speaker. Mr. Speaker, the Clerk 

has an amendment, LCO No. 3074. Would the Clerk please 

call and read. 

SPEAKER VAN NORSTRAND: 

The gentleman has called LCO No. 3074, designated 

House Amendment Schedule "J". Clerk please call and read 

the amendment. 

CLERK: 

House Amendment Schedule "J", LCO No. 3074, 

offered by Rep. Kiner. 

Delete section 17 in its entirety and substitute 

the following in lieu thereof: 

"Sec. 17. This act shall take effect October 1, 

1986, except that sections 10 and 15 shall take effect 

from passage." 

REP. KINER: (58th) 

Mr. Speaker, I move adoption of the amendment. 

SPEAKER VAN NORSTRAND: 

The gentleman has moved adoption of House "J". 

Will you remark, sir. 

REP. KINER: (58th) 

Yes, thank you, Mr. Speaker. Let me just explain 
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to this body the genesis of this amendment. The Town of 
Enfield has just started a shelter for battered spouses. 
We have a board of directors and we are currently looking 
around for insurance to protect our board of directors. 
The insurance would cost our board just to protect the 
members of the board, somewhere in the vicinity of a 
thousand dollars. And that is a thousand dollars, Mr. 
Speaker, and ladies and gentlemen, that we would much 
rather spend for the shelter rather than have to obtain 
insurance. 

Mr. Speaker, this is a very simple amendment. It 
is a very helpful amendment. It does not injury to the 
tort reform package before us and I again move acceptance 
of this amendment, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "J". Will you 
remark? Questions on adoption of House "J". 
REP. JAEKLE: (122nd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Mr. Speaker, while I definitely like the mood of 

643 

Thursday, May 1, 1986 



Kok 
House of Representatives 

644 
Thursday, May 1, 1986 

the amendment to make one of these changes effective on 
passage, it has to do with the director liability, I 
would point out that a date certain was chosen to make 
various substantive changes effective so the laws could 
be puolished, people would know what their rights and 
remedies were, And effective on passage, I find to be 
inconsistent with wnat I was trying to achieve with the 
legislation was a reasonable balance of all parties 
interest. 

And I still feel that while the spirit of the 
amendment is very well taken, to provide more, well, 
certainly earlier relief from liability to directors of 
tax exempt organizations, I still find that a date 
certain is in the best interest of the public. And thus 
would have to oppose the amendment. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "J". Will you 
remark? If not, all in favor indicate by saying aye. 
REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 
All opposed indicate by saying nay. 
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REPRESENTATIVES: 
Nay. 

SPEAKER VAN NORSTRAND: 
House "J" fails. Will you remark further on the 

Dill as amended. 
REP. CUNNINGHAM: (148th) 

Mr. SpeaKer. 
SPEAKER VAN NORSTRAND: 

Rep. Richard Cunningham. 
REP. CUNNINGHAM: (148th) 

ThanK you, Mr. SpeaKer. Could the ClerK please 
call LCO No. 2093, and I would ask for permission to 
summar ize. 
SPEAKER VAN NORSTRAND: 

Clerk please call LCO No. 2093, designated House 
Amendment Schedule "K". 
CLERK: 

House Amendment Schedule "K", LCO No. 2093, 
offered Dy Rep. Cunningham. 
SPEAKER VAN NORSTRAND: 

The gentleman seeks to summarize. Is there 
objection. Seeing none, you have the floor, sir. 
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REP. CUNNINGHAM: (148th) 

Thank you, Mr. Speaker. Far too much of what we 
have before us is, excuse me, a summary. Mr. Speaker, 
there are two basic sections to this amendment. The 
first section provides--
SPEAKER VAN NORSTRAND: 

House please come to order. 
REP. CUNNINGHAM: (148th) 

The first section provides that a jury shall 
determine whether or not we should have a lump sum 
payment or the instalment payments on the claim. The 
second section provides that the trial shall be taken in 
two parts. The first part may be some time earlier on 
the issue of liability. The second being on damages. I 
move adoption. 
SPEAKER VAN NORSTRAND: 

Questions on adoption. Will you remark? 
REP. CUNNINGHAM: (148th) 

Yes, Mr. Speaker. Mr. Speaker, the members will 
recall the objectives that I set out quite a few hours 
ago now, as to what one should be doing in tort reform. 
The first section here is to handle and replace section 2 
in what is now a file copy and what was Amendment "A". 
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And to maKe it constitutional. To provide tnat we aren't 
taKing away tne trial by jury on the issue of whether or 
not you are to have a lump sum payment. 

So that meets that objective. The second meets 
another objective. It was brought to the attention of 
the committee and through an article by Judge Robert 
Sater, who came up with a concept, I believe it is used 
in some courts today, where you can try liability 
separate from the damages. 

Now why would one want to do that? Mr. SpeaKer, 
it has been alleged by the insurance industry that 
somehow juries are carried away and it carries them on 
liability also with an injury to the poor victim. And 
therefore they go for deep pocKet theory. And the jurors 
give them tne reward even if there wasn't negligence. 

Mr. SpeaKer, this eliminates that the insurance 
industry claims, but it also provides a help for the 
plaintiff. It says early on, whether or not they are 
going to collect. And Mr. Speaker, it helps in one other 
area. For all concerned. It makes it easier to 
determine in advance what are the likely costs. Remember 
that issue that the insurance companies have raised. 
Why, they don't know, they have no idea what might come 
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out years down the road. Well, this means that you can 
determine it. 

And you know it does other thing. It cuts costs. 
It saves money. Why does it save money? Because as it 
is now, you can go through three weeks of trial where you 
are putting on expert witnesses on all the injury. You 
mignt have only spent one day on the issue of liability 
really. But going through all the medical reports, all 
the injury, all the films, everything. And lo and behold 
the jury comes back with a defendant's verdict. In fact, 
I will tell you I bet some juries today, instead of 
giving it to tne plaintiff say, aha, they are just after 
big bucks, and we are going to show them and they give a 
defendant's verdict. 

But anyway, under this, those costs are saved. 
Because you have only gone through that brief part of 
trial. Not tnrough the years tnat it can take for 
determining damages even. No, it actually is to help for 
the entire system. These, Mr. Speaker, are elements of 
true tort reform. Something which the file copy does not 
do. 

I would urge this Chamber to adopt it. I know 
members from my side of the aisle will probably be most 
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reluctant. I would urge them to consider their 
responsibilities to the people of this state. To the 
people who elected them. And I would urge, Mr. Speaker, 
adoption of this amendment. And I would hope perhaps 
Rep. Tulisano or someone from that side of the aisle 
might remark on this. I would hope so. Thank you, Mr. 
Speaker. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "K". Will you 
remark? Will you remark? 
REP. TULISANO: (29th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Tulisano. 
REP. TULISANO: (29th) 

After that invitation, I must say, I have read the 
amendment. I support the amendment. It is right. Rep. 
Cunningham is absolutely correct. If you are going to 
make a bill good, you ought to be doing things like this 
and forget about the rule that we cited before. I would 
support this amendment. Thank you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "K". Will you 
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remark? If not, all in favor indicate by saying aye. 
REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 
All opposed indicate by saying nay. 

REPRESENTATIVES: 
No. 

SPEAKER VAN NORSTRAND: 
The Chair is in doubt. The Chair is in doubt. I 

will try your minds again. All in favor indicate by 
saying aye. 
REPRESENTATIVES: 

Aye. 
SPEAKER VAN NORSTRAND: 

All opposed indicate by saying nay. 
REPRESENTATIVES: 

No. 

SPEAKER VAN NORSTRAND: 

The Chair will order a roll call vote. The 
machine will be opened. Clerk please announce the roll 
call vote. 
CLERK: 

Tne House of Representatives is now voting by 
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roll. All members please return to the Chamber immedi-
ately. The House of Representatives is voting by roll. 
All members please return to the Chamber immediately. 
SPEAKER VAN NORSTRAND: 

Have all the members voted? Have all the members 
voted? If so, the machine will be locked. Clerk please 
take a tally. 

Clerk please announce the tally. 

CLERK: 
House Bill No. 6134, on House Amendment Schedule 

"K. 
Total number voting 147 
Necessary for adoption 74 
Those voting yea 48 
Those voting nay 99 
Those absent and not voting 4 

SPEAKER VAN NORSTRAND: 
House "K" fails. 

* * * * * * 

House Amendment Schedule "K". 

Delete section 2 in its entirety and substitute 
the following in lieu thereof: 

"Sec. 2. (NEW) (a) In any civil action seeking 
damages as compensation for personal injury or wrongful 
death, occurring on or after the effective date of this 
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act, wherein liability is admitted or determined by the 
trier of fact, the court shall instruct the jury to 
determine whether the damages awarded shall be payable in 
a lump-sum or in periodic instalment payments. If the 
jury determines that the damages shall be payable in 
periodic instalment payments, they shall specify the 
amount of such damages payable to the claimant on an 
annual basis to compensate the claimant for the cost of 
reasonable and necessary medical care, loss of earnings 
and pain and suffering. 

(b) The court shall taKe into consideration such 
findings and shall calculate the amount of periodic 
instalment payments the claimant is entitled to receive 
taKing into account inflation and a reasonable rate of 
interest." 

"Sec. 16. (NEW) (a) In an civil action seeKing 
damages as compensation for personal injury or wrongful 
death occuring on or after the effective date of this 
act, the jury or, if there is no jury, the court shall 
first hear evidence on the issue of the liability of the 
defendant or defendants. Evidence with respect to 
damages suffered by the claimant may be admissible only 
to the extent useful or necessary in the trier of facts 
determination of liability. Such trial on the issue of 
liability shall be conducted as soon as practicable after 
the injury or death. 

(b) If the trier of fact returns a verdict finding 
liability on tne part of a defendant, the court shall 
order a separate trial to be conducted to hear evidence 
on the.issue of damages. Such trial on the issue of 
damages shall ,be conducted before the jury which 
determined liability, or before a jury impaneled for such 
purpose, or before the court if the court determined 
liability." 

* * * * * * 

SPEAKER VAN NORSTRAND: 

Will you remark further on the bill as amended? 
REP. CUNNINGHAM: (148th) 

Mr. Speaker 
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SPEAKER VAN NORSTRAND: 

Rep. Cunningham. 
REP. CUNNINGHAM: (148th) 

Could the Clerk please call LCO No. 3789 and may I 
oe permitted to summarize. 
SPEAKER VAN NORSTRAND: 

Clerk please call LCO No. 3789, designated House 
Amendment Schedule "L". 
CLERK: 

House Amendment Schedule "L", LCO No. 3789, 
offered by Rep. Cunningham. 
SPEAKER VAN NORSTRAND: 

Tne gentleman has requested permission to 
summarize. Is tnere objection? Hearing none, please 
proceed, Rep. Cunningham. 
REP. CUNNINGHAM: (148th) 

Thank you, Mr. Speaker. Mr. Speaker, there are 
Dasically two parts to this amendment. The first part 
affects the strict liability for products law. 
SPEAKER VAN NORSTRAND: 

Would the members please quell the din so the 
gentleman could be hear. There are members from the 
other side of the aisle that cannot hear. 
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REP. CUNNINGHAM: (148th) 

What it does is provide that if the claimant is 
fifty per cent or more responsible for the injury, he 
cannot recover. The second section limits the award 
against either an individual, a municipality or 
eleemosynary institution to damages to two hundred 
thousand dollars in excess of any insurance. 

And also exempts from recovery a homestead 
exemption for defendant. I move passage, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "L". Will you 
remark? 
REP. CUNNINGHAM: (148th) 

Yes, Mr. Speaker. Mr. Speaker, one of the items 
urged upon us which is not in the oill at this time comes 
from industry. Because of the problem of strict 
liability. Even if a plaintiff is eighty per cent 
responsible, he really blew it, he can still recover the 
comparative negligence, the twenty per cent, of his 
injury from the company that made the product. 

There is question whether that is right. After 
all, at common law if you are at all contributorily 
negligent, if you were to present negligent, you couldn't 
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recover at all. Well, we have gone too far in this area 
in the other direction. That is matter of getting in the 
oasic fairness. 

The second section of this is very interesting 
because if you remember again part of the objectives I 
set forth as to what we should be doing to really affect 
bitort reform, cost of insurance. Let me explain what 
this does. By limiting the two hundred thousand dollars, 
your liability, your churche's liability, the city's 
liability, what it means is many can self-insure. 

Let me explain the reason for the homestead 
exemption here. Which could affect each of us if we are 
every sued. And somebody get a judgment that could take 
our home away. Just simple negligence. You slip with a 
car and the injury is greater than your insurance. You 
lose your house. That doesn't seem quite fair. 

But let me tell you something else. One of the 
other areas of insurance we had testimony on as far as 
problems was the problem of day care centers. I have 
been traling with people lately. Do you know what is 
going on? People who have a small day care center, that 
is, they take four or five children into their homes, are 
getting out of it because they can't get coverage now. 
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They can't get coverage. Not only the big day care 
centers, but the little guy. 

And you know why they can't go without insurance, 
they can't self-insure? Because they have every penny 
they have in their equity in their home. It might only 
be ten or fifteen thousand. It is not going to make a 
hell of a lot of difference to someone who might sue, but 
it makes a lot of difference to the person owning it. 
Can we have care for those people? That is the reason 
tor that part of the amendment. 

But as I say, the two hundred thousand makes it 
possible for municipalities to self-insure. Now when 
this cycle comes back down, which it is going to do, 
people are going to then be able to buy insurance and 
they will have a million dollar coverage or two million. 
And victims are not going to be adversely affected by 
it. And most of them don't go over two hundred thousand 
anyway. 

The net affect of this in helping the entire 
insurance picture is positive. We would be really doing 
something in this package. Just as in the other 
amendments I proposed. In this amendment. To help the 
problem. Something the bill does not do. I urge 
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passage. Thank you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Thank you, Rep. Cunningham. Questions on adoption 
of House "L". Will you remark? Will you remark? If 
not, all in favor indicate by saying aye. 
REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 
All opposed indicate by saying nay. 

REPRESENTATIVES: 
No. 

SPEAKER VAN NORSTRAND: 
House "L" fails. 

* * * * * * 

House Amendment Schedule "L". 
After section 16, insret the following and 

renumber the remaining section accordingly: 
"Sec. 17. Subsection (a) of section 52-572o of 

the general statutes is repealed and the following is 
substituted in lieu thereof: 

(a) In any claim under sections 52-240a, 52r240b, 
52-572m to 52-572r, inclusive, or 52-577a, the 
comparative responsibility of, or attributed to, the 
claimant, shall not bar recovery IF THE RESPONSIBLITY OF 
THE CLAIMANT WAS NOT GREATER THAN THE COMBINED 
RESPONSIBILTIY OF THE PERSON OR PERSONS AGAINST WHOM 
RECOVERY IS SOUGHT, but shall diminish the award of 
compensatory damages proportionately, according to the 
measure of responsibility attributed to the claimant. 

Sec. 18. (NEW) In an civil action seeking damages 
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as compensation for personal injury or wrongful death 
occurring on or after the effective date of this act 
brought against an individual, municipality or 
eleemosynary institution, any damages awarded shall not 
exceed two hundred thousand dollars beyond the amount of 
any insurance coverage, if any, carried oy such 
individual, municipality or eleemosynary institution; 
provided an individual's interest in real property used 
by such individual as a residence shall be exempt from 
execution for the payment of such damages." 

* * * * * * 

SPEAKER VAN NORSTRAND: 

Will you remark further on the bill as amended? 
REP. TULISANO: (29th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Richard Tulisano. 
REP. TULISANO: (29th) 

Mr. Speaker, the Clerk has an amendment, LCO No. 
3784. And I ask permission to summarize. 
SPEAKER VAN NORSTRAND: 

Clerk please call LCO No. 3784, designated House 
Amendment Schedule "M". 
CLERK: 

House Amendment Scnedule "M", LCO No. 3784, 
offered by Rep. Stolberg and Rep. Tulisano. 
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REP. TULISANO: (29th) 
Permission to summarize, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 
summarize. Is there objection? Hearing none, you have 
the floor, sir. 
REP. TULISANO: (29th) 

Mr. Speaker, this amendment puts back into the 
bill a section of the file copy that was struck by House 
Amendment Schedule "A". And it requires the insurance 
commissioner to review and study the legal expenses 
incurred by insurance companies in defending civil 
actions to recover damages for personal injury. Property 
damage, etc. And that he can establish maximum legal 
expenses incurred. 

It is an attempt, Mr. Speaker--I move adoption of 
the amendment. I am sorry, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "M". Will you 
remark? 
REP. TULISANO: (29th) 

Mr. Speaker, this amendment is designed to deal 
directly with the issue that is supposed to be before us 
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today. In the evidence presented to the judiciary 
committee and publicly it has been stated that one third 
of the costs of insurance premiums can be attributed to 
legal expenses in the area of defense. 

Section 1 of the bill before us deals with 
plaintiff's attorneys fees. That may get more money to 
victims, but it has nothing to do with the amount of 
money attributed to premiums costs for which individuals 
here are responding. This would require the insurance 
commissioner to delve into that problem. To possibly cut 
back on the costs of legal expenses on the defense side. 

It will be done according to our APA, and so the 
regulations review committee would be involved in the 
situation should the rates be set. Mr. Speaker, I move 
tor adoption of the amendment. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "M". Will you 

remark? 
REP. STOLBERG: (93rd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
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REP. STOLBERG: (93rd) 
Through you, Mr. Speaker, to either Rep. 

Wollenberg or Rep. Tulisano. Was this in the bill that 
came out of the judiciary committee? Through you, Mr. 
Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Tulisano, would you care to respond? 
REP. TULISANO: (29th) 

The answer to that is in the affirmative. 
SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
REP. STOLBERG: (93rd) 

Through you, Mr. Speaker, also to Rep. Wollenberg 
or Rep. Tulisano, what were the reasons this was taken 
out of the bill that came from the judiciary committee? 
SPEAKER VAN NORSTRAND: 

Rep. Tulisano, would you care to respond? 
REP. TULISANO: (29th) 

Through you, Mr. Speaker, I am not sure why. I 
was giving some excuse that it would possibly affect 
insurance rates and may be it would have to go to the 
insurance committee, where it belongs. 
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SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
REP. STOLBERG: (93rd) 

Mr. Speaker, I am not sure that that is good 
reasoning. And if this is what the committee decided 
should have been in the bill that came from the 
committee, to have it taken out in an amendment because 
it might have had to go to the insurance committee, does 
not seem to be an adequate argument. Indeed, we have 
already not referred to the insurance committee this bill 
that perhaps should have gone to the insurance committee 
on the basis of either collateral source or an amendment 
that this Chamber already adopted. So we could certainly 
waive that right again. 

So Rep. Tulisano, I would argue against your 
action in taking this out of the bill. Mr. Speaker, I 
think the item proposed in a new section 17 are 
warranted. Clearly, it is not going to be sent to the 
insurance committee no matter what happens tonight, in 
any case, and therefore I would urge adoption of this 
amendment. 

SPEAKER VAN NORSTRAND: 
Questions on adoption of House "M". Will you 
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remark? Will you remark? 
REP. JAEKLE: (122nd) 

Mr. Speaker 
SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Mr. Speaker, I would like to point out to the 
members that House "A" that was adopted establishes a 
task force to study a whole variety of issues relating to 
liability, including the regulation of attorney's fees, 
the regulation of defense costs, including but not 
limited to, defense attorney's fees. And now if this 
amendment were to pass we would also have the insurance 
commissioner reviewing and studying the legal expenses 
incurred basically for their defense costs. 

And if you remember Bill 5400, which is more 
important since I see Rep. Tulisano picking up his 
microphone. When we met the other day with various 
people on this, including Rep. Tulisano, the chairman of 
the insurance committee was at the meeting and had 
indicated that in House Bill 5400, which is already 
passed, another study was created and that the committee 
would indeed look into the issue of insurance companies 
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defense attorney's fees as they might relate to insurance. 
And this would now be a study by this task force, 

a study by the insurance real estate committee and now 
another one from the insurance and real estate 
commissioner. And you have criticized us for studies. 
In one year, you will have three different groups 
studying the same issue. I think that is nonsense. I 
object to the amendment and I urge its defeat. 
SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 
"M"? 
REP. TULISANO: (29th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Tulisano. 
REP. TULISANO: (29th) 

A question, through you, Mr. Speaker, to Rep. 

Jaekle. 
SPEAKER VAN NORSTRAND: 

Please frame your question, sir. 
REP. TULISANO: (29th) 

Can you tell me how much money is being given to 
this study committee created under House "A" to study the 
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issues presented in this amendment? 
REP. JAEKLE: (122nd) 

Through you, Mr. Speaker? 
SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

The fiscal note on House "A", I had it in case 
anybody asked, indicated that the activities to be 
performed by the task force required under this amendment 
to study civil liability and procedural issues could be 
absorbed within the legislative management's committees 
budget for interim projects. So there is no specific 
appropriation to this task force. But as had been 
indicated, when we had met, I guess it is two days ago 
now, the committees have various staffs in the interim. 
Legislative management has monies for studies and 
staffing and that is where the money comes from. It is 
no additional appropriation. Through you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Tulisano. 
REP. TULISANO: (29th) 

A further question. Was there any additional 
appropriation given to the insurance committee for its 
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6011 

proposed study? 
SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, I hadn't recalled any 
specific appropriation in that bill to fund the study. 
And I will admit I had to look around at the 
distinguished chairman of insurance and real estate and 
she confirmed there was no money appropriated for that 
study. Through you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Tulisano. 
REP. TULISANO: (29th) 

Through you, Mr. Speaker, for the second and final 
time, in order to investigate the kinds of things that 
are required to do this job right there is absolutely no 
way, no way, without some appropriations, you are going 
to be able to do it. And I am going to ask you to honest 
with ourselves again. At least he has a staff who is 
trained, who knows insurance companies, who knows there 
are procedures, they don't have to start from scratch and 
learning. 

There is no way the budget of the General 
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Assembly, through as has been cited by the majority 
leader, the existing staff can do the kind of study, the 
kind of groundwork that is necessary if we are to get 
real information and if we are serious about our desires 
and needs. It is an appropriate amendment. I think the 
judiciary committee voted unanimously for this proposal. 

If it is a fear that this would go to insurance 
because of it, that shouldn't be a fear. We can divide 
it. I think there is a procedure to divide it so the 
other part of the bill is not involved. But I really 
think this is necessary if by next year we are going to 
know what we did this year. 
SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 
"M"? 
REP. CIBES: (39th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. William Gibes. 
REP. CIBES: (39th) 

Thank you, Mr. Speaker. In House "A", we have 
provided a limitation on the fees of attorneys for 
claimants. That was balanced in the file copy with at 
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least some provision for balancing it for limiting the 
fees on defense attorneys. It seems to me that this 
restoration of the file copy in that regard would really 
require the insurance companies who are concerned about 
increased costs to show some concern for the public and 
for the consumers and limit the cost of defense. I would 
strongly urge adoption of this amendment. And I would 
ask for a roll call vote. 
SPEAKER VAN NORSTRAND: 

The gentleman from the New London seeks a roll 
call vote on House "M" when action is taken. All those 
supportive, indicate by saying aye. 
REPRESENTATIVES: 

Aye. 
SPEAKER VAN NORSTRAND: 

The twenty per cent rule has been satisfied. When 
the vote is taken, it will be taken by roll. 
REP. STOLBERG: (93rd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
REP. STOLBERG: (93rd) 

Mr. Speaker, Rep. Jaekle, in a somewhat belated 
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retort, indicated that this side of the aisle is calling 
for three studies on this. Well, that is only one more 
than you are calling for. You already have one in place, 
you are calling for a second in this legislation. 
Indeed, we are calling for a third one on the insurance 
crisis and on the tort crisis, both of which are 
ostensibly insurance crisis, we are suggesting that 
perhaps the insurance commissioner does have a role to 
play in such an investigation. 

I think that might be a well warranted and cost 
efficient study. This amendment was in the judiciary 
bill. It was spelled overwhelmingly by that committee 
that this section should be in there. Indeed, the only 
reason we have heard for taking it out was that maybe 
then when it hit the floor, we would have had to send the 
bill to the insurance committee. 

Well, I for one am willing to waive that, mainly 
because I know I can't win, considering the fact that we 
lost the other one. So that reason is gone. Are we now 
able to have the same kind of consensus in adopting this 
that we have had on a couple of other items. I don't 
think I have gotten a positive indication from the 
majority leader, so I will just leave it up to the 
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conscience of all the members of the Chamber. 
SPEAKER VAN NORSTRAND: 

Thank you, sir. Will you remark further on House 
"M"? If not, staff and guests please come to the well of 
the House, the machine will be opened. Clerk, please 
announce the pendency of a roll call. 
CLERK: 

The House of Representatives is now voting by 
roll. All members please return to the Chamber immedi-
ately. The House of Representatives is voting by roll. 
All members please return to the Chamber immediately. 
SPEAKER VAN NORSTRAND: 

Have all the members voted? Please check the 
board to determine if your vote is properly recorded. If 
so, the machine will be locked. Clerk please take a 
tally. 

Clerk please announce the tally. 
CLERK: 

House Bill No 6134, House Amendment Schedule "M". 

Total number voting 146 
Necessary for adoption 74 
Those voting yea 43 

Those voting nay 103 
Those absent and not voting 5 
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SPEAKER VAN NORSTRAND: 

House "M" fails. 
****** 

House Amendment Schedule "M". 

After section 16 insert the following and renumber 
the remaining section accordingly: 

"Sec. 17. (NEW) (a) The insurance commissioner 
shall review and study the legal expenses incurred by 
insurance companies in defending civil actions to recover 
damages for personal injury, property damage or wrongful 
death brought against their insureds and shall adopt 
regulations in accordance with chapter 54 of the general 
statutes to establish maximum legal expenses incurred in 
such actions which may be included in an insurance 
company's loss expenses. 

(b) No rate filing made pursuant to chapter 682a 
of the general statutes may include within loss expenses 
any legal expenses on an individual claim basis which 
exceed the maximum legal expense limits established by 
the insurance commissioner in regulations adopted 
pursuant to subsection (a) of this section." 

****** 

REP. THORPE: (89th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Thorpe. 

REP. THORPE: (89th) 

Inasmuch as we have decided not to refer this to 

the insurance committee and inasmuch as it does look 

likely that the bill is going aiong, although I do not 

have a great deal of fervor for the thing, I think it 



kok 

House of Representatives 

would be in order for me at tnis time to make a motion 

that the rules be suspended and the item not sent to the 

insurance committee. I would hate to have the bill 

faulted in the future on some procedural thing and I 

think if we formerly suspend the rules and not send it to 

the insurance committee, that would take care of that 

technicality. 

SPEAKER VAN NORSTRAND: 

The Chair is not exactly sure wnat your motion is, 

sir. It is to the rules to be suspended for what 

purpose. As you know, that is how our rules are 

suspended, for a specific purpose. 

REP. THORPE: (89th) 

I am making the motion that the rules be suspended 

so that the bill does not have to be sent to the 

insurance committee. 

SPEAKER VAN NORSTRAND: 

A vote has already been taken on that issue, sir. 

And it failed. 

REP. THORPE: (89th) 

I would respectfully suggest that the rules were 

not suspended. The motion that we previously made was 

simply not to send it to the insurance committee. I 
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oelieve it would eliminate future procedural challenges 

to what we did tonight if we simply ruled or simply made 

the motion to suspend the rules, in regard to this 

matter, and not send it to the insurance committee. I am 

not trying to be difficult, I am just trying to--

SPEAKER VAN NORSTRAND: 

No, sir. I recognize that. I respect the 

gentleman from Cheshire. All I am saying, sir, is that 

is nothing that I can glean that could be accomplished by 

your motion. Because greater than merely suspending 

rules or not suspending rules, the body has voted not to 

refer the matter. There can be nothing more we can do. 

REP. STOLBERG: (93rd) 

Point of Order, Mr. Chairman. 

SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 

REP. STOLBERG: (93rd) 

I believe there is a motion on the floor. The 

gentleman moved to suspend the rules. 

SPEAKER VAN NORSTRAND: 

He did, indeed, sir. And I asked for what 

specific purpose. 
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REP. STOLBERG: (93rd) 

He said so that this may not be sent to the 

insurance committee, for whatever reasons. For the 

reasons raised by Rep. Tulisano, this was not sent. A 

motion, though, to suspend the rules, I would think 

according to our rules, is in order. 

SPEAKER VAN NORSTRAND: 

In response to the Point of Order raised by the 

distinguished minority leader, the Chair is still unable 

to understand any motion that does not direct an 

affirmative act. That is within the capability of the 

body to accomplish. And to suspend the rules to not 

refer is consistent with action already taken by this 

body. 

REP. FRANKEL: (121st) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Frankel. 

REP. FRANKEL: (121st) 

Mr. Speaker, I believe that a Point of Order that 

the matter must go to the insurance committee might have 

been raised. Indeed, the Chair at one time thought such 

a Point of Order had been raised. And I believe the 
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motion to suspend would preclude a Point of Order that it 

has to be sent, since the only action taken up to now has 

been the Chamber's desire to refer or not to refer and 

not whether it must go, as a result of a Point of Order. 

I think Rep. Thorpe's motion would preclude a Point of 

Order, whether it would be successful or not. And 

therefore would at least give the Chamber's approval of 

the retention of this matter despite whether it must go 

to the committee on insurance. 

SPEAKER VAN NORSTRAND: 

The Chair would tend to agree with your 

observations, Rep. Frankel. I will rule that the 

gentleman certainly made a motion. Will you comment 

further on the motion to suspend not to refer to the 

committee, that the matter not be referred to the 

committee on insurance. 

REP. THORPE: (89th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Thorpe. 

REP. THORPE: (89th) 

My motion was made to facilitate the movement of 

the business. My motion was made in order that a future 
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challenge to the regularity of our so-called process 

might be upheld. If the Chair so desires, I will be 

willing to withdraw the motion. It is up to you, sir. 

SPEAKER VAN NORSTRAND: 

That is up to you, sir. You are entitled to make 

the motion. As the Chair attempted to point out, it 

brings you to a negative conclusion, but you are 

certainly entitled to make the motion. Will you remark 

further on the motion to suspend? Will you remark? 

REP. STOLBERG: (93rd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 

REP. STOLBERG: (93rd) 

Mr. Speaker, I might suggest that the Speaker call 

for a roll call as the motion to suspend requires a 

two-thirds vote. 

SPEAKER VAN NORSTRAND: 

Yes, sir. Will you remark? 

REP. THORPE: (89th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Thorpe. 
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REP. THORPE: (89th) 

I have no desire to make a political hassle out of 

the whole thing, which is apparently what it is currently 

becoming. I meant merely to do as I initially said. I 

withdraw the motion. 

SPEAKER VAN NORSTRAND: 

The gentleman from Cheshire has withdrawn the 

motion. Will you remark further on the bill? 

REP. CIBES: (39th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. William Cibes. 

REP. CIBES: (39th) 

Thank you, Mr. Speaker. Now that the 

preliminaries are out ot the way and we have begun to 

deal with the merits of the bill, I would like to direct 

some questions to the distinguished majority leader 

concerning joint and several liability and the revision 

in those rules. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Cibes. 

REP. CIBES: (39th) 

Through you, Mr. Speaker, as I understand the 
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revision in our liability rules which is being 

accomplished by section 3 of House "A", what will happen 

in a case which comes before a court in which the 

claimant is partially negligent. And say there are three 

defendants, one of whom is eighty per cent negligent, ten 

per cent negligent and ten per cent negligent, 

respectively. In those circumstances, as I understand 

it, Rep. Jaekle, the various defendants must pay eighty 

per cent, ten per cent, ten per cent, respectively. Is 

that correct? 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, that would be correct of 

the amount of damages that are recoverable to the 

plaintiff in that case. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Cibes. 

REP. CIBES: (39th) 

Thank you, Mr. Speaker. Now let's assume, Rep. 

Jaekle, that for some reason the party which is eighty 
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per cent negligent is not able to pay at all. Is 

insolvent or for some reason damages are not 

recoverable. As I understand it then, the claimant would 

essentially be able to claim only a fraction, would only 

be able to recover a fraction of the award. Because 

those defendants who were ten per cent and ten per cent 

negligent, respectively, would have to pay only, and let 

me try to get this correct, ten per cent plus ten per 

cent plus a tenth of the eighty per cent, each. Is that 

correct, Rep. Jaekle? 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, the total amount of the 

award that the plaintiff would be able to get under that 

circumstance, with the eighty per cent insolvent 

defendant, or bankrupt, or whatever, would be thirty-six 

per cent. Through you, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Cibes. 

REP. CIBES: (39th) 

Thank you, Rep. Jaekle. Mr. Speaker, it seems to 

me that this is really not an acceptable event. We have 
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been concerned and we have expressed our concern about 

the people who pay the premiums for liability insurance. 

We have expressed our concern about the insurance 

companies wno, unless they raise the rates, will be 

unable to provide insurance and unable to at least to 

stay in profits. 

We don't seem to have expressed much concern for 

the claimant. The person whose interests are damaged and 

essentially will incur a loss and not be able to recover 

from that loss. I think this is particularly a problem 

in that event in which the claimant is completely 

faultless. After a finding by the court, by the jury, by 

the court, the whole judicial process, there arises a 

situation in which the claimaint is found to be fault 

tree. No negligence attributed to him at all. 

And yet, because of the insolvency or some other 

reason of the defendants is unable to recover those 

damages which are properly due him. And I think that's a 

real problem for those claimant's who are not at fault at 

all. And for that reason, Mr. Speaker, I would offer an 

amendment to correct that situation. I would call LCO — 

the Clerk has an amendment LCO 3773 may she please call 

and may I have permission to summarize. 
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SPEAKER VAN NORSTRAND: 

Will the Clerk please call LCO 3773 designated 

House Amendment Schedule N. 

CLERK: 

House Amendment Schedule "N", LCO 3773 offered by 

Rep. Cibes. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, you have 

the floor, sir tor that purpose. 

REP. CIBES: (39th) 

Thank you, Mr. Speaker. Mr. Speaker, tnis 

amendment provides in particularly relevant part in lines 

30 following that in the situation where no negligence is 

attributable to the claimant the entire uncollectable 

amount shall be reallocated among the other liable 

parties and essentially provides that the full amount of 

damages would be reallocated to those other parties and 

would hence be verbal. 

Mr. Speaker, I move adoption. 

SPEAKER VAN NORSTRAND: 

The gentleman has moved adoption of House "N", 

will you remark? 
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REP. CIBES: (39th) 

Very briefly, Mr. Speaker, I tnink this provides 

for a fair recovery by those plaintiffs, those victims 

who have incurred a serious loss and through no fault of 

their own are unable to recover any damages for that 

loss. I would urge the Chamber to accept this amendment . 

and I hope that there are those that would support it as 

well. Thank you. 

SPEAKER VAN NORSTRAND: 

The question is on the adoption of House "N". 

Will you remark further? 

REP. LYONS: (146th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Moira Lyons. 

REP. LYONS: (146th) 

Thank you, Mr. Speaker. Mr. Speaker, I would rise 

to support this amendment. We've seen much literature 

concerning this crisis that we have, lawsuit crisis. 

We've seen literature that says the lawsuit crisis is bad 

for babies. It's bad for the clergy. It's penalizing 

school sports. Well, I would suggest that this 

particular section of amendment to which Rep. Cibes has 

placed an amendment, that particular section penalizes the 
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claimant. Under amendment "A", if indeed, a jury failed 

after due consideration that a claimant deserved a 

million dollars as a damage award, under Amendment "A", 

it indeed, one of the liable parties was found to be non 

solvent, that claimant would not be able to recover that 

million dollars in damage, though perhaps the injury were 

extreme, though perhaps the injury were such that the 

individual were paralyzed. 

And let me give you an example, if the individual, 

the liable party who has been found to be insolvent has 

been determined to be 60% negligent, under amendment "A", 

if a million dollar award were given, he is found to be 

60% negligent, there are two other liable parties, each 

of whom are found to be 20% negligent. Obviously the 60% 

cannot be taken from that particular person who has been 

found to be insolvent. 

Therefore, the 60% of the million dollars which 

would be $600,000 would be distributed between the other 

two parties each of who has been apportioned to be 20% at 

fault. Under Amendment "A", the individual would not be 

awarded a million dollars. He would not be awarded that 

$600,000 ot the liable party who has been found to be 

insolvent. He could only be awarded $240,000 of that 

$600,000. What indeed, the current amendment on the 
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floor is trying to correct is that injustice. The 

claimant is not at fault. No negligence has been found 

on the part of the claimant, yet, it is he that is going 

to be penalized. I think the claimant has come to court 

to find justice. 

Justice that the court has found that he deserves 

by its award. He is seeking justice and under amendment 

"A" he will not receive justice. I would hope, sir, 

through you, Mr. Speaker, that this chamber would 

recognize the fault in the amendment "A" before us and 

adopt the current amendment that we are speaking on and I 

hope that this chamber would support it. Thank you. 

Oh, excuse me, sir. Through you, if I may still. 

Can I please request a roll call on this amendment. 

SPEAKER VAN NORSTRAND: 

The representative has asked that when the vote be 

taken it be taken by roll call. All those in support of 

a roll call indicate by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

Clearly 20% of those in the chamber have responded 

in the affirmative. When the vote is taken, it will be 

taken by roll. Will you remark further on House "N"? 
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REP. SMOKO: (91st) 
Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Ronald Smoko. 
REP. SMOKO: (91st) 

Mr. Speaker, I have to rise in opposition to this 
amendment. I understand what the proponent of the 
amendment is trying to accomplish and I appreciate the 
fact that they feel in an instance like this that the 
claimant is an aggreved party and they are. But what is 
our solution to it? Our solution is to destroy the 
concept of what we're doing in the file copy by a pure 
percentage of negligence and telling that 10% negligent 
party that they are responsible for an additional 40, 80 
100% of the damages being awarded in that case. 

That's not fair either. That person is not 
responsible for those damages on a percentage basis as 
determined by the court. You might as well open the 
telephone book and pick a name and say that person is 
responsible for that additional 80% of damages, 90% of 
damages. Cause that's what you're accomplishing by this 
amendment. I appreciate the reality that a claimant will 
be aggreved in this instance. But I also firmly believe 
that an individual who is not responsible for those 
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damages should not be required to pay. What this 
amendment is doing is defeating the entire concept of 
what we're trying to accomplish by this redefinition of 
the statue by this joint in several clause. I don't 
think it accomplishes a legitimate purpose in this 
chamber and I would very much urge its rejection here 
this evening. Thank you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Smoko, thank you. Will you remark? Will you 
remark? If not, staff and guests please come to the well 
of the House, the machine will be opened. 
REP. RAPPOPORT: (18th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Miles Rappoport. 
REP. RAPPOPORT: (18th) 

Yeah, I'd like to rise quickly in support of tne 
amendment. I feel that this is the other major area of 
the bill where we have opened up a serious hole in 
victim's rights. We did it on the municipality and we 
failed to take that out. We are clearly on the horns of 
a dilemma where on the one side' a defendant with a small 
amount of negligence can get hit with a large judgment 
and on the other hand, if we adopt this file amendment, 



kok 

House of Representatives 
687 

Thursday, May 1, 1986 

I mean if we reject this amendment and adopt the file 
copy as is now, we will be opening up a situation where a 
fault-free defendant who happens to be hit, whether in an 
accident or with in any other circumstance, by an 
uninsured or underinsured party can get socked and have 
absolutely no recourse. 

If ever there was a situation that required 
further study, this is it. We have completely failed to 
come up with a solution that protects both sides. In 
that situation I think we shouldn't go forward. We 
should accept the amendment. And it also ought to be 
added to the study. 
SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 
"N". 
REP. LOONEY: (96th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Martin Looney. 
REP. LOONEY: (96th) 

Briefly, Mr. Speaker, I would support the 
amendment also. This is a problem to which there is no 
satisfactory resolution. But I believe that as a matter 
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of public policy, it is better to come down on the side 
that the injured party should not go uncompensated, if he 
is entirely without fault. 

There is less injustice, I think, in imposing a 
greater burden on someone who is partially at fault than 
a precise mathematical computation of his fault would 
indicate, than there is in leaving without compensation 
altogethe, someone who is totally without fault, totally 
innocent. I there it has been the policy of the law down 
through tne ages that there should be just compensation. 

It is preferable, of course, in the best of all 
possible worlds if, in giving that just compensation, we 
accord the compensation is a precise calculation of 
responsibility. But I think in the hierarchy of values 
the just compensation of the injured party should come 
first. Thank you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Thank you, Rep. Looney. Will you remark further? 
REP. SMOKO: (91st) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Smoko, for the second time in the amendment. 
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REP. SMOKO: (91st) 

Mr. Speaker, I really feel very strongly on this 
point. Let me give you an example of what is being 
proposed here. And I used this in my caucus this morning 
and I think it is very appropriate that I mention it 
tonight. You are second place in a four car pile-up. 
You are adjudicated as ten per cent negligent. The two 
guys in back that are really responsible for the lion's 
share of the damages, are judgment-proof. They are 
judgment-proof. 

The judgment is for a half a million dollars. 
Because you are second place in line in that multi-car 
pile-up, if you have a three hundred thousand dollar 
liability contract, they are going to take the three 
hundred thousand dollar automobile settlement. They are 
going to take your house, your savings and maybe your 
first born child, too. That is not right either. That 
person in first place is without culpability, I admit. 
But that guy in second place in the four car pile-up 
shouldn't lose everything he's got because some maniac 
behind him really is the proximate cause of the accident. 

That is what this amendment is suggesting and I 
thinK that is wrong, Mr. Speaker. And I urge rejection 
ot this amendment. 
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SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 
" N ". 
REP. WENC: (60th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. David Wenc. 
REP. WENC: (60th) 

Yes, just briefly. I think the original purpose 
ot our tort system is to fully compensate an injured 
party for the wrong that was done to he or she. I tend 
to think that if this amendment is rejected, we are going 
to deviate radically from our present tort system. I 
would urge that tnis body adopt the amendment. Thank 
you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 
"N"? Will you remark? If not, staff and guests please 
come to the well of the House, the machine will be 
opened. Clerk, please announce the pendency of a roll 
call vote for the benefit of the members not presently in 
the chamber. 
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CLERK: 

The House of Representatives is now voting by 
roll. All members please return to the Chamber immedi-
ately. The House of Representatives is voting by roll. 
All members please return to the Chamber immediately. 
SPEAKER VAN NORSTRAND: 

Have all the members voted? Please checK the 
board to determine if your vote is properly recorded. If 
so, the machine will be locked. Clerk please take a 
tally. 

Clerk please announce the tally. 
CLERK: 

House Bill No. 6134, House Amendment Schedule "N" 
Total number voting 147 
Necessary for adoption 74 

Those voting yea 31 
Those voting nay 116 

Those absent and not voting 4 
SPEAKER VAN NORSTRAND: 

House "N" fails. 
****** 

House Amendment Schedule' "N". 
Delete Subsection (g) of section 3 in its entirety 

and substitute the following in lieu thereof: 
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" (g) UPON MOTION BY THE CLAIMANT MADE NOT LATER 
THAN ONE YEAR AFTER JUDGMENT BECOMES FINAL THROUGH LAPSE 
OF TIME OR THROUGH EXHAUSTION OF APPEAL, WHICHEVER OCCURS 
LATER, AND AFTER GOOD FAITH EFFORTS TO COLLECT FROM A 
LIABLE PARTY, THE COURT SHALL DETERMINE WHETHER ALL OR 
PART OF A PARTY'S PROPORTIONATE SHARE OF THE AWARDED 
ECONOMIC DAMAGES AND NONECONOMIC DAMAGES IS UNCOLLECTIBLE 
FROM THAT PARTY, AND SHALL REALLOCATE SUCH UNCOLLECTIBLE 
AMOUNT AMONG THE OTHER PARTIES ACCORDING TO THEIR 
RESPECTIVE PERCENTAGES OF NEGLIGENCE, PROVIDED THAT THE 
COURT SHALL REALLOCATE TO ANY DEFENDANT AN AMOUNT EQUAL 
TO THAT DEFENDANT'S PERCENTAGE OF NEGLIGENCE MULTIPLIED 
BY SUCH UNCOLLECTIBLE AMOUNT AS DETERMINED IN ACCORDANCE 
WITH SUBSECTION (d) OF THIS SECTION, EXCEPT THAT IF NO 
NEGLIGENCE IS ATTRIBUTABLE TO THE CLAIMANT, THE ENTIRE 
UNCOLLECTIBLE AMOUNT SHALL BE REALLOCATED AMONG THE OTHER 
LIABLE PARTIES AND THE PROPORIONATE SHARE OF SUCH 
UNCOLLECTIBLE AMOUNT FOR WHICH EACH REMAINING PARTY IS 
LIABLE IS CALCULATED BY MULTIPLYING THE UNCOLLECTIBLE 
AMOUNT BY A FRACTION IN WHICH THE NUMERATOR IS THE 
PARTY'S PERCENTAGE OF NEGLIGENCE AND THE DENOMINATOR IS 
THE TOTAL OF THE PERCENTAGE OF NEGLIGENCE ATTRIBUTABLE TO 
SUCH OTHER LIABLE PARTIES, EXCLUDING THE PARTY ALL OR 
PART OF WHOSE SHARE IS UNCOLLECTIBLE. THE PARTY WHOSE 
LIABILITY IS REALLOCATED IS NONETHELESS SUBJECT TO 
CONTRIBUTION AND TO ANY CONTINUING LIABILITY TO THE 
CLAIMANT ON THE JUDGMENT. IN THE EVENT ANY SUCH 
LIABILITY IS REALLOCATED TO A DEFENDANT OBLIGATED TO MAKE 
PERIODIC PAYMENTS IN ACCORDANCE WITH THE TERMS OF ANY 
AGREEMENT OR JUDGMENT ENTERED PURSUANT TO THE PROVISIONS 
OF SECTION 4 OF THIS ACT, THE PAYMENT OF THE AMOUNT SO 
REALLOCATED SHALL BE DETERMINED IN ACCORDANCE WITH 
SECTION 2 OF THIS ACT." 

* * * * * * 

REP. DUFFYs (77th) 
Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Stephen Duffy. 
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REP. DUFFY: (77th) 

Thank you, Mr. Speaker. I think one of the 
biggest faults in the bill is in the area of joint and 
several liability, dealing with a fault-free plaintiff. 
And I think obviously Rep. Cibes* amendment did not 
receive the favor of this Chamber. But I have something 
which I think is a little bit more of a middle ground, 
that I think could cure the problem. I would ask the 
Clerk to call LCO No. 3076 and I be given permission to 
summar ize. 
SPEAKER VAN NORSTRAND: 

Clerk, please call LCO No. 3076, designated House 
Amendment Schedule "0". 
CLERK: 

House Amendment Schedule "0", LCO No. 3076, 
offered by Rep. Duffy. 
SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 
summarize. Is there objection? Seening none, you have 
the floor, sir, for that purpose. 
REP. DUFFY: (77th) 

Thank you, Mr. Speaker. This amendment changes 
the rule in the House Amendment Schedule "A" in the case 
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of a fault-free plaintiff. By changing the reallocation 
procedure that instead of the percentage of negligence by 
the remaining parties being applied against the insolvent 
party's negligence, this doubles the percentage of the 
remaining defendants to be applied against tne fault 
defendants who are insolvent. 

Mr. Speaker, I think it goes at least part of the 
way towards solving the problem of a fault-free plaintiff 
and yet it continues the change in joint and several 
liability that is part of House "A". I think it attempts 
to find a middle ground, Mr. Speaker. And I move 
adoption and ask that when the vote be taken, it be taken 
by roll. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "0". In addition, 
the gentleman has asked that when the vote is taken on 
House "0", it be taken by roll. Those supportive of that 
motion, indicate by saying aye. 
REPRESENTATIVES: 

Aye. 
SPEAKER VAN NORSTRAND: 

I do not believe the House is very nearly full 
except for the one section where I gather Bridgeport has 
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departed for the moment. Mr. Testo and Mr. Biafore are 

here, just not in their normal position. Will you remark 

further on the adoption of House "0". Will you remark? 

If not, all in favor indicate by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

All opposed indicate by saying nay. 

REPRESENTATIVES: 

NO. 

SPEAKER VAN NORSTRAND: 

House "O" fails. 

House Amendment Schedule "O". 

Delete Subsection (g) of section 3 in its entirety 
and substitute the following in lieu thereof: 

"(g) UPON MOTION BY THE CLAIMANT MADE NOT LATER 
THAN ONE YEAR AFTER JUDGMENT BECOMES FINAL THROUGH LAPSE 
OF TIME OR THROUGH EXHAUSTION OF APPEAL, WHICHEVER OCCURS 
LATER, AND AFTER GOOD FAITH EFFORTS TO COLLECT FROM A 
LIABLE PARTY, THE COURT SHALL DETERMINE WHETHER ALL OR 
PART OF A PARTY'S PROPORTIONATE SHARE OF THE AWARDED 
ECONOMIC DAMAGES AND NONECONOMIC DAMAGES IS UNCOLLECTIBLE 
FROM THAT PARTY, AND SHALL REALLOCATE SUCH UNCOLLECTIBLE 
AMOUNT AMONG THE OTHER PARTIES ACCORDING TO THEIR 
RESPECTIVE PERCENTAGES OF NEGLIGENCE, PROVIDED THAT THE 
COURT SHALL REALLOCATE TO ANY DEEFENDANT AN AMOUNT EQUAL 
TO THAT DEFENDANT'S PERCENTAGE OF NEGLIGENCE MULTIPLIED 
BY SUCH UNCOLLECTIBLE AMOUNT AS' DETERMINED IN ACCORDANCE 
WITH SUBSECTION (d) OF THIS SECTION, EXCEPT THAT IF NO 
NEGLIGENCE IS ATTRIBUTABLE TO THE CLAIMANT, THE ENTIRE 
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UNCOLLECTIBLE AMOUNT SHALL BE REALLOCATED AMONG THE OTHER 
LIABLE PARTIES AND THE PROPORTIONATE SHARE OF SUCH 
UNCOLLECTIBLE AMOUNT FOR WHICH EACH REMAINING PARTY IS 
LIABLE IS CALCULATED BY MULTIPLYING THE UNCOLLECTIBLE 
AMOUNT BY A FRACTION IN WHICH THE NUMERATOR IS TWICE THE 
PARTY'S PERCENTAGE OF NEGLIGENCE AND THE DENOMINATOR IS 
THE TOTAL OF THE PERCENTAGES OF NEGLIGENCE WHICH 
PERCENTAGES SHALL BE DETERMINED PURSUANT TO SUBSECTION 
(F) OF THIS SECTION, TO BE ATTRIBUTABLE TO ALL PERSONS 
WHOSE NEGLIGENT ACTIONS WERE A PROXIMATE CAUSE OF THE 
DAMAGES, PROVIDED IF SUCH CALCULATION FOR ALL SUCH OTHER 
LIABLE PARTIES RESULTS IN A TOTAL AMOUNT IN EXCESS OF THE 
UNCOLLECTIBLE AMOUNT, THE PROPORTIONATE SHARE OF EACH 
REMAINING LIABLE PARTY SHALL BE REDUCED PROPORTIONATELY 
UNTIL SUCH UNCOLLECTIBLE AMOUNT IS ATTAINED. THE PARTY 
WHOSE LIABILITY IS REALLOCATED IS NONETHELESS SUBJECT TO 
CONTRIBUTION AND TO ANY CONTINUING LIABILITY TO THE 
CLAIMANT ON THE JUDGMENT. IN THE EVENT ANY SUCH 
LIABILITY IS REALLOCATED TO A DEFENDANT OBLIGATED TO MAKE 
PERIODIC PAYMENTS IN ACCORDANCE WITH THE TERMS OF ANY 
AGREEMENT OR JUDGMENT ENTERED PURSUANT TO THE PROVISIONS 
OF SECTION 4 OF THIS ACT, THE PAYMENT OF THE AMOUNT SO 
REALLOCATED SHALL BE DETERMINED IN ACCORDANCE WITH 
SECTION 2 OF THIS ACT." 

REP. TULISANO: (29th) 
Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Tulisano. 
REP. TULISANO: (29th) 

Mr. Speaker, the Clerk has an amendment, LCO No. 
3068. 
SPEAKER VAN NORSTRAND: 

Clerk please call LCO No. 3068, designated House 
Amendment Schedule "P". 
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CLERK: 
House Amendment Schedule "P", LCO No. 3068, 

offered by Rep. Tulisano. 
REP. TULISANO: (29th) 

Permission to summarize, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 
summarize. Is there objection? Seeing none, you have 
the floor, sir, for that purpose. 
REP. TULISANO: (29th) 

Mr. Speaker, this amendment would, in the medical 
malpractice statute, remove the statute of repose. That 
is that an action may be brought against an individual 
within three years of the date of discovery, rather than 
with a total cap of three years. A recent case in 
Connecticut and federal case has said that a statute 
cannot run prior to the time an injury was discovered or 
was known about. I would move its adoption. 
SPEAKER VAN NORSTRAND: f 

Questions on adoption of House "P". Will you 
remark further? 
REP. TULISANO: (29th) 

Mr. Speaker, I thinK this proposal puts us in line 
with those two court decisions, as to whether it is fair 
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for individuals to bring actions when they know they have 
been injured and should not have the statutes run against 
people before they know they have even been harmed. 
SPEAKER VAN NORSTRAND: 

Will you remark further on House "P". Questions 
on adoption of House "P". Will you remark? If not, all 
in favor indicate by saying aye. 
REPRESENTATIVES: 

Aye. 
SPEAKER VAN NORSTRAND: 

All opposed indicate by saying nay. 
REPRESENTATIVES: 

No. 

SPEAKER VAN NORSTRAND: 
House "P" fails. 

* * * * * * 

House Amendment Schedule "P". 
After section 15, insert th following and renumber 

the remaining section accordingly: 
"Sec. 16. Section 52-584 of the general statutes 

is repealed and tne following is substituted in lieu 
thereof: 

No action to recover damages for injury to the 
person, or to real or personal property, caused by 
negligence, or by reckless or wanton misconduct, or by 
malpractice of a physician, surgeon, dentist, podiatrist, 
chiropractor, hospital or sanatorium, shall be brought 
but within [two] THREE years from the date when the 
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injury is first sustained or discovered or in the 
exercise of reasonable care should have been discovered, 
t, and except that no such action may be brought more 
than tnree years from the date of the act or omission 
complained of, except that a counterclaim may be 
interposed in any such action any time before the 
pleadings in such action are finally closed.]" 

* * * * * * 

SPEAKER VAN NORSTRAND: 
Will you remark further? 

REP. STOLBERG: (93rd) 
Mr. Speaker. 

SPEAKER VAN NORSTRAND: 
Rep. Stolberg. 

REP. STOLBERG: (93rd) 
Mr. Speaker, in the Democratic Caucus, it was felt 

that a couple of tne major items warrant straight up or 
down votes. For that reason I am going to ask the Clerk 
to call LCO No. 3114 and I would ask leave to summarize. 
SPEAKER VAN NORSTRAND: 

Clerk please call LCO No. 3114, designated House 
Amendment Schedule "Q". 
CLERK: 

House Amendment Schedule "Q", LCO No. 3114, 
offered by Rep. Stolberg. 
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6 0 4 5 

SPEAKER VAN NORSTRAND: 
The gentleman seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, you have 
the floor, sir. 
REP. STOLBERG: (93rd) 

Mr. Speaker, the amendment before us simply 
strikes out section 1 on contingency fees and puts the 
subject of contingency fees into the task force study. I 
move adoption of tne amendment. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "Q". Will you 

remark? 

REP. STOLBERG: (93rd) 
Mr. Speaker, I just have a question through you to 

the chairman of the judiciary committee. 
SPEAKER VAN NORSTRAND: 

I do not see the gentleman in the Chamber, sir. 
There he is. I am sorry. He is so fast, he went by me 
and I couldn't even see him. 
REP. STOLBERG: (93rd) 

Mr. Speaker, through you to the chairman, I am 
inclined to vote for this. I aim told that there is some 
question as to its constitutionality and I would 
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appreciate the judiciary's chairman comment on 
constitutionality of this provision. Through you, Mr. 
Speaker. 

SPEAKER VAN NORSTRAND: 
Rep. Wollenberg. 

REP. WOLLENBERG: (21st) 

Mr. Speaker, I would like to yield to Rep. Jaekle. 
SPEAKER VAN NORSTRAND: 

Rep. Jaekle, do you accept the yield, sir? 
REP. JAEKLE: (122nd) 

Yes, sir, I do. Through you, Mr. Speaker, I have 
heard the question about constitutionality. It stems 
from the separation of powers from the legislative branch 
to the judicial branch. And if one were to assume that 
the judicial branch had the sole responsibility dealing 
with the practice of law, of regulation of practice of 
law, this Chamber would have never dealt with grievance 
procedures and many other issues that have dealt with 
lawyers. I don't even consider this section dealing with 
the practice of law. 

Practice of law, to me, is attorney's actions, his 
conduct, his ethical standards. We are pretty much 
acting as consumer protectionists, I believe, by setting 
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a maximum cap on contingency fees. Call it a usury rate 
for lawyers contingency fees. That we are capping at 
these percentages. Through you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
REP. STOLBERG: (93rd) 

Mr. Speaker, I appreciate the response. I am not 
sure that this will do anything to reduce insurance 
costs. As a matter of fact, I am virtually certain that 
it will have no impact whatsoever. But if the body 
wishes to vote this, I think it is reasonable. I am 
inclined to support it myself, but I do think it is an 
important enough issue that every member have the 
opportunity to be recorded in the affirmative or 
negative. And therefore, Mr. Speaker, I move that when 
the vote oe taken, that it be taken oy roll call. 
SPEAKER VAN NORSTRAND: 

The gentleman seeks a roll call vote when final 
action is taken on House "Q". Those supportive of a roll 
call, indicate by saying aye. 
REPRESENTATIVES: 

Aye. 
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SPEAKER VAN NORSTRAND: 

The gentleman has achieved the 20% threshold. 
Will you remark further on the adoption of House "Q". 
REP. CUNNINGHAM: (148th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Cunningham. 
REP. CUNNINGHAM: (148th) 

Mr. Speaker, I believe I noted earlier many hours 
ago, now about six hours ago, that I felt that this 
section was unconstitutional. I can't vote for it. It 
doesn't save any money on insurance, not a dime. Rep. 
Rybak, I believe it was, pointed our earlier, it means 
that an attorney can't work out a deal where he takes a 
lesser contingent fee and some money up front. That is 
thrown out. It violates a basic process of people 
contracting with attorneys. It is so violative of what 
we ought to be doing, that I certainly can't support it. 
I don't see now any one here can. I am going to vote for 
this amendment. Thank you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 
"Q"? Will you remark further on the adoption of House 
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"Q"? If not, staff and guests please come to the well of 
the House, the machine will be opened. Clerk, please 
announce the pendency of a roll call vote for the benefit 
of the members not presently in the chamber. 
CLERK: 

The House of Representatives is now voting by 
roll. All members please return to the Chamber immedi-
ately. The House of Representatives is voting by roll. 
All members please return to the Chamber immediately. 
SPEAKER VAN NORSTRAND: 

Have all the members voted? Please check the 
board to determine if your vote is properly recorded. 
Have all the members voted? If so, the machine will be 
locked and the Clerk please take a tally. 
REP. LAVINE: (100th) 

Mr. Speaker, in the negative, please. 
SPEAKER VAN NORSTRAND: 

Rep. Lavine, the gentleman from the 100th, in the 
negative. 
REP. GAGNE: (51st) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Gagne. 
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REP. GAGNE: (51st) 
I would like to maxe a motion that we move the 

question. 

SPEAKER VAN NORSTRAND: 

We are in the middle of the pendency of a roll 
call vote. When this is completed, all motions are in 
order, sir. 

Clerk please announce the tally. 
CLERK: 

House Bill No. 6134, House Amendment Schedule "Q". 
Total number voting 147 
Necessary for adoption 74 
Those voting yea 14 
Those voting nay 133 
Those absent and not voting 4 

SPEAKER VAN NORSTRAND: 
House "Q" fails. 

****** 

House Amendment Schedule "Q". 

Strike out section 1 in its entirety and renumber 
the remaining sections accordingly. 

Strike out subsection (a) of section 15 and insert 
the following in lieu thereof: 

"(a) There is established a task force: (1) To 
study civil liability and procedural issues including, 
but not limited to, a limitation on awards for 



kok 

House of Representatives Thursday, May 1, 

706 
1986 

noneconomic damages, establishment of pattern jury 
instructions, codification of the law of punitive 
damages, adoption of a modified comparative 
responsibility standard for product liability actions, 
enterprise liability, periodic payment of judgments, 
encouragement of alternative dispute resolution 
procedures, admissibility of failure to comply with 
safety requirements in mitigation of damages, 
codification of rules for class action, regulation of 
attorney's fees, regulation of rules for class action, 
regulation of attorney's fees, regulation of defense 
costs including, but not limited to, defense attorney's 
fees, and codification of standards for expert witnesses; 

(2) To study and evaluate contingency fees 
calculated as a percentage of: (A) Damages awarded 
pursuant to a determination by the trier of fact, or (B) 
amounts received pursuant to a settlement agreement, but 
with maximum percentages based on the amount of the award 
or settlement established by statute." 

* * * * * * 

REP. STOLBERG: (93rd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
REP. STOLBERG: (93rd) 

Mr. Speaker, again, I think we have already 
debated the subjects but we nave not voted on the very 
crucial components. And I would ask the Clerk to call 
LCO No. 3116 and I would ask leave to summarize. 
SPEAKER VAN NORSTRAND: 

Clerk please call LCO Nd. 3116, designated House 

Amendment Schedule "R". 
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House Amendment Schedule "R", LCO No. 3116, 

offered by Rep. Stolberg. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, you have 

the floor, sir. 

REP. STOLBERG: (93rd) 

Mr. Speaker, this amendment simply strikes 

sections 4, 5 and 6. Those are the sections dealing wit 

collateral source and it adds the subject of collateral 

source to section 15, which is the task force study. I 

move adoption of the amendment. 

SPEAKER VAN NORSTRAND: 

Did you move adoption, sir? 

REP. STOLBERG: (93rd) 

Yes, sir, I did. 

SPEAKER VAN NORSTRAND: 

The gentleman has moved adoption. Will you 

remark? 

REP. STOLBERG: (93rd) 

Mr. Speaker, this is a major subject. My feeling 

is that the Chamber should vote on this very important 
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concept of collateral source and this provides the 
opportunity to vote on it. 
SPEAKER VAN NORSTRAND: 

The gentleman has moved adoption. Questions on 
adoption of House "R". Will you remark? Will you 
remark? 
REP. FLINN: (149th) 

Mr. Speaker, a question through you. 
SPEAKER VAN NORSTRAND: 

Rep. Michael Flinn. 
REP. FLINN: (149th) 

Thank you, Mr. Speaker. A question to Rep. 
Stolberg. 
SPEAKER VAN NORSTRAND: 

Please frame your question, sir. 
REP. FLINN: (149th) 

Rep. Stolberg, would this amendment throw out the 
previous amendment that we passed dealing with collateral 
source? 
REP. STOLBERG: (93rd) 

Through you, Mr. Speaker, yes, sir. 
REP. FLINN: (149th) 

Thank you. 
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SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 
"R"? 
REP. JAEKLE: (122nd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Mr. Speaker, especially in light of the last 
question that was asked, I would like to indicate that 
sections 4, 5 and 6 contain more than the issue of which 
insurance contracts are in and out and whose they are. 
But includes two rather important points in the entire 
issue of tort reform. 

The most important is, that if plaintiffs get 
recoveries from people that were never parties to 
actions, never sued. The plaintiff never sued them; they 
settled out of court. They were never made a party to 
the action. That the amount they recovered through 
settlements is deducted from their damage awards. So 
they don't get a double recovery. 

And that really ties into the issue of joint and 
several liability that we have in another section. I am 
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arguing that really there is an interrelationship between 
tne way joint and several liability was written and 
intended to work and the concept of having collateral 
source include people who had settled outside of court to 
get a deduction. To have their contributions to the 
plaintiff reduced from the award. So there truly is not 
a double recovery. 

I think that is an important section to leave in, 
especially since it relates very strongly to the issue of 
joint and several. And I would urge rejection of the 
amendment. 
REP. STOLBERG: (93rd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
REP. STOLBERG: (93rd) 

Mr. Speaker, through you, a question to the 
majority leader. 
SPEAKER VAN NORSTRAND: 

Please frame your question, sir. 
REP. STOLBERG: (93rd) 

If indeed there is an interrelationship between 
sections 4, 5 and 6 on collateral source and section 3 on 
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joint and several, I am wondering why we don't have the 
severability clause in the bill because of any part of an 
interrelated section is knocked out constitutionally it 
carries with it all the other interrelated parts. 
Through you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Jaekle, would you care to respond? 
REP. JAEKLE: (122nd) 

Through you, Mr. Speaker, the treatment of 
settlors and releasors, to use the lawyers term, as a 
collateral source payor relates to the issue of joint and 
several and the way the issue of joint and several was 
written. There were those who argued that nonparties to 
the action, who were indeed negligent and paid something 
out of court to a plaintiff, should be brought in and a 
percentage of negligence assigned. 

This was written to not do that because they were 
treated as collateral sources. So I am not saying that 
one can't exist without the other, but the balance struck 
the rationale for certain decisions being made in joint 
and several liability was because nonparty payors were 
treated as collateral source payors. Through you, Mr. 
Speaker. 
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SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
REP. STOLBERG: (93rd) 

Mr. Speaker, I appreciate that explanation. I 
continue to feel that a severability clause would have 
been a safety factor that would not have harmed the 
legislation in any way. And I would point out, if that 
relationship does exist, the final amendment that I have 
to call indeed is LCO No. 3117, which solves the 
interrelationship by also striking section 3. 
SPEAKER VAN NORSTRAND: 

Will you remark further on the adoption of House 
"R"? 
REP. PRAGUE: (8th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Prague. 
REP. PRAGUE: (8th) 

Mr. Speaker, in spite of the fact of the late 
hour, I must address this amendment. I support it and I 
support it because the amendment that we passed a short 
time ago on collateral source ought to be put into the 
study because of what we did. And I would like to read 
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lines 40 through 44. What we passed says, any contract 
or agreement or any group, organization, partnership, or 
corporation to provide, pay for, or reimburse the costs 
of hospital, medical, dental or other health care 
services, except for hospital, medical, dental, or other 
health care service benefits made available to the 
claimant as an employee under a collective bargaining 
agreement. 

What we forgot to include was employee contract or 
policy. Because we didn't include the little guys out 
there who work for small companies, who don't work under 
a collective bargaining agreement, who work under an 
employee contract or policy. We have forgotten to give a 
lot of little people the same benefit that was negotiated 
in some sort of a deal to give to people who enjoy a 
collective bargaining agreement. And I for one feel that 
we owe the little guy the same kind of consideration as 
we gave people who work under collective bargaining 
agreements. 

And for that purpose, Mr. Speaker, I am going to 
hope that this body will agree to a study of collateral 
source. Thank you. 
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SPEAKER VAN NORSTRAND: 

Thank you, Rep. Prague. Will you remark further? 
Rep. Martin Looney. 
REP. LOONEY: (96th) 

Thank you, Mr. Speaker. Mr. Speaker, I rise to 
support the amendment also. I think there are at least 
two sides to the collateral source coin. People argue on 
the one hand that it allows double recovery which is 
unjustified when the jury is not aware of the amounts 
that someone has been paid. 

But the other side of the coin, Mr. Speaker, as we 
all know, is that collateral source benefits are benefits 
very often that people have worked very hard to pay for 
in insurance policies. Something that they are very much 
entitled to. And I don't think they should be lightly 
denied that. That is one of the reasons I think we 
should study it rather than moving ahead with an 
expansion of what we did last year. 

I think we set a very bad precedent in the 
collateral source bill on medical malpractice last year, 
because what we do essentially in that is say that for a 
prudent middle class person who is going to carry his own 
insurance, that person will subsidize the malpractice of 
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doctors to the extent of his insurance, before the doctor 
has to begin paying. 

I don't think that is something we should have 
done last year and I don't think it is something that we 
should expand on lightly this year. And therefore I urge 
support of the amendment. 
SPEAKER VAN NORSTRAND: 

Questions on adoption of House "R". Will you 
remark? Will you remark? 
REP. STOLBERG: (93rd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
REP. STOLBERG: (93rd) 

. I would ask for a roll call on this amendment. 
SPEAKER VAN NORSTRAND: 

The gentleman from the 93rd seeks a roll call vote 
on final disposition of House "R". Those in agreement 
indicate by saying aye. 
REPRESENTATIVES: 

Aye. 
SPEAKER VAN NORSTRAND: 

The 20% rule has been satisfied. When the vote is 
taken, it will be taken by roll. Will you remark further 
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on House "R"? Will you remark? If not, staff and guests 
please come to the well of the House, the machine will be 
opened. Clerk, please announce the pendency of a roll 
call vote for the benefit of the members not presently in 
the chamber. 
CLERK: 

The House of Representatives is now voting by 
roll. All members please return to the Chamber immedi-
ately. The House of Representatives is voting by roll. 
All members please return to the Chamber immediately. 
SPEAKER VAN NORSTRAND: 

Have all the members voted? Please check the 
board to determine it your vote is properly recorded. If 
so, the machine will be locked. Clerk please take a 
tally. 

Clerk please announce the tally. 

CLERK: 
House Bill No. 6134, House Amendment Schedule "R". 
Total number voting 147 
Necessary for adoption 74 
Those voting yea 41 
Those voting nay 106 
Those absent and not voting 4 
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SPEAKER VAN NORSTRAND: 
House "R" fails. 

* * * * * * 

House Amendment Schedule "R". 

Strike out sections 4, 5 and 6 in their entirety 
and renumber the remaining sections accordingly. 

Strike out subsection (a) of section 15 and insert 
the following in lieu thereof: 

"(a) There is established a task force: (1) To 
study civil liability and procedural issues including, 
but not limited to, a limitation on awards for 
noneconomic damges, establishment of pattern jury 
instructions, codification of the law of punitive 
damages, adoption of a modified comparative 
responsibility standard for product liability actions, 
enterprise liability, periodic payment of judgments, 
encouragement of alternative dispute resolution 
procedures, admissibility of failure to comply with 
safety requirements in mitigation of damages, 
codification of rules for class action, regulation of 
attorney's fees, regulation of defense costs including, 
but not limited to, defense attorney's fees, and 
codification of standards for expert witnesses; 

(2) To study and evaluate the subject of 
collateral sources and the advisability of extending the 
provisions of P.A. 85-574 which covers actions for 
damages for personal injury or wrongful death arising out 
of the rendition of professional services by a health 
care provider and wherein liability is admitted or is 
determined by a trier of fact, to all actions in which 
the claimant seeks compensation for personal injury or 
wrongful death." 

* * * * * * 

REP. STOLBERG: (93rd) 

Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 

Rep. Stolberg. 
REP. STOLBERG: (93rd) 

Mr. Speaker, as I indicated a moment ago, the 
final amendment that our caucus felt does warrant a 
separate vote, LCO No. 3117. If the Clerk could please 
call, I would ask leave to summarize. 
SPEAKER VAN NORSTRAND: 

Clerk please call LCO No. 3117, designated House 
Amendment Schedule "S". 
CLERK: 

House Amendment Schedule "S", LCO No. 3117, 
offered by Rep. Stolberg. 
SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 
summarize. Is there objection? Seeing none, you have 
the floor, sir, for that purpose. 
REP. STOLBERG: (93rd) 

Mr. Speaker, LCO No. 3117 strikes section 3 on 
joint and several liability and places that subject 
matter which the majority leader indicated is intertwined 
with collateral source, but is indeed a distinct item, 
and gives that over to the task force. I move adoption, 
Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 
The gentleman has moved adoption of House "S". 

Will you remark? Will you remark? If not, all in favor 
indicate by saying aye. 
REPRESENTATIVES: 

Aye. 
SPEAKER VAN NORSTRAND: 

All opposed indicate by saying nay. 
REPRESENTATIVES: 

No. 

SPEAKER VAN NORSTRAND: 
House "S" fails. 

* * * * * * 

House Amendment Schedule "S". 
Strike out section 3 in its entirety and renumber 

the remaining sections accordingly. 
Strike out subsection (a) of section 15 and insert 

the following in lieu thereof: 
(a) There is established a task force: (1) To 

study civil liability and procedural issues including, 
out not limited to, a limitation on awards for 
noneconomic damges, establishment of pattern jury ( 
instructions, codification of the law of punitive 
damages, adoption of a modified comparative 
responsibility standard for product liability actions, 
enterprise liability, periodic payment of judgments, 
encouragement of alternative dispute resolution 
procedures, admissibility of failure to comply with 
safety requirements in mitigation of damages, 
codification of rules for class action, regulation of 
attorney's fees, regulation of defense costs including, 
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but not limited to, defense attorney's fees, and 
codification of standards for expert witnesses; 

(2) To study and evalute joint and several 
liability and the doctrine of contributory negligence 
based on the following: (A) If the damages are 
determined to be proximately caused by the negligence of 
more than one person, each person against whom recovery 
is allowed shall be liable to the claimant only for his 
proportionate share of the recoverable economic damages 
and the recoverable noneconomic damages. (B) The 
proportionate share of damages for which each person is 
liable is calculated by multiplying the recoverable 
economic damages and the recoverable noneconomic damages 
by a fraction in which the numerator is the person's 
percentage of negligence, and the denominator is the 
total of the percentages of negligence attributable to 
all persons whose negligent actions were a proximate 
cause of the damages. Any percentage of negligence 
attributable to the claimant is not to be included in the 
denominator of the fraction. (C) The jury or, if there 
is no jury, the court shall specify the total amount of 
economic damges that would have been recoverable by the 
claimant but for his negligence; the total amount of 
noneconomic damages that would have been recoverable by 
the claimant but for his negligence; the percentage of 
negligence that proximately caused the injury, in 
relation to one hundred per cent, that is attributable to 
each person whose negligent actions were a proximate 
cause of the damages; and the percentage of negligence 
attributable to the claimant. The court shall determine 
whether all or part of a party's proportionate share of 
the awarded economic damages and noneconomic damages is 
uncollectible from that party, and shall reallocate such 
uncollectible amount among the other parties according to 
their respective percentages of negligence, provided the 
court shall reallocate to any defendant an amount equal 
to that defendant's percentage of negligence multiplied 
by such uncollectible amount. The party whose liability 
is reallocated is nonetheless subject to contribution and 
to any continuing liability to the claimant on the 
judgment. (D) A right of contribution exists in persons 
paying more than their equitable share of such claim. If 
a judgment has been rendered, ah action for contribution 
shall be brought within two years after the judgment 
becomes final. If no judgment has been rendered, the 
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person bringing the action for contribution either must 
have discharged by payment the common liability within 
the period of the statute of limitations applicable to 
the right of action of the claimant against him and 
commenced the action for contribution wihin one year 
after payment, or agreed while the action was pending to 
discharge the common liability and, within two years 
after the agreement, have paid the liability and brought 
an action for contribution." 

* * * * * * 

SPEAKER VAN NORSTRAND: 

Will you remark further on the bill as amended by 
House "A", "C", "D", and "G". 
REP. TULISANO: (29th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Richard Tulisano. 
REP. TULISANO: (29th) 

Through you, Mr. Speaker, a question to the 
chairman ot judiciary. 
SPEAKER VAN NORSTRAND: 

Please frame your question, sir. 
REP. TULISANO: (29th) 

Mr. Chairman, would you please describe how we 
would classify for our tort system in the future loss of 
consortium. As noneconomic, economic, past economic. 
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REP. WOLLENBERG: (21st) 
Through you, Mr. Speaker, noneconomic. 

REP. TULISANO: (29th) 

So in the future when we get awards of loss of 
consortium, it would be noneconomic, past and future? 
REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 
REP. WOLLENBERG: (21st) 

As you know, Rep. Tulisano, in wrongful death 
there is recovery. Otherwise we are not sure about 
that. The cases differ in that and we tried to correct 
that two or three times. 
REP. TULISANO: (29th) 

In wrongful death or nonwrongful death? Through 
you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 
REP. WOLLENBERG: (21st) 

In wrongful death. 
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REP. TULISANO: (29th) 

Through you, Mr. Speaker, I am trying to get it 
straight. What would loss of consortium be in a wrongful 
death case. Past noneconomic damages? 
REP. WOLLENBERG: (21st) 

Through you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Wollenberg. 
REP. WOLLENBERG: (21st) 

Right on. 
REP. TULISANO: (29th) 

Thank you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Will you remark further on the bill as amended by 
House "A", "C", "D" and "G". Will you remark? If not, 
staff and guests please come to the well of the House, 
the machine will be opened. Clerk, please announce the 
pendency of a roll call vote for the benefit of the 
members not presently in the chamber. 
CLERK: 

The House of Representatives is finally voting on 
House Bill No. 6134. All members please return to the 
Chamber immediately. The House of Representatives is 
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voting by roll. All members please return to the Chamber 
immediately. 
SPEAKER VAN NORSTRAND: 

While the members are voting, the Chair would note 
that an evening such as this must bring a gleem to the 
eye of Rep. Scully and Rep. Tiffany. I would suggest 
each stand near the door as they leave and share stories 
of days gone by. 

Have all the members voted? Please check the 
board to determine if your vote is properly recorded. If 
so,--the machine is open, madam. Have all the members i 
voted? If so, the machine will be locked. Clerk please 
take a tally. 

Clerk please announce the tally. 

CLERK: 
House Bill No. 6134 as amended by House "A", "C", 

"D" and "G". 
Total number voting 147 
Necessary for passage 74 
Those voting yea 117 
Tnose voting nay 30 

Those absent and not voting 4 
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SPEAKER VAN NORSTRAND: 

The oill as amended is passed. 

REP. JAEKLE: (12 2nd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

^ep. Jaekle. 

REP. Ji^KLEs (122nd) 

"̂ jank you, Mr. Speaker. I would like to 

announce--do I sound hoarse to everybody--I would like to 

announce that because of the lateness of the hour, 

Friday's, which is today's, session will not start at 

11:00 a.m., but will start at 12:00 noon. And that if we 

can—even the annoucements are becoming partisan. And if 

we can expeditiously move through our business tomorrow, 

we might even be able to wrap up around 5:30 or 6:00 at 

the latest tomorrow. 

REP. EMMONS: (101st) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Linda Emmons. 

REP. EMMONS: (101st) 

Thank you, Mr. Speaker. There will be a meeting 

ot the finance committee tomorrow at a time to be 

determined. 
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CLERK: 

House Bill 5385. 
Total number voting 145 
Necessary for passage 73 
Those voting yea 142 
Those voting nay 3 
Those absent and not voting 6 

SPEAKER VAN NORSTRAND: 
The bill is passed. 

CLERK: 

Page 16, Calendar No. 506, Substitute for House 
Bill 6134, File No. 559, AN ACT CONCERNING TORT REFORM, 
aS amended by House Amendment Schedules "A", "C", "D" and 
"G" and Senate "B" and "E". Favorable Report of the 
Committee on Judiciary. Senate Rejected House Amendment 
"D" on 5/5. 
SPEAKER VAN NORSTRAND: 

The Clerk has called the last bill of the evening, 
which has become a weekly feature of the Connecticut 
House of Representatives for the benefit of afternoon 
newspapers. 
REP. STOLBERG: (9 3rd) 

Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 
Rep. Stolberg. 

REP. STOLBERG: (93rd) 
Mr. Speaker, I would ask leave of the Chamber for 

just one moment if the Chamber will bend the rules. 
Before, on a Point of Personal Privilege under Suspension, 
I hear no objection. 
SPEAKER VAN NORSTRAND: 

I do that, sir. 
REP. STOLBERG: (93rd) 

It's 12:00 and not too many years ago as this day, 
the seventh of May began, a young baby was born into a 
world of chaos. That baby has grown up to be a distinguished 
member of this Chamber, although obviously the world of 
chaos is still with us. 

I would like the members of the Chamber to join me 
in that 12:00 midnight has now tolled in wishing happy 
birthday to Rep. Ron Smoko. (Applause). 

Happy Birthday Dear Ronald, Happy Birthday To You. 
(Applause) 
SPEAKER VAN NORSTRAND: 

For the record, though, the bill was called 
yesterday. 
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REP. BLUMENTHAL: (145th) 
Mr. Speaker. 

SPEAKER VAN NORSTRAND: 
Rep. Richard Blumenthal. 

REP. BLUMENTHAL: (145th) 
With your permission again, sir, I would abstain, 

but unlike the last occasion, I will not be heading back 
to Stamford, since I assume that this is only the 
beginning of the evening rather than the end of it and 
we will have many other matters before us this evening. 
SPEAKER VAN NORSTRAND: 

No, sir, this is the last bill. 
REP. BLUMENTHAL: (145th) 

Is that an irrevocable commitment from the Chair? 
SPEAKER VAN NORSTRAND: 

Nothing is irrevocable in this place. 
REP. BLUMENTHAL: (145th) 

Thank you, Mr. Speaker. 
REP. MUSHINSKY: (85th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Mary Mushinsky. 
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REP. MUSHINSKY: (85th) 
A point of personal privilege. 

SPEAKER VAN NORSTRAND: 
Yes. A point of personal privilege. 

REP. MUSHINSKY: (85th) 
Thank you, Mr. Speaker. I think we had another 

person that thought the Happy Birthday song was for him 
because today is also the birthday of the press corps 
common cool winner of last Saturday, Paul Marks. 
(Applause) 
REP. KRAWIECKI: (78th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Edward C. Krawiecki, Jr. 
REP. KRAWIECKI: (78th) 

Mr. Speaker, in the absence of the Chairman of 
the Judiciary Committee, I would move adoption of the 
Joint Committee's Favorable Report and passage of, the 
bill in concurrence with the Senate. 
SPEAKER VAN NORSTRAND: 

The question is on acceptance and passage in 
concurrence with the Senate. Will you remark? 
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REP. KRAWIECKI: (78th) 
Yes, Mr. Speaker and Members of the House, at 

the risk of rapidly trying to get us to the point where 
we can debate the bill, I assume, I'm going to attempt 
to put us in total conformance with the Senate and then 
perhaps we can move on to other business. 

The first item that needs to be taken up is the 
matter of what was referred to House Amendment "D" . 
(SNEEZE) 
SPEAKER VAN NORSTRAND: 

Bless you. 
REP. KRAWIECKI: (78th) 

And Mr. Speaker, I would ask the Clerk to please 
call LCO 3786. 
SPEAKER VAN NORSTRAND: 

The Clerk please call LCO No. 3786 previously 
designated House Amendment Schedule "D". 
CLERK: 

House Amendment Schedule "D", LCO 3786 offered 
by Rep. Adamo, Coleman, Candelori, Dillon, Rapoport, 
Taborsak, McCavanagh, Fusco, Thorp, Lerner, Taylor, 
Migliario, Cappelletti, Krawiecki, Kiner and Gelsi. 
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SPEAKER VAN NORSTRAND: 
The gentleman seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, you have 
the floor, sir. 
REP. KRAWIECKI: (78th) 

Thank you, Mr. Speaker. Members of the House, 
you'll recall that this amendment was an amendment to 
the collateral source section of the original draft as 
amended. It was the provision that exempted hospital, 
medical, dental or other health care service benefits 
made available to the claimant as an employee under 
a collective bargaining agreement, under a collective 
bargaining agreement. 

At this time, I would ask this Body to reject 
House Amendment "C" in conformance with the Senate. 
SPEAKER VAN NORSTRAND: 

Motion is to reject House Amendment Schedule "D". 
Will you ..remark? 
REP. ADAMO: (116th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Joseph A. Adamo. 
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REP. ADAMO: (116th) 
Thank you, Mr. Speaker. I rise to ask that we 

do not reject House "D". And I'd like probably to ask 
a question of the gentleman bringing out the bill. 
What's changed since Thursday night, you voted yes and 
you were on the amendment. Through you, Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

I can tell you he's much more tired, sir. Rep. 
Krawiecki. 
REP. KRAWIECKI: (78th) 

Through you, Mr. Speaker, and Rep. Adamo. This 
is a bicameral form of government. We have two bodies. 
We spent a good deal of time in this body. I would argue 
the deliberative body, attempting to put together what 
is commonly referred to as a tort reform bill. In the 
time between our very lengthy debate, and I think, 
rather thorough debate, and the time we have received 
this bill back, the Senate has rejected this amendment. 
I think the handwriting is on the wall, that this 
proposal will not stick on this bill. I think it is 
unreasonable to the people of the State of Connecticut 
to readopt this amendment and run the risk of having no 
tort reform this year. 
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I think there is a general commitment amongst a 
number of us and myself in particular, that we should 
deal with this proposition next year in a more timely 
fashion and I have so committed in that direction and 
at this time, I think we should reject this amendment and 
while it may very well be something that a good deal of 
us feel very strongly about, and I think I was one of 
the people who helped write this piece that is commonly 
referred to as House "D", I would urge this Body to 
reject the amendment at this time. 
SPEAKER VAN NORSTRAND: 

Rep. Adamo. 
REP. ADAMO: (116th) 

Thank you, Rep. Krawiecki. I understand your 
position. However, I have some difficulty accepting it, 
because I think that when we rise to move an amendment 
of this nature, I would hope that we truly believe in 
it and believe in the benefit of it. 

We debated last year a medical malpractice and 
collateral source in the very same manner and protected 
the very same benefits and really had just about the 
same result in our vote. A great deal hasn't changed 
since then and a great deal hasn't changed since Thursday. 
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And I think to walk away from those benefits, 
those people who collectively bargain benefits, and give 
up a pay raise, or give up an additional benefit, or give 
up something so as to get a medical benefit and then give 
that benefit away, when someone is negligent and harms 
them or their family, I think is terribly wrong. 

I think it's so wrong and so important to us, 
that when the roll is taken on this, it be taken by 
roll. 
SPEAKER VAN NORSTRAND: 

The gentleman from West Haven has asked that when 
the vote is taken it be taken by roll. All those 
supportive of that proposition, indicate by saying aye. 
REPRESENTATIVES: 

Aye. 
SPEAKER VAN NORSTRAND: 

When the vote is taken, it be taken by roll. Will 
you remark further on the rejection of House "D"?. 
Will you remark further? 
REP. STOLBERG: (93rd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Stolberg. Someone just opened the sandbox, sir. 
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REP. STOLBERG: (93rd) 
Yes. I'm just waiting for the hubub in the sandbox 

to go down a little bit. 
Mr. Speaker, I think along with Rep. Jaekle and 

Rep. Krawiecki and many members on this side of the aisle, 
I have not opposed tort reform over the last several 
months. I have tried to contribute to the molding of 
a package that has been a forward step. I voted for 
the, a number of the components when we last debated 
this, and I voted for the final package when we last 
debated this. 

And I did so because it was a product of a lot of 
other people, but in the end, we did our will on that 
piece of legislation. And I voted for the final product, 
it was in balance in the end, I felt we were correct. 
I had no pretentions that immediately the people of 
Connecticut are going to see their insurance rates go 
down, but I felt all in all there was balance andr it 
was a step in the right direction, and the adoption of 
this amendment, Amendment "D" was a big part of that 
balance. 

It was a big part of that balance because working 
men and women throughout the State of Connecticut have only 
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the defense of collective bargaining. And they fight 
for what they get in collective bargaining, and they feel 
they've earned it, and I feel they're right. And 
evidently many of ;the members of this Chamber agreed 
with that proposition, what was it, just a couple of days 
ago. 

For us now to baiscally buckle to reverse 18 0 
degrees and abandon working people in the State of 
Connecticut for two forces, one the insurance industry 
feels this is the best way they can get the bill, and 
two the State Senate, and I don't think I need to describe 
the process that has occurred in that Chamber any further, 
for us to concede that that process has been superior, 
I think is wrong. 

I truly admire the process in this Chamber up to 
this moment. I think we should readopt Amendment "D". 
We were right before. We're right now. I'd like to 
readopt it. I would, I don't want a long debate,. I 
promise you that, I'm as tired as everyone else, but 
I do feel we are making a big mistake to turn our backs 
for all of the Democrats and all the Republicans who said 
just two days, we're with you, working men and women, to 
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say now, to hell with you working men and women, we've 
got to give the Senate its bill. 

The question is, right now, whether your commitment 
is with the people of the state as it was just hours ago 
or whether your commitment is to a chaotic, crazy 
disparate, stupid, inconsistent pattern that has 
dominated the proceedings of the upper Chamber over 
recent days. 

Mr. Speaker, I think this vote is one of the 
crucial votes of the Session, and for those who abandon 
their commitment, I believe, I honestly believe, the 
working people of this state judge them very harshly. 
SPEAKER VAN NORSTRAND: 

Will you remark further on the rejection of 
House "D"? 
REP. JAEKLE: (122nd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Thank you, Mr. Speaker, maybe this is going to 
turn out to be the debate on this issue since it had 
been so fully and very lengthily deabated last week. 
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While I voted against the option of House "D" 
and I had my reasons as well, I didn't think whether it 
passed or failed was really critical to tort reform. I 
voted against it because I thought there was some 
inconsistency. 

We are saying that if somebody gets maybe a 
$50,000 judgment and $10,000 of medical bills have been 
paid for under a medical or accident policy, that if I 
bought my own insurance policy out of my pocket, I'd 
get $10,000 reduced from my judgment and that's fair 
becuase I had already had it in this pocket and what 
have you, and I'd end up with a $40,000 judgment, which 
made me whole. I had gotten 10, I had $50,000 damages. 
The defendant pays 40. I think that's fair. But when 
House "D" passed, we were saying for some people, if 
they obtained their insurance a different way, they'd 
get their $50,000 judgment plus their $10,000 medical 
benefit. ' 

Well, I heard that this is what we did last year. 
No, this is not what we did last year. If you reject 
House "D", it really means that'last year's collateral 
source rule with one change that has nothing to do with 
medical or hospital benefits, is extended not only to 
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medical malpractice which was last year's bill, but to 
all personal injury and wrongful death, because that 
language really isn't changed from last year's bill. 
That's all we're doing, is extending last year's law 
to all personal injury and wrongful death. 

I had somebody say, how could you let an amendment 
like that pass last week? It means if two people are 
driving in a car together and there's an accident and 
they both have the same injuries, and yet one's covered 
under medical policy that was collectively bargained for 
and the other had it either because they were self pay 
or they got it another way, they'd get different judgments. 

And the bottom line is, so many of these insurance 
policies do read, you get that $50,000 judgment from the 
defendant, the insurance company paid $10, you know a lot 
of those insurance companies look to get that $10,000 
back after the defendant pays you. There is a difference. 
Usually the attorney keeps a third of that $10,000, or 
a third does not have to be remitted of that to go back 
to the insurance company because the attorney's contingency 
fees are often a third. 

But what's that done for the plaintiff? Not 
really much of a difference, is there? Who gets the 
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money where, off the top, or do they have to pay back 
the insurance company, and shouldn't everybody be treated 
the same. And the whole idea of collateral source was 
to make sure there wouldn't be double recoveries. Make 
sure that somebody is still whole for their damages. 
They get from the defendant what wasn't compensated for 
or paid for, or reimbursed for under some type of an 
insurance contract, and isn't that fair? And if it is 
fair, why isn't that fair for any type of insurance 
policy, however obtained or derived, or bargained for, 
or paid for, or collectively bargained for, or in lieu 
of a salary, or out of salary. 

I think this just makes the bill fair for everybody 
and I urge rejection of House "D". 
REP. LOONEY: (96th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Martin M. Looney. 
REP. LOONEY: (,96 th) 

Thank you, Mr. Speaker. Mr. Speaker, I oppose 
rejection of House "D". I agree with the Majority 
Leader to the extent that what we are trying to do is 
to extend the collateral source rule that we applied last 

8076 
582 

Tuesday,- May 6, 1986 



kpt 
House of Representatives 

8077 
583 

Tuesday,.May 6, 198 6 

year to medical malpractice cases and I think that was 
a very bad thing that we did at that time and it would 
be very bad to extend it now. 

What it amounts to is a subsidy of the malpractice 
of physicians and this would amount to a subsidy, of the 
negligence of culpable parties. And I think that's 
very unfair. It has been projected that the collateral 
source rule is simply one of equity, to prevent double 
recoveries, but there is another side to it, and that 
side, Mr. Speaker, is that subsidization of negligence, 
and that is very, very bad public policy. 

What it means in a scenario, if someone is driving 
negligencly down the street after we pass this amendment 
or if we have this extension of a collateral source rule, 
someone is driving negligently down the street, veers 
toward the side of the road where two women are standing, 
one of them apparently affluent, wearing a fur coat, 
the other one a bag lady, the driver would be much better 
off to hit the affluent person who is probably well 
insured and would, under this law then, subsidize that 
driver's negligence, whereas he would be liable for the 
full extent of his negligence should he hit the other 
person. 
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There is a real inequity that I think has been 
disguised by the comments regarding collateral source and 
I think that what we did in adopting House "D" last week 
was at least to some extent, minimize that damage and I 
don't think we should give that away. 
REP. DILLON: (92nd) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Thank you, Rep. Looney. Rep. Patricia Dillon. 
REP. DILLON: (9 2nd) 

I'd also like to speak in opposition to rejecting 
the amendment. 

Some of us were speculating about what the majority 
caucus would be doing on this issue when we reconvened. 
I was, I'm very surprised and disappointed that that 
collateral source for organized collective bargaining 
essentially is the issue that has been sold. And I say 
so for a number of reasons. 

I've tried very hard not really to be critical of 
any of the sectors or any of the interest groups that 
have been involved in the negotiating on this matter, but 
many of us know that essentially what has happened here 
and I say this without any rancor at all, is that many 
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of the issues that really looked very hard at the 
insurance industry were put by this Assembly into a study 
bill, and many of the things which are going to be of 
direct benefit to the industry, they are getting up front 
in this bill. 

It seemed to me that the collateral source 
amendment was at least, if we were going to recognize 
who elects us, and if we are going to think amidst all 
of the disputes between doctors and lawyers which will 
be with us much longer I hope, possibly, than the poor 
will be with us, among all the disputes between the 
insurance industry and everyone else, recognizing that 
we're thinking about what impact this bill will have on 
the working women and men of this state. 

I'm really sad and I'm disappointed at some of 
ray colleagues on the other side of the aisle because I 
know how they feel about this issue, and I urge you 
not to take this action. Thank you very much. 
SPEAKER VAN NORSTRAND: 

Will you remark further on the rejection of 
House "D"? Will you remark? If not, staff and guests 
please come to the well of the House. The machine will 
be opened. The Clerk will please announce the pendency 
of a roll call vote. 
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CLERK: 

The House of Representatives is now voting by 

roll call. Will all members please leturn to the Chamber. 

The House of Representatives is now voting by roll call. 

Will all members please return to the Chamber immediately. 

SPEAKER VAN NORSTRAND: 

Have all the members voted? Are your votes 

properly recorded? 

Have all the members voted? Are your votes 

properly recorded? 

If so, the machine will be locked. The Clerk 

will please take a tally. 

REP. BELDEN: (113th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Richard O'Belden. 

REP. BELDEN: (113th) 

In the affirmative, please. 

SPEAKER VAN NORSTRAND: 

The gentleman from the 113th in the affirmative. 

The Clerk please announce the tally. 
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CLERK: 

House Bill 6134, Motion to Reject House "D". 

Total number voting 145 
Necessary for rejection 73 

Those voting yea 87 

Those voting nay 58 

Those absent and not voting 6 

SPEAKER VAN NORSTRAND: 

Amendment "D", House "D" is rejected. 

REP. KRAWIECKI: (78th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Krawiecki. 

REP. KRAWIECKI: (78th) 

Mr. Speaker, the second amendment that is 

required in order to bring us in conformance with the 

action the Senate took is the need to adopt Senate 

Amendment "B", and at this time I'd like to ask the 

Clerk to please call LCO 4235 and may I be allowed to 

summarize. 

SPEAKER VAN NORSTRAND: 

Will the Clerk please call LCO No. 4235 previously 

designated Senate Amendment Schedule "B". 
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CLERK: 
Senate Amendmetn Schedule "B", LCO 4235 offered 

by Sen. Larson. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, what is 

your pleasure, sir. You have the floor. 

REP. KRAWIECKI: (78th) 

Thank you, sir. Mr. Speaker, and members of 

the House. What Senate Amendment "B" did was to add 
sf 

in Section 15 of our original House Amendment "A" and 

which ended up replacing the bill, an additional item 

for the self-funded study and that extra item is the 

feasibility of establishing a victim's trust fun to be 

used for the compensation of persons injured by a 

tortous conduct of a person who is insolvent or other-

wise able to pay his proportionate share of damages to 

the injured victim, the insolvent victim situation, and 

I would urge adoption of this amendment. 

SPEAKER VAN NORSTRAND: 

The question is on adaption of Senate "B". Will 

you remark? 
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REP. WENC;: (60th) 

Yes, Mr. Speaker. Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. David Wenc. 

REP. WENC: (60th) 

Mr. Speaker, I would urge the Chamber to reject 

Senate "B" because although this is just a study, what 

we're saying is this. 

We've chosen to emasculate the joint and several 

liability doctrine which has been with us for quite 

some time in the civil justice system in the State of 

Connecticut, and instead, we're going to study the 

feasibility of establishing a victim's trust fund to 

compensate people who should be compensated by the 

wrongdoer. Instead, we're going to put the burden on 

the backs of the taxpayers of the State of Connecticut to 

pay for the wrongdoing of solvent, solvent wrongdoers 

who, because we've emasculated the joint and several 

liability doctrine under this legislation, are not going 

to be responsible for their full fair share of paying 

for their wrongdoing. I would urge rejection of this 

amendment, and I would request that when the vote is 

taken it be taken by roll. Thank you, Mr. Speaker. 

kpt 
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SPEAKER VAN NORSTRAND: 

The gentleman seeks a roll call vote on final 

disposition of Senate "B". All those in agreement indicate 

by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

Clearly, there will be a roll call vote on the 

final action on Senate "B". Will you remark? Will you 

remark? If not, staff and guests please come to the well 

of the House. The machine will be opened. The Clerk 

please announce the pendency of a roll call vote for the 

benefit of the members not presently in the Chamber. 

CLERK: 

The House of Representatives is now voting by 

roll call. Will all members please return to the Chamber. 

The House of Representatives is now voting by roll call. 

Will all members please return to the Chamber immediately. 

SPEAKER VAN NORSTRAND: 

Have all the members voted? Have all the 

members voted and are your votes properly recorded? 

If so, the machine will be locked. The Clerk will please 

take a tally. 
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REP. BELDEN: (113th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Richard Belden. 

REP. BELDEN: (113th) 

In the affirmative, please. 

SPEAKER VAN NORSTRAND: 

The gentleman from the 113th in the affirmative. 

REP. TULISANO: X29th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Richard Tulisano. 

REP. TULISANO: (29th) 

In the affirmative, please. 

SPEAKER VAN NORSTRAND: 

Rep. Tulisano in the affirmative. 

The Clerk please announce the tally. 

CLERK: 

House Bill 6134, Senate Amendment "B". 

Total number voting 14 6 

Necessary for adoption 74 

Those voting yea 129 

Those voting nay 17 

Those absent and not voting 5 
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SPEAKER VAN NORSTRAND: 

Senate "B" is adopted. 

REP. KRAWIECKI: (78th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Krawiecki. 

REP. KRAWIECKI: (78th) 

Mr. Speaker, the Senate in passing the bill as 

I described to you, and in order to bring us into 

conformance with their activity passed what is referred 

to as Senate Amendment "E". Would the Clerk please call 

LCO 3154 and may I be allowed to summarize. 

SPEAKER VAN NORSTRAND: 

Clerk please call LCO No. 3154 previously 

designated Senate Amendment Schedule "E". 

CLERK: 

Senate Amendment Schedule "E", LCO 3154 offered 

by Sen. Avallone. 

SPEAKER VAN NORSTRAND: 

Rep. Krawiecki seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, you have 

the floor, sir. 
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REP. KRAWIECKI: (78th) 

Thank you, Mr. Speaker. Members of the House, 

what this amendment is doing is amending Section 13 of 

House Amendment "A", that is the section on municipal 

liability and it is the section that specifically exempts 

and indicates that a political subdivision of the state 

or any employee, officer, agent, acting within the scope 

of his employment or official duties should not be liable 

for certain things, and in this case what is happening 

is, one of the categories that had been included in 

House Amendment "A" has been deleted, that being the 

reference to injury to the person or property of an 

individual under supervision of political subdivision. 

I would move adoption of the amendment, Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

The question is on adoption of Senate "E". Will 

you remark? 

REP. KRAWIECKI: (78th) 

Yes, Mr. Speaker, members of the House. Just to 

remind the members about this section, we had a fairly 

lengthy discussion on this subject. I think there were 

certain members of the body that were very much concerned 

with this language. I would imagine that the debate 
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would be fairly smooth, clean and simple and perhaps 

none. I would just simply ask the Body to accept this 

amendment and let's move on to any other proposals that 

the Body would deem appropriate to offer at this time. 

SPEAKER VAN NORSTRAND: 

Thank you, Rep. Krawiecki. Will you remark? 

REP. FRANKEL: (121st) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Robert Frankel. 

REP. FRANKEL: (121st) 

Mr. Speaker, ladies and gentlemen. This is one 

of the items that we were pleading before,be removed from 

the file. This is an excellent amendment. The bill 

contains 10 brand new immunities to municipalities that 

were never there before, 10 of them. 

This removes one of the most serious flaws by 

removing that portion where we were granting immunity 

to teachers and lifeguards, absolute immunity. By 

adopting this amendment, we will be taking that out of 

the immunity section and leaving the law in tact so that 

we do have negligence on the part of municipalities when 

there is negligent supervision. 
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I wholeheartedly ask all of the members to support 

this. There are other sections of the municipal section 

which we will perhaps have a chance to address which are 

almost as serious as this, perhaps more so. I think it's 

important enough, even though I think the Chamber may well 

be unanimous, ask for a roll call on this. 

SPEAKER VAN NORSTRAND: 

The gentleman from Stratford, the distinguished 

Deputy Minority Leader seeks a roll call on final 

disposition of Senate "E". All those supportive, indicate 

by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

We will have a roll call. It appears we will have 

unanimity. 

Will you remark further on Senate "E"? If not, 

staff and guests please come to the well of the House. 

The machine will be opened. The Clerk please announce 

the pendency of a roll call vote. 

CLERK: 

The House of Representatives is now voting by 

roll call. Will all members please return to the Chamber • 
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The House of Representatives is now voting by roll call. 

Will all members please return to the Chamber immediately. 

SPEAKER VAN NORSTRAND: 

Have all the members voted and are your votes 

properly cast? If not, the machine will be locked. 

REP. BELDEN: (113th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Richard O'Belden. 

REP. BELDEN: (113th) 

Mr. Speaker, in the affirmative, please. 

SPEAKER VAN NORSTRAND: 

The gentleman from the 113th in the affirmative. 

The Clerk please announce the tally. 

CLERK: 

On House Bill 6134, Senate "E" 

Total number voting 146 

Necessary for adoption 74 

Those voting yea 145 

Those voting nay 1 

Those absent and not voting 5 

SPEAKER VAN NORSTRAND: 

Senate "E" is adopted. 
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Will you remark further on the bill as amended? 

REP. ADAMO: (116th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Joseph A. Adamo. 

REP. ADAMO: (116th) 

Thank you, Mr. Speaker. Just a short time ago, 

the distinguished Majority Leader made what I thought was 

an excellent point. Maybe the previous amendment that 

was attached to the collateral source portion of the 

bill was somewhat narrow and did carve out a certain 

segment of the working people of the State of Connecticut. 

And, based on that concept, I would ask that the 

Clerk call LCO 4174 and I be given leave to summarize. 

SPEAKER VAN NORSTRAND: 

We're just pausing a moment to see what designa-

tion to give this. There was a little bit of activity 

last week. 

The Clerk please call LCO No. 4174 designated 

House Amendment Schedule "T". 

CLERK: 

House Amendment Schedule "T", LCO 4174 offered 

by Rep. Adamo. 
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SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, you have 

the floor, sir. 

REP. ADAMO: (116th) 

Thank you, Mr. Speaker. Ladies and gentlemen of 

the House, this amendment goes just a little bit further 

than the previous House "D". It includes all working 

people, not only those that collectively bargain their 

benefits, but those who have employee contracts, who have 

policies, and who acquire those benefits through company 

policies. 

I move adoption of the amendment. 

SPEAKER VAN NORSTRAND: 

The question is on adoption of House "T". Will you 

remark, sir? Will you remark? 

REP. ADAMO: (116th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Just briefly, if I might. I think that a point 

was very clearly made earlier today that possibly, the 

previous amendment was very narrow. I think this more 

closely matches the distinctions set out in the malpractice 
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collateral source exemption and I urge your support. 

And when we vote, Mr. Speaker, I'd like to have it 

be a roll call. 

SPEAKER VAN NORSTRAND: 

The gentleman has asked that when the vote is 

taken on House "T" it be taken by roll. All those in 

agreement indicate by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

When the vote is taken it will be taken by roll. 

Will you remark on House "T"? Will you remark? If not, 

staff and guests please come to the well of the House. 

The machine will be opened. The Clerk please announce the 

pendency of a roll call vote. 

CLERK: 

The House of Representatives is now voting by 

roll call. Will all members please return to the Chamber. 

The House of Representatives is now voting by roll call. 

Will all members please return to the Chamber immediately. 

SPEAKER VAN NORSTRAND: 

Have all the members voted? Have all the 

members voted? If so, the machine will be locked and 
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the Clerk please take a tally. 
REP. BELDEN: (113th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Belden. 
REP. BELDEN: (113th) 

In the negative, sir. 
SPEAKER VAN NORSTRAND: 

The gentleman from the 113th in the negative. 
REP. BENVENUTO: (151st) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Benvenuto. 
REP. BENVENUTO: (151st) 

In the negative, sir. 
SPEAKER VAN NORSTRAND: 

Rep. Benvenuto in the negative. From the 151st. 
Clerk please announce the tally. 

CLERK: 
House Amendment House "T" on House Bill 6134. 

Total number voting 
Necessary for adoption 
Those voting yea 
Those voting nay 
Those absent and not voting 

145 

66 
73 

79 
6 
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SPEAKER VAN NORSTRAND: 
House "T" fails. 

* * * * * * * * 

House Amendment Schedule "T". 

Delete section 5 in its entirety and insert the 
following in lieu thereof: 

"Sec. 5. Section 2 of public act 85-574 is 
repealed and the following is substitute in lieu thereof: 

For purposes of (this act) PUBLIC ACT 85-574, AS 
AMENDED BY SECTIONS 4, 5 AND 6 OF THIS ACT: 

( (a) ) "Collateral sources" means any payments 
made to the claimant or on his behalf, (1) BY ANY PERSON 
AS COMPENSATION FOR PERSONAL INJURY OR WRONGFUL DEATH 
ATTRIBUTABLE TO THE INCIDENT GIVING RISE TO THE CAUSE 
OF ACTION OR (2) by or pursuant to: ( (1) ) (A) Any 
health or sickness insurance, automobile accident insurance 
that provides health benefits, and any other similar 
insurance benefits, except life insurance benefits avail-
able to the claimant, whether purchased by him or provided 
by others; OR ( (2) ) (B) any contract or agreement of any 
group, organization, partnership or corporation to provide, 
pay for or reimburse the costs Of hospital, medical, dental 
or other health care services EXCEPT FOR HOSPITAL, MEDICAL 
DENTAL OR OTHER HEALTH CARE SERVICE BENEFITS MADE AVAIL-
ABLE TO THE CLAIMANT AS AN EMPLOYEE UNDER A COLLECTIVE 
BARGAINING AGREEMENT OR AN EMPLOYEE CONTRACT OR POLICY. 

( (b) "Health care provider" means any person, 
partnership, professional association, corporation, 
facility or institution licensed or chartered by the 
state of Connecticut to furnish health care services, 
including, but not limited to, a physician, dentist, nurse, 
optometrist, podiatrist, chiropractor, physical therapist, 
natureopath, osteopath, health maintenance organization or 
hospital, and an officer, employee or agent of such 
provider acting in the course and scope of this employment.)" 

* * * * * * * * 
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SPEAKER VAN NORSTRAND: 

Will you remark further on the bill as amended? 

REP. RYBAK.: (66th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Michael Rybak. 

REP. RYBAK: (66th) 

Thank you, Mr. Speaker. The other night when we 

had this bill before us at approximately this same late 

hour, I had a number of questions I asked Rep. Jaekle 

and I'm not going to repeat the questions. 

But, I am going to point out a number of the 

flaws in the sections of this bill. Even those who want 

this bill may find when this bill gets to the other side 

of the street and the ladies and gentlemen with the 

black robes review this bill, an entirely different 

result may obtain. 

I asked about the contingent fees. I didn't know 

what that was going to accomplish, how you would enforce 

it. I would understand you want to limit lawyers' fees. 

I mean, it's understandable in this day and age. 

I remember a little while ago when we had a bill 

here before the House dealing with perspective payment, 



kpt 

^ House of Representatives 

; " 8097 
603 

Tuesday, May 6, 1986 

and an all payors system, the DRG3, that was the time 

when the doctors and the insurance companies were on 

opposite sides. They weren't together like they are here 

today. And the argument came from the other side, don't 

regulate the DRGs and the hospital because that's just a 

step to regulate doctors' fees, and we're not going to 

regulate doctors' fees in this General Assembly. That 

came from the other side of the aisle. 

But we're back here today and we're saying it's 

all right to regulate lawyers' fees. Well, maybe 

arguable there's some consumer interest being served 

here. No one has demonstrated. No one has demonstrated 

how it's going to result in lower insurance premiums. 

They can't prove that. Or that it's going to make 

insurance more available. In fact, no one's demonstrated 

it has anything to do with insurance. This is kind of 

just an opener on the bill. 

In fact, seeing as the bar is a separate branch 

of government under the Judiciary, one questions even 

the constitutionality of this section. Particularly 

under Article II of our constitution. 

The structured settlements. What's the rationale 

here, This is a big ticket item. It's an important 
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section of the bill. The structured settlements say, 

even if there's been a judgment, even if the plaintiff 

has been adjudged to be negligent, the defendant, rather, 

you, plaintiff, you take it over time. 

That negligent defendant who drove into you may 

have taken your legs all at once, may have taken your 

earning capacity all at once, but oh, no, oh no, plaintiff, 

he has the right to pay you over time, or his insurance 

company, or whoever, here. 

This adds what the companies call predictability. 

They like this. It's very predictable. They get to 

keep the money and pay it out over time. It cost them 

a heck of a lot less that way. 

Now I'm not against voluntary structured settlements 

I think they're a good idea in certain ooases. You get to 

stretch the dollars a little further to help the plaintiff 

out. Sometimes the tax considerations are there,-but not 

a mandatory structured settlement. And not a mandatory 

structured verdict. 

I asked the question under this section, well how 

do you handle punitive damages, damages that are designed 

to punish the defendant? It had nothing to do with the 

plaintiff or his compensation. Rep. Jaekle responded, he 
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said, well punitive damages are economic and they're 

passed economic, so those could be lump summed. You could 

give those to the plaintiff all at once. 

It makes no sense to me, no sense to me whatsoever 

why you would award punitive damages in a luirp sum and 

structure lost earning capacity in the future. That makes 

no sense whatsoever. 

In fact, if anything's going to contribute to 

higher premiums, it's awarding punitive damages up front 

in a lump sum. 

I had some questions about the structuring issue. 

For instance, there's a section in here that says, 

structuring is for 10 years or life expectancy, whichever 

is less. Now once that's been entered, once that's been 

entered, if there's a change in the life expectancy, it 

can't be modified. It says right in the bill in section 2c. 

It's non-modifiable. So what happens if the plaintiff 

having been saddled with a structured verdict takes a turn 

for the worse. He doesn't see that money. His earning 

capacity is gone. Admittedly, that defendant was 

negligent. It goes to his estate. I guess it gefcs.j 

distributed like everything else out of his estate. 

What about the interest rate? Who determins that? 
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That's a key element in a structured settlement. That's 

where the negotiations go back and forth. How do you 

reduce the dollars to present value? What kind of 

investment interest are you going to award? 

Well, we had a section in the bill at one time 

that said the court would tie it to a certain rate. Now 

it's pretty much wide open. I guess the court will 

determine. That will become an element of negotiations. 

Can it be variable interest? The Majority Leader 

said yes. When I look in the bill it says the payments 

have to be fixed and determinable as to amount and time 

of payment. I don't know how interest could be variable 

in that situation. 

How are the attorneys' fees handled? How are 

the attorneys' fees handled? Well, the structured portion, 

I guess the attorney has to go with his client. He might 

be able to get a split payment from the defendant, or a 

joint payment, or maybe he just has to chase the client 

for the future portion of his fee. 

Section 2b says litigation expenses are recoverable 

in a lump sura. But that's an undefined term. What does 

it include? Attorneys' fees, court costs, expert witness 

fees? The bill doesn't tell you. What type of control 
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does the plaintiff have over this structured judgment? 

When you negotiate a settlement, you negotiate what 

company is going to be issuing the annuity. No control 

here. Go to the court and say, Your Honor, we don't want 

a Baldwin United annuity. They're a shaky company. He 

doesn't know Baldwin United. You may get stuck with a 

Baldwin United annuity written on a portfolio of junk 

bonds. An annuity that in this state they had to impound, 

and not let anybody cash in, cash surrender. 

But that's for negligence. That's a judgment and 

you're going to stick somebody with one of these. Maybe 

better yet, a promissory note secured by some sort of 

collateral. That's a heck of a way to take your verdict. 

How does a structured settlement apply to multiple 

plaintiffs in a class action, or multiple defendants? 

This bill won't tell you. What about other counts in the 

complaint, personal injury action. The bill doesn't 

define personal injury or wrongful death, nor do our 

statutes. That's what it's all about in numerous sections, 

but there's no definition. But does it include things 

like unfair trade practice, or some of the other counts 

that come into a complaint that's not purely personal 

injury or wrongful death. Do they get structured. Do 
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they get lump sum? The bill doesn't tell us about those. 

How does it apply to a personal injury claim that's 

raised in a counter-claim, in the defense to a suit. The 

bill doesn't address those either. 

Then we get to joint and several liability. That's 

another big ticket item. There's a public policy here and 

it's one I can understand, that you just don't stick one 

defendant with the whole ticket,because the other 

defendants are insolvent or they weren't joint, or 

they're out of business, what have you. It's not fair 

to stick the 10% defendant with the plaintiff's full loss. 

I can understand that. This is one section of the 

law I think needs to be changed. But I wouldn't have 

opted for the file copy. I wouldn't have opted for the 

file copy where you have a fault free plaintiff. The 

plaintiff who did nothing, the victim, the victim, and 

we allow, under the file copy, the amendment, House "A", 

this jury calculation that's going to sprinkle in 

percentages, the shares of the non-present, or insolvent 

defendants, and the plaintiff's going to have to eat 

some of that. 

What happens when the defendant is John Manville, 

or H. Robins? Somebody who's in bankruptcy. What happens 
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to that fault free plaintiff? They eat that share of 

the bankruptcy. They're not going to recover. 

Joint and several gets a little more complex. 

God help the jury who has to calculate joint and several. 

It goes to the jury. They better all have courses in 

calculus, because we have in addition to the joint and 

several, the second look. That's when we come back a 

year later and we say, what happened to those non-joined 

defendants or insolvent defendants. What do we do with 

their shares? 

Now, in the meantime, the plaintiff's supposed to 

be out chasing them. That's the good faith effort. You 

go out and chase them into bankruptcy or wherever they 

happen to be hiding out from you. Then you come back to 

the court and say, Your Honor, we chased them. We 

exercised good faith. We can't collect. Sprinkle the 

shares around, reallocate. Nice theory. But what 

happens where one of the defendants who paid up front 

was in the case, who's solvent, now decides, wait a 

minute, they're not going to collect from that guy out 

there. They're not going to collect from Manville or who 

have you, they're going to come back to me for a 

supplemental kick-in to this settlement. You know what 
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I'm going to advise that client to do if he's my client. 
You better go in the tank so you don't get hit the 
second time around on the second look, on the 
reallocation. 

Very interesting. Very interesting section. In 
fact, we've got a situation here where an insolvent 
defendant could at the same time be the target of a 
contribution action brought by a co-defendant in a good 
faith effort to collect brought by the plaintiff. I 
wouldn't want to be the judge sitting on that case. 

Collateral sources, I guess we've discussed those 
pretty much. Collateral sources mean basically, your 
medical insurance group, individual, what have you, is 
going to pay for someone else's negligence. It's been 
explained on the other side, you don't collect twice, 
section. I like to think of it as my employer's premiums 
go up because of somebody else's negligent section. 

Then we get into the dram shop situation. ' This 
is an interesting one. This one really cuts back. 
Frivolous suits. I'm against frivolous suits. But this 
applies to all suits. There's' an interesting section of 
frivolous suits. The double damages section, read that 
one. The present law is treble damages, an action brought 
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without probable cause and with the intent to vex, bad 

faith, basically, malicious prosecution. Both, without 

probable cause and when bad faith. Not so in the 

double damages. Read the double damages in section 8. 

It just says without probable cause. What happens in 

the situation, the typical operating room situation 

where the plaintiff's on the table and can't point to 

who left the sponge in. Who was negligent? Well, you 

know the old phrase, you sue everybody, and then ultimately, 

somebody sings. 

Who'd collect double damages back here, though, 

because you didn't have probable cause to sue everybody. 

You only had probable cause to sue the person who left 

the sponge in. But you didn't know, you were under the 

anesthesia, and nobody told you when you woke up who 

left the sponge in. 

It's an interesting situation. We changed another 

section in the municipal section, the back with 'the roads 

and the bridges, I think it's 14. The law used to be, 

if you filed a complaint against a municipality within 

the 90 days, that was notice. • You didn't have to give 

them notice. We've created a trap for the unwary back 

there. You have to give notice. The filing of a 
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complaint for some reason, which is beyond me, is of 

notice. 

Now, God help the poor lawyer who doesn't read 

that section because he brings an action within the 90 

days and not having served notice, he hasn't complied 

with statutory notice, he's brought an action without 

probable cause, he may be subject to those double 

damages. One thing's for sure, lawyer's malpractice 

insurance is going to go up under this policy. I think 

those are the only premiums that are going to go up here. 

Non-profit organizations. This is a section of 

the bill that's very helpful. It's going to help the 

day care centers. It's going to help the non-profit 

boards and directors. But it's interesting. It's keyed 

to' IRS 501C qualification, tax qualification. Now I'm 

not sure what tax qualification has to do with immunity 

from liability. 

We have a lot of groups out there that are 

unsophisticated. They apply for the tax qualification. 

They think that's something you get from the state tax 

department, a sales tax id number, and they wake up the 

next morning and they find out they're not immune from 

liability. 
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They also wake up to find out that after this 

bill is passed, their insurance companies create an 

exclusion just to accommodate this section in the bill. 

So they're not covered by anything. They have no 

immunity under the statute. They have no coverage under 

their policy. 

What happens to the small group that lets their 

qualification lapse? What happens while qualification is 

pending? I don't know what tax qualification frankly has 

to do with immunity from liability. I saw some other 

amendments. I think Rep. Cunningham had one to open this 

definition up a little bit. I think it would have been 

helpful here. 

Medical malpractice. Medical malpractice. This 

is an interesting section, because this one says that a 

health care provider is going to have certain protection. 

Doesn't define health care provider. If you look back 

in the collateral source section, you'll see thefe is 

a definition of health care provider for cpllateral 

source and we bracketed all that out to open up 

collateral source. 

In this section, we don't define health care 

provider. I assume that means the individual practitioner. 
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It does not include the hospital, the clinic, the 

laboratory, the professional corporation, the HMO, 

the nursing home. But where does malpractice occur? 

In a group setting, in an institution, in a facility. 

If you want to avoid this section of the law, you don't 

name the doctor, you sue the hospital. You don't need 

the certificate. You don't need the practitioner's 

opinion. You sue the hospital, let them implead the 

doctor, and there's no requirement under this section 

that they get a certificate on impleader. 

There's a hole so big in this section you can 

drive a Mack truck through it, but people feel they're 

doing something with this, so I guess they're going to 

go ahead. 

Municipal liability. This section is a mine 

field, an absolute mine field, an attempt to codify 

two hundred years of municipal law and statute in 

probably two weeks, but since I've only seen it for the 

last few days, probably the last four or five days 

since this has been floating around. 

Political subdivision. I'm not sure whether 

political subidision is. I know it's a town, city or 

borough. Probably includes regional authorities. 
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Special service districts. We've got a lot of them in 
the state. Yeah, probably includes those too. What 
about volunteer fire, ambulance, library. Maybe it 
includes those, maybe it doesn't. Housing authorities. 
It doesn't say. 

It exempts discretionary judgment calls. It's 
a wide open section. Negligence. Some negligences are 
immune, some aren't. Nuisances. Those aren't immune. 
Interesting situation. What happens when you're operating 
a land fill. Land fill is deemed to be a nuisance, 
under Dingwell against the Town of Litchfield, you can 
ge:t a prohibitory injunction against the operation of 
a landfill. Can you get damages? Probably not, under this 
section. 

On the other hand, if it were an agent of the 
town operating the landfill, private contractor, or 
Laurel Park situation, maybe you could get damages, 
maybe you can't. Is that contractor, that indepehdent 
operator, deemed an agent of the municipality? I don't 
know and this section won't tell you. That one's going 
to be across the street for a few years. 

Is there a sole proximate cause requirement? 
You hire a contractor to do state work. His tractor is 
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out in the road and you run into him and you hit him. 
You can't sue the State of Connecticut because we have 
a doctrine that protects us called sole proximate cause. 
You can only sue the state if their negligence is the 
sole proximate cause. The contractor's negligence was 
an intervening cause. You can only sue the contractor. 

Is there a sole proximate cause escape hatch 
here for the municipality? I don't think so, but I'm 
not sure. 

I have some overall questions on the bill. There 
will be constitutional challenges. The courts in this 
state have held that a court shouldn't strike down a 
whole law. It should go section by section where those 
sections are severable, where they are not integral, 
where they can rise or fall on their own, without taking 
something else down in the bill. 

This bill does not have a severability provision. 
In this bill, collateral source and joint and several 
are tied together, and for better or for worse, they 
will rise or fall together when this shows up across 
the street. 

How will this bill solve the so-called insurance 
crisis, I don't know. I read the fiscal notes. It 
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doesn't say insurance is going to be more available or 
affordable for the state, so I can presume it's not 
going to be any more available or affordable for the 
general public. 

The crisis is certainly a national one. 
Connecticut's a small piece of it. It includes federal 
actions. People talk about the Tracy Thurman situation. 
I remember the other day here, we heard about victims 
rights and Tracy Thurman and what a brave woman she 
was. God help her if she tried to sue a municipality 
under this bill under state law. We would have never 
heard about here. They would have been immune. 

She went into federal court under Section 19-83 
of the Civil Rights Act. She got a $2 million verdict. 
Some people thought that was too high. Some people 
thought that contributed to the insurance crisis. This 
bill won't solve that. That's federal law, that's 
federal courts. 

It doesn't solve the situation of large punitive 
damages in other states. It doesn't solve a very 
important problem nobody's talked about and that's the 
availability of reinsurance, to write large casualty 
cases. Those are written by Lloyds and off-shore captliv.es 
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in the Cayman Islands and in Bermuda and in the Bahamas. 

We don't regulate them. And if reinsurance isn't 

available, primary insurance won't be available. I 

don't know how this Connecticut law is going to affect 

this. I don't know why we're rushing to judgment. I 

guess we've got to do something. I guess the public 

expects us to do something. 

At this time, Mr. Speaker, I'd like to yield to 

Rep. Fox for an amendment. 

SPEAKER VAN NORSTRAND: 

Rep. John Wayne Fox, do you accept the yield, 

sir? 

REP. FOX: (144th) 

Yes, sir. 

SPEAKER VAN NORSTRAND: 

You have the floor, sir. 

REP. FOX: (144th) 

Thank you, Mr. Speaker. Mr. Speaker, putting 

aside the process which we have discussed, putting aside 

the results which may or may not be achieved with 

respect to the availability of•insurance, where the 

premiums that the public will pay, there are some 

very serious concerns that I have and I know that others 
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have relating in particular to the area dealing with 

municipal liability. We've dealt with that to some 

extent with respect to Senate "E" and in connection with 

that same line of thought, I would ask that the Clerk 

call LCO No. 4248 and once that's called, that I be 

allowed to summarize. 

SPEAKER VAN NORSTRAND: 

The Clerk please call LCO NO. 4248 designated 

House Amendment Schedule "U". 

CLERK: 

House Amendment Schedule "U", LCO 4248 offered 

by Rep. Frankel. 

SPEAKER VAN NORSTRAND: 

The gentleman seeks leave of the Chamber to 

summarize. Is there objection? Seeing none, you have 

the floor, sir. 

REP. FOX: (144th) 

Thank you, Mr. Speaker. Mr. Speaker, LCO '4248 

deals with a section of the bill relating to municipal 

liability. In particular, it deals with Paragraph 8 of 

subparagraph b which is the failure to make inspection 

or making an inadequate or negligent inspection of 

various properties as outlined therein. 
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The amendment would delete that section of the 
bill. I move adoption of the amendment, sir. 
SPEAKER VAN NORSTRAND: 

The question is on adoption. Will you remark? 
REP. FOX: (14 4th) 

Yes, sir. 
SPEAKER VAN NORSTRAND: 

You have the floor. 
REP. FOX: (144th) 

Thank you, Mr. Speaker. Mr, Speaker, this 
amendment is similar in some ways to Senate "E". It 
deletes what I feel is a very dangerous section of the 
proposed statute dealing with municipal liability. 

We dealt with it a little bit when we discussed 
the bill the other evening. This is a real problem. 
I would just remind those individuals from down in 
southwestern Connecticut, particularly those represen-
tatives from Norwalk, the difficulty that existed there 
with respect to the Boundbrook case. And in that case, 
there was, in fact, negligence on the part of the 
building inspectors with respect to the work that was 
done in a development in that area, and as a result of 
that negligence, or at least that was a contributing 
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factor. The homes literally fell into the ground. That 

was a very serious problem with very significant damages 

for the people in that area. 

I want you to realize that if you adopt this 

bill as proposed, those people would not have the right 

to recover from those individuals even if, in fact, 

it were established that they were negligent. That is 

a very serious problem and a very serious weakness. I 

think this amendment deals with that problem and would 

allow those individuals to bring a lawsuit to recover 

for their damages. 

I think it's an important issue. I would ask that 

when the vote is taken on this amendment, it be taken by 

roll. 

SPEAKER VAN NORSTRAND: 

The gentleman from Stamford asks that when the 

vote is taken on House "U" it be taken by roll. All 

members supportive, indicate by saying aye. 

REPRESENTATIVES: 

Aye. 

SPEAKER VAN NORSTRAND: 

Clearly, a 20% have responded. The vote will 

be taken by roll. Will you remark further on House " u " ? 
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REP. JAEKLE: (122nd) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

I'm going to urge the Body to reject this 

amendment. 

As I had said last week, whenever that was last 

week, a lot of the exemptions for liability listed are 

for what I would call third party negligence. That 

through a variety of rather clever legal means that 

have built into precedent and become some standards, 

municipalities have been held responsible and liable for 

actions of other people. 

Now I don't know all the specifics of that case, 

but from what I heard, the building inspector didn't 

build the homes in such a way that they would sink. 

The building inspector didn't profit from the sale of 

those units to the people. Now the building inspector, 

I don't know whether he acted negligently or not. I 

don't know whether he inspected or not. I don't know 

whether under the facts of those cases, if he never went 

out there, that would be considered such a reckless 
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disregard for the health and safety under all the 

relevant circumstances because that's how this reads. 

But I do know one thing. It sounded pretty clear 

tome from the brief fact history, the developer is the 

one who improperly built those homes. It was the builder 

that improperly either laid the foundations or prepared 

the earth, or did the test borings, and he is the one 

that was responsible for the injuries to that homeowner 

or several homeowners. 

And this is one of the problems in municipal law. 

Municipalities are getting hit for the liability of other 

people, and that is darn hard to insure against and 

predict. 

And in many of these exceptions that so many 

people have trouble with, what we are trying to do in 

many of those cases is say no, the person who actually 

caused the injury is responsible. The actions of 

somebody that is negligent as to an injured party should 

be responsible. If it's direct negligence on the part 

of the municipality, and that negligence directly 

injured somebody, all this concern about municipal 

liability, you know what? This says the municipality's 

liable. That's at the very beginning. It says a 
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municipality shall be liable for damages to person or 

property caused by the negligent acts or omissions of a 

political subdivision or their employees or officers. 

And I think that's right, and I think that's proper and 

I think a municipality should be. 

But you've got to draw the line somewhere, and I 

think you draw the line at their direct actions and say 

actions of third parties, the municipality shouldnt' 

be liable for. And if you don't do it in here or there 

and we've already cut one out, you haven't done much. 

I urge rejection of the amendment. 

REP. FOX: (144th) 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Rep. John Wayne Fox. 

REP. FOX: (144th) 

Thank you, Mr. Speaker. With all due respect to 

the Majority Leader, I think there's a factor that you 

ought to be aware of and that we ought to consider when 

we vote on this amendment. 

Section 13 paragraph b says, notwithstanding the 

provisions of subsection a, a municipality is not liable 

in certain situations. This is one of them. What we 
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are saying and putting aside what might be in certain 
circumstances a convoluted fact pattern with many 
defendants, unless we adopt this amendment, what we are 
saying to the public is, if the municipality is negligent, 
their agent is negligent in inspecting a site and that 
negligence is the sole proximate cause of injury 
sustained by our citizens, that municipality is off the 
hook. That is what we are doing, and that's a very 
serious step. It's one which I don't think you ought to 
take and for that reason I would suggest that you adopt 
this amendment. 
SPEAKER VAN NORSTRAND: 

Will you remark further on House "U"? 
REP. TULISANO: (29th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Richard Tulisano. 
REP. TULISANO: (29th) 

Mr. Speaker, I read this section the same way 
Rep. Fox does, and I know everybody gets bored with a 
debate between lawyers, I heard them say that during 
our last debate. 

But we're daling with the law, and those one words 
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and the negatives and the conjunctions and how we read 

words together, become very important as to rights and 

duties and obligations of individuals, and therefore, 

Mr. Speaker, for purposes of legislative intent, despite 

the words of the language which we have just heard, is 

it your understanding, Mr. Jaekle, that in a situation in 

which an inspector fails to properly inspect something 

he was required to do as part of his job for a municipality, 

thereby failing to discover a defect which caused injury, 

the municipality would therefore be and continue to be 

responsible for any damages which might occur. Through 

you, Mr. Speaker, is that the intent of the language you 

have drafted. 

SPEAKER VAN NORSTRAND: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, through you, no. The municipality 

would not be liable because the failure to detect a 

defect doesn't cause the injury. The defect itself does 

and the person responsible for the defect caused the 

injury and they should be responsible, and not the 

municipality. Through you, Mr. Speaker. 
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SPEAKER VAN NORSTRAND: 
Rep. Tulisano. 

REP. TULISANO: (29th) 
Thank you, Mr. Speaker. That's what I was afraid 

of because we're splitting hairs. And, Mr. Jaekle in 
all of his examples goes to, talks.; about subdivisions 
and new buildings. I'm talking about abandoned buildins, 
buildings which have been condemned, buildings which are 
closed, buildings in the urban areas of our state in 
which children are attracted to, building in which 
inspectors have an obligation, or the town has been 
called to come down and board them up because that is 
their obligation as a municipality, and they negligently 
fail to do their duty and people are killed and they have 
been killed, and what has occurred, Mr. Jaekle is saying, 
whoever left the building there some time in the past, 
who nobody's even going to find, is going to be responsible 
for it. 

I think it is true. We have read it correctly. 
Rep. Fox has read it correctly, we have read it 
correctly, that in fact we are'going to lea/.te innocent 
victims stranded. The obligations of a municipality 
improperly exercised, failing in their own duty is 
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an attempt in this bill to insulate them. We will rue 
that day in the very near future and each and every one 
of your districts, somebody can get hurt, and I can just 
can't wait for that headline, because as usual, we 
respond to the headlines, and we'll pass another law, 
but it will be too late for that one person. 

Thank you, Mr. Speaker. 
REP. GELSI: (58th) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Fred Gelsi. 
REP. GELSI: (58th) 

Mr. Speaker, just very briefly, and I guess maybe 
Rep. Migliaro always accuses of trying to be like an 
attorney, maybe it's time that a non-attorney does get 
up. 

Within the last few days, we passed a mandate on 
the municipalities that they get all their building 
inspectors and send them to school and that they all 
go under the BOC so that all our regulations and all 
our rules for building inspectors within our municipalities 
are all the same. We might as well do it. Because it 
doesn't make any difference whether they do it right or 
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wrong. Nobody's responsible. Why should we care? 

A couple of years ago, we said they had to go 

take a test and be certified. Why certify them? Let's 

go get the janitor. We'll make him the building inspector. 

Can't sue anybody. Why should we care. The building falls 

down, let's try to find out who built it. Maybe some time 

they left one block out. Great law. We're taking care 

of everybody but the citizens who elect us and put us 

here for a very few and I hope this amendment wuuld pass 

Mr. Speaker. 

SPEAKER VAN NORSTRAND: 

Thank you, Rep. Gelsi. Will you remark? Rep. 

Mary Mushinsky. 

REP. MUSHINSKY: (85th) 

Thank you, Mr. Speaker, I am also familiar with 

that Boundbrook Estates case in Norwalk because that's 

a famous environmental case. That particular case, it 

was failure to detect wetland soils on the lot, not that 

the housing was constructed poorly. The lot was just 

not suitable for a housing foudation. The developer is 

out to make a buck as usual, but the citizens of 

Norwalk had to depend on the building inspector to make 

a determination if these were wetland soils, not a good 
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place to build. The citizens had to rely on the building 
inspector to protect them, and if they can't rely on the 
inspector, then that's the whole point of this amendment. 

We do need this amendment. 
SPEAKER VAN NORSTRAND: 

Will you remark further? 
REP. FRANKEL: (121st) 

Mr. Speaker. 
SPEAKER VAN NORSTRAND: 

Rep. Frankel. 
REP. FRANKEL: (121st) 

I'll be brief. Rep. Tulisano put his finger on 
the problem. Rep. Jaekle makes a good point when he 
points to a third party that's liable, the developer. 
But there are numerous inspectors, there are building 
inspectors, there are health inspectors, there are 
numerous inspectors who people rely upon where there is 
no third party that is being insulated. 

These people are brought in because of their 
expertise. A municipality has responsibilities with 
these inspectors. They're brought in to give the stamp 
of approval and if they are negligent, if they haven't 
done their job properly, the municipality is off the 
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hook, the inspector is off the hook and the victim is 
basically on the hook. 

Zero dollars, as Rep. Pox said a few days ago. 
We're not talking about third party liability, we're 
talking about first party liability., Negligence on the 
part of a municipality and inspections and people rely 
on their expertise, and we are absolving these people, 
we are giving them immunity. Worst of all, we're giving 
them a license to be sloppy. We're giving them a license 
to be irresponsible. We're encouraging them to be 
irresponsible, and that unfortunately is the result of 
what is going to happen by passing this immunity to 
these individuals. 

Like the Senate amendment we passed before, we 
saw the foolishness of providing immunity to school 
teachers in supervision of children, and we receded from 
that position. 

Are we so locked in to party lines that we can't 
see the wisdom of going with this amendment. Is it going 
to destroy the fabric of the entire Chamber and the 
Senate? Come on. For once, put aside partisanship. 
This is something that is not partisan. This is 
something that you can embrace. 
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What are we doing? Are we providing immunity 

for this kind of thing, a license to be irresponsible. 

This is exactly the same as that amendment that we adopted 

before, we embraced from the Senate. 

Please, vote this amendment up. Thank you. 

SPEAKER VAN NORSTRAND: 

Will you remark further on House " u " ? Will you 

remark further on House "U"? If not, staff and guests 

please come to the well of the House. The machine will 

be opened. The Clerk please announce the pendency of a 

roll call vote. 

CLERK: 

The House of Representatives is now voting by 

roll. All members please return to the Chamber immediately. 

The House of Representatives is now voting by roll. All 

members please return to the Chamber immediately. 

SPEAKER VAN NORSTRAND: 

Have all the members voted? Have all the members 

voted? If so, the machine will be locked. The Clerk 

please take a tally. 

Rep. Richard O'Belden. 

REP. BELDEN: (113th) 

Thank you, Mr. Speaker, in the negative please. 
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SPEAKER VAN NORSTRAND: 
The gentleman from the 113th in the negative. 

The Clerk please announce the tally. 
CLERK: 

House Bill 6134 on House "U".. 
Total number voting .144 
Necessary for adoption 73 

Those voting yea 61 
Those voting nay 8 3 
Those absent and not voting 7 

SPEAKER VAN NORSTRAND: 
House "U" fails. 

* * * * * * * * 

House Amendment Schedule "U". 

Delete subsection (b) of section 13 in its entirety 
and substitute the following in lieu thereof: 

"(b) Notwithstanding the provisions of subsection 
(a) of this section, a political subdivision of the state 
or any employee, officer or agent acting within the scope 
of his employment or official duties shall not be liable 
for damages to person or property resulting from: (1) 
The condition of natural land or unimproved property; 
(2) the condition of a reservoir, dam, canal, conduit, 
drain or similar structure when used by a person in a 
manner which is not reasonably,forseeable; (3) the 
temporary condition of a road or bridge which results 
from weather, if the political subdivision has not 
received notice and has not had a reasonable opportunity 
to make the condition safe; (4) the condition of an 
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uhpaved road, trail or footpath, the purpose of which is 
to provide access to a recreational or scenic area, it 
the political subdivision has not received notice and has 
not had a reasonable opportunity to make the condition 
safe; (5) the initiation of a judicial or administrative 
proceeding, provided that such action is not determined 
to have been commenced or prosecuted without probable 
cause or with a malicious intent to vex or trouble, as 
provided in seciton 52-568 6f the general statutes, as 
amended by section 9 of this act; (6) the act or 
omission of someone other than an employee, officer or 
agent of the polibical subdivision; (7) the issuance, 
denial, suspension or revocation of, or failure 
refusal to issue, deny, suspend or revoke any permit, 
license, certificate, approval, order or similar 
authorization, when such authority is a discretionary  ̂
function by law, unless such issuance, denial,_suspension 
or revocation or such failure or refusal constitutes 
a reckless disregard for health or safety; and (8) failure 
to detect or prevent pollution of the environment, 
including groundwater, watercourses and wells, by 
individuals or entities other than the political 
subdivision."

********

REP. LAVINE: (100th)
Mr. Speaker.

SPEAKER VAN NORSTRAND:
Rep. David Lavine.

REP. LAVINE: (100th)
Mr. Speaker, ladies and gentlemen of the Chamber,

I would like to just say several words about the

process.
Once again, we're here taking up a revision of 

basic law at 12:00 at night. Once, starting at 12:00 
at night. Once again, we're dealing with legislation by
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fatigue. Ladies and gentlemen, ladies and gentlemen of 
the press, the people to whom we are responsible, the 
people to whom we are responsible have not had an 
opportunity to tune into this debate. 

The bi-1 came back down from the Senate this 
morning. We could have debated this bill some time during 
the day. But we didn't. The process is important. And 
the process is failing here. However, we come out with 
this tonight, it was not done well, and I think we owe 
it to the men and women of Connecticut not to operate 
by the cloak of darkness. 
REP. RYBAK: (66th) 

Mr/ Speaker. Mr. Speaker. 
DEPUTY SPEAKER BELDEN: 

Rep. Michael Rybak. 
REP. RYBAK: (,66th) 

Mr. Speaker, there is one area of this bill 
that reeks of unfairness. It is the area of joint and 
several liabilty where the plaintiff has no fault 
whatsoever, where the plaintiff is purely a victim. 

Mr. Speaker, I'd like to call LCO 4075. 
DEPUTY SPEAKER BELDEN: 

The Clerk please call LCO 4075 which will be 
designated House Amendment Schedule "V". 
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CLERK: 

House Amendment Schedule "V", LCO 4075 offered 

by Rep. Rybak. 

DEPUTY SPEAKER BELDEN: 

I'll assume the gentleman is requesting permission 

to summarize. Is there objection? Hearing none, please 

proceed, Rep. Rybak. 

REP. RYBAK: (66th) 

Mr. Speaker, members of the House. This amendment 

would change section 3 and joint and several liability 

to provide that where the plaintiff has no negligence 

whatsoever in the case, that the plaintiff is entitled 

to collect from the defendant, or defendants, and they 

are entilted to contribution from each other. 

Where the plaintiff is negligent, we revert to 

the file copy. Your version of joint and several. Mr. 

Speaker, I move adoption. 

DEPUTY SPEAKER BELDEN: 

The gentleman has moved adoption of House "V". 

Rep. Rybak, will you remark further? 

REP. RYBAK: (66th) 

Yes, Mr. Speaker. Mr. Speaker, members of the 

House, this amendment is a fairness amendment. This 
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amendment's not going to cost us any money. Ultimately, 

I don't think it's going to cost insurance companies 

any money because the right of contribution is in there. 

What this amendment says is the victim, the 

dolcon shield user, the DBS patient, the person who's 

suffering from asbestosis from Manville, that they will 

not have to eat the share of the insolvent tort feasor, 

the innocent victim. Not the one who was contributorily 

negligent. Not the one who put themself in a position 

of danger, not the one who should have known better, 

the victim. It's a pure, plain and simple question of 

public policy. 

The file copy is a harsh result, and I think 

because we're taking a very conscious change in 

Connecticut law here, it's not going to mean any 

different in anyone's election I'm sure. But as a matter 

of fairness and for the record, I ask for a roll call 

vote. 

DEPUTY 'SPEAKER BE EDEN: 

The gentleman has requested that when a roll be 

taken, it be taken by roll call. All those in favor 

pleaseindicate by saying aye. 
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REPRESENTATIVES: 

Aye. 

DEPUTY SPEAKER BELDENJ 

A roll call will be ordered at the appropriate 

time. Will you remark further on House "B". 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

DEPUTY SPEAKER' 'BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd0 

Just one question so I make sure I understand 

what this does. In the case of a plaintiff who is not 

responsible at all for an injury, and I'm a defendant 

that may be found because I see you didn't change the 

findings, 1% negligent, that my actions as remote or 

tangential or whatever, I still was found to be 1% 

responsible for the damages to that plaintiff, and 

every other defendant that was more directly involved 

in the causing of those injuries is bankrupt or 

insolvent, in that case, me as the defendant 1% responsible, 

how much of the award do I have to pay, through you, 

Mr.Speaker. 
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DEPUTY -SPEAKE'R '.BELDENs 

Rep. Rybak. 
REP. RYBAK: (66th) 

Mr. Speaker, in that most extreme and unlikely 
example, we would have to pay all of it, Rep. Jaekle. 
REP. JAEKLE: (122nd) 

Thank you, that's what I had thought and what I 
was afraid of, and one of the problems in our joint 
and several liability situation. That's the kind of 
small percentage responsibility that pays the whole tab 
that makes it pretty hard for an insurance company to 
rate my risks and fix a premium on what sort of evaluation 
my potential negligence. That is darned hard to insure 
against and becoming very, very expensive. That's why I 
urge rejection and passage of the bill. 
REP. RYBAK: (66th) 

Mr. Speaker. 
DEPUTY SPEAKER;BELDEN: 

Rep. Rybak. 
REP. RYBAK: (66th) 

We have a distinct difference of public policy 
here. The plaintiff totally innocent victim. We're not 
going to have a one percenter in these cases. We're going 



kpt 

^ House of Representatives 

640 

Tuesday, May 6, 1986 

8134 

to have people in chanis of manufacturing or distribution 

of drugs or supplies or what have you. And the issue comes 

down to who bears it, the innocent person or the person 

who is adjudged to have been partially negligent? 

What I find most interesting in this whole debate, 

is the total lack of concern for public interest here. 

I haven't found the public out here in the halls. They 

didn't rush to the rail in the Gallery to watch the 

vote to reject. They didn't spend a half million to a 

million to get this thing through to be a showcase for 

the country. No. Those are the people that are out 

on the street. Those are the people you go to in 

November. 

And I ask you this one question. If one of these 

situations involved your son, your daughter, your wife, 

your husband, and you walked into my office,never having 

known about this law, and I had to sit you down and explain 

to you and the victim, why it was you have to eat'the 

share of somebody who's ducked into Chapter 11, why you 

won't be compensated, and I say, well the Legislature 

passed that to make insurance more available and more 

affordable, and I can't do anything to help you in that 

regard, go see your legislator. I hope you have a good 
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answer for them. 

DEPUTY: SPEAKER BELDEN: 

Will you remark further on House "v"? If not, 

staff and guests please come to the well of the House. 

An immediate roll call is ordered. The Clerk please 

announce a roll call is in progress. 

CLERK: 

roll. All members please return to the Chamber immediately. 

The House of Representatives is now voting by roll. All 

members please return to the Chamber immediately. 

SPEAKER BELDEN: 

Hafe all the members voted? Have all the members 

voted? If so, the machine will be locked. The Clerk 

will please take a tally. 

The Chair, 113th, in the negative, please. 

The Clerk please announce the tally. 

CLERK: 

House Bill 6134 on House Amendment "V". 

The House of Representatives is now voting by 

Total Number voting 

Necessary for adoption 

144 

73 

Those voting yea 44 

Those voting nay 

Those absent and not voting 

100 

7 



8136 
kpt ,642 
House of Representatives Tuesday, .May 6, 1986 

DEPUTY SPEAKER BELDEN: 

Motion to adopt House Amendment Schedule "V" fails. 
* * * * * * * 

House Amendment Schedule "V". 

Delete subsection (c) of section 3 in its entirety 
and insert the' following in lieu thereof: 

"(c) EXCEPT AS PROVIDED IN SECTION 4 OF THIS ACT 
AND UNLESS OTHERWISE PROVIDED BY LAW, IN A NEGLIGENCE 
ACTION TO RECOVER DAMAGES FOR PERSONAL INJURY OR WRONGFUL 
DEATH, ACCRUING ON OR AFTER THE EFFECTIVE DATE OF THIS 
ACT, IF THE DAMAGES ARE DETERMINED TO BE PROXIMATELY 
CAUSED BY THE NEGLIGENCE OF MORE THAN ONE PERSON, EACH 
PERSON AGAINST WHOM RECOVERY IS ALLOWED SHALL BE LIABLE 
TO THE CLAIMANT ONLY FOR HIS PROPORTIONATE SHARE OF THE 
RECOVERABLE ECONOMIC DAMAGES AND THE RECOVERABLE 
NONECONOMIC DAMAGES EXCEPT AS PROVIDED IN SUBSECTION (g) 
OF THIS SECTION." 

Insert a new section 4 as follows and renumber 
the remaining sections and internal references accordingly: 

"Sec. 4. (NEW) (a) Unless otherwise provided 
by law, in a negligence action to recover damages for 
personal injury or wrongful death, accruing on or after 
the effective date of this act, if the damages are determined 
to be proximately caused by the negligence of more than one 
person and no negligence is attributable to the plaintiff, 
each person who has paid more than his equitable share of 
such judgmement, as determined pursuant to subsection 
(b) of this section, shall have a right to contribution 
from any person who has paid less than his equitable 
share of such judgment, whether or not judgment has been 
rendered against any or all of them. 

(b) The proportionate share of damages for 
which each person is liable in'contribution to other 
joint tortfeasors is calaculated by multiplying the 
recoverable economic damages and the recoverable 
noneconomic damages by a fraction in which the numerator 
is the person's percentage of negligence, which percentage 
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shall be determined pursuant to subsection (f) of 
section 3 of this act, and the denominator is the total 
of the percentages of negligence, which percentages 
shall be determined pursuant to subsection (f) of 
section 3 of this act, to be attributable to all 
persons whose negligent actions were a proximate cause 
of the damages. Any percentage of negligence 
attributable to the claimant shall not be included 
in the denominator of the fraction. 

(c) Upon motion by a party made not later than one 
year after judgment becomes final through lapse of time 
or through exhaustion of appeal, whichever occurs later, 
and after good faith efforts to collect from another 
party from whom the party is entitlted to obtain 
contribution, the court shall determine whether all 
or part of a party's right to contribution is uncollectible 
from the other party, and shall reallocate such uncollect-
ible amount in full among the other liable parties in 
proportion to their respective percentages of negligence. 
The party whose liability is reallocated in nonetheless 
subject to contribution and to any continuing liability 
to the claimant on the judgment. In the event any such 
liability is reallocated to a party obligated to make 
periodic payments in accordance with the terms of any 
agreement or judgment entered pursuant to the provisions 
of section 4 of this act, the payment of the amount so 
reallocated shall be determined in accordance with 
section 2 of this act." 

* * * * * * * * 

REP. TULISANO: (29th) 
Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 
Rep. Richard Tulisano. 

REP. TULISANO: (29th) 

During the debate on the last amendment, there 
was comment made about the people of the State of 
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Connecticut. I took a look up in the Gallery and all 
I saw was a lot of blue badges, but I did see two 
people who do not represent corporate interests or 
trial lawyer interest or anything else. They represent 
victims, and guess where they stand on this bill. 
Four square against it, because they know, they know that 
they will lose in the long run. 

That when seriously injured individuals try to 
collect, and try to make their world over again, they 
will be minimized in their attempts to do so. Funds 
that normally were available to them will no longer be 
available to them. 

Mr. Speaker, in order to minimize that somewhat, 
would you please call LCO 4074. 
DEPUTY SPEAKER BELDEN: 

The Clerk please call LCO 4074 which will be 
designated House Amendment Schedule "W". 
CLERK: 

House Amendment Schedule "W", LCO 4074 offered 
by Rep. Tulisano. 
REP. TULISANO: (29th) 

Mr. Speaker, permission to summarize. 
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DEPUTY SPEAKER BELDEN: 

The gentleman has requested permission to 

summarize. Is there objection? Hearing none, please 

proceed, Rep. Tulisano. 

REP. TULISANO: (29th) 

Mr. Speaker, this tampers ever so slightly for 

want of a better word, with the collateral source 

section of the bill before us, and it says two things. 

That you may not, or will not deduct from your 

collateral source, one, that portion of payments made 

to you pursuant to Title 19 benefits of the social 

security act. 

It would seem to me that shouldn't be deducted. 

The corporate interests of this state should not get the 

benefits of our tax dollars. Federal and state tax 

dollars that subsidize corporate interests of this 

state. If that's not corporate socialism, what is, 

and remember, you don't sign on this one. You're 

writing the first ticket on the train all the way down. 

There's a lot more coming to subsidize those, 

interests in the future. 

Mr. Speaker, I move for adoption of this 

amendment. 
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DEPUTY SPEAKER BELDEN: 

Motion is for adoption of House Amendment 

Schedule "W" . Will you remark, sir? 

REP. TULISANO: (29th) 

Mr. Speaker, in summarizing, I did get into some 

explanation of it. Also to be deducted from the collateral 

source will be reduction in the claimant's recoverable 

damages attributable to his percentage of negligence. 

That is his own self-assurance can at least 

cover those portions which will not be paid now because 

we no longer have a joint and several section of the 

law. We're going to deduct for his own negligence, at 

least let him pay his own insurance coverage to pay for 

his losses. 

Between both of these, we will be fair. Mr. 

Speaker, when the vote is taken, I ask that it be taken 

by roll call. 

DEPUTY SPEAKER BELDEN: 

The gentleman has asked that when the vote is 

taken on House Amendment Schedule "W" it be taken by 

roll call. All those in favor of a roll call please 

indicate by saying aye. 
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REPRESENTATIVES: 

Aye. 

DEPUTY SPEAKER BELDEN: 

A roll call will be ordered at the appropriate 

time. Will you remark further on House Amendment 

Schedule "W"? 

REP. TULISANO: (29th) 

Mr. Speaker, I think we have explained — 

DEPUTY SPEAKER BELDEN: 

Rep. Tulisano. 

REP. TULISANO: (29th) 

I think I have explained what the amendment does. 

I would urge its support. Thank you. 

REP. KRAWIECKI: (78th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEH: 

Rep. Krawiecki. 

REP. KRAWIECKI: (78th) 

Mr. Speaker, a question, through you, to Rep. 

Tulisano. 

DEPUTY SPEAKER BELDEN: 

Please frame your question, sir. 
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REP. KRAWIECKI: (78th) 

Rep. Tulisano, I. don't think I caught your 

definition or reasoning as to why social security 

Title 19 monies qualify as a collateral source. Perhaps 

you could explain that to me. 

DEPUTY SPEAKER BELDEN: 

Rep. Tulisano. 

REP. TULISANO: (29th) 

Through you, Mr. Speaker. As I understand this 

medicaid benefits which come to an individual for which 

they have a right, and as I understand this law, that 

any interest, that any payments made to an individual 

for medical injuries, and they could be Title 19 benefits 

in this case, if they were poor enough, would then be 

deducted from any judgment that an individual will 

receive against a defendant so as not to be as the 

words of the proponents, unjustly enriched. That, 

deduction would mean they would pay less and the 

government would not end up getting areimbursement, I 

gather. Thank you, Mr. Speaker. 

REP. KRAWIECKI: (7.8th) 

Mr. Speaker, through you. 
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DEPUTY SPEAKER BELDEN: 

Rep. Krawiecki. 

REP. KRAWIECKI: (,78th) 

Rep. Tulisano, could you point out the lines in 

the proposed bill that bear out your opinion on the 

definition of collateral source, please. 

DEPUTY SPEAKER BELDEN: 

Rep. Tulisano, do you care to respond? 

REP. TULISANO: (29th) 

Line 30, of the, my amendment, excuse me. 

Through you, Mr. Speaker, I don't have the bill in front 

of me, but the definition reads, damages are awarded to 

compensate the claimant, the court shall reduce the 

amount of such award by the total of all amounts paid to 

the claimant from all collateral sources which are 

available to him,except no reduction for, and one of 

those no reductions for is the language I have put in. 

All amounts paid to the claimant from all collateral 

sources. I guess it's everything they receive, the 

definition of the proposal before us. 

REP. KRAWIECKI: (78th) 

Mr. Speaker. 
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DEPUTY SPEAKER BELDEN: 

Rep. Krawiecki. 

REP. KRAWIECKI: (78th.) 

I won't pursue the questioning any further, but 

I really honestly think that if Rep. Tulisano will take 

a look at the definition of collateral source, the items 

that he's included in his amendment does not qualify or 

come under the definition of a collateral source, and 

I'11 read it to the Body because I think that probably 

is important to some members. 

It says, collateral source means any payments 

made to the claimant on his behalf by any person as 

compensation for personal injury or wrongful death, 

carrying it on a little further, by or pursuant to 

any health or sickness insurance, automobile accident 

insurance to provide health benefits, and any other 

similar insurance benefits, except life insurance and 

the followng. Any contract or agreement of any group, 

organization, partnership, corporation to provide or pay 

for,, reimburse, the cost of hospital health care. 

. And, Mr, Speaker, I just don't believe that the 

item .that' Rep. Tulisano has raised qualifies under our 

definition of a collateral source, and perhaps I can be 

corrected. 
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DEPUTY SPEAKER BELDEN: 

Will you remark further on House Amendment 

Schedule "W"? 

REP. TULISANO: (29th) 

Through you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Tulisano. 

REP. TULISANO: (29th) 

Mr. Speaker, to respond, first, in line^ 262, 

by any person as compensation for personal injury or 

wrongful death, attributable to the incident given rise 

to the cause of action. That may very well be interpreted 

to include a governmental entity. And it has been a 

person, any entity, to compensate for the injury. If 

there's medical damages and the government gives it to 

you, it's deducted. 

And then I recite once again also, in lines 269, 

any contract and go on further. Mr. Speaker, between 

both lines 262 and reading those lines from 269 after-

wards, I would really think it .might include governmental 

benefits, and specifically, Title 19 benefits, and I 

think this bill is void for that purpose. 
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DEPUTY SPEAKER BELDEN: 

Will you remark further? Will you remark further? 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Maybe I can make this a little quicker. Through 

you, a question to the proponent of the amendment. 

DEPUTY SPEAKER BELDEN: 

Please frame your question, sir. 

REP. JAEKLE: (122nd) 

Through you, it's been a while since I dealt with 

it, but aren't Title 19 benefits ones that carry with it 

a right of subrogation under federal law, through you, 

Mr. Speaker? 

REPUTY'w SEEAKER BELDEN: 

Rep. Tulisano; 

REP.TULISANO: (29th) 

Through you, Mr. Speaker, I gather, I only know 

Title 19 benefits, generally they become a lien and 

there's no duty to pay it back, as I understand it. 

As an example, it may become a lien on your property 
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or right to lien, but it may not be a subrogation right 

and further, Mr. Speaker, some of the questions we had 

raised before, there are some limitations on subrogation 

rights even put into this bill which really none of us 

are sure what their meanings are. 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (29th) 

Thank you, Rep. Tulisano, because I know very 

well about the lien rights under Title 19 benefits and 

that indeed makes the governmental entity paying those 

benefits have a right to get any portion of a damage 

award, and the changes that you're talking about, I'm 

not aware.we have changed in the legislation at all in 

terms of limiting rights of subrogation, because our law 

provides for those lien rights and if you will follow 

even under your own amendment on line 33-1/2, there is 

no reduction for collateral source payments which carry 

a right of subrogation, and I believe Title 19 benefits 

carry that right, and thus they are not reduced. There 

is no reduction for those payments. 

And I urge rejection of the amendment because I 

think a redundancy is being created between sections 4 and 
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5 and I can only think of one purpose and that's, to 

defeat the bill. I urge rejection of the amendment. 

REP. TULISANO: (,29th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Tulisano. 

REP. TULISANO: (29th) 

Through you, Mr. Speaker, a question to Rep. 

Fleming, Chairman of the Human Services. 

DEPUTY SPEAKER BELDEN: 

You take your chances, sir. Please frame your 

question. 

REP. TULISANO: (29th) 

Maybe Rep. Fleming can tell us, since he understands 

human services issues, the difference between subrogation 

rights and lien rights, which adhere through Title 19 

benefits to the State of Connecticut. 

DEPUTY SPEAKER BELDEN: 

The Chair believes you're skating on thin ice, 

sir. Rep. Fleming. I believe Rep. Fleming declines to 

respond, sir. 

REP. TULISANO: (29 th.) 

Through you, Mr. Speaker, may I ask one more 
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question? If he doesn't want to respond, fine. 

DEPUTY SPEAKER BELDEN: 

Certainly, sir. 

REP. TULISANO: (29th) 

Are title 19 benefits paid, through you, Mr. 

Speaker, for medical costs? 

DEPUTY SPEAKER BELDEN: 

Rep. Fleming, would you care to respond to that 

inquiry? 

REP. FLEMING: (16th) 

Through you, Mr. Speaker, yes. 

DEPUTY SPEAKER BELDEN: 

Rep. Tulisano. 

REP. TULISANO: (29th) 

Thank you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Will you remark further on House "W"? If not, 

staff and guests please come to the well of the House. 

An immediate roll call is ordered. The Clerk please 

announce a roll call is in progress. 

CLERK: 

The House of Representatives is now voting by 

roll call. Will all members please return to the Chamber 
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immediately. 

The House of Representatives is now voting by 

roll call. Will all members please return to the 

Chamber immediately. 

DEPUTY SPEAKER BELDEN: 

Have all the members voted? Please check the 

board to determine if your vote is properly recorded. 

The machine will be locked. The Clerk will pi 

take a tally. 

The gentleman from the 113th in the negative. 

REP. LAVINE: (100th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. David Lavine. 

REP. LAVINE: (100th) 

In the affirmative. 

DEPUTY SPEAKER BELDEN: 

Rep. Lavine from the 100th in the affirmative. 

The Clerk please announce the tally. 
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CLERK: 

House Bill 6134 on House "W". 

Total number voting 144 

Necessary for adoption 73 

Those voting yea 58 

Those voting nay 86 

Those absent and not voting 7 

DEPUTY SPEAKER BELDEN: 

Motion to adopt House Amendment Schedule "W" fails. 
* * * * * * * * 

House Amendment Schedule "W". 

Delete section 4 in its entirety and substitute 
the following in lieu thereof: 

"Sec. 4. Section 1 of public act 85-574 is 
repealed and the following is substituted in lieu 
thereof: 

In any CIVIL action^ ACCRUING ON OR AFTER THE 
EFFECTIVE DATE OF THIS ACT, (for damages for personal 
injury or wrongful death file on or after October 1, 1985,) 
whether in tort or in contract, (arising out of the 
rendition of professional services by a health care 
provider in which ) WHEREIN THE CLAIMANT SEEKS COMPENSATION 
FOR PERSONAL INJURY OR WRONGFUL DEATH AND WHEREIN liability 
is admitted or is determined by the trier of fact and 
damages are awarded to compensate the claimant, the court 
shall reduce the amount of such award by the total of 
all amounts paid to the claimant from all collateral 
sources which are available to him, except that there 
shall be no reduction for (1) collateral sources for 
which a right of subrogation exists^ (2) THE AMOUNT OF 
COLLATERAL SOURCES EQUAL TO THE REDUCTION IN THE 
CLAIMANT'S RECOVERABLE DAMAGES ATTRIBUTABLE TO HIS 
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PERCENTAGE OF NEGLIGENCE PURSUANT TO SECTION 3 OF THIS 
ACT, and (3) ANY PAYMENTS MADE PURSUANT TO TITLE XIX 
OF THE SOCIAL SECURITY ACT, AS AMENDED. Upon a finding 
of liability and an awarding of damages by the trier of 
facts, the court shall receive evidence from the 
claimant and other appropriate persons concerning the 
total amount of collateral sources which have been paid 
for the benefit of the claimant. The court shall also 
take testimony of any amount which has been paid, 
contributed, or forfeited by, or on behalf of, the 
claimant or members of his immediate family to secure 
his right to any collateral source benefit which he is 
receiving as a result of such injury or death, and 
shall offset any reduction in the award by any such 
amount." 

* * * * * * * * 

REP. WOODCOCK: (14th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. John Woodcock. 

REP. WOODCOCK: (14th) 

Thank you, Mr. Speaker. I have good news for 

the Chamber. This is going to be the last amendment. 

However, Rep. Tulisano does have some wrapup remarks. 

Mr. Speaker, members of the Chamber, over the 

last six months, if not a greater period of time, we 

have all been flooded and inundated with a lot of 

information, a lot of opinions, a lot of reasons, and 

a lot of finger pointing as to why we are debating the 

bill that we're talking about in the wee hours of this 

morning. 
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I was skeptical from day one about the c l a m s of 

the insurance industry and their pointing their finger 

at the civil justice sys±em, and obviously, I'm in the 

minority in this Chamber. 

However, I think it's important that the record 

reflect, a few facts and what I'm come upon in the last 

week, now I'm talking about the last week to 10 days, 

is a number of news items that have appeared. The first 

one,. April 21 edition of Business Week, which, is hardly 

a Ralph. Naderite publication. There's an article in 

Business Week that's entitled The. Explosion in Liability 

Lawsuits is Nothing but a -Myth. 

In Business Week it says, the critics of America's 

liability system used the tales to prove the necessity 

of radical changes in the tort law, the rules that govern 

injury claims. But behind the anecdotes, however, the 

hard, undramatic data don't make the case. And startling 

new- eyidence suggests that the lawsuit crisis may not 

eyen exist. That's from Business Week, two weeks ago. 

On! April 30, one week, ago, Wall Street Journal, 

article, A*etna profits on operation SORT in first 

period, provides that Aetna, this, article provides that 

Aetna's: profits have more than doubled in the first 
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quarter of 198 6 mostly because of a turnaround in the 

commercial property casualty business, liability. 

That's 10 days ago if not less. 

A. M. Best, the business reporting service for 

the insurance industry of the world released a report 

on April 30 for the State of Connecticut. The report 

is very interesting. Over the past 10 years in medical 

malpractice premiums, the industry received $1.3 billion 

in premiums that were paid in, and they paid out in 

claims, $460 million. That's over $700 million that they 

did not pay out. 

In the area of medical malpractice, it was 

$33Q million paid in, $111 million paid out, and total 

in all their property casualty was $15 million in 

premiums paid in and $7 billion in claims paid out 

over that 10 year period, they paid out 41C on a dollar, 

and I ask you, is this an industry that's suffering 

financially.? 

Finally, we're debating tort reform last week, 

and the Wall Street Journal has an article in here, 

quoting a spokesman from the insurance service office 

in New York which is the. industry press office. They 

are the ones that are responsible for furnishing state 
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-governments and the national government with data and 

with industry positions, and I quote this gentleman. 

"The current affordability and availability problem in 

the industry have nothing to do with anti-trust 

exemptions. The current problem is because companies 

were underpricing premiums due to over-competition in 

the past." That's right from the industry. That's not 

even a week ago. 

So where am I going in this statement of mine? 

I guess what I'm saying is, the industry has not proven 

its economic case. The industry has asked the State 

Legislature to enact legislation which will take away 

rights that victims and citizens have held for many, 

many decades. And the industry has not given us 

justification to do that. 

In return, we have queried and asked the industry 

whether or not this legislation will assist affordability 

and availability and we received no commitment. 

So I'm going to offer an amendment tonight that's 

going to give the insurance industry an opportunity to 

put their money where their position and their mouth 

has been. 

We legislators have been looking for something to 



kpt 
^ House of Representatives 

8156 
662 

Tuesday, May 6, 1986 

give back to the people. We're obviously going to be 

taking away some very basic rights that's going to 

severely hinder and hamper claimants. 

So at this time, I'd like to have the Clerk call 

LCO 4176. And when he does, I ask that I be given 

permission to summarize. 

DEPUTY SPEAKER BELDEN: 

The Clerk please call LOC 4176 which will be 

designated House Amendment Schedule "X". 

CLERK: 

House Amendment Schedule "X", LCO 4176 offered 

by Rep. Woodcock. 

DEPUTY SPEAKER BELDEN: 

The gentleman has requested permission to 

summarize. Is there objection? Hearing none, please 

proceed, sir. 

REP. WOODCOCK: (14th) 

Thank you, Mr. Speaker. Members of the House, 

the amendment would require that liability insurance 

carriers here in the State of Connecticut reduce their 

premiums within six months by one-third from the rate 

for coverage that's in effect on the effective date 

of this act. One-third reduction in premiums that 
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they're charging to Connecticut consumers and premium 

payers. 

It further provides that these premiums will be 

held until July 1, 1991 and the amendment further 

provides that if liability carriers writing insurance 

here in the State of Connecticut offer other insurance 

lines in other states, that they make those particular 

lines available here in our state. 

Mr. Speaker, I move its adoption. 

DEPUTY SPEAKER BELDEN: 

The gentleman has moved for adoption of House 

Amendment Schedule "X". Will you remark further, sir? 

REP. WOODCOCK: (,14th) 

Mr.Speaker, I think in my introductory remarks, 

I basically laid out the rationale behind this amendment. 

I think it gives us a chance to give the people of the 

State of Connecticut back something tangible, because 

what we're taking away is very intangible tonight, but 

it's going to become very tangible to people when they 

have to bring claims in the future. 

And the industry has maintained from day one, 

that they're losing money. They haven't proven that. 

They haven't lived up to their assurances that they will 
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be assisted as far as the marketplace is concerned. I 

think what this amendment does, is it gives the people 

back something. I don't think, it gives them back enough 

for what they're giving up, but at least it's a step in 

the right direction. 

I urge your support and I ask that when the vote 

be taken, it be taken by roll. 

DEPUTY SPEAKER BELDEN: 

The gentleman has asked for a roll call vote. I 

will try your minds. All those in favor of a roll call 

vote please indicate by saying aye. 

REPRESENTATIVES: 

Aye. 

DEPUTY SPEAKER BELDEN: 

The twenty percent rule has been met. A roll 

call will be ordered at the appropriate time. Will you 

remark further on House Amendment Schedule "X"? 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

Mr. Speaker, I can hardly believe this amendment 
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This amendment would say every insurance company 

reduces their insurance premiums by 33^1/3. Why not 

go 50? Why not go 75%, 9-0%? 

How about offer it free for ayear or five years, 

I don't know where a third came from? We've got a tort 

reform package and it's a tort reform package. It 

reaches somewhat into the lawsuits. Lawsuits that if 

you want to bring out press clips, lawsuits that can 

take two years, three years, four years, five years and 

you'll find longer after appeals, before judgments have 

changed. 

Tort reform package is becoming effective 

October 1, and only for causes of actions, the injuries 

that happen after October 1. 

I'm sorry, I don't think there is a quick fix. 

I think it's tort reform reaches somewhat into a 

structural change, and it may take years before we 

see positive benefits. I think the atmosphere changes. 

I think actuaries can make some projections. I think 

underwriters see .a change. But a one-third reduction 

in premiums? This falls into the category of hocus 

pocus.. I don't believe it. I don't think it's a 

sincere amendment. I can't believe that members even 



' . 8 1 6 0 

kpt 

House of Representatives 

gave it a roll call vote. 

I'm sorry, I really have trouble taking it serious. 

Obviously, I'm going to vote against it. I don't under-

stand how anybody could responsibly vote for it. And 

if you keep going low enough, you'll find there won't 

be any insurance available in the State of Connecticut 

because they're not going to write at a loss. They're 

not going to write where they can't make money. They're 

not going to write where premiums can't cover losses. 

I think I've said more than enough. I urge all 

the members to vote no. 

DEPUTY SPEAKER BELDEN: 

Will you remark further? If not, staff and guests 

please come to the well of the House. An immediate 

roll call is ordered. The Clerk please announce a roll 

call is in progress. 

CLERK: 

The House of Representatives is now voting by 

roll call. Will all members please return to the 

Chamber. The House of Representatives is now voting by 

roll call. Will all members please return to the Chamber 

immediately. 

666 
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DEPUTY SPEAKER BELDEN: 

Have all the members, voted? Is your vote properly 

recorded? The machine is still open. Take your time. 

The machine will be locked. The Clerk will please 

take a tally. 

The Chair from the 113th votes in the negative. 

The Clerk please announce the tally. 

CLERK: 

House Bill 6134 on House "X". 

Total number voting 143 

Necessary for adoption 72 

Those voting yea 14 

Those voting nay 129 

Those absent and not voting 8 

DEPUTY SPEAKER BELDEN: 

Motion to adopt House Amendment Schedule "X" fails. 
* * * * * * * * 

House Amendment Schedule "X". 

After section 16,insert new sections 17 and 18 
as follows and renumber the remaining section accordingly: 

"Sec. 17. (NEW) Notwithstanding any provision 
of the general statutes, within six months of the effective 
date of this act, all insurance carriers providing 
insurance coverage for property, casualty or liability 
rieks, including business and professional liability 
insurance and municipal liability insurance, shall 
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reduce premiums for any such, insurance coverage by 
thirty-three and one-third per cent from the rate for 
such coverage on the effective date of this. act. Such 
insurance carrier shall not increase such premiums 
thereafter for the duration of the term ending July 1, 
1991. 

Sec. 18. (NEW) On and after the effective date 
of this act, each insurance carrier writing one or more 
of the insurance lines described in section 17 of this 
act in this state shall offer, in this state, all such 
insurance lines made available by such carrier in any 
other state." 

* * * * * * * * 

REP. TULISANO: (29th) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Richard D. Tulisano. 

REP. TULISANO: (29 th.) 

Mr. Speaker, we will not debate this bill much 

longer. (Applause). But there are a few things that 

must be said before we vote on it. 

The last, time it was 5:00 in the morning,, and 

we refrained. This is the second time we're forced to 

deal with this very important issue of what is now 

termed tort reform and I put that in quotes in the 

middle of the night. 

We're all tired. I'm just as tired as all of 

you, and we were just as tired the last time we had &o 
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debate this issue. The legislation before us presents 

us with major policy decisions which we have, not been 

allowed to be debated in a reasoned atmosphere which 

is worthy of this Chamber. 

This process and the members of this House have 

been abused by the failure of the General Assembly to 

act in a reasoned and responsible atmostphere. 

This bill has been deprived of the benefits of 

s.unshine. There are benefits to society that we gain 

when we debate in a truly deliberative nature and manner. 

We are dealing today with matters of law, law that has 

been developed for over 200 years, and we dispose of it 

in two and three hours without real great investigation. 

Each segment of this proposal deserves more from 

each and every one of us. It deserves at least a 

minimum of a year of study. We should be looking not 

at the short term expected impact, but at the long term 

impact of this legislation. We must be the proverbial 

fools who rush in where others fear to tread. 

Have we dealt with an insurance crisis? Here we 

are, the insurance capital of the world. We study 

possible impact of substantive proposals on the industry 

as it might relate to that crisis, but with the law, the 
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law. that affects each and every one of you and each, 

and every one of your constituents in a way w.e haven' t 

even thought of yet, or considered. We just do it. 

No thought for the victims. No thought or concept, or 

should I say, no care of what occurs in the future. 

Let _rae tell you what the real impact of this law 

is going to be. It's not the cut in attorneys' fees, 

it's, not the structured payments.. Where it's really 

going- to be is the small cases of all your constituents, 

the small accidents, the $40,0.0.0. accidents, the $50,000 

accidents which no one will be. encouraged to settle any 

more.. They're going to have to hold out. Why? Because 

if the go to trial, insurance companies will make money 

on the trial. 

Lawyers are going to still do the same business. 

People, citizens, will be injured, because rather than 

be encouraged to settle cases fairly and rationally, 

in a reasonable time frame, there is no encouragement 

to the insurance companies to settle cases. 

Why should they give you $50,0.00 on a settlement, 

or $20.,0Q.Q on a settlement, if they can go to court 

and deduct a portion for your negligence, a portion 

fox the collateral sources, and save $10,000 to $15,000? 
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If I were them, that's, what I would do. It's not 

the big. cases. That's all we talk about here is the 

million, million and a half dollar cases, but in the 

long run, it will be the small people who will really 

be hurt and deprived of access to the courts. 

And let me tell you what's wrong with the 

collateral source provision, as nice as it sounds. 

When I was young and first married, I was laid off from 

work,, and my wife was employed, but I kept our insurance 

health premium going in case there was an injury. Let 

me tell you how collateral sources really works in a 

very small way. And you think about it when we go home 

tonight. 

Sometime in the past I must have broken my wrist 

and I had to have an operation. And I was 19 and naive, 

and I thought, well, I paid for my insurance. My wife 

paid for her insurance. We both covered each other. 

We'll both get paid. Guess what? There was a special 

contract provision which I was too naive then to know 

about which said, oh, no, we only cover the unpaid 

portion of the other. I'm still not quite sure how it 

works. But I do know that I had a thousand dollars of 

doctor bills that I had to pay for that were totally 
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uncovered because my insurance company paid the whole 

thing and the amount we were paying on the other side 

would only pay part of it. 

And that was the time when I decided when I was 

much more younger and much more radical,' that there was 

something wrong with the system. And I mellowed as I 

got older, but I'm back here in 1986 and the mellowing 

is going away, because I see the same attack going on 

once again. And in the end, you and the people of this 

state will be short out of their pockets, while somebody 

else is getting rich, and it's people who don't deserve 

to get rich. 

Thank you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Will you remark further? 

REP. FRANKEL: (121st) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Robert Frankel. 

REP. FRANKEL: (121st) 

Vote. Vote. Have you got your finger on the 

button already. Nobody's been listening. Desks have 

been moving around, we're doing one of the most important 
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pieces of legislation we've done in decades. And we're 

doing it at 2:00 in the morning. We're just in a hurry 

to get out. It's a shameful day, and I'm ashamed of 

being part of the process the produces something at 

this time of night under these circumstances. 

We've stopped listening, we're just in a hurry, 

let's go home, push the button. Think about what you're 

doing. Think about how we look to people of the State 

of Connecticut, because I'm ashamed of how we look. 

Thank you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Will you remark further? Rep. Rapoport. 

REP. RAPOPORT: (18th) 

Mr. Speaker, what Rep. Frankel said triggers 

something that I wanted to say and I have been thinking 

about a little bit this evening. 

I voted for the bill the other night when it 

first came up, and I intend to vote against it tonight. 

For two reasons, one, we have weakened it. We 

have further eroded the protection of victims' rights 

by stripping off the amendment, but secondly, I think 

as a freshman legislator, and in fact as someone who's 

been somewhat peripheral to the tort reform debate 
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during this session, not being on either committee, I 

think the process has been terrible, but in fairness, 

it's not, it is not a process that has been terrible 

starting tonight or starting the other night. It is a 

process that throughout this Session has been designed 

to produce a bad piece of legislation and I don't say 

that in a partisan way. We had a Governor's Commission 

on this issue that was stacked with insurance represen-

tatives . 

We had an insurance commissioner whose initial 

response to the crisis was to say, we have to protect 

our insurance companies. That's our main responsibility, 

and who was very slow to realize that we had a serious 

problem both in terms of rates, in terms of availability 

and in terras of victims' rights. 

We separated early on, the insurance issue from 

the tort reform issue when clearly, they are inextricably 

linked. When they went to the two separate committees, 

both committees, both the Insurance Committee and the 

Judiciary Committee, in effect, took go slow approaches. 

What both committees said in their own parallel ways, 

I think, was let's deal with the most immediate, most 

concrete things and let's study the other things. 
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In the case of the Insurance Committee, that 

report- was quickly accepted. We'll study the consumer 

advocate, we'll study prior approval. The only things 

we'll do is increase the notification and some other 

minor changes. That was fine. 

In the case of the Judiciary Committee, their 

report, their document, their vote was attacked swiftly 

and savagely, both by members of the Chamber and more 

importantly by groups that are lobbying on the outside. 

We had an intense, incredibly high-tech lobbying operation. 

I can say, I don't know what other people's experience 

was, I received well over 200 letters, some on handsomely 

designed stationery as has been commented on,all in favor 

of tort reform. 

We had a bandwagon mentality where once the mood 

was set and the stage was set to eliminate liability and 

eliminate responsibility, the municipalities jumped on 

board. Let's think of every single way that we can 

exempt ourselves from liability and stick it into the 

bill. 

The insurance companies got in on it clearly in 

the beginning. And we've ended up with a bill that was 

hastily, although painstakingly drafted, I know, debated 
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attempted to be amended, stripped off, back, and finally 

tonight, voted on in such a way that 20 members who 

voted for the collective bargaining exemption last week 

voted against it today, not I suspect because they 

didn't believe it any more, but because of the lateness 

of the Session, we can't afford to let it go back to the 

Senate so we have to do something that is bad because 

otherwise we might not get anything at all. 

I just feel like the process has been bad. We 

should understand that it has been bad, and I guess the 

only saving grace in my mind is that what is done, if it 

turns out not to be right upon reflection, can be undone 

and I say this really not clearly to impact the debate 

tonight, but to put a thought at least for next year, 

that if these issues will not go away, we have another 

chance next year to look at it. Let's do it in a way 

that will make ourselves proud rather than at least in 

my case, makes me feel like we have done something bad 

and in a sense it was inexorable and, but it doesn't 

make me feel any better about it. Thank you, Mr. 

Speaker. 

DEPUTY SPEAKER BELDEN: 

Will you remark further? 
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REP. STOLBERG: (93rd) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Irving Stolberg. 

REP. STOLBERG: (93rd) 

Mr. Speaker, there don't seem to be any more lights. 

I'm sure the Majority Leader will want to conclude the 

debate, and I wasn't going to speak but Rep. Rapoport's 

comments really speak for me in many ways also. 

I have been a; peripheral part of this process for 

a couple of months now, and I have tried to contribute 

to it and again, as I indicated before, I voted for a 

number of sections. A few nights ago, I voted for the 

final product and tonight I'm impelled to reverse my vote 

on the final product also. 

Not because the final product has changed that 

much, but because the process altered significantly this 

evening. All of a sudden, it was no longer a product of 

the Chamber, but a product of one of the caucuses of the 

Chamber, and that's too bad because this and the tax 

package and the education package indeed virtua-ly every 

single significant piece of legislation of the 1986 

Legislative Session has faced us in the last 24 hours of 
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the Session. 

Now this is not an indictment of the individual 

leaders down here. I have great respect for committee 

chairmen and for the Speaker and the Majority Leader. 

But I think what we want to take away from this late 

hour in the morning, is as Rep. Rapoport said, a greater 

understanding of the process so that whomever is back in 

the majority next year, can make sure that this doesn't 

happen again, can insure that major legislation comes 

out of committees earlier, that major legislation is the 

product of legislative give and take, not lobbyist give 

and take and that that process is meant to work for the 

people so that last early morning of this Session we are 

not faced with very complex, very, very significant 

decisions that it's either yes or no on. 

Again, this is not a condemnation of our friends 

and colleagues here, but it is, I hope, an underlining, 

something that we've got to work together. I hope across 

both sides of the aisle, to make work better. 

Mr. Speaker, it's really difficult for me to vote 

against this because I've invested a lot of myself in 

trying to get a process to any product that would work 

and I'm sorry that the thing bounced in the last couple 
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of days and I'm sorry that the decision was made that 

we've got to go with something that we did not create 

because it's the last moment and it's that or nothing. 

I understand that. I sympathize with it. I've been in 

that position before, but I nope those of us who come 

back can change that next year. 

DEPUTY SPEAKER BELDEN: 

Will you remark further? 

REP. JAEKLE: (122nd) 

Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Rep. Jaekle. 

REP. JAEKLE: (122nd) 

I can hardly believe what I've heard with the 

last few speakers. I heard somebody say that nobody's 

been listening. 

Well, this bill has been debated longer than 

any bill in my 10 year history here in the General 

Assembly. What about 9-1/2 hours of defiate in just 

this Chamber, on just this one issue? 

Now, that's been a lot of talking and I've been 

sitting here and doing a lot of listening. But more 

importantly, a lot of us have been listening to the pleas 
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for help from people who are finding not just that the 

insurance is too expensive, but sometimes not available. 

And sometimes only so expensive that you hear about 

obstetricians saying, I'm not going to deliver any more 

babies again. 

I had a bus company in my town that said the cost 

of insurance was so much per bus they weren't going to 

run the busses any more. I think there really was a 

crisis. I think there is a crisis. And I'm not calling 

this a quick fix or a magic cure, but something had to 

be done. 

I heard in debate, wait a minute, you don't want 

to have some sort of penalty for bringing a case without 

probable cause because you know in a medical malpractice 

case, you sue everybody in sight. Now that's what is 

one of the problems with our legal system. You do. You 

sue everybody. One of the maximum in law is that you 

can sue anybody for anything. You may not win, but give 

it a shot because you might. Even if you have no basis, 

you can always try. 

Well, now the hour. This bill was first brought 

up at 9:00 last week. 'Not the last minute, not the last 

day, not the last 24 hours, not even in the last week of 
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the General Assembly. Nine o'clock, that was a pretty 

reasonable hour by any standard under all of my years 

here, to bring up a major bill, 9:00.And you know, we 

went through amendments between then and now, A through 

X. Now I know that's happened, and we topped that on a 

tax package. That's a little different. But A through 

X on this, and nobody's listening, hasn't been 

thoroughly debated? 

I think it's been pretty thoroughly debated and 

I think the issues and the needs were made very clear 

and this is in response to what many have heard, and 

in terms of bringing it up at 12:00, I frankly don't 

know why the Senate made some changes, and it's as if 

we've got to accept what they wrote. Think of the 

three amendments. D, which did make a change on collateral 

so.urce benefits. In keeping with the whole bill, I don't 

know that that's the Senate rewriting of the legislation. 

I think that was about a line and a half of text. 

Deleted the municipal liability section that I have a 

hunch some senator saw was the object of the most 

criticism in the bill and in a way of avoiding that 

sort of debate. 

A rewrite? Not a word was added. In fact, a 
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minor section sub 9 in 13(b) I believe, was changed, 

eliminated. And then add to the study something to pay 

for victims who have a recovery against an insolvent 

defendant to see whether, maybe we set up something like 

our criminal injuries compensation.board. 

A rewrite? I don't think so. Now, as to the 

lobbyists, I know they've been all over the place. And 

I've seen lots of things they've written, and they were 

pretty tricky this way, shading that way and all of the 

trial lawyers were just on the other side, and legislators 

sat down and wrote this, and tried to strike a reasonable 

balance to come up with an answer to a very serious 

problem. 

That's what we do all the time. And taking it up 

at 12:00, well, I heard there were another 30 amendments 

filed to a bill that we had debated for seven hours 

last week. And when the bill's back within a day of 

adjournment, how else do you handle,just a few individuals, 

think about it. Who was debating against this bill 

through all nine and a half hours? Everybody? Half 

the members? Thirty? This bill passed by a vote of 

117 to 30. Are we going to get into a situation where 

as soon as you file 50 amendments, the bill's dead. 



8177 

kpt ,683 

House of Representatives Tuesday, May 6, 198 6 

It's kind of a pocket veto, or an amendment 

veto, you just pile them up so high, you can't take up the 

bill because you won't have time for anything else. 

I really don't see that this has been that 

extraordinary other than the length of the debate. 

The process? We've done bills beyond midnight and I'm 

sure we'll do more in the future. That is, I guess, 

the nature of the General Assembly, especially in the 

short year. There's a lot of work in a short amount of 

time. This is not that extraordinary. 

The policy issues we can differ. Do you agree 

with doing it, not agree with doing it. Has the balance 

been struck too far this was or that way? That's all 

legitimate. But the process? This bill's been treated 

like most others that have people interested on both 

sides, for and against. 

Two hundred letters? I"had more than that on 

the bottle bill, and that was, well, you know, I didn't 

start saying, oh, special interest. Happens all the 

time. That's what we do, we hear from our constituents, 

and some organize. Big groups organize. Peoples' groups 

organize. That's what we get, and that's what I hope 

we listen to and responded to in this legislation. I 
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think we should all vote for the legislation, or that 

our votes be based on the merits and not something about 

process and lateness of the hour, and who we've heard 

from and how long, because I think that's pretty much 

even, and I think we should vote it up or down, based 

on the merits of the legislation. Thank you. 

REP. CUNNINGHAM: (143th) 

Mr. Speaker. 

DEPUTY SPEAKER _BELDEN: 

Rep. Cunningham. 

REP. CUNNINGHAM: (148th) 

Mr. Speaker. Very, very briefly. I do not believe 

this bill will do what it sets out to do, and I do believe 

some sections of it violate our state constitution. And 

following my oath of office, despite the feelings of my 

party, I will not support it. Thank you, Mr. Speaker. 

DEPUTY SPEAKER BELDEN: 

Will you remark further? If not, staff and guests 

please come to the well of the House. An immediate roll 

call is ordered. The Clerk will please announce a roll 

call is in progress. 

CLERK: 

The House of Representatives is finally voting by 
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roll.. All members please return to the Chamber immediately 

The House of Representatives is now voting by roll. All 

members please return to the Chamber immediately. 

DEPUTY SPEAKER BELDEN: i 
Have all the members voted? If so, the machine will 

be locked. It's not locked yet. The machine will be locked 

The Clerk please take a tally. 

The Chair, of the 113th, votes in the affirmative. 

The Clerk please announce the tally. 
CLERK: 

House Bill 6134 as amended by House "A", "C", c.nd 
"G" and Senate "B" and "E". 

Total number voting 144 

Necessary for passage 73 

Those voting yea 112 

Those voting nay 32 
Those absent and not voting 7 

DEPUTY SPEAKER BELDEN: 

The bill as amended by House "A"-, "C*, "G", 

Senate "B" and "E" is passed in concur--ence with the 

Senate. 

REP. ZAJAC: (8 3rd) 

Mr. Speaker. Mr. Speaker, 
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Date: February 26, 1986 
Location: Senate Chambers, Hartford, CT 
Presiding Chairperson; Senator Johnson 

Location: Fairfield 
Presiding Acting Chairperson: Representative Dudchik 

SPEAKER ORGANIZATION/ 
INTEREST 
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ORAL 
TESTIMONY 

WRITTEN 
TESTIMONY 

HARTFORD 

Ralph Elliot, Esq. 
President 

Joel Cogen, Esq. 
Exec. Dir. and 
General Counsel 

Steven 
Middlebrook, Esq. 
Vice Pres. and 
General Counsel 

Conn. Bar. Assoc. 

Conn. Conf. of 
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Insurance Assoc. 
of Conn/Aetna Life 
and Casualty 

171-74 

179-90 
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Medical Society 
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Esq. 

Conn. Trial 
Lawyers Assoc, 

226-28 

228-34 
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William R. 
Davis, Esq. 

George Royster, Jr. 
Esq. 

John Rothgaeber, 
Esq., Senior Vice 
Pres. and General 
Counsel 

Riscassi and 
Davis, P.C. 

Conn. Business 
and Industries 
Assoc. 
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237-39 

239-43 

290-93 

300-05 
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FAIRFIELD 

Dorothy Dunkel Medical Mal-
practice 
Plaintiff 
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Kathleen Leary 
Vice President of 
Gov't Relations 

Mary Gay 
President 

Dr. Edwin Merrit 
Superintendant of 
Schools, Trumbull 
Howard Meinke 

Roy Steiner 

Sue Hutchinson 
Housing Advocate 

Harry P; Harris 
Vice Pres. and 
General Manager 

Lee Samowitz 

Business Industry 245-46 
Council, Bridgeport 

315-17 

Fairfield County 
Victims Assoc. 

246-47 

Conn. Assoc. of 248-49 
School Administrators 

Conn. Homebuilder's 249-50 
Assoc. 

Small Contractor/ 
Home Construction 

Homebuilder's 
Assoc. 

Southwestern Area 
Commerce and 
Industry Assoc. 
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252-55 
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257-58 

326-27 
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Jude Hersey 
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Jr., Esq., Pres. 
and General Counsel 
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Esq. 
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of Insurance Reform 
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William Malcomb 
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Agents of Conn. 
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APPENDIX 

Statement by 
Stephen Middle-
brook, Esq. 

Statement by 
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Esq. 
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President 
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Statement by Edwin 
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Brain Injury Assoc., 
Inc. 

2206-08 

38. 



4 
Matthew Schaffner, 
Esq. 

James Vermulen 

Attorney For 
Asbestos Victims 

Asbestos Victims 
of America 

1916-1918 

1918-1924 

2255-57 

2193-2205 

(pages 1925-67 missing) 

Tim Norbich 
Exec. Dir. 

David Bingham 

Elroy Raines, Esq, 

Judy Edwards, 
Exec. Dir. 

Robert Hunter, 
Pres. 

Susan Merrow 

Conn. State 
Medical Society 

Obstetrician/ 
Gynecologist 

Consultant In 
Medical Liability 
Risk Management 

Conn. Society 
of Architects 

National Insurance 
Consumer Org., 
Virginia...,...,.., 

Conn. Clean 
Water Coalition 

1968-1979 

1979, 1982-93 

1980-82, 
1985-93 

1993-1996 

1996-2020 

2319-27 

2339-41 

2379-2407 

2021-? 

(pages 2022-2052 missing) 

Podolsky, Esq. 

John Rathgeber, 
Esq., Senior 
Vice Pres. and 
General Counsel 

Conn. Business 
and Industry 
Council (CBIA) 

?-53 

2053-2056, 
2058-2075 

2195-64 

39. 



4 
William A. 
Jr., Pres. 

Flint 

John P. Hess, Sr 

A.W. Flint Co. 
(Ladder Manu-
facturer ) . 
Re: Products 
Liability 

CLUCPCU-
Insurance Agent-
Pres. of Conn. 
Chapter of Nation-
wide Ins. Ind. 
Contractors Assoc. 

2056-2058 2337-38 

2067-? 

(pages 2068-2075 missing) 

Faith St. Claire, Conn. Engineers ?-2078 2354-2355 
Exec. Dir. in Private Pract-

ice and Conn. 
Society of Pro-
fessional Engineers 

Connie Diaz Victim Assistance 2078-? 
Program of the 
United Soc. and 
Mental Health 

(pages 2079-2093 missing) 

Wollen 

Philip Steele 

David Hemond, 
Esq. 

Conn. Chiro-
practic Assoc. 

Law Revision 
Commission 
Re: Time Sharing 

9 

2094-2096 

2097-2098 

40. 



Plans 
Bernie McKinnin, 
Pres. 
Fred Holth, Esq. 

Kathleen Leary, 
Vice-Pres._of 
Govt. Relations 

UAW State 
Capitol Council 
Plaintiff's 
Attorney 

Business Industry 
Council . .... 

2098-2099 

2099-2105 

2106-07 

2236-37 

APPENDIX 

(pages 2108-2121 missing) 

Newspaper Re: 2122-25 
Articles Insurance 

Statute 2126-30 
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Conn. State 
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L. Norris, Pres. Agents of Conn., 

Inc. 

Memo from John Conn. Casualty 228-5-86 
Linden, Chief, Actuarial Div. 
Casualty Acturial Re: Added Repara-
Division tions Benefits 

Statement by Mother of Tort 2287-88 
12 

A3. 



Jude Hersey Victim 

Statement by James Aetna Life and ~ 2289-93 
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e t al. 

Statement by Former Member Of 2303 
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Seal Rehab. Center 
Inc. (HESRC). Re: 
Nonprofit Org. 
Liability 

Statement by HESRC. 2304 
David V. Re: Nonprofit 
Daugherty, Pres. Org. Liability 
and Exec. Dir. 

Statement by Insurance Services 2305-18 
Mavis A. Walters, Office 
Senior Vice Pres. 

Statement by . Consultant In 2319-27 
Elvoy Raines, Medical Liability 
Esq. Risk Management 

Statement by Town of Groton. 2331-34 
P.J. Hayes, Re: Municipality 
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Statement by A.W. Flint Co. 2337-38 
William A. Flint, Re: Product 
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of Architects 
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Faith St. Claire, Private Practice 
Exec. Dir. and Conn. Society 

of Professional 
Engineers 
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2411-13 

Elton Williams, 
Esq. 

Personal Injury 
Claims 

2414-15 

Conn. Citizen 
Action Group 

2416-18' 

III. SENATE SESSION - Kay 5, 1986 (Subst. for House Bill 6134). 

(beginning on page 3427) 

Collateral Sources. Defeated House Amendment D 
which would exclude certain items from definition 
of collateral sources. 

Insurance Crisis. 

Explanation of Subst. for House Bill 6134 (As 
amended by House Amendments A, C and G ) by 
section. 

Frivolous Suits. Whether a medical malpractice 
plaintiff suing everyone to "smoke out"^ responsible 
defendant would be liable under this section. 

Non Profits. Whether non-profits would make immune 
employer TTable for decisions in order to escape 
liability. How this section would affect theory of 
respondent superior. 

Municipal Liability. What employees are covered. 
15 

-.3438-40 

3440-46 

3446-49 

3450-54 

3454-55 

46. 
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3456-58 

3459-65 

3464 

3465-74 

Dram 

3475-77 
3480-95 

--•3495-50 0 

3500-06 

Shop, Discussion about rebuttable 
presumption. 

Frivolous Suits. What constitutes probable cause 
to sue and malicious intent; use of res ipsa 
loquitur to establish probable cause. 

Non Profits. Bill creates a loophole. 

Attorney Fee Limitations. Affect on insurance 
availability; fee limitation may reduce frivolous 
suits; constitutionality (separation of powers) of 
the attorney fee limitation (3469-70); issue of 
whether non-refundable retainers are covered within 
meaning of contingency fees (3471); class action 
suits (3472-74). 

Medical Malpractice. Standard of care. 
Effective date and 
Senate Amendment A (LCQ No. 

effective date of 

"Insurance Crisis". Defeated 
4168) which would 
the bill from 10/1/86 change the 

to 4/1/87. Discussion about problems with 
legislation, including structured settlements 
(3480-88) and whether "insurance crisis" is real. 

Civil Liability Task Force. Adopted Senate 
Amendment B which directs the Task Force to study 
the feasibility of establishing a victim's trust 
fund. 

Effective Date and 
Senate Amendment C 

Municipal Liability. Defeated 
3155) which would (LCO No. 3155) which 

change the effective date to July 1, 1S(87; 
how amendment affects municipal liability. 

Withdrew Senate Amendment D (LCO 3154). 

unclear 

Adopted Senate Amendment E 
di scussion. 

Withdrew Senate Amendment F 

(LCO 3154) - No 

(LCO 4531) 

47. 
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3508-15 Sunset Amendment and "Insurance Crisis". Defeated 
Senate Amendment G (LCO No. 4063) which would 
establish a five (5) year sunset for the bill. 

Subst. for House Bill 6134, as Amended by House Amendments "A", 
"C", "G", and Senate Amendments ''B" and ''E". 

3515-20 

3520 

Insurance Crisis. Arguments in support of bill, 
which included argument ..that tort reform will lower 
insurance premiums and bring about affordable 
insurance policies. 

Adopted Subst. Bill No. 6134 (File No. 
amendments by vote of 32 yea, 3 nay. 

559) with 

(pages 3520-5727 missing) 

IV. HOUSE OF REPRESENTATIVES SESSION - May 1, 1986, (Subst. for 
House Bill 6134 ) . 

(beginning on page 5728) 

5729-5812 Adopted House Amendment A (LCO No. 3122) 
Tort Reform I. 

5746-52 Attorney 
are part 
actions; 
grievance 

Fee 
oT~ 

Limitations, Whether composite fees 
contingency fee in section 1; class 

enforcement of fee limitations through 
committee. 

5753-60 

(see also 
5760-65 for 
payment of 

Payment of Damages. Whether punitive damages are 
included in section 2 (noneconomic damages) 
(5753-57); whether interest on the structured 
settlement is fixed or variable (5757-59); 
structured payments not modifiable (5759-60); 

Text of Amendment A on pages 5812-27 
17 

(sections 1-16) 
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Attorney Fees and Structured Settlements. 

Structured Settlements and Security. Whether a 
structured settlement would include an insurance 
annuity; discussion about how defendant must 
demonstrate to the court his or her ability to pay. 

Litigation Expenses and Lump Sum Payment. Whether 
these expenses (section 2 [ b ] ) include court costs, 
expert witness fees, etc. 

"Insurance Crisis". Insurance lobbys' attack on 
lawyers; insurance companys' use of "deceipt". 
Attorney Fee Limitations. Constitutionality and 
intent hf this section. 

Payment of Damages/Structured Settlements. 
Constitutionality (equal protection) of periodic 
installment payments (persons with claims less than 
$200,000 versus claims over $200,000); why $200,000 
amount used (5774). 

Insurance Affordability and Availability. 

Periodic Installment Plans and Insolvent Defendant. 
How does plaintiff collect when defendant 
subsequently becomes insolvent; discussion about 
adequate security and court supervision. 

Joint and Several Liability. Jury would only 
consider negligence of parties; "persons" means 
"parties". 

Subrogation Rights. The joint and several 
liabil ity formula applies to subrogation cases. 

Effective Date. What is the meaning of "accruing 
on or after" the effective date? Answer is the 
date of the accident or injury. 

18 
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5786 

5787 

5787-89 

5789-94 

5794-802 

5803-09 

5809-10 

5810-12 

5812 

5827-30 

5830-33 

5833-35 

5836-66 

Collateral Sources and Settlements. Includes prior 
settlements entered into with other parties. 

Medical Malpractice/Experts. Physicians from other 
states may qualify as experts. 

Dram Shop. Rebuttable Presumption. 

Municipal -Liability.- Notice (actual or- - r 

constructive) and reasonable opportunity to correct 
defect; liability of public schools. 

Statement (general) In Opposition To Bill. 
Insurance company lobbying tactics; bill will 
increase litigation (a "lawyer's bill" [5801]). 

Statement. No "insurance crisis" and no "lawsuit 
crisis" . 

Attorney Fee Limitations. Whether section 1 
(attorney fees) is constitutional.. 

Constitutionality of Sections 2 (Payment of 
Damages) and 3 (Repeal Of Joint and Several 
Liabili ty"H 

House Amendment A Adopted By Voice Vot-e -{Tort 
Reform I). ' 

Statement. • 

Attorney Fee Limitations. Contingency fee 
limitations cannot be waived by the client; • 
whether the client can "voluntarily" pay more than 
the fee limitations. 

Municipal Liability. What types of actions are 
granted immunity; intentional actions are not 
covered. 

Payment of Damages (Structured Settlements). 
Defeated House Amendment B (LCO No. 3115) 

1 9 : 
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which would strike section 2 (payment of damages) 
and add the subject structured settlement to 
section 15 (Civil Liability Task Force) as an item 
for future study. Discussion about periodic 
installment payments; lump sum payments; interest 
on periodic installment payments (5857); and 
constitutionality of section 2 (5858). 

5868-72 Payment of Damages. Adopted House Amendment C (LCO 
. NQ, ,3.1241 . 
which would make it clear that the court cannot 
extend the period of periodic payment beyond ten 
(10) years unless the client consents. 
Collateral Sources. Adopted House Amendment D (LCO 
No. 3786) ' 
which would exempt employee benefits obtained under 
collective bargaining agreements. 

5880-89 Attorney Fee Limitations and Payment of Damages. 
Defeated House Amendment E (LCO No. 4131) 
which would make attorney's fees separate from 
award of damages; limits noneconomic damages to two 
hundred and fifty thousand dollars ($250,000); 
limits total damages to one million dollars 
($1,000,000); requires jury verdicts to state 
whether plaintiff brought action in good faith if 

..... „_ def.endan.tu, prevails; awards attorney's fees to 
defendants if action found to be without merit and 
not in good faith. 

5889-949 Municipal Liability and Liability for Defective 
Roads and Bgidges. Defeated House Amendment F (LCO 
No. 3120) 6 

which would delete sections 13 (Municipal 
Liability) and 14 (Liability for Defective Roads 

Text of House Amendment B on pages 5866 -67. 
Text of House Amendment C on page 5872. 
Text of House Amendment D on pages 5879--80. 
Text of House Amendment E on pages 5888--89. 
Text of House Amendment F on pages 

20 
5948' -49. 

51. 
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5950-54 

5955-61 

5962-65 

5966-74 

5987-90 

and Bridges) and adds these subjects to section 15 
(Civil Liability Task Force) to be studied. 
Extensive discussion about municipal liability. 

Payment of Damages and Lump Sum Payment. Adopted 
House Amendment G (LCO No. 3129) 
which would provide that the court enter judgment 
in a lump sum when damages are not in excess of 
$200,000. 

Municipal Liability and Schools. Defeated House 
Amendment/H (LCO No. 4211) 
which would "restore the ordinary care duty" for 
teachers and school administrators; statement by 
sponsor but no discussion. 

Dram Shop. Discussion about rebuttable 
presumption. 

Dram Shop. Defeated House Amendment I (LCO No. 
4137) which would delete section 7 (Dram Shop) in 
its entirety and renumber the remaining sections 
accordingly. Discussion about the rights of 
victims versus the ability of a seller of alcohol 
to obtain liability insurance. 

Insurance and Collateral Sources. Defeated Motion 
to Refer Ho,u,s,e...Bill No., ,.6131,.,to„the Committee on 
Insurance and Real Estate. Discussion about how 
sections 4, 5, and 6 (collateral sources) impact on 
the insurance industry; notes that section 6 
eliminates the insurance industry's right of 
subrogation (5983). 

Effective Date and Non Profits. Defeated House 
Amendment J (LCO No. 3074) which would delete 
section 17 (providing for an effective date of 
October 1, 1986) and substitute a new section 
establishing an effective of October 1, 1986 except 

7 
o Text of House Amendment G on pages 5953-54. 

Text of House Amendment H on pages 5960-61. 
21 

52. 
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5990-97 

5998-6003 

6003-16 

6016-22 

6022-25 

that sections 10 (Liability of Nonprofit 
Organization Personnel) and 15 (Civil Liability 
Task Force) would take effect immediately. 

Payment of Damages and 
House 
which 

Amendment K 
Trial Procedure, 

20$3)5 
Defeated 

^ (LCO No, 
would provide (1) that the jury determine 

whether the defendant should pay damages in a lump 
in periodic installment payments, and (2) 

be div-ided into two parts, liability 
sum or 
that trials 
and damages 

Limitation on Damages and Liability..n Defeated 
House Amendment L (LCO No. 3789) A U 

which would (1) prohibit any plaintiff who is 50% 
or more responsible for the injury from recovery, 
and (2) limit any award against an individual, 
municipality or eleemosynary institution to two 
hundred thousand dollars ($200,000). 

Defense Attorney*'s Fees. Defeated House Amendment 
M (LCO No. 3784) 
which would authorize the Insurance Commissioner to 
study insurance company l«gal fees. 

Rules Debate 

Joint and-^Seyeral Liability. How the Act's formula 
works when a liable defendant is insolvent. 

6025-37 Joint and 
Amendment 

Several 
(LCO 

Liability' 
17731 ** 

Defeated House 
N 

which would provide that where no negligence is 
attributable to the plaintiff, the liable 
defendants are responsible for the entire 
collectible amount if any other liable defendant(s) 
is insolvent; discussion about victims' rights 

.gText of House Amendment K on pages 5996-97. 
-- Text of House Amendment L on pages 6002-03 
1 2 Text of House Amendment M on page 6016. 

Text of House Amendment N on pages 6036-37, 
22 

53. 
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6038-41 

6041-44 

l3 efeated House Joint and Several Liability 
Amendment O (LCO No. 3076) 
which would provide that where no negligence is 
attributable to the plaintiff, the liable parties 
are responsible for twice their percentage of 
responsibility if any other liable defendant(s) is 
insolvent; no discussion. 

Medical Malpractice and Statute of Repose... 
Defeated House Amendment P (LCO No. 3068) 
which would remove the statute of repose from the 
medical malpractice statute; no discussion. 

6044-51 Attorney Fee Limitations. 
3il4) 

Defeated House Amendment 
Q (LCO No: 
which would delete section 1 (contingency fees) and 
add "contingency fees" to those issues studied by 
the Civil Liability Task Force; discussion about 
constitutionality of the attorney fee schedule. 

Collateral 
Amendment 

Sources and Settlements 
3116) 1 5 

Defeated House 
R (LCO No. 

which would delete sections 4, 5 and 6 (collateral 
sources) and add the subject "collateral sources" 
to those issues studied by the Civil Liability Task 
Force; discussion-about settlements as collateral 
sources. 

6063-66 Joint and Several Liability. .Defeated House 
Amendment S (LCO No. 3117) 
which would delete section 3 (repeal of joint and 
several liability) and add the subject "joint and 
several liability" to those issues studied by the 
Civil Liability Task Force; no discussion. 

Text of House Amendment 0 on pages 6040-•41. 
Text of House Amendment P on pages 6043- 44. 
Text of House Amendment Q on pages 6050- 51. 
Text of House Amendment R on pages 6062. 
Text of House Amendment S on pages 

23 
6064- 66. 

54. 
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House Bill 6134, as Amended by House Amendments "A", "C", "D", and irG11~. 
6066-68 Payment of Damages and Loss of Consortium. 
6069-70 Passed House Bill as amended by 117 (yea) to 30 

(nay) with 4 absent or not voting. 

(pages 8062-8779 not indexed at this time) 
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V. HOUSE SESSION - May 6, 1986. 

(Subst. for House Bill 6134, as amended by House Amendments "A", 
"C", "D" and "G" and Senate "B" and "E". [Senate rejected House 
Amendment "D" on May 5]) 

(session beginning on page 8062) 

8081-86 

Collateral 
(LCO 

Sources. Defeated 
would 

House 
exclude 

Amendment D 
hospital, No. 3786) which 

medical, dental or other health service benefits 
available to an employee under a collective 
bargaining agreement from the definition of 
collateral sources; discussion about medical 
malpractice and collateral sources. 

Civil Liability Task Force. Adopted Senate 
Amendment B (LCO 4235) which would (LCO 4235) 
Force to study the feasibility of 
victim's trust fund. 

which wou Id direct the Task 
establishing a 

8086-90 Municipal Liability. Adopted Senate Amendment E 
(LCO 3154) which wou1d provide for immunities and 
removes absolute immunity for teachers and 
'1-i-f eguards. 

Collateral„Sources, 
4174) 

Adopted House Amendment T (LCO 
No. 
which would add to the definition of collateral 
sources those employee benefits available under an 
employee contract or policy. Benefits made 
available under a collective bargaining agreement 
were already covered by the bill. 

18 Text of House Amendment T on 8095. 



8096-112 

8112-27 

8129-37 

8138-52 

8152-56 

8156 

Statement in Opposition to H.B. 6134 (With 
Amendments). Statement addressed every section of 
the bill. 

Municipal Liability - Inspection of Property. 
Defeated House Amendment U (LCO No. 4248) 
which would delete the paragraph prohibiting 
municipal liability for failure to inspect property 
or performing negligent inspection of property. 

Joint and Several Liability.. Defeated House 
Amendment V (LCO No. 4075) u 

which would allow a plaintiff who is not 
responsible (0%) for the injury to collect total 
damages from the remaining defendant(s) when a 
liable defendant(s) is insolvent. 

Collateral Sources and Title XIX Benefits. 
Defeated House Amendment W (LCO 4074) 
which would provide that there is no reduction from 
awards for any payments made pursuant to Title XIX 
of the Social Security Act. 

"Insurance Crisis". Statement declaring that the 
"insurance crisis" does not exist; examples of 
insurance profits. 

Insurance Premiums. Defeated House Amendment X 
(LCO No. 4176) "" " - - ' 
which would require that liability insurance 
carriers reduce their premiums within six months by 
one-third from the rate in effect on the effective 
date of this Act. 

v. 

19 
2« Text of House Amendment U on pages 8127-28. 

Text of House Amendment V on pages 8136-37. 
22 Text of House Amendment W on pages 8151-52. 

Text of House Amendment X on pages 8161-62. 



8162-66 

8166-67 

8167-70 

8170-73 

Statement In Opposition To H.B. 6134 
Amendments). House debate has not b e e r T in a 
"reasonable atmosphere" and has "been d « P a v e d o f 

the benefits of sunshine". 

(With 
teen f~n 

Statement About the Legislative Process- ("It's 
— ashamed of being"part of a 

something at this time of 
shameful day, and I'm 
process that produces 
night under these circumstances ) 
Statement In Opposition To H.B. 6134 (With 
Amendments). The legislative process was 
"terrible"; insurance industry lobby was powerful 

Statement In Opposition To H.B. 6134 (With 
Amendments). Criticized the manner in wnich the 
House considered H.B. 6134. 

8173-78 

8178 

8179" 

Statement In Support of H.B. 6134 
Amendments). The "insurance 
legislative process has been 
6134 "pretty thoroughly debated" 
were fair. 

(With 
crisis" exists; the 
reasonable and H.B. 

lobbying efforts 

Statement In Opposition To H.B. 6134 (With < 
AmendmentiTT The Bill's intent was not satisfied 
and some sections violate the state constitution. 

•Adopted House Bill as amended House "A"/ " c" and 
"G" and Senate "B" and "e" by vote of 112 (yea) to 
32 (nay) with 7 absent or not voting. 

WILLIAM F. GALLAGHER, ESQ. 
KERRIE C. DUNNE, ESQ. 
Gallagher & Gallagher 

January 1988 
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State Capitol 
Senate Chambers 
Fairfield 
February 26, 198 6 

kok JUDICIARY 9:00 A.M. 

PRESIDING CHAIRMAN? 

COMMITTEE MEMBERS PRESENT: 

SENATORS: 

REPRESENTATIVES: 

Senator Jonnston 

Johnston, Upson, 
Avallone 

Lugo, Rybak, Lerner, 
Baronian, McCavanagh, 
Nania, Blumenthal, 
Nardini, Coleman, 
Tulisano, Krawiecki, 
Dudchik, Mills 

SEN. JOHNSTON: Good morning, I'd like to open this subject 
matter nearning of the Judiciary Committee. I'd like to e 
the invited speakers, as well as the legislators and 
agency heads that may come forward and the public. We 
have before us this morning an important issue facing the 
Assembly this year, and its legislation being introduced 
to the people of the state of Connecticut which addresses 
the debates which is centered around the causes and 
solutions of our insurance crisis. The Chairmen of the 
Judiciary Committee feel tnat it is essential that the 
problems relative to the insurance crisis are first 
identified and thereafter a balanced fair and adjusted 
response is promulgated. I feel quite strongly that 
insurance is a basic commodity which our society needs in 
order to function and in tnat regard may be deemed a 
social issue. 

The areas in the civil justice system which have been 
recommended for a change include modifying joint and 
several liability, extending the collateral source rule, 
capping noneconomic damages, studying the relationship 
between lawyers contingency fees, and their effect on 
insurance costs and availability, examining mandated 
structure payments for future damage awards, and examining 
legislation wnich would limit liability of municipalities 
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SEN. JOHSTON: (continued) 
and employees. So that is the subject matter we have 
before the committee this day, and we will be holding our 
committee both here in Hartford and in Fairfield. Our 
acting Chairman in Fairfield is Rep. Tom Dudchik, and I 
will go down to Fairfield for any opening remarks by the 
Rep. Dudchik at this point in time. 

REP. DUDCHIK: Thank you, Rich, and thank you, CPTV, for 
inviting us here today to air this rather important 
subject. Along with me today is Rep. Janet Mills, of the 
140th District here in Norwalk, and we have a couple of 
speakers here, and first we will send it back to Hartford 
to continue the program up there. 

SEN. JOHNSTON: Very well, we are back in Hartford here, and 
at this point, we would like to proceed with our list of 
invited speakers relative to this important issue, and 
with that, we will ask Ralph Elliot, Esq., President of 
the Connecticut Bar Association to come forward for his 
remarks. 

ATTY. RALPH ELLIOT: Thank you very much, Sen. Johnston, 
members of the committee, I am grateful to the committee 
for affording me the opportunity on behalf of the 8,300 
members of the Connecticut Bar Association to address the 
issue known as "tort reform" which is the subject of this 
hearing. In preparation for this day, I decided to look 
up the word "reform" to be sure that it meant what I 
always thought it did. It does: "To improve by the 
removal of faults and abuses." What you and the General 
Assembly, therefore, are being asked to do under the guise 
of so-called "tort reform" is to improve the way 
Connecticut compensates its citizens injured by the 
wrongdoing of others by removing faults, if you can find 
them, or abuses, if you can find them, in the way things 
are done now. 

The impetus for this full-court press for "tort reform" is 
what is come to be known as an "insurance crisis". The 
nature of that "crisis" is easy to describe. Insurance 
companies are raising their premium rates several hundred 
percent for liability insurance for businesses, for 
professions (including lawyers), for municipalities, and 
for high risk manufacturers. At the same time, they are 
increasing the deductibles, reducing the risks they will 
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ATTY. ELLOIT: (continued) 
insure, eliminating some lines of insurance entirely, 
cancelling some policies with virtually no warning, and 
refusing to insure many kinds of potential customers. 

They admit tnat much of their problem is their own fault, 
loose underwriting standards in the past and breakneck 
competition among insurers, that kept premiums at 
unrealistically low levels for too long. They admit that 
one of the reasons they now are hurting is the decline in 
interest rates, which reduces the investment income they 
enjoyed from investing premium dollars. 

But their bottom line complaint, the thing they say is 
most responsible for their state of relative financial 
woe, is the civil justice system in America and 
Connecticut, which they say leads to onpredictability and, 
therefore, a reluctance on their part to insure. To those 
who say that risk is always unpredictable, the insurers 
respond that unpredictability has not gotten out of hand. 

This legislature is now being pressured into panic 
legislation masquerading as an improvement in the way 
things have been done for generations. And it is being 
stampeded without the slightest scintilla of hard evidence 
that any of these proposed changes will have the slightest 
effect in improving the insurance situation in 
Connecticut. One reason that is so is that there is not 
the slightest bit of evidence that anything in the present 
system has caused tne so-called insurance crisis. Those 
whose agenda has long contained certain desired changes in 
the civil justice system are seizing the opportunity 
created oy the insurance crisis to sacrifice time tested 
processes and procedures designed by this legislature and 
the courts to protect Connecticut's citizens from 
suffering harm without compensation. 

We have a present way of dealing with torts in the civil 
justice system. It is a way that has been developed by 
common law with periodic changes by positive law enacted 
by a popularly elected legislature. As such, it 
presumable reflects a societal judgment that that system 
best fosters the current values of society. Those values, 
of course, are subject to change; and that is why courts 
reinterpret common and constitutional law principles and 
why legislatures pass new laws and amend old ones. 
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ATTY. ELLIOT: (continued) 
The precess of policy making, however, must be both 
deliberate and deliberative. What we are dealing with in 
so-called tort reform is changing the way society is 
willing to make whole those whom its other members have 
injured, perhaps unto death. Before any such change is 
enacted, however, those who sponsor it should be required 
persuasively to answer the following questions. 

First, what societal benefit does this bill purport to 
advance? 

Second question they should be required to answer, in what 
way is any present right or benefit of tort victims 
impaired by this bill? 

The third question they should be required to answer, is 
that impairment or that degreee of impairment absolutely 
necessary to attain the societal benefit that they claim 
the bill will produce, or is there a less violative way of 
achieving the same benefit, a way that less violates the 
rights of tort victims? 

The fourth question they should be required to answer 
before getting their foot into the door of this 
legislature is, what evidence is there that the societal 
oenefits either will result or will last beyond the 
legislative moment or two after enactment. 

And the fifth and final question that they must answer 
that they have the burden of proof of showing to you is, 
is the real and lasting social benefit that they perceive 
truly more benficial to society than whatever existing 
right or benefit is necessarily impaired by adopting it? 

These are hard questions. They may be difficult to 
answer. But asked and answered they must be, I think, if 
we are to do our jobs, you and I, as trustees of a legal 
system that is supposed to protect all of the people from 
harm caused by others. 

We in the Connecticut Bar Association believe that in this 
short financial session of the legislature the General 
Assembly has neither the time nor the data intelligently 
to address these crucial issues. As laudable as were the 
efforts of the Governor's Task Force, its own members will 
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ATTY. ELLIOT: (continued) 
be tne first to admit that, that without funding and in 
the 4 short months they were in existence, they could 
barely scratch the surface of this complex issue. 

That is why we recommend that the 1986 General Assembly 
defer a rush to judgment; and instead set up a commission 
to gather facts on te present insurance crisis, its 
incidents and its real causes. That commission should be 
adequately funded so that it can employ actuaries, 
economists, and lawyers. It should be given the 
indispensable power to subpoena witnesses and documents. 
It should examine available data and put together data in 
meaningful form relative to the issues before it. 

It should hold hearings, and summon insurers, reinsurers, 
insureds, victims, their representatives, members of the 
Judicial Department, scholars, economists, actuaries, 
whoever can answer the factual questins that must be 
answered before the General Assembly can make the value 
judgment sit is being asked to make on these issues. That 
commission's report can be ready by February 1, well in 
time to be considered by the 1987 General Assembly. 

For in all that we do, we must bear one thing firmly in 
mind. The rights we are dealing with, the rights sought 
to be compromised, impaired, diluted or eliminated, do not 
belong to lawyers, or powerful corporations or even this 
Assembly. They belong to the 3,000,000 and more men and 
women who make up this state, who are daily injured and 
may even be killed by someone, a doctor, a lawyer, a town, 
a product, a product manufacturer, who did not live up to 
a standard of care society has a right to expect of them. 

It is your neighbors and mind, your constituents, who are 
being asked to surrender rights in the name of so-called 
reform. Before this Assembly does that to the people who 
elected it, it ought to have far more evidence of the need 
for change than it does now. A commission, properly 
constituted, funded and empowered, will give you the 
information you need properly to do your job. I'll be 
happy to answer any questions the committee may have. 

SEN. JOHNSTON: Thank you, Atty. Elliot. Are there any 
questions of the committee? It seems not. Are there 
questions down in Fairfield? 
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REP. DUDCHIK: Thank you, Senator. One question to Atty. 
Elliot. One of the most commonly posed solutions to this 
problem seems to be capping liabilities, and I know in 10 
states who already have capped the liabilities, 
(inaudible) 5 and (inaudible) consider those caps 
unconstitutional, and I am wondering if you would care to 
comment on the constitutionality of the caps? 

ATTY. ELLIOT: I think that the constitutionality of caps on 
legislation is a question that is properly asked and I 
think can be answered this way. Our Constitution in 
Connecticut, our State Constitution provides the right for 
people to have their suits tried in court, and their 
grievances redressed by courts, and I think that unless an 
adequate substitute, not just a nominal substitute, but an 
adequate substitute is supplied for the present 
traditional system of damages, that is to say full 
compensation as determined by a jury, our State 
Constitution and cases interpreting that Constitution as 
recently as the mid 1970s would foreclose the possibility 
of caps on judgments. 

It would be unconstitutional. 

REP. DUDCHIK: Thank you, Atty. Elliot. 

SEN. JOHNSTON: Anything further on Fairfield. 

REP. DUDCHIK: Nothing further. 

SEN. JOHNSTON: Anything further of the committee here in 
Hartford? 

SEN. UPSON: I have a question. 

SEN. JOHNSTON: Okay, Sen Upson. 

SEN. UPSON: Yes, excuse me, I did come late, Atty. Elliot. 
Was the crux of your statement that you thought it should 
be studied more by the -- the committee should study this 
more? 

ATTY. ELLIOT: Yes. 

SEN. UPSON: Was that your statement? 
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ATTY. ELLIOT: The heart of the statement is that this is a 
subject that has not had enough data shed, and had enough 
light shed on it, had not had enough data developed and 
either this committee or a separate commission duly 
constituted by the legislature should study this and not 
rush to judgment. 

SEN. UPSON: All right, but as you know, we've — the 
Governor has a Task Force. We have a Medical Health Task 
Force for over a year on both of them, and for example, in 
the area of medical malpractice, as you know, many doctors 
are complaining, and rightly so, of the high cost of their 
insurance rates, and if we hold off for another year, on 
doing anything at all, how do we redress this problem? 

ATTY. ELLIOT: Senator, I have nothing but the greatest respect 
for the Governor's Task Force and the composition and 
members of it, and for the special committee established 
by this legislature. I don't think in all candor that the 
committee on which you served or the 4-month Task Force 
which was funded had enough time to do the job that has to 
be done before 200-years worth of rights of tort victims 
are compromised, diluted, or indeed eliminated. 

And I don't think that anyone including the insurance 
industry has, I read their comments in the newspaper, can 
say to you in all candor that if you pass anyone of the 
bills that are being presented to you by those who favor 
them this year, one dollar of premium will be reduced in 
any doctor's malpractice policy or heaven help us, any 
lawyers malpractice policy because our rates are going up 
300 to 500 percent as well. 

So we have an interest in genuine tort reform as well. 
Our reinsurers for lawyers' malpractice are fleeing, 
refusing to reinsure. We should be on the side of genuine 
tort reform, and we are on the side of genuine tort 
reform. What we see in the proposed bills, the sorts of 
bills that are being presented to this legislature, caps 
on judgments, the estate of some child who is maimed for 
life because of the negligent use by the delivering 
physician of foreceps, your life, the value of your life 
for the next 60 or 70 years that you are going to live it, 
is only worth $250,000. I'm sorry, little girl, that's 
all you are ever going to get because of a societal 
judgment. 
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ATTY. ELLIOT: (continued) 
We are saying those sorts of changes will not produce. 
There is no evidence that they will produce and indeed 
from the insurance industry that they can in no way 
guarantee the slightest production of the reduction in 
premiums, the greater affordability of insurance, the 
greater availability of insurance, the greater willingness 
of foreign reinsurers in London and elsewhere to 
reinsure. That is the only justification, the only 
possible justification for any change in the present 
system. 

SEN. UPSON: Atty. Elliot, are you saying then that — 

ATTY. ELLIOT: You need more facts. 

SEN. UPSON: A year from now, if in fact, what happens, would 
you suggest, does happen another study is set up that no 
matter what happens these let's say these insurance 
companies charge, the bills they charge will never go 
down, are you suggesting that we are in a plateau now and 
we'll never get off of. 

ATTY. ELLIOT: What I am say, Senator, is that there is no 
evidence whatsoever that any of the changes that are 
sought in legislation will in any way reduce any of the 
premiums, will cause greater availability of insurance, 
will cause greater in numbers of risks to be insured, will 
cause reinsurers to come back into this system if they are 
fleeing the system. There is no evidence that the 
so-called benefits from this legislation will in fact 
occur (a), (b) will last, or (c) are more important to the 
3,000,000 people of this state than the rights that are 
sought to be impaired. 

I think there may be other ways of accomplishing — the 
very salutary ends that are being sought here, lower 
premiums, more availability of insurance, more risks being 
recovered, better ways of doing it, than the ways that are 
being suggested would impair the rights of tort victims. 
And I say, take the time to study it. There is no real 
rush on this simply because there is no proof if you rush 
things would be any better. 

Tort victims would have less rights. Your constituents 
would have less rights, but they wouldn't be any better 
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ATTY. ELLIOT: (continued) 
off. They would just have less rights, and it would look 
good. If I can say one thing that bothers me more than 
anything else I suppose, it is the fear that you will be 
rushed to judgment because "we have to do something. 
We've got to show the public that we are active. We've 
got to show the public that we are on top of things." 

What you have to show the public, if I may be so 
presumptious, is that you are protecting their rights and 
are not going to be stampeeded by a flashy show of 
statistics, full of sound and fury, signifying nothing. 

SEN. UPSON: In the land of steady habits. 

ATTY. ELLIOT: In the land of steady habits. 

SEN. UPSON: Well put, thanks. 

SEN. JOHNSTON: Atty. Elliot, perhaps one question before you 
leave. I agree in large part that the issues are complex 
and deserve a high amount of study. However, I receive 
mail from constituents almost daily, evidencing the fact 
that they cannot obtain insurance. What are they to do in 
the meanwhile, if we study this for a year? 

ATTY. ELLIOT: Senator, I sympathize with you. I wouldn't want 
to run for office. It is a very, very difficult position 
to be in. You are caught between a rock and a hard 
place. Your constituents are my neighbors. I am a 
constituent of someone on this committee, I am sure. I 
think Rep. Baronian. I am a constituent of Rep. 
Baronian. I know the problems that these people are 
facing. I represent 8,300 lawyers who are facing 
malpractice insurance rates that are rising 3 times, 5 
times, in one case 10 times, an increase in premiums of 10 
times to a premium of over $400,000 just to stay in 
business. 

A premium of $400,000, over $400,000 just to stay in 
business. So I sympathize with these people. What I am 
saying to you is this. You are being asked to do various 
things, and the reason you are being asked to do them is 
the promise or the implied promise that if you do those 
things, your constituents will be better off, and what I 
am saying is unless you have hard evidence that they will 
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ATTY. ELLIOT: (continued) 
be better off, by giving up what they have now, and that 
they will be better off over the long run and it won't be 
just this month and then the rates will go up again, and 
insurance will be withdrawn again, and unless you have 
hard evidence that that is the only way to make them 
better off by taking away something your constituents have 
now, I hope it is not too presumptious of me to say to 
elected members of this General Assembly, that your 
constituents will be more grateful to you, for preserving 
their rights, than for taking away their rights and having 
them find later on that they have inherited the wind. 

SEN. JOHNSTON: Very well. And with that, we thank you for 
coming in this morning. 

ATTY. ELLIOT: Thank you. 

SEN. JOHNSTON: At this time, we would like to invite before 
us Joel Cogen, Esq., Executive Director and General 
Counsel for the Connecticut Conference of Municipalities. 
Good morning. 

ATTY. JOEL COGEN: Mr. Chairman, members of the committee, my 
name is Joel Cogen. I am Executive Director and General 
Counsel for the Connecticut Conference of Municipalities 
and I appreciate the opportunity to appear before you this 
morning. The issue that you are considering today is a 
matter of very high priority to the cities and towns in 
Connecticut. Caught in the insurance crisis as are all 
others in the state of Connecticut, cities and towns are 
especially impacted with the problems of liability and the 
inability to obtain adequate insurance at an affordable 
price. 

Municipalities are impacted in very special ways, and two 
of them, when you think about it, are rather obvious. The 
first is as insurance costs go up, taxes will go up, as 
insurance becomes available — unavailable, municipalities 
will have to pay the costs of judgments out of funds that 
otherwise would be used for other services or from special 
tax increases, and as insurance is unavailable, or is too 
expensive, municipal services will have to be cut. 

We are facing the prospect, the very real prospect, in 
this state of seeing cutbacks and eliminations of important 
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ATTY. COGEN: (continued) 
programs such as athletics in the schools, day care 
programs and so on, and this will have a very serious 
impact, not only on the city and town governments, but on 
the people who depend on cities and towns to provide the 
services through a whole variety of institutions. The 
Connecticut Conference of Municipalities on behalf of 
cities and town believes that it is necessary to have a 
comprehensive approach to the insurance and liability 
crisis, that this comprehensive approach has to include at 
least 3 basis components, the first is regulation — 
increased regulation of insurance companies, the second is 
enabling authorities from municipalities to finance 
certain mechanisms related to the insurance area, and the 
third, is tort reform, the area that you are considering 
today. 

As important as the other areas are, and we believe that 
they are indispensible to solving the current crisis of 
insurance, it will not be possible to do an adequate job 
without addressing the underlying issues in the area of 
our civil justice system, and in the area of what is now 
being called tort reform. 

CCM is part of the program which we have provided to 
members of your committee, and to other members of the 
legislature, which includes a number of areas of tort 
reform that are common to those which are experienced by 
other sectors of our economy, and those include the 
establishment of structured awards, for large payments, 
the introduction and enlargement of the collateral source 
rule, the limitations in the area of joint and several 
liability, clearer requirements with respect to the notice 
of filing of the claims, restriction of punitive damages, 
limitation on frivilous law suits, and so on. 

I would like particularly to call your attention to two 
areas that uniquely concern municipalities, and those are 
first to provide limits on municipal liability as such as 
exist now in 22 states in the Union either at a limitation 
for claim basis for currency basis and we are recommending 
that there be a limit of $500,000 per claim for 
municipality liaoility included within this that there be 
a limit of $150,000 cap on claims for noneconomic losses 
such as pain and suffering. 
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ATTY. COGEN: (continued) 
And secondly, as the unique municipal need in this area is 
to define statutorily where municipalities are liable and 
where they are not liable. Something which is also quite 
common in other states. We believe that these are 
necessary in order to bring rationality into the area of 
liability and to provide a more certain basis for 
insurance and for financing of risks. 

We believe at the same time that other things have to be 
done to help the insurance companies such as providing — 
to help the insurance companies do the things they ought 
to do through increased regulations but those things will 
not be helpful unless there is also something done in the 
area of tort reform, and so we believe that your committee 
has a good opportunity in the area of defining what risks 
the municipalities should be liable for and which ones it 
should not be liable for, that's a particularly difficult 
area to define, and we believe that a good start is 
provided in Section 18 of the bill raised by your 
committee 2 days ago, and we and others will be happy to 
work with you in refining that list. 
At this point, I will conclude my remarks. I'll answer 
any questions you may have. 

SEN. JOHNSTON: Okay, thank you, Joel. I guess the first 
question that I want to ask is that there is suggestion 
from a great many that we study the very many issues 
involved in insurance and tort reform area for that 
matter. Do you feel that the municipalities in the state 
can afford to wait a year while we study these issues? 

ATTY. COGEN: No, Sen. Johnston. I do not. I think that 
there have been a lot of studies in Connecticut and 
elsewhere and I think that we can't wait another year, 
that action is needed right now. We are going to have 
wholesale reductions in municipal services starting in 
July when the new insurance year begins, and it is that 
which we are trying to deal with. 

There is also the impact on taxes in the next year, so we 
can't wait. 

SEN. JOHNSTON: The second, final question from me, when you 
suggested that the two areas in the Republican leadership 
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SEN. JOHNSTON: (continued) 
bill for tort reform was a good start, what other items 
would you see to add to this package? 

ATTY. COGEN: To the total package? 

SEN. JOHNSTON: In the municipal liability area. Anything 
further? 

ATTY. COGEN: I'd like to be able to — we are reviewing it 
more closely, and would like to be able to submit 
recommendations to your committee, but we do have so far, 
the time that we have had it, it does make a good start. 

We'll give you other suggestions if we may during the next 
couple of weeks ahead. 

SEN. JOHNSTON: Very well, Sen. Upson, followed by Rep. Rybak. 

SEN. UPSON: Mr. Cogen, isn't it very difficult now to sue a 
municipality on behalf of one of the citizens? 

ATTY. COGEN: No, I don't think it is, Senator. There are 
certain requirements that have to be met with respect to 
notice and so on. 

SEN. UPSON: Notice when it is a fall down on a street or 
a fall on a sidewalk, — 

ATTY. COGEN: But there are suits being brought all the time 
and there are suits being won all the time, and so it is 
always a certain amount of difficulty to bring any kind of 
a lawsuit, but I don't think it is particularly difficult 
to sue a municipality. There are procedural requirements 
but they are onerous. 

SEN. UPSON: Yes, but procedural requirements that are not 
true when you sue your neighbor or a citizen. 

ATTY. COGEN: That's true, there are some procedural 
requirements that do not pertain with respect to other 
defendents, but I don't believe they are terribly onerous 
and there are in fact hundreds and hundreds of lawsuits 
being brought against municipalities, and being brought 
effectively. So it is not particularly difficult to do. 
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SEN. UPSON: Based on your -- on tnat, do you have all 169 
towns are members of your group? 

ATTY. COGEN: No. 

SEN. UPSON: How many? 

ATTY. COGEN: 85 with about 80% of the population of the 
state. 

SEN. UPSON: All right. The study done for this, of the 85 
towns for example, do you have any idea about the lawsuits 
they have or settled, or filed against them in the last 5 
years? 

ATTY. COGEN: No, sir. 

SEN. UPSON: Well, then now do you know that has been the 
effect on the cost of coverage of your member groups? 

ATTY. COGEN: We have a committee which consists of a wide 
variety of municipal officials, risk managers, municipal 
attorneys, finance directors, first selectmen, and mayors, 
town managers, and so on, and they met to consider the 
problems which they are confronting in the areas of 
insurance, which is something that everyone knows about, 
and was the immediate cause for them getting together and 
it was the very clear consensus among the people who 
gathered on several occasions to develop a program that 
the kinds of things set forth in the program that we have 
given you needed by the municipalities. 

In fact, to deal with the insurance crisis we have been 
facing today, and based on the input of people from cities 
and towns, throughout the state of Connecticut of all 
sizes. 

SEN. UPSON: You talked about some of the different things that 
you asked for, but in fact, if there is tort reform, there 
is no guarantee that any of the fees that the different 
municipalities 85 in your group pay, there is no way they 
are going to be reduced. 

ATTY. COGEN: Fees for what? 

SEN. UPSON: Insurance. 
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ATTY. COGEN: Oh, you mean the insurance? 

SEN. UPSON: That is the cruxist of the — 

ATTY. COGEN: Well, I think that the -- to the extent that 
judgments are curtailed, the amount of judgments to the 
extent that unreasonable judgments are eliminated will 
necessarily be reflectedx in the cost of insurance that 
the insurance premiums do reflect losses and we belive 
that insurance premiums will go down if losses are 
restrained. 

SEN. UPSON: Have your individual insurance rates on your car 
insurance, house insurance ever gone down in your life 
that you can remember. 

ATTY COGEN: Well I suppose that's like asking if taxes ever 
go down and when one says that they don't that says that 
there's no need to, let's say, have more state — 

SEN. UPSON: Right. Has insurance ever gone down, that's what 
I'm asking. 

ATTY. COGEN: They go up less than they would otherwise go up. 
Of course that's the goal to be sought that the rising 
premiums will be curtailed just as the goal is that the 
rising taxes will be restrained. And that's what we're 
all trying to achieve. 

SEN. UPSON: The present plateau will remain, but it may not 
go up as fast. 

ATTY. COGEN: Well, that's my guess is that there are a whole 
complex of forces interacting to determine insurance 
premiums just as there are to determine taxes. But when 
one can control a significant component of the forces that 
affect prices, one does have an impact upon prices. 

SEN. UPSON: Last question. Is it, in fact, your strongest 
argument that maybe in the area of municipal insurance, 
the state should be involved either in reinsurance, I 
know, we've never done this, but is there any thought on 
your part that the state should be involved in that is in 
municipal insurance. 

ATTY. COGEN: We have not thought about the state being 
involved in reinsurance or in insurance directly. But 
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ATTY. COGEN: (continued) 
I suppose if the private market is not able to do it, then 
it could become necessary. That's not in our present 
thought. 

SEN. UPSON: Thank you very much. 

REP. DUDCHIK: As a note, (inaudible — not using microphone) 
sometimes we have a tendency to rush into some of these 
things pell mell. The larger problems and wouldn't the 
figures in other states, for instance, (inaudible) 
problems with insurance availability myself. Oregon has a 
cap on recoveries against cities and counties, the amount 
is $10,000 per person or $300,000 per occurance. 
Unfortunately premiums are still going up as we found out 
this evening. 

I guess my question to you is again, is no one's going to 
know (inaudible) that we are going to have direction to. 

ATTY. COGEN: Well I think that its the function of the 
Insurance Commissioner to assure that rates premiums are 
appropriately related to the risks which are being insured 
against. And I think that if as members of the committee 
have and as the previous witness has suggested today if 
there is not a response of premiums that is of insurance 
prices to changes in loss factors, then its the role of 
the insurance commissioner to make sure that happens. 

I happen to believe that will happen partly through the 
force of the market and partly through the way insurance 
prices are established, but we are asking for several 
degrees of greater regulation by the insurance 
commissioner and we believe he has the power today and 
those powers can be strengthened to make sure there is a 
causel.connection, the kind that you're asking about. 

REP. DUDCHIK: (inaudibe - not using microphone) insurance 
commissioner asked his question --

ATTY. COGEN: I'm not suggesting that there be prior rate 
approval, but the commissioner does have a -- there are 
other powers that he has with respect to race and 
insurance generally that could restrain those without 
having prior rating. 
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REP. DUDCHIK: (inaudible — not at microphone) 

ATY. COGEN: Well, Sen. Upson didn't suggest that. He asked 
about state insurance. We are indeed, and we are indeed, 
if I perhaps misunderstood his question if he was asking 
what you just asked, we as you know, do operate an 
insurance pool in the area of workers' compensation, the 
Connecticut Interlocal Risk Management Agency CIRMA runs 
it and we are in the process of setting up such a pool in 
he area of liability insurance. We believe that that is 
an important way of dealing with insurance crisis and we 
are very much going to do that, but that — we don't 
believe that it's the only solution. 

We believe that there will continue to be a role for 
private insurers to provide insurance in the municipal 
market. 

REP. DUDCHIK: Thank you. 

SEN. JOHNSTON: Rep. Michael Rybak. 

REP. RYBAK: Joe, I have a couple of questions for you. You 
said that premiums are — losses are reflected in 
premiums, why is it that towns and cities with good loss 
ratios still have high premiums or find — have problems 
finding coverage? 

ATTY. COGEN: Well, I believe that the present premiums do not 
adequately reflect experience that the one of the serious 
problems and one of the reasons that we are asking for 
increased regulations is that we believe that insurance 
pricing in the municipal market at least which is one that 
I'm most familiar with has not been reflective of 
individual loss experience. It has not in the municipal 
area in our judgment even been reflective of widespread 
municipal -- it's been reflective in some instances of 
misinformation and perhpas even prejudice. 

We don't think the pricing has been as loss sensitive as 
it ought to have been. So I'm not trying to describe a 
peachy situation in the insurance pricing market. But in 
the long run in an appropriate regulatory climate it ought 
to be that and it should through forces of the market 
accompanied by regulation. 
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REP. RYBAK: But isn't it true even in areas like workers' 
comp where there are statutory limites on liability and no 
actions for negligence you found in your municipalities 
the premiums went up so Dad that you had to form your own 
local risk intrarisk management agency to avoid what the 
private marketplace was doing to you. 

ATTY. COGEN: Well in the workers' comp about, when was it, I 
guess about six years ago, we had a crisis situation that 
was not quite as bad as we have today in the liability 
area, but was quite a bit comparable and that's why we had 
to set up an insurance pool then. And the workers' comp 
premiums have always been sensitive to losses, but they're 
also sensitive to other things and we believe that they 
were overall, not •— they had gotten out of hand and also 
that there were inadequate services being provided by the 
insurance companies in terms of the way claims were 
administered. 

In terms of the way loss control services were provided or 
not provided and it was because of lack of sufficient 
services also as well as the problem of pricing and the 
problem of availability that it was necessary for us to 
get into the workers' comp area. And that many of the 
same reasons it's necessary for us to get into liability 
now. 

REP. RYBAK: Where were your pool by its reinsurance? Isn't 
it's true that much of the reinsurance in this country is 
written oy offshore captaives located in Bermuda and the 
Cayenne Islands and Lloyds of London that's beyond U.S. 
regulation and that ultimately even to run a successful 
pool you have to buy reinsurance in an unregulated market 
place? 

ATT. COGEN: It's our hope that we will be able to obtain 
reinsurance in the domestic market. And we have — that's 
where we have our reinsurance in the workers' comp area 
and we're hopeful that that's where we're going to obtain 
it in the liability area. It's conceivable that that 
might not be possible. But we're optimistic about that 
right now. 

REP. RYBAK: And one final question, Joe. You talked about 
limits on liability for municipality for let's say 
$150,000 on non economic which would mean emotional pain 
and suffering type awards. Just answer this 
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REP. RYBAK; (continued) 
philosophically, may be you can't for me. Why should I 
tell the Tracy Thurmans of the world and granted that was 
a federal statute in 1983 which is beyond our power to 
regulate, but why should I tell the Tracy Thurmans of the 
world that because your situation involved a municipality 
you are limited to $150,000 recovery. Whereas if it 
involved a private security guard in a factory or some 
other place, you would not be subject to that limit. 

Why should I tell them that because the tort fees was a 
municipal corporation that you must be treated differently 
because of the accident of where it happened than 
somewheres else. 

ATTY. COGEN: That is a difficult question and it clearly is 
not one sided, but I think that part of the answer is that 
the State of Connecticut has an immunity from liability 
except where it by statute has waived that liability from 
immunity. And we have in our American jurisprudential 
system had over the years from the beginning a — the rule 
of soverign immunity. And that rule of soverign immunity 
still applies to the state. 

And it has gradually been eroded away so that it does not 
very much anymore apply to municipalities. We think that 
the municipalities really are, like it or not, an 
extension of the state government. They're called 
political subdivisions of the state, they carry out those 
functions delegated to them by the state and no otners. 
They have only those powers given to them by the state. 
They have only those financing mechanism given to them by 
the state. And municipalities really ought to be treated 
in the same way that the state is treated in this area. 

And the — there has been the determination that the state 
ought to remain immune except in areas that the 
legislature defines is no longer being immune and it's 
because it's the taxpayers as a whole who are responsible 
and -- for the claims against the state and for the 
judgments against the state and I submit to you that the 
same reasons apply to claims and judgments against 
municipalities that we're talking about. Claims against 
the public in that those ought to be restrained. That's 
the answer I would give you. 
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REP. RYBAK: I'm not sure I share your position. In some 
respects, it strikes me as extremely cruel and unfair that 
if a person is the victim of a tort in one circumstance 
that their liabilities or the recoveries and rights are 
extremely limited. And yet, if it happened just a few 
feet away with a different perpetrator, the results would 
not be the same. To my way of thinking, that is not equal 
protection. 

ATTY. COGEN: Well, I do understand your feeling about that. 
And I respect it, but I will just ask, wouldn't you have 
tne same feeling if the state was the -- or state employee 
was the one who had acted in a set of circumstance and if 
the state was found — the state employee was found to be 
not liable by virtue of being the state government and 
that's the situation that we have in Connecticut and I'm 
suggesting that it's not much different. I can understand 
why you have some difficulty with it. 

REP. RYBAK: Thank you. 

SEN. JOHNSTON: Thank you for coming in, Joe. Oh, forgive me, 
Sen. Avallone. 

SEN. AVALLONE: Joe, I don't know if you have the particular 
expertise to answer this, but can I assume that the rates 
now that the plan has been put together, or since the plan 
has been put together and the cost to the municipalities 
is either — has stabilized somewhat and that you probably 
financially are paying less for the same amount of 
protection than you were before. 

ATTY. COGEN: I'm sorry. Senator, could you --

SEN. AVALLONE: Well, I'm trying to — you say the 
municipalities were forced into a position where they had 
to go out and create their own pool. 

ATTY. COGEN: Oh, you mean in workers' comp? 

SEN. AVALLONE: In workers' comp and in other — 

ATTY. COGEN: Yes. 

SEN. AVALLONE: Okay, can I assume that the cost to the 
muncipalities has either staoilized or you've had some 
cost benefit by doing that? 
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ATTY. COGEN: Yes, there's been a cost benefit. Cost benefit 
and a service benefit both. 

SEN. AVALLONE: What I'm trying to figure out is what — why 
has that resulted? Is it a difference in one, the way you 
arrive at the contribution for each municipality. Is it 
risk management. Is it management of the funds itself. 
Do you create the contribution differenty than a private 
insurance carrier would set a premium? 

ATTY. COGEN: Well, it's a variety of factors including the 
factor that we're a non profit organization. The — in 
part it is improved risk management practices. I — 
basically I think we set the prices the same way. And I 
think it's just — that different conclusions result in 
the setting of the prices. I have to say that it's not 
always the case that our prices are lower, but often they 
are. We try. 

SEN. AVALLONE: The municipalities participating in this plan 
hire an expert to come in and manage the fund or to — 

ATTY. COGEN: It is a series in different areas — we have 
people who manage the investments who would — 

SEN. AVALLONE: What I would like if it's possible and 
certainly it isn't possible today, but if it is possible 
for you to provide to the Judiciary Committee, from your 
consultants or your experts, what are the factors that 
they take into consideration when they ask for 
contributions from a particular municipality, is it for 
example, the number of employees. The type of work, the 
geographic area. The age of equipment. Whatever it is 
that they use to arrive at the contribution, I would like 
to see that because I'm going to ask the industry to 
provide the same information for me and then we can add 
that profit motive into the formula. 

And perhaps we can see if in fact there is a better way 
for all of us to ascertain what a correct premium should 
be. There's a lot of misinformation, I think out there 
and here also. So I would appreciate it if you would 
provide that information. 

ATTY. COGEN: Yes, we will be glad to. 
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SEN. JOHNSTON: Thank you for coming in this morning, Joe. 
Atty. Steven Middlebrook, Vice President Aetna Insurance 
Company. Following Steven Middlebrook we will be going 
down to Fairfield for a speaker, the firm of Tremont, 
Nadiski, and Sheldon. 

ATTY. STEVEN MIDDLEBROOK: Good morning. Sen. Johnston, and 
members of the Judiciary Committee here in Hartford and 
down in Fairfield, I am Steven Middlebrook, I am Vice 
President and General Counsel of Aetna Life and Casualty 
and I appear before you today in that capacity and also on 
behalf of the Insurance Association of Connecticut of 
which my company is a member. 

We did not plan for before you today to discuss a litany 
of reform measures. That will come later. Rather, I 
thought it would be more useful today to share with you 
our perspective on four issues that will inevitablly face 
you confront you as you debate and discuss civil justice 
reform proposals in the weeks ahead. The first of those 
issues concerns the need for and beneficiaries of reform, 
the second deals with what we think ought to be the goals 
of reform. 

The third issue is the great data debate and the fourth 
and final issue is assessing the effective reform. The 
first of those questions is whose problem is this anyway? 
Now contrary to much of what we read in the press the 
civil justice problem is not just an insurance problem or 
an acromonious debate between insurance companies and 
trial lawyers. There are many other players, businesses 
individual insurance customers, injured people and the 
public at large. 

All of them directly and seriously are affected by the 
lawsuit crisis. They pay for the goods and services whose 
costs and availability are inevitably influenced by our 
legal liability system. Drug companies refuse to 
manufacture vacines needed for children. Obstreticans 
will no longer deliver babies and when concerned citizens 
are afraid to serve on volunteer board of directors, all 
of society suffers. 

The latest casualty downcycle which has been a painful 
five year event, appears to be over. Premiums have been 
rising to compensate for increased liability losses, 
profitability is improving. And increased insurance 
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ATTY. MIDDLEBROOK: (continued) 
capacity will result, at least for a while. But the 
lawsuit crisis goes on. It has had no up cycle. In 
absent reform there is no turnaround in sight. Improving 
insurance market conditions can not alone address those 
risks that have become so unpredictable that they can no 
longer be priced at any price. For some other risks only 
marginally less uncertain the insurance that is available 
will be so high as to be uneconomical. 

That's where our reform efforts must focus on identifying 
and enacting reforms that will make our laws more 
responsive to those most effected to the lawsuit crisis 
while still providing appropriate compensation, 
appropriate compensation for injured people in appropriate 
circumstances. That's everbody's concern I think and not 
just ours. 

The report of the Governor's Task Force on Insurance Cost 
and Availability makes a number of recommendations that 
merits your very careful consideration. And I might add 
as a member of that task force, I disagree with the early 
characterization that we spent four months just scratching 
the surface. If you take a look at the work product of 
that task force, not just the report, but the voluminous 
appendicies behind it, you'll see that more than the 
surface has been scratched in that effort. 

I think the tort reform package announced by the General 
Assembly's majority leadership on December 6, which I 
understand has now been raised for public hearing by this 
committee is also a useful starting place in this effort. 
The Insurance Association of Connecticut can't endorse 
either of those efforts, the Governor's task force report 
or the majority report in all of its parts, but together 
those two documents certainly provide the underpinnings 
for a successful oeginning ejffort. 

Okay, second major issue. It's very important, I think 
that we clearly define our objectives. That we set some 
very clear guidelines for changing the legal environment 
that produces today's lawsuit crisis. In my mind it boils 
down to three fundamentals. The system must become fair. 
It must become more efficient and it must become more 
predictable. We'll talk about each of those briefly. 
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ATTY. MIDDLEBROOK: (continued) 

Fairness is an alusive, abstract term. To discuss it 
requies and open mind, some very hard thinking and some 
hard questioning. For example, is it fair for a defendant 
who is only one contributor to a plaintiff's injury and 
perhaps only peripherally so to have to pay for all of the 
damages? And is it fair to person's who have simply been 
accused of harming others that the concept of causation 
and fault can be systematically eroded for the sake of 
finding liability. 

And are there unreasonable barriers to keep injured 
parties from seeking compensation for loss that is caused 
by the negligence of others. Do we really want a system 
that has led one University of Georgia professor who 
recently won a large jury award to conclude, and I quote, 
"it's like being in the wheel of fortune and winning the 
Dig prize." Efficiency is also an important objective. 

We know that our tort liability system in many cases, 
returns less than half the dollars spent to the injured 
part. More than half of the expenses are now consumed by 
legal fees and other administrative costs. Surely, we can 
improve on that ratio. We also know that the systems 
produces intolerable delay. Five years, and that's not an 
extreme example are simply too long for someone to decide 
who owes whom what if anything for an injuring event. i 
Surely, we can cut down on that kind of delay. Again, the 
governor's task force has made some useful 
recommendations. Predictability is another critical 
objective and it merits special attention in and to our 
industry. Insurance systems can only be stable if there 
is reasonable certainty to the risks that we write. One 
reform that would help in that regard, for example, would 
be some attempt to control and define just what we mean by 
non economic loss. At some point our notions of 
individualized justice simply have to give way to the 
practical limitations of what we can insure and what we 
can afford. 

The tnird major issue I would to discuss on is Where's the 
data. If you want to be grammatical where are the data. 
That's a debate tnat has been highlighted in the press in 
recent weeks and months. It's a question of whether there 
are adequate statistics to prove that today's affordability 
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ATTY. MIDDLEBROOK: (continued) 
availability, problems are caused by the lawsuit crisis. 
A minute ago, I urged you to think about the lawsuit 
crisis as a societial problem rather than just an 
insurance or an insurance vs lawyers issue. The debate 
about data should be approached, I think, in the same 
way. Do we have any evidence that the system is unfair? 
Well, I think we do. 

By now there are ample case histories and there are 
relevent helpful studies taken together they show how 
similarly situated plaintiffs achieved very different 
results in the legal process. They also show how certain 
characteristics of defendants, for example, the depth of 
their pockets, may make more of a difference in jury 
awards than such things as degee of fault or proof of 
causation. 

Do we have any evidence that the system is inefficient? 
There is ample evidence of how expensive and delay 
oriented our legal system has become. Some recent studies 
show that the transaction cost of our legal system exceed 
the compensation received by injuried parties. For every 
dollar spent by defendants and their liability insurers, 
about a quarter goes to the plaintiff's lawyer. 

Another quarter or so goes to the defense costs and a bit 
less than .50 goes to the plaintiff. Similarly, we have 
an institute of civil justice study that demonstrates that 
for asbestos cases, at least, plaintiffs have net about 
.37 on every dollar spent by all parties on closed cases. 
That kind of efficiency rate of less than 50% compares for 
example to the workers' compensation system where 70% of 
each dollar pays for loss or to the health insurance 
system where 85% of each dollar in that system directly 
compenstates an individual for medical expenses. 

Do we know that the system is unpredictable. Well, 
predictability is to some extent in the eye of the 
beholder. But suffice to say that the average insurance 
underwriter is now faced with such a bewildering array of 
possible outcomes from our tort system that he or she can 
no longer write certain types of risks with any confidence 
at all. Of course, we'd like more data to analyze today's 
lawsuit crisis. But there are many areas where the 
available evidence already points to the need for reform. 
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To delay those reforms in the quest for more data or more 
stydy is a luxury of scientific exactitude that we just 
can no longer afford. That brings me to issue number four 
the effects of reform. It's perfectly reasonable for any 
of you to ask whether the reforms we will be proposing to 
have any measurable effect on making insurance more 
available or making it more affordable. Affordability is 
in my judgment virtually impossible to predict. 

Only as the actual effects of reform become apparent can 
that be measured. Availability on tne other hand, may be 
more subject to . We can predict some things with 
some confidence. For example, markets will be open more 
as insurance capacity improves and insurors realize that 
meaningful reforms have been successfully implemented. 
And insurance companies don't make money by not writing 
insurance. And we are an industry with hundreds of 
participants that is very competitive. 

Ultimately, underwriters will reflect the savings due to 
tort reform as loss costs are stablized or as they 
decline. That has to happen. And as predictability 
returns, certain of our most difficult liability lines, 
we'll become more attractive and the competitive proscess 
will reflect appropriate changes. So to sum up, we have a 
societal problem, not just an insurance problem. We need 
to have some sharp focus to our objectives in fairness, 
efficiency and predictability are pretty good starting 
points. 

We do need data, but we have some. And they do indicate 
the need for change. Finally, we can show that certain 
designated reforms will in fact make a difference. I hope 
that gives you some perspective as you go about a very 
difficult assignment. We'd be glad to help in any way 
that we can. I'd also be glad to answer any questions 
that you might have. 

SEN. JOHNSTON: Thank you, Steven. It seems there are 
questions from firs, Rep. Blumenthal. 

REP. BLUMENTHAL: Good morning. 

ATTY. MIDDLEBROOK: Good morning. 
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REP. BLUMENTHAL: Just a couple of questions, if I may. Is 
it your experience that where there is recovery, in the 
vast majority of cases that recovery results from 
settlement of the lawsuit through negotiation rather than 
through some verdict as a result of trial. 

ATTY. MIDDLEBROOK: Probably 90, '95% of the time. 

REP. BLUMENTHAL: And is it also your experience that in most 
of those instances settlement occurs virtually on the 
courthouse steps. 

ATTY. MIDDLEBROOK: I don't know about most. Certainly, in 
a great many instances, that's where it happens. I don't 
have statistics in that regard. I'm sure some of our 
people do. 

REP. BLUMENTHAL: What would you say is the reason if that's 
so and I believe it is, the vast majority of cases are 
settled only on the eve of trail or even while the jury is 
being picked or in the middle of trial. Why that is so? 

ATTY. MIDDLEBROOK: As understood in your speculation, as 
you would be in mine, I suspect, the uncertainty of jury 
trial, I think, ultimately gets to both parties in the 
transaction. The stakes are win/lose, there's no middle 
ground. There's no result that is going to allow at least 
somebody to come out at least half. You're going to have 
total disappointment and the settlement process does offer 
an alternative to that. 

It allows you to touch your bet so to speak. And as you 
get closer and closer to that time of ultimate 
determination I suspect that weighs heavier and heavier on 
your mind both as counsel and the parties in the 
litigation. 

REP. BLUMENTHAL: Okay, if that's so and if there are also 
other reasons perhaps why settlement comes only at that 
late stage of the litigation, what specific measures do 
you have in mind to cut down on that delay and the causes 
of that delay? 

ATTY. MIDDLEBROOK: I think it might be useful to work more 
fully with an arbitration system that has some teeth in it 
as opposed to a system that is truly voluntary and which 
can be walked away from by defense or plaintiff counsel 
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ATTY. MIDDLEBROOK: (continued) 
at will which is the situation here in Connecticut and 
many other states. I don't think arbitration is the only 
alternative dispute technique that's available but it's 
one that you have at least put on the books and you can 
work with. There are other, I think, more imaginative, 
more cutting edge techniques for resolving dispute. We've 
had some considerable success with mediation for example. 

The technique where you do not have somebody in the 
position of making a decision, but you do have somebody in 
the position to make people talk to each other, to 
overcome extreme adversarialness whicn think characterizes 
our present system. I think systems such as that ought to 
be thoroughly encouraged. They ought to be taught in the 
schools at the earliest possible level so we begin to 
change our whole culture if you will so that people grow 
up learning that there are other ways to resolve disputes 
besides banging it out in a court room or the judge's 
chambers or in a lawyer's office. 

I think anything this legislature can do to encourage 
those alternatives and I don't mean just study them, would 
over a time begin to make a real diffence in the kinds of 
practices that yoy were just alluding to. 

REP. BLUMENTHAL: What would you think about increasing the 
penalty that has to be paid if the award or settlement 
outcome is eventually in excess of the offer of judgment. 

ATTY. MIDDLEBROOK: I think that would be a useful kind of 
impetus to have people work more fully in an alternate 
scheme. You do need some sort of settlement. And I think 
you need it for, quite frankly, our side of the fence as 
well as the plaintiff's side of the fence. Both of us 
tend to abuse the system where we can walk away for free. 
I think incentives would be helpful. 

REP. BLUMENTHAL: Thank you. 

SEN. JOHNSTON: Sen. Upson. 

SEN. UPSON: Yes, apparently the way that I read on page 3, 
your second major issue — you're talking about 
predictability, the way you approach the jury system, the 
legal system as if it's -- there's a , I 
guess about 10 years ago, manage it by objectives. And 
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SEN. UPSON: (Continued) 
if that's true then we should do that with the criminal 
system and we should do it with as well as the civil. As 
far as predictability, I don't know how you can change the 
common law to make — there is predictability in some 
respects, but certainly the jury trial, you benefit as 
well from a jury trial as plaintiffs do. 

A lot of — 

ATTY. MIDDLEBROOK: I agree with you, Senator. And that's 
why we've perhaps come so lately to the stable. I think 
part of the problem is that we are an industry that from 
time to time, overtime has benefitted from the system. 
That is not a good system. And it's hard to bite the hand 
that feeds you. I think we can do some things besides sit 
back and let each judge in each court room with each set 
of circumstances before him or her make law. You can make 
law right here. 

You can impact upon the extent, for example, that 
collateral sources are allowed to be used assessing all of 
the damage. You can have an influence on the way in which 
non economic losses are brought into some kind of 
measurable control. 

SEN. UPSON: Understood. Now, also you speak about two, the 
task force as well as the leadership's package of December 
6. There also was another task force that -- admitedly 
not as broad as the other two whicn had members of the 
insurance industry and the doctors and lawyers, etc. You 
do not mention that at all. Is there a reason for that. 

ATTY. MIDDLEBROOK: No, I don't mean to slight them at all. 
You have testimony coming later — 

SEN. UPSON: I happen to be on that task force. 

ATTY. MIDDLEBROOK: — today, I believe, from the medical 
procession. I'm simply not close to that particular task 
force. I know John is here to testify to you 
and I believe he was on that committee. I'm deferring to 
those who know that particular task force better. I'm 
certainly not — I certainly have no intention of 
slighting. 
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SEN. UPSON: Let me ask the last question, and it will be 
my last question, Mr. Middlebrook, the Aetna Life and 
Casualty is what — what's your profits the earnings per 
year, the gross earnings per year of Aetna. 

ATTY. MIDDLEBROOK: Well, they widly vary. 

SEN. UPSON: Just generally, the last year. 

ATTY. MIDDLEBROOK: In 1984 — 

SEN. UPSON: I'm not going to bring up the fact of any 
increase I'm just — 

ATTY. MIDDLEBROOK: In 1984 we made a little over $100 million. 
Last year we made a good deal over $400 — 

SEN. UPSON: No, but is it 15 billion — 

ATTY MIDDLEBROOK: In size? 

SEN. UPSON: Yes. 

ATTY. MIDDLEBROOK: It's 55 billion dollar operation. In 
assets, Aetna Life and Casualty taken together is a $55 
billion operation. 

SEN. UPSON: $55 billion company, and I'm not picking on Aetna 
I just want to make this statement. What if you know is 
the size of the insurance department in Connecticut? 

ATTY. MIDDLEBROOK: I know that it's not a $55 billion 
operation. I don't know how big it is. 

SEN. UPSON: Would you say $155 billion. 

ATTY. MIDDLEBROOK: We tell you people that they are adequate 
to the task — 

SEN. UPSON: That's exactly what I was getting at. All right 
but it is difficult for a small department in a small 
state to evaluate your company and do you know how long 
the records are kept in Connecticut of the insurance 
companies when they come in and ask for increases? 

ATTY. MIDDLEBROOK: Well we have so many record retention 
requirements that touch on so many different things 
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ATTY. MIDDLEBROOK: (continued) 
to address records, six years is the number that sticks in 
my mind as affecting a lot of our requirements. It's much 
longer than that for certain types of transactions that we 
engage in. 

SEN. UPSON: Do you think it should be uniform that every 
state, I think it varies. 

ATTY. MIDDLEBROOK: I'd love to see a uniform record retention 
law for all things we do in all states. 

SEN. UPSON: That's interesting, maybe that should be — 

SEN. JOHNSTON: Rep. Lugo. 

REP. LUGO: Mr. Middlebrook, you have heard the two previous 
speakers it look like tort reform in my opinion is 
coming. I can see that your position as the leader of the 
industry, the insurance industry, there is the opportunity 
that the insurance industry in the State of Connecticut or 
outside the state have enough time from now to let's say 
the next year or so when reform may come out when you can 
do something to eliminate, to minimize the premiums that 
is being paid at this time. 

ATTY. MIDDLEBROOK: I think we're trying to do somethings 
right now because we're very sensitive about that. If 
we're going to take an ostrich like position and pay no 
attention to our customers or our public while these 
debates are going on, we're going to suffer. We know we 
will. We have tried very hard through the 800 line and 
through the market assistance plan concept to at least try 
and bridge the gap. 

To at least try and help people who get no insurance 
anywhere to get some coverage that will at least protect 
them in areas where we can afford protection. There are 
certain areas where we cannot do that at all. But I think 
that plan that concept which has just been launched 
recently, as you know, is working. Is serving an 
effective function, but it is short term measure. But 
we're very consciencous of the point you're making, if I 
understand it and we're trying to do whatever we can 
voluntarily. 
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REP. LUGO: As you know, Hartford is called the Insurance 
Capitol of the World and I believe something can be done. 
And must be done. I don't want to tell you how to run 
your business, but I believe if the insurance industry can 
take a little faster look to what is coming through and I 
oelieve — regarding with the amount of mail that we are 
getting by the statements made on these committees that 
something have to be done and you people have to work 
faster. Whoever is going to do it, I believe it will be 
for the benefit of everyone. 

ATTY. MIDDLEBROOK: That is a speech, Rep. Lugo, that my own 
client the head of our commision, the insurance division, 
has delivered to his industry peers and contemporaries in 
New York not that long ago. We hear you loud and clear. 

SEN. JOHNSTON: Further questions of the committee here in 
Hartford. Sen. Avallone. 

SEN. AVALLONE: Good morning. 

ATTY. MIDDLEBROOK: Good morning. 

SEN. AVALLONE: I want to concur that I think that the 
Governor's task force which I was in, at least attempted 
to do more than scratch the surface and having attended 
the law revision subcommittee on several occasions, 
although I wasn't a member of it, and then reviewing the 
comments of it, it certainly was an indepth attempt to 
raise the issues. I may not nave agreed with all of the 
recommendations but it certainly was an indepth study. 

A couple of things I'd like to comment on one. The 
qustion you asked, the theory. I would just 
raise to the committee and those in attendance that it is 
a very, very important question as to whether or not the 
General Assembly should set — change the public policy as 
to whether or not the plaintiff, the injured party, should 
be compensated fully even though an individual or a 
representative of a company was less than 100% the reason 
for that. I think that's a very important public policy 
issue tnat we have to talk about. 

One of the things I would like to ask you is some of the 
changes, in particular joint and several liability, 
whether or not you feel that ought to be combined with a 
change in our comparitive negligence law. Right now as 
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SEN. AVALLONE: (continued) 
I'm sure you're aware, the plaintiff must show that he is 
less than 50% negligent before he is able to at least 
attempt to recover. 

: Is that true in product liability law? 

ATTY. MIDDLEBROOK: No, there is an acception. 

SEN. AVALLONE: If the joint and several liability, were to 
be changed where there would no longer be a depocKet 
theory and a defendant would only pay that portion of an 
award that he or she was found to be negligent, do you 
thinK then we ought to expand the arena for plaintiffs, 
excuse me, if someone were found to be 75% wrong, should 
they not then be able to recover 25% which was caused by 
someone else. 

ATTY. MIDDLEBROOK: There are many, many ways you can go in 
adopting the joint circle doctrine. And one is as you 
suggest give some, you can take some. I don't know that 
we have fully articulated, we the Insurance Association of 
Connecticut, fully articulated a position on this. We do 
know that the doctrine is causing a great deal of 
difficulty in the underwriting cycle and the thing that we 
can perhaps point to most specifically is having a bearing 
on the underwriting issuance. 

It's just a very large scare element. And it's not just 
through Connecticut, it's through elsewhere too. This 
state is particularly though because not only can 
plaintiff go after one defendant, 5&, 10% liable, 70, 80% 
and collect everything, but that defendant as I understand 
the law of the state has no recourse back against other 
parties who may be equally or more lawful. That's an 
outrage the state needs to correct off the bat before you 
even get to the notion of equalizing plaintiff defendant's 
rights. 

SEN. AVALLONE: Sir, can I stop you there because you raise 
a very interesting point. Subrogation does not take care 
of that situation where if one individual is found to be 
less liable than another but unfortunately has to put the 
money on the table, subrogation does not get back or — 

ATTY. MIDDLEBROOK: My understanding in this state is that the 
right to contribution, the right to get back part of your 
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ATTY. MIDDLEBROOK: (continued) 
losses from other defendants who wern't sued, who were 
equally or more liable, is very limited or non existant. 
If I'm wrong, on that, I'd be delighted to so advise the 
committee in a more responsive legal document than my top 
of the head reaction at this session, but I think I'm 
basically right about that. 

The interesting issue is if the plaintiff does cross the 
50% line, if the plaintiff is 60%, 70%, 80% at fault, 
should there be any recovery, and if the answer is there 
isn't in this state today, because you have adopted the 
so-called modified coinsurance, to accept the product 
liability, and the answer is that one can make a case, 
that there may be a trade off here. I think that on the 
other hand one can make a case that there ought to be a 
point along the fault spectrum where the utilization of 
the entire court machinery to award people who have been 
very heavily at fault themselves, ought to stop. 

Part of the reason that you are reluctant to — or we are 
reluctant to do that is that we don't yet have in place in 
our minds, a whole bunch of other compensation mechanisms 
that can protect that person. So we have to look at that 
person, however at fault he or she may be, as somehow 
suffering to a degree that we are unable to tolerate it, 
so we use the tort system to take care of that problem. 

I would hope that we could also over time work on 
compensation systems that can adjust and adapt to and 
respond to that situation. The intoxicated person who 
stumbles into the swimming pool is a classic example where 
you are probably over 60% in terms of fault, but you can 
get some very hurt people coming out of the process, and 
there is a sympathic reaction to that. 

SEN. JOHNSTON: I believe that is all, Atty. Middlebrook, 
thank you for coming in this morning. I would like to 
mention to the committee members that we do have some time 
deadlines here. We will be shutting down our portion of 
the hearing in Fairfield about 12:30, and concluding our 
hearing here in Hartford about 1:30. We have a good many 
invited speakers and it is important that we get to the 
puDlic of course, so I would ask that the committee 
measure tneir questions this day, because we will be 
naving a second hearing when we raise or when we hear the 
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SEN. JOHNSTON: (continued) 
tort reform package another day. At this point, I would 
like to introduce the members of the judiciary committee 
that are here with me today, and starting with my right, 
there is Rep. Nania, Sen. Avallone, the ranking member, 
Rep. Blumenthal, on my left. Sen. Upson, the Senate Vice 
Chairman, Rep. Lugo, Rep. Baronian, the House Vice 
Chairman, and Rep. McCavanagh. And with that we will go 
down to Fairfield for the testimony of Atty. Paul Tremont 
of the law firm Tremont, Yuditski & Sheldon. 

REP. DUDCHIK: Thank you, Sen. Johnston. I see all 
my colleagues from Fairfield County up in Hartford in 
preparation for the session. All I can say to them is we 
have a lot more elbow room down here, so if you guys are 
all squished in there, we would like to see a few of you 
down here. I had a couple of questions for Mr. 
Middlebrook. I will reserve that for the public hearing, 
but it is interesting to note what Mr. Burn who is 
Chairman and Chief Executive Officer of the Fireman's Fund 
Insurance Company owned prinicipally by American Express 
said in the New York Times article that "just because you 
have a legal problem doesn't meah you can't keep your 
balance sheet disciplined", and I think we have seen that 
in the industry. Our speaker here in Fairfield is Atty. 
Paul Tremont, and Atty. Tremont is former Director of the 
Connecticut Trial Lawyers Association and currently serves 
on the Board of Directors of the Connecticut Trial Lawyers 
Association. Atty. Tremont. 

ATTY. PAUL TREMONT: Thank you, Representative. Let me thank 
the committee for this opportunity to speak to you and to 
speak to you from Fairfield County. It is always a 
pleasure to see that the citizens down this end of the 
state can have an opportunity within this area to present 
evidence before the committee. I think that I can truly 
testify before this committee, and I think I can testify 
before this committee in view of the so-called insurance 
crisis that we are undergoing today. You all know about 
it. You have received it. I have been affected by it, 
and having the Aetna Insurance Company give me difficulty 
in renewing an excess policy, despite the fact that I 
never made a claim. 

My constituents in Bridgeport, my clients in Bridgeport 
call and say that they are arbitrarily being denied 
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insurance. We see it constantly in the papers and 
essentially as we nave heard today from the Insurance 
Associations speaker, there is no determination, there is 
no certainity, and therefore, the insurance companies are 
not going to be underwriting. I say of interest to me 
because in 1968 or 1969 when I was young, we all were 
young at that point, in my generation, I was President of 
the Connecticut Trial Lawyers Association, and at that 
time we had literally a national insurance crisis. The 
crisis was created in the same fashion this crisis was 
created. 

Insurance companies indicated that they required 
substantial increases in premiums, 2 times, 3 times, 4 
fold premiums. Insurance was being declined throughout 
the United States. There were Governors' Tasks Force. 
There were legislative tasks force that were studying the 
insurance problem, and where an insurance company could 
not get rate increases, the . insurance company would 
literally stop writing insurance for that particular 
state. As a result of all that, your predecessors formed 
a legislative committee to study the insurance crisis and 
obviously so-called tort reform, which is the euthanism 
that the insurance industry uses whenever we have one of 
these self-created crisis, and that committee spent two 
years studying this problem, and in 1969, there was 
literally a historic meeting at the House and Senate 
Chambers, and it was a joint meeting of the judiciary and 
insurance committees of both the House and the Senate. 

I was very actively present at that time for the 
Connecticut Trial Lawyers Association, and because, as 
Rep. Lugo said, the Hartford Insurance Capital of the 
world, and that this was a national issue as it is 
supposedly is today. The insurance industry of the United 
States and the eyes of the United States were focused on 
that Hartford hearing. I took the time to look over some 
information that we had found regarding that 1969 hearing, 
and it was a time, ladies and gentlemen, that not only did 
representatives of the Travelers and the Hartford, and the 
Aetna appear before that joint House and Senate session, 
but also Arthur C. Mertz, I'll give you names, who was 
general counsel of the National Association of Independent 
Insurers, Andre Mason Piere who was Vice President of the 
American Mutual Insurance Alliance, and most importantly, 
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T. Lawrence Jones who was President of the American 
Insurance Association, which was the group of the stock 
companies, the Hartford, the Aetna, etc., and they all 
appeared before this session of the legislature and before 
these committees, and what they said is the same thing 
they are saying today. We have absolutely uncertainity 
but you've got to give us reform and give us two things 
and we guarantee you that insurance costs will go down. 

The two things that they ask for was the so-called no 
fault reform which we got, if you recall in 1969 and is 
present in the state of Connecticut today, and secondly, 
they said at the present time, we are talking about 1969, 
there is prior approval of insurance rates. And insurance 
companies must go before the insurance commissioner before 
they can increase their rates, and ladies and gentlemen, 
we guarantee you, we guarantee you, if you will have, 
again a euthasism comparative rating, competitive rating 
rather, which is of course not competitive rating because 
the insurance company is one of the few industries that is 
exempt from the anti trust acts, and can in effect do 
things which other industries cannot do because they are 
illegal under federal law, but basically you give us 
competitive rating and we will bring down the cost of 
insurance because of competition between insurance 
companies. 

We had asked the legislature it that time on behalf of our 
Association to get statistics from the insurance company 
to take statistics, to require the insurance company to 
show us that in Connecticut we have a problem. Not in 
California, or Texas or in Massachusetts, but in 
Connecticut that there is a problem and that in 
Connecticut the insurance industry was actually loosing 
money rather than making money. The legislature because 
they felt that they had to do something did not at that 
point get that information and the prior approval of 
insurance rates was eliminated and you are to the present 
system. 

The first thing I suggest to you, we've seen what's 
happened as a result of that, is to go to the plain 
ordinary simple system, obviously, we all need insurance, 
we all require insurance, and I think it is very simple to 
follow the information of the bills which we have 
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introduced and recommended, whereoy you will do the same 
thing as the public utilities commission and we'll simply 
have the insurance rates brought before the increase is 
brought before the insurance commission we'll have a 
public advocate, as you did with the PUC and the public 
advocate will not argue the lawyer's position or the 
doctor's or the insurance company's. It will argue the 
public's position and I guarantee if you do something like 
that there will be a substantial reduction in rates. 

The second thing that I want to mention to you, and again 
this is as a trial lawyer, as an active trial lawyer, I 
think it is very important for the members of this 
committee, to understand this. That the campaign that is 
presently going on, the information that I have seen, some 
of the proposals that were brought before the Governor's 
Task Force, they all relate to national problems, and I'm 
going to suggest to you that Connecticut has been such a 
conservative state that if you look at Connecticut law 
today, you will in effect see that Connecticut basically 
never adopted either though the legislative process or 
through court decision those practices which tne insurance 
industry is claiming are so agregious and are causing such 
a horrible cost problem to that industry, and let me go 
over a couple of tnose things because I know they have 
been discussed, some of tnem have been discussed today, 
and I know some of them have been discussed by the two 
committees. 

The first thing I mention is comparative negligence. This 
state was presented in the late 60's with a pure 
comparative negligence bill, whereby no matter how much at 
fault the person was, he would be able to recover a 
portion of his damages reduced by his negligence. The 
legislature of this state refused to accept such a law 
which is the federal law, and the law in most states, and 
went to a modified comparative negligence law, which 
causes the plaintiff to get absolutely nothing, nothing at 
all, unless he is less than 50% at fault. 

I read recently, it was either in a Bridgeport newspaper 
or Waterbury newspaper, that one of the problems with 
malpractice coverage for obstraticians was that when you 
delivered a baby, you would have to wait 18 years -- there 
was a possibility that a lawsuit could be brought up until 
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ATTY. TREMONT: (continued) 
the time the child reached his majority. And therefore 
there could be no certainity in insurance rates. 
Connecticut has one of the most stringent statutes of 
limitations in the country. Indeed, we have been trying 
to get the legislature to change it. It has been so 
stringent. In Connecticut, you must bring an action 
within 2 years of the date of the tort, or at most 3 
years. Otherwise you loose the action. So it doesn't 
matter of the child is a minor. It doesn't matter if 
somebody is mentally incapable, the statute of limitations 
applies to that person. 

Another big, big claim of tort reform that has been pushed 
in those state, which have a much more liberal statute, a 
statue which is much more beneficial to the victim, the 
third area of tort reform that is discussed, that of 
governmental amunity truly exists in the state of 
Connecticut. I have personally gone before the 
Connecticut Supreme Court and have personally brought to 
the attention of that agust body, that Connecticut is one 
of the few states, very few states left, where soverign 
amunity applies. 

The Supreme Court has in decision said we know that is the 
case. It isn't up to us to change it. It is up to the 
legislature to change it, and the legislature has not 
changed it. The cloak of soverign amunity applies in the 
state of Connecticut, and it does not only apply to the 
state. It indeed does apply to municipalities today. I 
do a lot of municipal liability law, and I tell you that 
it is difficult to sue a municipality, that the amount of 
money you receive from a municipality is extemely 
restricted, and I also suggest to you that the costs of 
legal fees and lawsuits and judgments against 
municipalities do not come from any action that was caused 
by this legislature or the state courts of the state. 

That basically the rising costs and the rising claims 
against municipalities arise out of congressional acts 
such as Section 1983 of the Civil Rights Act which is 
something that you can't change and the courts of the 
state can't change because it was passed by Congress and 
it is probably the most, the largest expense that 
municipalities may have. The final point in this regard 
that I want to mention to you is that in every piece of 
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propoganda that I have read and every article that I have 
read there is a emphasis that the companies have been 
horribly effected including manufacturers because of 
punitive damages, the drug manufacturers, that medical 
suppliers are effected by punitive damages. Connecticut 
again is one of the very few states that practically has 
no punitive damages awards. When a judge instructs a jury 
in this state, a judge tells a jury that making an award 
of money damages for injuries and death, it must give a 
fair, just and reasonable amount. 

That it cannot reward the victim nor can it punish the 
defendant, and there is only very limited exception on 
punitive damages, applies in products liability cases, the 
statute was set up by your legislature in such a 
conservative fashion that the jury must recommend punitive 
damages, but cannot award them. The jugde must then 
review the case, and the judge may at his own discretion 
award punitive damages, but those damages cannot be more 
than double the amount of the verdict. So I would say 
that in this state, there aren't 5 cases, or 10 cases that 
have been heard through the 1,000s of cases that have been 
tried where punitive damages have been awarded, so I 
suggest to the members of this committee, that in effect, 
the so-called tort reforms that the insurance industry has 
been asking for and requiring or begging for throughout 
the country, are already in effect in this state, and the 
only way, ladies and gentlemen, that we will be able to 
determine if there is indeed an insurance crisis is to 
require the company to show us the Connecticut premiums, 
how much they recover in premiums, get in premiums in 
Connecticut, and what do they pay out specifically for 
Connecticut awards or Connecticut verdicts for Connecticut 
settlements. 

My final comment to you relates to cappying. You know, 
the way that you reduce costs, the way that you reform is 
by making safe. I think the seatbelt law, I think the 
reduction or increase in the age of young people who drink 
alcoholic beverages, that has effectively and will 
effectively reduce the extent of injury, the nature of 
accidents, the amount of accidents, and obviously, will 
bring down premiums. We have capping in one place in this 
state that I know of. 
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We have a so-called Dramm Shop Act, that if a person, if a 
bartender serves an intoxicated individual alcohol and 
continues to serve him, and that individual goes out and 
kills with a motor vehicle innocent citizens or maims 
those citizens, that the most the citizen can recover is 
$20,000 for that loss. 20/50 I believe the law is. Now 
there is a cap on liability and I suggest to you that all 
the cap does is allows conduct like that to continue 
because they are basically no incentive to be cautious, to 
be careful, when you have such a limitation. 

Thank you for allowing me to speak, and if you have any 
questions, I obviously would be glad to try to answer them 
for you. 

REP. DUDCHIK: Thank you, Atty. Tremont, for that enlightening 
discussion. Would you side with Ralph Nadar who has said 
that the insurance industry is "going on stike to extort 
excessive rates from the public." And my second question 
is the insurance industry is always quick to point to the 
lawyers and the juries and to our — what they consider 
our lotigious society, in awarding damages and it seems 
everything else we do, you slip, it's well, let's call a 
lawyer, let's sue. The insurance company is really quick 
to point out that you guys are the bad guys. 

And from what I understand you saying is that they have 
had an opportunity to clean their own house, and they have 
been unwilling to with record earnings, now you seem to 
suggest tnat we do something more, we have to prod them. 

ATTY. TREMONT: Ah, yes, let me say this. I think that Mr. 
Nadar's comment was correct and was correct in this 
prospect. I guess if you can give a simple analogy that 
we all know about, again especially in the area of oil 
where we rely our energy costs in Connecticut are so 
high. Northeast Utilities, United Illuminating Company, 
they have gone as you know before the Public utilities 
Commission with exhorbatant rate increase and before we 
had a public advocate, and that the Public Utilities 
Commission why those rates were going up astrominically. 

Just picture that you had a utility, and that's what we 
are talking about a captive audience, let's assume you 
have Connecticut Light and Power, and you say look it, we 
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want to increase our rates by 200% and if you don't want 
it, we won't supply you with power. In effect, the 
insurance company is able to do something that other 
industries cannot do because it is a violation of an anti 
trust act. They can all get together and agree, look it, 
let's not, let's all raise the price in the medical 
malpractice field. Let's move out of that field, and 
let's force the public to do something. So I think, 
Representative, I would agree with that remark. 

As to the second portion of your comment, yes, I don't 
think this should be a battle between lawyers and 
doctors. I don't think it should be a battle to restrict 
people's rights. This is the tail wagging the dog. You 
Know, the purpose of insurance is to give us all stability 
and peace of mind. The insurance company should not 
dictate our rights. Basically insurance is there in order 
to protect us against our losses and it is a general pool, 
and I feel that is the way we should be headed. 

REP. DUDCHIK: I think it is also important to point out you 
mentioned the Dramm Shop problem where caps do exist, and 
yet no one is writing Dramm Shop insurance, and I have 
calls from restaurant owners, from clubs, if you will, 
American Legions, or Veterans of Foreign Wars who have to 
cover enoumous costs just to operate, to be a permittee. 
And I think our constituents out there, I remember a 
couple of months back, I got a call from my mother and she 
had just gotten her policy cancelled, and she said I'm not 
calling you as your mother, I am calling you as a 
constituent. 

And you had better do something* and I think we have to 
start somewhere. Janet. 

REP. POLINSKY: No, he answered my question on malpractice. 
I was interested in that. 

REP. DUDCHIK: Thank you. I would like to ask my colleagues in 
Hartford if there is any questions up there. 

SEN. JOHNSTON: Thank you, Tom. We have no questions up here 
in Hartford, and we'd like to thank Atty. Tremont for 
coming before us this morning. 
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ATTY. TREMONT: Thank you. 

SEN. JOHNSTON: With that, we will invite before us Dr. 
Leonard Kemler of th Hartford County Medical Association 
and with Dr. Kemler will be Mr. Timothy Norbeck, Executive 
Director of the Connecticut State Medical Society. 

TIMOTHY NORBECK: Thank you. Sen. Johnston, other members of 
the Committee, I am Tim Norbeck, Executive Director of the 
Connecticut State Medical Society. With me is R. Leonard 
Kemler, a thorasic and cardiovascular surgeon from 
Hartford and the CSMS representative on the legislative 
task force on health care liability insurance. When Mark 
Twain was asked what he thought of Richard Bogner's music, 
he said that it is not as bad as it sounds. 

The present epidemic of costly litigations sweeping 
through Connecticut and the United States leaves no doubt 
that the medical malpractice insurance crisis is as bad as 
it sounds. In its weight, it is threatened that the very 
availability of health care to the Connecticut public and 
has caused premiums for Connecticut physicians to double 
over the past 3 years and quadripuled over the past 6. A 
recent survey conducted by the Connecticut State Medical 
Society indicates that fully l/3rd of Connecticut's 
doctors have limited or reduced the scope of their 
practice in an effort to reduce or stabilize their 
malpractice insurance rates. 

This litigation madness has reached the point where 
everyone who performs a service or who makes and sells a 
product has a litigation sort of Damaclese hanging over 
his or her head. Few would deny that we have the finest 
medical care system ever devised with the best trained 
physicians utilizing the latest and best technologies, but 
medicine is being held hostage today. Hostage to its own 
success and technicological miracles. The beginning of 
Charles Dickens book, A Tale of Two Cities, "It was the 
best of time, it was the worst of times" so aptly 
describes the state of medicine today. 

Patient care is enjoying the very best of times, and 
miracles have become almost commonplace. And yet the 
physicians who are providing these miracles are being sued 
in record numbers. It may surprise many to know that most 
of these suits are brought against the best trained highly 
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skilled physicians at the very peak of their careers. 
Indeed it is the best of medicine, which is being sued and 
therein a cause for their worst of times. No one would 
deny fair compensation to a victim of malpractice, whether 
injured by a physician or corporation, but let us change 
the system so that the plaintiff receives the lion's share 
of the premium dollar instead of the present pultry 28 to 
30%. 

Experts claim that the questions of negligence and fault, 
did someone do wrong and did it cause this injury have 
grown nearly irrelevant. Instead courts have moved toward 
a concept of entitlement to injury compensation. A person 
has been hurt, and somebody has to pay. Who involved has 
the deepest pockets. Those deep pockets are really 
millions of little pockets paying these costs though 
higher prices for services and products and through higher 
insurance bills. As Richard K. Willard, Assistant U. S. 
Attorney General puts it, increasing tort law punishes 
those who have done nothing wrong. And we must return to 
a view of tort law, premised on a concept of fault. 

Some of us may remember Linus from the Peanuts comic strip 
saying to Charlie Brown that there is no problem too big 
that we can't run away from it. This liability crisis 
looms so large however that we can no longer run away or 
ignore it. If we do not overhaul our toxic tort system, 
we run the risk of creating eventually an insuranceless 
society. It is no longer the 11th hour. The clock is 
stricking 12. Dr. Kemler will proceed with the specifics 
of tne problem and some of the solutions we deem necessary 
to return to a system of reason, fairness and justice. 

Thank you. 

DR. LEONARD KEMLER: Sen. Johnston, members of the committee 
in here and in Fairfield, first I want to thank you for 
giving us the privilege of addressing you today. 
Secondly, I want you to forgive me if I shuffle some 
papers. I realize that the hour is late, and you've been 
here for some time,, so I am trying to make my presentation 
as succinct as possible. 

It is abundantly clear to all of us that we are living in 
a lotigious society. Citizens feel that they should be 
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compensated for any poor result whether it be in the areas 
of product liability, municipal or corporate liability or 
personal liability such as in medical malpractice. We all 
agree medical malpractice should be prevented or 
compensated or if it occurs. It is important to state 
however that not all maloccurrences are evidence of 
malpractice. 

Despite this, Nationwide, the deluge of claims has risen 
from 17,000 in 1978 to over 30,000 in 1981 and it has 
skyrocketed since that time. In Connecticut according to 
Superior Court records, medical malpractice suits rose 
from 241 in 1979 to 534 in 1985, doubling in 6 years. 
Looking at it another way, there are now 10 claims filed 
each week in Superior Court of the state of Connecticut. 
Undoubtedly, some of these claims were meritorious and 
were settled out of court. Others were questionable and a 
jury trial was certainly in order. There remains, 
however, a sizeable number of claims of little substance, 
the so-called frivilious suits, all claims must be 
investigated, defended, tried or settled. These suits add 
to the cost of insurance to the constranation and 
frustration of the physician who is practicing medicine 
and ultimately to the consumer who pays the bill. 

# 

In Connecticut alone, malpractice premiums have more than 
doubled since 1983, and have increased by over 400% in the 
past 6 years. The trend in our sister states are equally 
alarming. Annual coverage for New York practitioners 
engaged in high risk specialities surpasses $100,000, and 
I learned just today that neurosergeons in New York are 
paying $130,000 this year for malpractice insurance. Jury 
awards have also risen precipitiously. An average of 
$166,000 in 1974 to $955,000 average in 1984. This is 
indeed a crisis. One that is recongized as a problem by 
virtually every state legislature. 

If coverage is costly, it is also becoming increasingly 
scarce. In Connecticut, St. Paul Insurance Company has 
recently withdrawn from the field, and physicians through 
their medical societies have formed their own medical 
liability insurance company in an attempt to insure 
insurance availability. Reinsurance which insures 
companies against catastrophic losses is also becoming 
increasingly difficult to secure. Even at grossly 
inflated prices. 
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Lloyds of London, the world's foremost insurer, recently 
found it could no longer support losses in the United 
States and they withdrew from the market. Swiss 
reinsurers have already withdrawn from the United States 
market. Clearly, a crisis is at hand. The consequences 
of the expense and availability crisis in medical 
malpractice insurance are predictable. The overall costs 
of health care increases while availability decreases. 
Because of the very real threats and pressures of our 
civil justice system, as it is presently structured, 
doctors are practicing expensive defensive medicine 
techniques, limiting the scope of their practices, or 
taking early retirements. 

Last fall, in order to assess the extent to which doctors 
practices in Connecticut have been effected by the 
increased frequency of litigation, the state medical 
society conducted a survey on defensive medicine. It was 
mailed to 5,000 practicing physicians. There was an 
unprecedented 50% response rate. Answers to the questions 
were consistent. Doctors in Connecticut feel that they 
must practice defensive medicine. 77% of the physicians 
order more diagnostic laboratory work than would otherwise 
have satisfied their clinical judgment. 81% refer or send 
patients they would previously have handled themselves for 
additional consultation, and 83% spend more time with 
their patients acquiring informed consent. 

All of these defensive medicine measures increase the cost 
of patient care to the consumer. The most unfortuante 
consequence is that 33% of Connecticut physicians are 
limiting or reducing the scope of their practices in order 
to lower their malpractice insurance rates, and are 
consequently lowering the ability of medical care to a 
segment of our population. A recent study done by the 
Center of Health Policy Research employing 2 methodologies 
reports that nationwide the total affect of 
medical/professional liability increased the cost of 
physicians services in 1984 by 2 billion dollars. 

These costs include professional liability premiums, costs 
of defensive medicines, and losses not covered by 
liability insurance that are ultimately born by the 
consumer. Of course, the best solution is prevention. 
And physicians have always in the lead role in the process 
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referred to as peer review. It is estimated that 90% of 
most medical suits are filed as a result of a hospital 
based treatment procedure or incident. According to state 
and federal laws, hospitals are required to establish and 
implement filter systems which review and account for the 
services provided by physicians. A detailed mechanism is 
assured, so that all persons with clinical privileges will 
provide services within the scope of their privileges and 
according to accepted standards of care. 

According to the requirements of the national accrediting 
body for all hospitals, monthly meetings of each clinical 
department or major service must be held to review 
findings from ongoing monitoring and evaluation of the 
quality and appropriateness of care and treatment to 
patients. In addition, all untoward results and all 
deaths are reviewed in detail, especially in regard to 
quality of care, proper consultations and comparison to 
national standards. All operations are reviewed and 
tissue is examined for corrollation between diagnosis and 
pathology found. 

Another filter of services and standards for physicians in 
Connecticut rests on the shoulders of the medical 
community. The impaired physician statute addresses which 
has been enacted by the general statutes of Connecticut 
addresses the areas of incompetency, negligence, emotion 
and mental disorders as well as the abuse of drugs and 
alcohol. 

The Hartford County Medical Association and the New Haven 
County Medical Association have entered into a formal 
protocol with the State Department of Health Services 
which encompasses a rigerous peer review process and a 
multilevel system of monitoring and rehibilitating of 

- physciaians identified as impaired. 

How can we help alleviate the professional liability 
crisis physicians and consumers now face. The Connecticut 
State Medical Society strongly supports the following 
proposed legislative recommendtions. 1) abolish joint and 
several liability. We propose to amend state statutes to 
provide a system under which each defendant pays only the 
amount of his or her liability. A modified form of this 
proposal has been approved by the legislative task force 
for health care liability insurance. 
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Number two, extent the collateral source rule to offset 
jury awards. We propose to extend the 1985 general 
assembly session's medical malpractice collateral source 
legislation to other types of civil cases and to other 
sources of third party payments. This is estimated by the 
actuarial consultants to have an initial savings of 8% of 
total liability costs. Three, we propose to establish a 
sliding scale for attorney's contingency fees. 

Such fees would be subject to an inverse sliding scale 
whereby the larger the award, the smaller percentage of 
the award the attorney may receive. This is estimated to 
have initial savings of 9% of total liability costs. 
Four, put a cap on non economic damages. This would 
restore predictability to the potential size of awards. 
Under this approach, injured parties, and I would like to 
stress this, injuried parties would still be fully 
compensated for all out of pocket expenses and all actual 
losses. 

Fees would be paid in full. The injured party however, 
would receive a statutory amount for pain and suffering 
and emotional distress. This as estimated would be a 12% 
savings in total liability costs. Five, structure 
payments of verdicts. We propose that awards for future 
damages exceeding a certain amount should be paid with 
interest over a period of time or to the predictable life 
expectancy of the beneficiary. Again, actually losses --

SEN. UPSON: Dr., are these your proposals or are.they task 
forces proposals. 

DR. KEMLER: These are — I have indicated whenever tne task 
force has endorsed — these are The Connecticut State 
Medical Society proposals. Actual losses are to be paid 
in full at the time of judgment. This is estimated to be 
a 6% savings. The task force has recommended this in 
principle. Six, create sanctions for filing frivolous 
suits. 

We propose that in all civil cases in which damages are 
sought, the court or a pretrial panel must rule on whether 
the suit was frivolous and deleterious and must enter its 
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findings on the records with sanctions if the frivlous 
suit is pursued and lost. This is also recommended by the 
legislative task force. And seven, establish 
qualifications for expert witnesses. We propose to place 
restrictions on expert testimony and to set standards for 
qualifications of expert witnesses. We tried to prevent 
the so called travelling experts from going to state to 
state and testifying in our courts. 

This is also endorsed by the task force. Connecticut 
physicians do not believe the tort system should be 
changed in a manner which will discourage meritorious 
claims or encourage inadequate compensation. It must, 
however, be altered to expedite legitimate settlements 
while discouraging unmeritorious actions. Thank you very 
much. 

SEN. JOHNSTON: Thank you very much, Doctor. Sen. Upson. 

SEN. UPSON: Dr., you and I served on the task force, a few 
questions. What if any of these proposals — what will it 
do to reduce your present premiums. 

DR. KEMLER: It's difficult for us to say, because we're not 
in the insurance business and we don't know — 

SEN. UPSON: Well, no you are in the insurance business. Your 
— how many members — how many members do of your 
profession -- of the malpractice insurance group you set 
up. 

DR. KEMLER: I think we have what, 2,000 — 1,600. 

SEN. UPSON: And how many practicing physicians, 5,000 in 
Connecticut. 

DR. KEMLER: Over 5,000. 

SEN. UPSON: So, it's almost 20% or — is that a fair 
statement? Or part of your insurance group. What will 
this do to reduce your premiums. 

MR. NORBERK: May I answer that just for a moment. The key 
word here, I think we're talking about stabilizing rates. 
We're not talking about achieving tort reform to reduce 
anything. I give you an example of Norcal Mutual, a 
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physician owned company in San Francisco. Before tort 
reform they were like the national average. After they 
achieved tort reform much like the committee is discussing 
and considering now, they found that they were able to 
keep their premiums to an average increase to about 7% 
which is what we're talking about stablizing and plus the 
jury award, was kept about, the average award was kept 
about $300,000 below the national average which is about 
$955,000. 

SEN. UPSON: Thank you, Dr., another question, if you will. 
We're talking about after, — let's say malpractice has 
occurred, what has the — for example, in Connecticut if 
you have tne figures in front of you last year, how many 
doctors were either disciplined or suspended by the 
profession. 

DR. KEMLER: I don't know that figure because much of this is 
done before it reaches public notice and doctors are 
suspended and privileges are curtailed by hospital staffs 
when they determine in their review that occurrances can 
be prevented. 

SEN. UPSON: One thing we found in the task force was that 
when a case is settled, let's say outside of court, unless 
it was the verdict, the medical society or the different 
hospitals do not know the results, whether or not 
malpractice did incur. Is that correct. 

DR. KEMLER: They know the results — they don't know the 
results of the court or the settlement, but they do know 
the results of what has occurred because these are 
reviewed constantly in the peer review sessions of the 
various departments-of the hospitals. 

SEN. UPSON: But there's no mechanism for a peer group or a 
society, medical society, I guess, each known as a 
different society, to have disciplinary hearings or to 
take any action based on a verdict or a decision. 

DR. KEMLER: No, but, we would have no objection to some-
thing like that. 

SEN. UPSON: Do you feel — 



51 
kok JUDICIARY February 26, 1986 

DR. KEMLER: Excuse me. 

SEN. UPSON: Do you feel, my last question. Do you feel that 
the -- let's say at the intervention stage at the 
beginning should be tightened by your organization and/or 
by the appropriate state organization, meaning do you 
fee;l that your profession should have stronger safeguards 
in the beginning to weed out incompetent doctors so the 
malpractice doesn't even occur. 

DR. KEMLER: We try -- we're trying to do that all the time. 
There are meetings in every case -- every untort case is 
reviewed every death is reviewed and each person has a 
file on nim so that we keep aware in every hospital of 
everything that occurs. It is a little more difficult in 
the physicians office, but 90% of the serious malpractices 
or maloccurances occur in a hospital setting. And these 
are monitored extremely closely. 

MR. NORBECK: I'd just like to say, Senator, that it is not 
incompetent physicians who have caused municipalities, 
small and large businesses, engineers, bus lines, churches 
and synagogs and just about every other sector of this 
society to cry out for reform of our tort system. 
Secondly, I'd like to mention, because I think there was 
an inference there, I'd like to mention that there was a 
prestigious commission called the McGill Commission headed 
by William McGill who is president of Columbia University 
and they found after painstaking research that the 
increase of claims had no corrolation to negligence. 

That the best physicians, the best hospitals continued to 
be sued. The increases continued without any question of 
their being at more negligence. 

SEN. UPSON: What I'm suggestion is, yes, we're here to talK 
about tort reform after malpractice occurs, that's after 
somethings occurred. My only question is that have you 
made recommendations or are you making recommendations to 
tighten up the review process so that your profession, and 
you're not the only — lawyers, malpractice occurs in 
every profession. And now a days no one wants to review 
anyone else and to adequately discipline somebody. 

But I'm hoping that whatever comes out of this will also 
have your profession tighten up your procedure. My 
understanding is that hospitals — that the doctor picks 
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a hospital and then the hospital benefits frolm that 
operation monetarily. So there is — you know there is a 
monetarily connection between doctors and hospitals. The 
other professions are just — need the same kind of 
discipline. But hopefully out of this whole thing, your 
profession also will tighten with the help of the 
department, the Health Department of the State procedures 
to stop the malpractice and to adequately evaluate doctors. 

DR. KEMLER: I think is being done Senator. 

SEN. JOHNSTON: Rep. Baronian. 

REP. BARONIAN: Just one quick question, Dr. Kemler. In 
response really to Sen. Johnston. Are you convinced that 
the medical profession at least in the Hartford County and 
the State of Connecticut is doing every thing that they 
can do in regard to checking negligence and incompetence 
in your profession. I mean do they have an ongoing review 
to improve the system on an annual basis. Can we be 
insured as consumers that this is happening. 

DR. KEMLER: Yes, I can answer unequivocally yes to that 
question. There's an ongoing review. There are 
department meetings every week. There is — there are 
audits done yearly, and all these things are reviewed 
constantly and with boards of trustees with hospital 
associations all looking over our shoulder. These things 
are open and minutes are available. And these are being 
done. 

REP. BARONIAN: And when there's evidence of pure negligence 
or repeated incompetence, the party guilty is definitely 
either removed from the hospital or asked to — what 
happens? Do they lose their license or are they suspended 
for a period of time. 

DR. KEMLER: Either their privileges are curtailed or they are 
removed from the hospital staff and a recommendation may 
De made to remove their license if it is deemed serious 
enough. 

REP. BARONIAN: Thank you very much. 

MR. NORBECK: One other thing I'd like to add, Rep. Baronian 
is that our Connecticut medical insurance company, our 
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new malpractice insurance company has already worked out a 
risk management program for all physician policy holders 
and much has been done by CNA, St. Paul and other 
carriers. We're very proud about that development, the 
fact that we had our first seminar the other day. But 
that is another measure that is being taken. 

SEN. JOHNSTON: Rep. Blumenthal. 

REP. BLUMENTHAL: Mr. Norbeck, did you give us a statistic as 
to the number of cents out of each dollar resulting from 
either settlements or other forms of recovery, malpractice 
suits that went into the plaintiff's pocket? 

MR. NORBECK: That's right, Rep. Blumenthal, I was actually 
fairly conservative with my figure. I said about 28 to 
30% of the premium dollar was actually returned to the 
plaintiff. That's what I said. 

REP. BLUMENTHAL: But the premium dollar. 

MR. NORBECK: The premium dollar, that is correct. 

REP. BLUMENTHAL: That is the dollar paid by the physician 
to the insurance company. 

MR. NORBECK: That's correct and I think one of the big 
problems that som many other costs chew up such a large 
portion of that with all the billions of dollars we're 
talking about, the injured plaintiff comes up with only 28 
to 30%. I've seen figures that have indicated as low as 
16%, but I thought in the interest of fairness I would try 
to use the higher figure 28 to 30%. 

REP. BLUMENTHAL: Do you know what percentage winds up in costs 
resulting from insurance company salaries, administrative 
costs and other expenses. 

MR. NORBECK: Insurance overhead, I understand. And with the 
commercial insurance company, maybe anywhere from 18 to 
22, 23%. For the physician owned companies, it's a little 
less because they're really the -- investment income is 
really returned to try to stablize the premiums. 

REP. BLUMENTHAL: Where do those statistics come from. 
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MR. NORBECK: Which statistic are you talking about, sir? 

REP. BLUMENTHAL: The statistics with respect to percentages 
of dollar. 

MR. NORBECK: 28, 30%. 

REP. BLUMENTHAL: Yeah. 

MR. NORBECK: I could get you that Ram Corporation, Old HEW 
health and human services, a number of insurance 
companies, in fact, I'd be happy to furnish you with 
figures that showed it as low as 16% even. 

REP. BLUMENTHAL: I'd be interested in those. I'd also be 
interested in knowing whether you have any statistics on 
the precentage of the dollar awarded by juries or in the 
course of settlements that goes to the plaintiffs. 

MR. NORBECK: I understand and some people have suggested that 
the award, the plaintiff actually only gets 30% of the 
award. 

REP. BLUMENTHAL: Where did that statistic come from? 

MR. NORBECK: I think even the State Health Legislature 
nandbook something like that, but the RAM has come out in 
such studies and the old HEW, but I'm not sure that the 
award dollar actually is that low to the plaintiff. I 
think it's a little higher, not substantially higher, but 
a little higher. 

REP. BLUMENTHAL: I woud be very interested in any data that 
you have in that respect, keeping in mind that when you 
come here to testify, and give us figures, on which you're 
asking us to rely, that I think we're entitled to know 
what your sources are. 

MR. NORBECK: That's fine, and Representative, I might say 
again that I purposely chose the 30%, in fact, never 
mentioned the 16% for that exact reason in the interest of 
fairness. 

SEN. JOHNSTON: Rep. Nordini. 

REP. NORDINI: Tnank you. Through your extensive research, has 
any thought been given to whether or not the insurance 
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REP. NORDINI: (continued) 
company's information pertaining to the fact it's all a 
lawyer's problem or lawyer's have created this problem 
that possibly the insurance companies are just taking some 
of the benefits of this controversy right now and using 
that. 

MR. NORBECK: I think that — and we all know — and the 
insurance companies admit this that in the days when 
investiment income is high, the premium rates were 
stablized or lower, we're not talking about malpractice 
insurance now, but in other forms of insurance and I think 
the insurance people have stated that. But — and I also 
want to point out we're not necessarily blaming the 
lawyers. 

I'm simply saying and repeating that the assitant attorney 
general of the United States that we feel the tort system 
is out of sync. That too many people with respect to 
medical malpractice, too many people are equating injury 
with negligence. There have been anumber of studies and 
people would suggest, oh, there's too many awards or too 
much malpractice, but if you study those awards, the RAM 
Corporation and the HEW, they're really not talking about 
negligence. 

They're talking about injuries. And we have to remember 
again, medicine is an imperfect science. There's so many 
variables. The patient's response to the physicians, the 
situation at the time. How much time to make a decision. 
There's so much unknown that I think many people have come 
to expect medicine to produce a perfect result. It just 
can't be done and I think physicians and hospitals are 
increasingly being held responsible for a less than 
perfect result. 

SEN. UPSON: And yet you want to make it predictable in the 
judicial system. 

MR. NORBECK: I'm not quite sure I understand, Senator. 

SEN. UPSON: People have been testifying and said they 
wanted to have predictability in the judicial system and 
you're saying that's not true in the medical. 

MR. NORBECK: Well, I think all we're saying, Senator and 
Dr. Kemler, you might want to comment, I think all we're 
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MR. NORBECK: (continued 
saying is the system has come out of wack. That -- the 
matter of negligence, too many awards, perhaps are being 
made on the basis that there was an injury and not 
actually fault. I'd just like to quote one thing. Nute 
Minnow who is a well known attorney and who was former 
chairman of the Federal Communications Commission said 
that when he went to law school, the big question all the 
students were asked was who's at fault. 

When his daughter, as he related, when his daughter went 
to law school years later she was taught that the real 
question was who was best able to pay. And in Mr. 
Minnow's opinion and many others, that is the route. 
Therein lies the route of the malpractice crisis. 

SEN. JOHNSTON: And with that, we thank you for your appearance 
before us gentlemen. 

DR. KEMLER: Could I just make one comment, Senator Upson. You 
said we want to make predictability. We want and try and 
restore some predictability like we realize it will never 
be totally predictable like medicine is not totally 
predictable. But we hope that we can restore some 
predictability to the insurance market and some just as we 
try to restore as much predictability as possible to 
diagnosis in treatment and medicine. Neither one is 
perfect. 

SEN. JOHNSTON: Thank you. Thank you Gentlemen. I would raise 
with the committee at this point that we've really reached 
a point where we threaten the participation by the public 
in this process. We have many invited speakers that we 
have to come before us. In fact, we'll be going down to 
Fairfield for two and coming back up here for four 
remaining speakers. 

I suggest to the invited speakers that try and limit your 
testimony to as near — around five minutes as you can. 
If you come with a prepared statement, offer that to the 
committee and offer your comments outside of that prepared 
statement so that will give an opportunity for the 
committee to get to the many members of the public that 
wish to speak on this issue. 

And with that we go to Fairfield. 
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REP. DUDCHICK: Thank you, Mr. Chairman. Joining us tonight, 
to my right is Rep. Shays from Stamford from the 147th, 
Rep. Casey Daly from Bridgeport of the 129tn Assembly 
District and to my left, of course, Rep. Mills who has 
been here all morning with me from Norwalk and just 
joining me is Rep. Cunningham of the 148th District in 
Stamford. 

Joining us right now to testify is Mr. Michael Goldblatt. 
Thank you for coming this morning, doctor. 

DR. MICHAEL GOLDBLATT: My name is Dr. Michael Goldblatt and 
I'm really here this morning to represent my daughter, a 
three year old girl with severe brain damage. That damage 
was inflicted upon here in a tortious action. It's on her 
behalf and the behalf of children like here that I come 
this morning to you. And basically, I'm going to scratch 
whatever it was that I was thinking of telling you because 
I'd like to build on something that Dr. Kemler said. 

He's talking about predictability and that's also a theme 
that was talked about earlier by the representative from 
Aetna. It seems to me that the focus of this entire 
legislative process should be on predictability and the 
fact of the matter is that it's entirely predictable to me 
that there'll be no malpractice. That they'll be no torts 
at all for that matter, if indeed, there's better 
training. So maybe the emphasis should be on better 
training, better safety, the seat belt legislation as an 
example and things like that. 

And maybe we should try a lot of other alternatives to 
predictability before we look at affecting the rights of 
the victims. It seems to me that if my daughter were 
capable of speaking and were capable of coming to you 
today or in 20 years if she has those capabilities, to ask 
you what you did to look at better training, better safety 
measures, ways of reducing the incidence of negligence 
before you asked her to pay for the injury which was 
inflicted upon her. 

More importantly, they also touched upon the collateral 
source rule. And the changes that people want to see in 
that kind of legislation. I believe Connecticut already 
has legislation to that effect, although, it's limited. I 
also believe that it's unfortunate that in that 
legislation people rush to the legislation before they ask 



58 
koK JUDICIARY February 26, 1986 

DR. GOLDBLATT: (continued) 
tnemselves what the ramifications. Currently, victims — 
jurys can be told of the victims reimbursement by 
insurance, but nobody is allowed to know whether the 
victim has to repay the insurance company if the victim 
recovered. The victim can get an award and end up paying 
it all back to the insurance company. 

I personally make a fairly good salary. I can't 
complain. My daughter's medical bills on a yearly basis 
exceed my gross income. I've been notified by my friendly 
insurance company who is representated in testimony today 
that by the time my daughter is eight, I will have exceed 
her lifetime benefits in insurance. Now it seems to me 
before we ask the citizens of Connecticut to pick up those 
kinds of expenses for the care of my daughter and 
daughters like her and children like her for that matter, 
that we should ask ourselves, should the State of 
Connecticut be subsidizing the negligence of other people. 

Or shouldn't the State of Connecticut in the old yankee 
tradition ask people to accept responsibility for their 
tortious action. More importantly, it seems to me — what 
the Hell did it seem to me? I don't know — just Dr. 
Kemler*s comments on predictability sort of took something 
off on me. But it seems that in Connecticut we have a 
yankee tradition of real thrift. That we haven't seen the 
kinds of abuses in Connecticut that we read about in the 
papers on a malpractice insurance, municipality litigation 
crisis. 

Indeed, all the stories which I'm aware of in Connecticut 
and I like to think I'm somewhat well read, says to me 
that those stories come out of UP and AP wire stores and 
press talking about incidences in New York, California or 
in Florida. Indeed, the gentleman from Aetna Life 
Insurance sited abuses in Georgia. The fact of the matter 
is I think citizens in Connecticut rely upon each other in 
a jury system that juries are reasonable. They're 
prudent and we don't have abuses here. 

And I don't think we should be asking the individuals in 
Connecticut who are victims of negligence to suffer the 
penalties for abuses that don't exist here without 
documentation. Which gets me to my final point and I'll 
wrap it up. I think other people have already touched 
upon perhaps some sort of citizens representation is 
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DR. GOLDBLATT: (continued) 
desirable for the insurance issues in Connecticut. 
Perhaps, we should have as we do for other public 
utilities, to regulate public utilities, like telephones, 
and electric, we should have a citizen representative to 
ask the kinds of questions on behalf of children like mine 
and others to see whether indeed there is justification in 
the State of Connecticut. Because of fiscal crisis in 
Connecticut, we can't afford that kind of representation, 
I'd love to volunteer my services, free of charge. 

I think it's important that we get that kind of 
representation to make sure that we in Connecticut are 
really asking ourselves the important questions and that 
is oefore we ask the victims to pay, have we as a 
legislature and as a governing body asked ourselves how 
can the causes of these tortious actions be reduced and 
eliminated through less draconian measures than asking the 
victims to pay and ultimately citizens pay. And I can't 
tell you how undignified it's going to be for anybody to 
have to ask and again in the yankee tradition, your 
citizens to support you on welfare for something which you 
didn't cause, but was caused to you by somebody who might 
indeed, be capable of either receiving better treatment, 
better training and/or insurance. 

And I thank you. 

REP. DUDCHICK: Thank you, Doctor. I think it's also important 
to note that you do raise a number of important issues and 
the most pertinent point, I think, is that there is human 
cost involved. And there's — it's not merely numbers 
that we're talking about, but in fact, people whose lives 
we are affecting. I'd ask the committee if there are 
questions down here in Fairfield? I'd also ask, Dr., if 
there's any questions of you -- of the committee in 
Hartford?. 

SEN. JOHNSTON: No questions up here. 

REP. DUDCHICK: Thank you, Doctor. Our next speaker is Richard 
Biedler, Atty. Richard Biedler who is an attorney with the 
Connecticut Trial Lawyers Association. Thank you for 
joining us this morning. We appologize for the long delay. 

ATTY. RICHARD BIEDLER: That's no problem. I'm use to it. 
Thank you very much, Representative. In court it takes 5 
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ATTY. BIEDLER: (continued) 
years instead of 15 minutes. Thank you Representative, 
and to the Senators and Representatives here and in, I 
guess there are no Senators here, and in Hartford. I'm a 
little curious about why in this, what used to be known to 
me as the short legislative session for dealing only with 
budgetary matters you as a legislative body are being 
crushed into rushing to judgment on an extremely complex 
issue. 

Correct me if I'm wrong, but this used to be called the 
short session. Maybe it still is called the short session 
and originally it was designed for state budgetary matters 
or state financial matters, Mr. Shays can correct me if 
I'm wrong and it seems to me that it certainly has 
mushroomed out of all proportion to what everybody has 
intended it to be. It's mushroomed and jamed itself in so 
much that my understand is that I don't even know what 
bills it is that this committee is considering and it's my 
understanding through no fault of the committee, but 
because of the jamming of all of this into the short 
session, that some of the bills that have been raised have 
not even been printed yet. 

So to a certain extent, I'm not certain what it is that 
I'm supposed to be addressing. Because I don't want to 
slay a devil that hasn't grown yet and I don't know what 
devils are out there. I know who the devils are, but I 
don't know what they are. The issue is a very, very 
complex issue. I don't think there's any of the speakers 
that have gone before me nor or there any that will come 
after me that will disagree with the fact that it is a 
complex issue. 

And for those people to suggest that it has been studied 
enough and we know enough information and those are 
primarily the insurance company people who are saying 
that, for them to say that, I think it's clearly error. 
Why the states and the State of Connecticut being one of 
them, why the states are even considering revolking 
citizens' rights and the issue apparently by everybody's 
definition of it, is national in scope. Why the states 
are considering revolking the citizens' rights is beyond 
me also. You know, the federal congress is right now 
oeing made aware of the national scope of the issue that 
are confronting us. And they are considering ways to deal 
with tne problem on a national basis such as removing and 
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ATTY. BIEDLER: (continued) 
revolking the antitrust provision that prevent an 
insurance industry from being sued in an antitrust 
fashion. Why should we, when it hasn't been demonstrated 
we have a real problem in Connecticut aside from the fact 
that insurance agents because of the crunch can't make a 
living because they're not being able to write policies 
and besides the fact that some other citizens are not able 
to obtain policies, why should we be considering taking 
away our citizens rights, citizens of the State of 
Connecticut for a problem that is not Connecticut 
instigated. 

It is not Connecticut started. If it's a national problem 
in scope and everybody agrees with it, then let's deal 
with it on a national basis. Not take away rights of 
Connecticut citizens in the hope that somebody in Iowa is 
going to benefit from it or vise versa. Mr. Tremont 
alluded a little bit to the history of what went on in the 
legislature. And I want to deal with that if I may 
briefly for two reasons. I know what it is to appear 
before a legislature and I know from what legislatures 
tell me how much you rely on truth and honesty in what is 
presented to you. 

And I know that you rely on a position that is being told 
to you today being the same positon that the teller is 
going to take a year from now. And I want to point out to 
you a couple of things that have been done to you in the 
past tnat might indicate to you that some of the tellers 
to you know are not quite telling the truth. Mr. Tremont 
pointed out the no fault crisis where representatives of 
the insurance industry came in and said that we — I 
remember because I was there also, we pretty much can 
guarantee you that there's going to be a 15% reduction in 
auto premiums if you pass the no fault legislation that 
we're pushing. 

And we suggested at the time, why don't you legislators 
write the 15% reduction into the legislation. No, said 
the insurance company, you've got to trust us. Don't 
worry about it, it will be a 15% reduction. Well, I defy 
you to find one individual in the State of Connecticut 
that had anything less than a 15% increase the following 
year and they said also to you and promised you, because I 
was there also that if you eliminated prior rate approval, 
competition would drive the price down. You did exactly 
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ATY. BIEDLER: (continued) 
what they asked of you to do and that is eliminate prior 
rate approval and the rates went up. Now just recently, 
two years or four years ago, there was a crisis created in 
products liability. And one of the most carefully drawn 
bills that this legislature has ever drafted was the 
product liability bill of 1979. 

And at that time the two primary movers in the legislature 
were Rep. Tulisano who I believe at that time was Chairman 
of the Judiciary Committee and a Democrat and Rep. Berman 
who was at that time a Rep. and — who was a Republican 
Representative on the Judiciary committee. Those two men 
diligently worked to arrive at a compromise that they 
honestly felt would benefit the citizens of Connecticut. 

And everybody having input to that, the insurance 
industry, the manufacturers and yes, the trial lawyers 
knew that that was a compromise that was to stand and not 
be tempered with. The citizens gave up certain rights. 
They had a right to an absolute strict tort liability 
concept which their contributoratory negligence would not 
contribute to take away monies. They gave up that right. 

They gave up an absolute warrantee promise if a company 
had waranted something, and yes, an individual was in part 
negligence and injuried out primarily because of the 
warantee, it used to be that the negligence of the person 
wouldn't make any difference. They gave up that freedom 
from their negligence doing away with the warantee act. 
So the citizens gave up something. On the other hand, 
what the citizens got in return was a mild punative 
damages and a pure comparative negligence. 

Well, now the citizenry and other parties are willing to 
stick by that bargain they made, but the insurance 
industry and others have proposed through the Governor's 
task force not that you go back to the old strict 
liability, but they now want top delete the punative 
damages that was part of that very delicately balanced 
legislation. And they want to elimiate the pure 
comparative negligence that was part of that balance. 

They don't care if they put something out of balance. 
They have a shorter memory than I would hope you members 
of the legislature would have. And just last year you 
passed the seat belt legilation which as you recall was 
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ATTY. BIEDLER: (continued) 
very notly contested. You passed it with the proviso that 
failure of somebody to wear a seatbelt would not be 
defense to a lawsuit where somebody was injured by 
somebody else's negligence. Well, they didn't even wait 
five years this time. They waited one year. And now they 
want you to undue that delicately balanced provision by 
deleting the provision that says it can't be admissable. 

But just bear in mind, who's telling the truth. Who you 
think you can depend on and who is not telling the truth 
to you. I heard Mr. Cogen talk about municipalities. 
I've heard the doctors talk — I've heard everybody talk 
about it. It's strange to me that not one municipality 
and apparently not one doctor and apparently not one 
daycare center or not one of anybody else who is being 
ripped off now is -- it is strange to me that not one of 
them has either brought a lawsuit to determine if their 
rates are unfair or have gone to the insurance 
commissioner to have a hearing if their rates are unfair. 

And I suggest to you that before you begin taking away 
rights the structures that are set up to deal with whether 
the rates are fair or unfair ought to be tested by 
somebody before you jump in and take away rights. I am 
reminded and by the way, I am reminded of a speech that I 
heard by a man named Lowell Jenkins wno was majority 
leader of the House in Iowa. He said twice, the insurance 
companies came to him and he did something as a legislator 
because he felt if he didn't do something, he wasn't doing 
his service to the public. 

He did something twice. He said on both occasions there 
were misrepresentations made to him. And he said never 
again am I going to jump to do something because of an 
insurance industry created crisis. I would urge you to 
reject all incursions into the rights of citizens until 
it's demonstrated through much more detailed information 
that you have that a, it can be solved state by state, b, 
it is waranted, and c, it will do the job. 

In Ontario, Canada, I am told, they have all of the caps, 
they have everything that the insurance industry wants and 
it would surprise you to know that they are having an 
insurace crisis in day care centers, in bars, and in the 
medical profession up there despite everything that they 
want you to put in here in Connecticut. Thank you very 
much. 
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REP. DUDCHICK: Thank you, Attorney. Rep. Shays. 

REP. SHAYS: I'd like to ask you just a few questions. You're 
an excellent attorney and (inaudible) but let me ask you-
a few things. Is it wrong for the legislature to look at 
the insurance industry and also all the aspects. 
Shouldn't we look at everything, not just one part? 

ATTY. BIEDLER: It is correct — 

REP. SHAYS: And shouldn't you have enough faith in the 
legislative body to know that once we look at all tne 
facts that we'll come at some good conclusions? 

ATTY. BIEDLER: I don't have that problem. 

REP. SHAYS: Let me ask you two questions then. One, you're 
suggesting that we look at the insurance industry and 
examine how they set rates and so on. 

ATTY. BIEDLER: And safety practices as well, sure. 

REP. SHAYS: Do you think it's wrong for the legislature 
to look at how attorney's set their fees. It seems to be 
somewhat fair. It seems to be a third of the settlement. 
A $900,000 settlement the attorney might get $300,000. 
Would the attorney represent his client not as well if he 
only got $150,000 instead of $300,000? 

ATTY. BIEDLER: First of all, you have a right to look into 
any area. I can debate with you, Republican and 
Democratic philosophies, even though I ' m a registered 
Democrat, I'm in many ways a Republican in certain 
philosophies. As to whether freely arrived at rates 
between doctors and their patients, if it was freely 
arrived at or lawyers and their clients or businesses and 
their — or real estate houses and their clients, freely 
arrived at rates, whether the legislature ought to tamper 
with that. That's -- let's put that aside for a second. 

Are you asking me whether tampering with the attorney's 
fees will have any detrimental effect? 

REP. SHAYS: Let me ask you this. Do you think competition 
among attorneys in setting rates — 
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ATTY. BIEDLER: I know there is. 

REP. SHAYS: Because every time I have spoken to someone it's 
a third I have to pay or more. And I'm wondering why an 
attorney should get a third of the settlement that goes to 
the injured party. 

ATTY. BIEDLER: First of all, Chris, I don't know where you're 
getting your information that it's more. There may be 
some attorneys that ask more. I know because we don't 
always charge one third, I know that there are people who 
charge less than one third. And there used to be an old 
standard that was done away with because of potential 
antitrust reasons. The Bar Association of the State of 
Connecticut used to have a fixed structure for fees that 
were set. And that was done away with because I thought 
it was -- my own feeling was it was a severe antitrust 
provision. 

Would that were the same antitrust rights to sue insurance 
companies, there are not. 

REP. SHAYS: Thank you very much. 

REP. DUDCHICK: Any further questions of the committee? Thank 
you, Attorney. Thank you very much. We'll be going back 
to Hartford now for a few other speakers. 

SEN. JOHNSTON: Thank you, Tom. We have no questions up here 
in Hartford and wish to thank Atty. Biedler for coming 
before us this morning. We have four remaining invited 
speakers in this portion and I would encourage again, a 
five minute presentation if at all possible. After the 
presentation by those four persons, we'll be going to 
Fairfield for the public participation and then returning 
here and concluding our hearing today with particiation by 
the public here in Hartford from 12:30 to 1:30 where we 
will adjourn. And with that we will call Attorney Davis 
before us. Good morning, Bill. 

ATTY. WILLIAM R. DAVIS: Thank you. I will do my very best 
to adhere to your admonition with reference to time. I 
really have to compliment you in that regard. Tom 
Lambert, a well-known professor, always stated that the 
mind can only absorb what the buttocks can take, and I as 
sure that you have reached your limitation in that regard 
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ATTY. DAVIS: (continued) 
at this point in time. But I would like to focus in, if I 
might on one area, and I would ask you to consider it very 
seriously. And that is the concept that has existed in 
law for over 200 years, and it is a concept that affects 
us in our everyday dealings with one another, and the 
concept is the burden of proof, and if I might speak to 
you in that regard both as first, one of your 
constituents, secondarily as a lawyer who has practiced 
law here in this state for going on now 31 years, and 
during the course of my practice I have represented and do 
represent the injured party. 

As a constituent, I come before you because as has been 
mentioned earlier, we have a crisis. I am a lawyer and 
malpractice premiums for lawyers, we are now getting to 
the level of the neurosurgeon. If you read in Connecticut 
Law Tribune a couple of weeks ago, a law firm in this city 
which paid $22,000 last year in insurance premiums for 
malpractice insurance was renewed at a rate of $66,000 for 
that same coverage despite the fact that there had been no 
claims, no payment, not even a letter of claim directed to 
that consumer of insurance services. 

Secondarily, we read where law firms now must go to 
Bermuda to obtain insurance coverage because of the amount 
of the premium. Again, another prestigeous law firm nere 
in tnis city where the premiums went from individual 
lawyer from $600 to $3,000. Now as a consumer, I come 
before you and say what is the reason for this, and you 
may say to me, well, the cause of this, Mr. Davis, is 
rising settlements, and rising jury verdicts, in legal 
malpractice cases. I think if you will study the court 
records in that regard and the records of carriers who 
make payments on tnose types of cases, and incidentally, 
we represent the victims of lawyer malpractices, in suits, 
that you will find that to my knowledge there has been no 
verdict that I am aware of that is in the 7 figures, or in 
the 6 figures, and in our experience, we have had one case 
where the settlement was in 6 figures. 

So if you were to ascribe to the crisis that exists with 
reference to the availaoility of insurance to the legal 
profession, verdicts or settlements, you would be wrong. 
And I want to take that one step forward then -- further 
now and relate it to the situation where the 
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municipalities, where in this jurisdiction we have perhaps 
the most stringent laws dealing with municipalities. Once 
again, I think your study will reveal no support for the 
proposition that settlement or verdicts in municipal cases 
have caused the problem, whatever that problem is as it 
now exists. And again, if we extend it to other areas, 
but this is one aspect of the problem that you must 
address. What is the cause for this phenomonom. The 
second area that you must address again relating to your 
constituents, because the rise in insurance premiums 
affects every citizen, business, in this state, but 
likewise the acts of wrongdoers who caused injuries to 
people likewise affect the right of constituents and 
citizens of this state. 

And we have heard the various proposals talking about 
limitations as to pain and suffering and this type of 
argument, but consider it in specific situation if you 
will for a moment, and I cite to you just an example of a 
young man from Wethersfield where we just recently 
concluded his case during trial. It involved the product 
and he was a quadiplegic from a diving accident. Now what 
was the pain ultimately during that trial by way of 
settlement will aid him naught insofar as getting up out 
of his bed or ever being able to dress himself or ever 
being able to do anything for himself for the rest of his 
lift. 

But what did occur was that he was given at least one 
thing, financial independence. He would not, he would not 
be dependent. He would be dependent physically on people 
for the rest of his life, but not financially. And so to 
these limitations, this is what you are likewise 
affecting. So that I ask you in your deliberations in 
balancing these interests, to require the party that has 
the burden of proof to go forward with that burden. It is 
the insurance industry which has said to you, that these 
things that have been reported to you are the cause. 

I say that if you require them to have the burden of proof 
in that regard that you will find that such is not the 
case. 

SEN. JOHNSTON: Thank you, Atty. Davis. Questions? . 
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REP. NARDINI: Yeah, I have a question. Just quickly. 
What you are saying, I guess, and through all the research 
that you have done is that it is difficult to determine 
where the premium dollars are going once they reach the 
insurance company. Is that -- am I correct in 
interpreting that? 

ATTY. DAVIS: Right and what is the — what is the reason 
for either the increase or the unavailability of insurance 
or is it an unavailability that is deliberately created? 

REP. NARDINI: Thank you. 

SEN. JOHNSTON: Thank you, Atty. Davis. Atty. George Royster. 

ATTY. GEORGE ROYSTER, JR: Thank you, Sen. Johnston. I'm 
George Royster. I don't know in what capacity that I am 
speaking here tnis morning. I am with a defense firm nere 
in Hartford. I'm President of the American Board of Trial 
Advocates here in Connecticut, and I am also Chairman of 
the Civil Justice Section of the Connecticut Bar 
Association, out I am not speaking on behalf of any of 
those organizations. Ralph Elliot wanted me to make sure 
of that. 

I think that I am a neutral on this matter, at least I 
hope I am. I think that I have a couple of important 
points that I would like to make, the first one is that 
we have referred to this session and this problem as an 
insurance crisis. I think it is up to the legislature to 
make sure that an insurance crisis actually exists. I 
would also like to ask the question who is in charge, who 
is in charge of what we are doing in this state? Is it 
the insurance companies? Is it the lawyers? Is it the 
doctors or is it the legislature? The way I heard other 
speakers here this morning, it seems to me that if the 
insurance companies deny endugh people coverage, that they 
they will get action from the legislature. 

I think the legislature ought to take charge of this. Not 
the insurance companies. The fact that people may not be 
able to get coverage, the fact that municipalities come 
here and say we can't get coverage so you must act, that's 
like saying the insurance companies are in charge, and 
therefore, you must do what you are told. I think that is 
wrong. I think you have to do your homework to find out 
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ATTY. ROYSTER: (continued) 
what is causing this problem. I don't think you should be 
stampeeded in one direction or in another direction. Can 
the tort system be made better? Can it be reformed? Sure. 

Anything can be reformed. Anything can be changed, but 
all change is like a drug. It has its side effects. 
Things happen when you make a change. The question is is 
the change that you are making best for society as a 
wnole, not best for one entity or another entity. Now 
with regard to the proposals that have been made here, I 
have a couple of specific comments. 

First of all, joint and several liability. I don't think 
that there is any problem at the present time with the way 
joint and several liability is handled. In the old days 
in England, hundreds and hundreds of years ago, damages 
would fall on the person that was injured and there was no 
redress. Today the plaintiff is getting an army together 
and attacking someone can get is fault and injuries 
redressed in court. The concept of joint and several 
liabilities says that if any tort fees are partially 
responsible, he can be resorted to for all of the money. 
I think that it is fair that a defendant even though he is 
only partially responsible should under some circumstances 
pay everything rather than having the damages simply 
remain with the plaintiff. 

I think that the defendant, especially if it is an 
insurance company, has a better risk spreading capability, 
so for society as a whole to let those damages lie on one 
person I think is unfair. The collateral source rule, is 
not going to help — the change in the collateral source 
rule is not going to help insurance companies as a whole. 
All it is going to do is increase first party coverage 
premiums. It will help those insurance companies in that 
section of their business which deals with fault, but it 
will not help first party carriers, because the first 
party carrier who would be paid back by the fault carrier 
won't be paid back. 

So it is not going to help the insurance company as a 
whole. Also the concept of fault is something that is 
being urged upon you to do away with. That is something 
which is ingrained in our system, it is not just the 
system in Connecticut, it is all people. 



70 
kok JUDICIARY February 26, 1986 

ATTY. ROYSTER: (continued) 
And to just simply do away with that, I think is a 
difficult thing. It was done away with in workmen's 
compensation. Worker's compensation, but for a good 
reason. You couldn't have employees serving employers — 
sueing employers without being fired. Now I know that you 
wish me to end here, but let me just say one — two other 
things. 

First of all, medical screening panels, the concept of he 
whose father is judge goes safely to court is a very stong 
concept. Medical screening panels are going to knock out 
a lot of suits. Why don't you just knock out naif the 
suits arbitrarily? Medical screening panels are going to 
knock out the good suits and the bad suits. They are 
going to cost the insurance companies more money because 
the matter is going to have to be tried twice, and the 
only person who is going to benefit are lawyers on an 
hourly basis. 

I think that what this legislature needs is a much more 
thorough study of this. A committee made up of — a 
balanced committee for a change made up of plaintiffs' 
lawyers, defense lawyers, insurance company people, 
physicians, and teachers. This problem, if it is a 
problem, did not just occur. It has been growing. It is 
not any one person's fault, or one entity's fault. It is 
not the doctor's fault, the lawyer's fault, the insurance 
company's fault. It needs to be studied thoroughly and 
you don't make a change without knowing the ramifications, 
anymore than you put a dangerous drug on the market 
without knowing who it is going to kill, as well as who it 
is going to help. 

I think that is extremely important. Thank you. 

SEN. JOHNSTON: Thank you, George, for coming before us this 
morning. Our final speaker in this segment of the hearing 
is John Rothgaeber, speaking on behalf of the Connecticut 
Business and Industries Association. Following John's 
testimony, we will go down to Fairfield to commence our 
portion of the public testimony from the people of the 
state. Good morning, John. 

JOHN ROTHGAEBER: Good morning. For the record, my name is 
John Rothgaeber. I'm the Senior Vice president and 
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MR. ROTHGAEBER: (continued) 
General Counsel for the Connecticut Business and Industry 
Association. Our Association represents about 6,300 
companies in the state of Connecticut. They employ 
700,000 people, and most of our members are small 
businesses, the vast majority employ much fewer than 100 
employees. I'd like to paraphrase for the sake of time my 
written comments which I've handed to the clerk and are 
available to the committee. 

The vast majority of CBI members are in fact consumers of 
casualty and liability insurance products. They are the 
state's manufacturers, retailers, financial and service 
industries. These companies need insurance coverage if 
they are going to continue to produce and sell useful 
products and services and provide meaningful jobs to 
Connecticut citizens. However, our members are facing a 
considerable crisis as far as both costs and availability 
of insurance. Our membership surveyed this fall certainly 
indicated that the statistic are in my written material, 
and clearly, the number of phone calls that we receive on 
staff from members who are faced with premium increases, 
cancellations, and new exclusions in their coverage, are 
testimony to the large societal impact that the consumers 
of casualty insurance products are facing. 

This crisis situation has been caused by a number of 
factors, some of them have been mentioned here today, 
including general inflation, expanded court imposed 
interpretations of insurance contract coverages, relaxed 
underwriting principles during periods of high interest 
rates, and market place competition which probably 
deflated the price of premiums during a period of time, 
and we believe that the insurance companies can solve 
their problems in this regard. 

Insurers can design new claims made forms to cut off the 
long tail of liability. They can draft new more expansive 
exclusions to coverage so that they don't take on certain 
types of risk, and they can stop assuming certain types of 
risks altogether by not providing any insurance coverage 
at all. And certainly they can raise their premiums to 
better reflect the risk that they are underwriting. These 
action will do little to help our members or the state, 
cities and towns, the local school boards, the doctors, 
the hospitals, other professionals, nonprofit agencies, or 
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MR. ROTHGAEBER: (continued) 
day-care centers who need insurance coverage. As 
consumers to the insurance coverage, we need reasonable 
and fair tort reforms that restore concepts of fault as 
the basis of liability and improve predictability 
concerning the size of potential awards. Clearly the 
pricing and availability of insurance is affected by the 
rising costs of our tort system. 

Insurance — insurers are obliged to pay the verdicts or 
settlement amounts as well as the defendants' cost, the 
insurer's defense costs. The unpredictability is also 
contributed to the price spiral because of the need to 
provide greater contingencies and premium rates and the 
pressures created on the reinsurance market. And we think 
that an effective, fair tort reform package should include 
the following elements, and I would add that these 
elements I do think are fair on their face, should be part 
of any reasonable compensation system when it comes to 
settling a claim. 

The first is to abolish the doctrine of joint and several 
liability and establish the system of several liability. 
We don't think that it is fair that a 10% tort fee in the 
state of Connecticut is held liabilty for 100% of the 
damages and has no right of recourse against their fellow 
wrongdoers. That's not a fair system. That is a system 
which punishes the deep pocket, that is a system which 
hurts the party which has gone out and got insurance. It 
effects not only our members, but it also effects the 
municipalities. AT the same time, we do not support as 
someone suggested, going to a system of contribution 
amongst tort feesers. 

The system of contribution would add costs to the system 
because you have a second level of litigation to debate 
between those parties who allegedly have contributed to 
the wrong. We do believe that last year's medical 
malpractice collateral source legislation should be 
extended to other tort actions and should be expanded to 
include certain wage continuation plans. Insurance isn't 
a lottery. Insurance is to help conpensate someone for 
their injuries and we feel that the collateral source 
legislation as it was enacted last year with the priviso 
that any premiums paid by the injured party not be offset, 
provide for full and fair compensation. 
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MR. ROTHGAEBER: (continued) 
Third we believe that you could either come up with either 
a cap on noneconomic damages or establish a schedule for 
compensating noneconomic losses. Therefore, under a 
schedule approach, you would go and determine liability of 
the plaintiff. You would determine — the jury would 
determine what the economic losses are of the lost wages, 
the hospital costs, the costs in the future as far as 
rehabilitation, and then based on the types of injury 
would be as in the worker's comp system, a schedule of 
re imbur sement. 

Some of the other things which we think are important, one 
which I will mention here is to adopt a modified 
comparitive negligence standard for Connecticut's product 
liability law. Under present Connecticut law, a 80% at 
fault plaintiff can be injured using a product and sue the 
product manufacturer for 20% of their injuries. 
Therefore, if their injuries are $100,000, they have a 
cause of action of $20,000 against the product 
manufacturer. That is contra to every other tort actions 
under Connecticut law where a plaintiff who is more than 
50% responsible for the injuries has not cause of action. 

What it does is it does not encourage that type of — pure 
comparitive negilgence system does not encourage the safe 
handling and use of products which have a useful purpose 
in the market place. And therefore, by causing those 
accidents which will -- in those types of accident 
situations, you are creating a impediment to continuing to 
put those products on the market place. 

In the sake of time, I have lifted out several others 
including sliding scales, contingency fees, based on 
inverse scale, based on the size of the awards, structured 
payments, frivilous damages, and municipal liabilities. 
In conclusion, we have been working with 40 other groups, 
approximately 40 other groups, slightly more, in support 
of tort reform, fair tort reform for the proposals before 
this general assembly. Many of those groups have varing 
ideas as to how to regulate insurance companies but we 
think that we will not make progress on the insurance 
crisis that we are meeting unless there is also some 
fairness and predictability restored to our tort system, 
and we urge the committee to go forward. 
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MR. ROTHGAEBER: (continued) 
I've served both on the Governor's Task Force and on the 
Insurance and Real Estate Task Force, and those documents 
togethered with Raised Bill the other day provided an 
excellent basis for discussion during the next several 
weeks. 

SEN. JOHNSON: John, thank you for coming here this morning. 
Thank you for abreviating your remarks as well as the 
other speakers that have done that. Of course, this is a 
subject matter, public hearing. We will have another 
public hearing when we raise the court reform package, and 
you will be invited back at that time to speak. 

MR. ROTHGAEBER: Thank you very much. 

SEN. JOHNSTON: I would just like to mention before we go to 
Fairfield, that our last speaker was Betty Tianti, 
President of the Connecticut AFL-CIO, but she is sick 
today, could not be with us, and as I mentioned to John, 
we will invite Betty to the hearing when we have a hearing 
on the tort reform Dill itself. And with that we will go 
to Fairfield for commencement of the public portion of our 
testimony. 

REP. DUDCHIK: Thank you, Sen. Johnston, we are back here in 
Fairfield for the public, really the most important part 
of the hearings. Our first testimony will be this 
afternoon now from Dorothy Dunkel. Thank you, Dorothy, 
for waiting. We certainly appreciate your time. 

DOROTHY DUNKEL: My name is Dorothy Dunkel. I am a resident 
of Fairfield. In December 1977, I took a position as an 
intern teacher's aide with the Town of Fairfield, 
Education System. This position required a physical 
examination. I didn't get in until February 1978 for this 
examination. It was not an urgent thing. I went to my 
own physician. I had x-rays and a complete physical. I 
was told at that time that I required some abdominal 
surgery. I explained to my doctor that I would not take 
time off from my new position and could it please wait 
until June when the school year was finished. 

He said well, providing nothing happens in the meantime. 
I said I will risk that. So in June 1978, I entered 
Bridgeport Hospital and had surgery. Ladies and 
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MS. DUNKEL: (continued) 
gentlemen, the surgery was not necessary. What happened? 
I developed thromophlebitis in my legs, a blood clot went 
to my brain, medication I was under at that time, blood 
thinning medication called cumadine and heparin defused 
the blood in the brain causing a massive stroke, resulting 
in a craniotomy. I have deficiencies certainly. They are 
not obvious to you perhaps, but I know what they are. I 
have lot the peripheral vision on my left side, I have 
coordination problems. I have perception problems. I 
have difficulty reading. 

I can no longer drive. I can no longer be gainfully 
employed. I am indeed a victim of major malpractice. If 
there were no insurance to pay me, I would indeed be in 
the poor house today. It is only through the suit that I 
was settled for me last year, that I am able to live in a 
reasonably respectable manner and can once again hold my 
head up high after being on welfare and Social Security 
since 1978. I think victims such as I should certainly, 
you shouldn't take away the — to be able to get 
malpractice.insurance to help a person such as myself. I 
believe that is all I wanted to say. 

REP. DUDCHIK: Dorothy, thank you. Rep. Shea. 

REP. SHEA: Just very quickly, it took you 6 years before you 
finally had a settlement? 

MS. DUNKEL: Yes, I did not explain. I did not know when this 
supposed necessary surgery was performed on me — 

REP. SHEA: I don't want to take too much time, but — 

MS. DUNKEL: Yes, I know, but I did not realize that this 
surgery which was unnecessary resulted in a spleenectomy. 
All right? And I was not made aware of this until my 
vising nurse told me in April, 1980. 

REP. SHEA: Okay, thank you. 

MS. DUNKEL: All right. So it was then I proceeded. 

REP. SHEA: Thank you, ma'am. 

REP. DUDCHIK: Dorothy, thank you very much for your patience 
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REP. DUDCHIK: (continued) 
and spending time with us this morning. We really 
appreciate hearing from you. Thank you, ma'am. 

MS. DUNKEL: It is good to be here. 

REP. DUDCHIK: Our next speaker will be Kathleen Leary. 
Kathleen will be followed by Mary Gay. 

KATHLEEN LEARY: In the interest of time, I will also abreviate 
my remarks, and I will leave copies that the committee can 
take back with them. My name is Kathleen Leary. I've the 
Vice President of Government Relations for the Business 
Industry Council here in Bridgeport. The Business 
Industry Council is a regional business organization. We 
represent approximately 600 firms in this particular 
region. Just briefly, the results of our 1985 survey 
indicates that the cost and availability of commercial 
liability insurance is quickly becoming, if not already, a 
major problem of concern for our members. 

Many — among the many factors in the increasing insurance 
premiums are the size of damage awards against companies 
found liable, but also the unpredictability of the extent 
to which a company can be found liable in the first 
instance. Also on the rise are just the shear numbers of 
law suits being filed. Many of them have been settled 
within the interest of disposing of the matters early on. 
Among the many things that may need to be done to correct 
this problem our members believe that the tort system is 
in need of reform. 

The present system neither fully compensates an injured 
party nor establishes a reasonable guidelines for 
acceptable conduct. Specifically, we would support some 
of the following proposals, and I would just list then 
rather tnan go through them. We also are in favor of a 
replacements or modification of the joint and several 
liability concept to which a person is found at fault. We 
would also support the extension of the collateral source 
rule, to other civil cases. We would also advocate some 
form of a cap or perhaps even a schedule on noneconomic 
damages. 

A contingency fee arrangement perhaps in terms of an 
inverse sliding scale, an adoption of the modified 
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comparitive negligence standard for cases under the 
product liability standard, liability statute rather. 
This particular one is a major factor for a lot of,our 
members. In the Bridgeport region, we still have a large 
number of manufacturers for whom this is a major concern. 

Rather than go through the rest of our recommendations, I 
would just really sum up by saying that our members as 
indicated by a survey and in talking to a number of people 
have indicated that the insurance problem has certainly 
oecome problem for them, and that many of them have gone 
through situations. In fact, have gone through situations 
where they have been in lawsuit situations or even in 
increase in premium situations and have had to face those 
for a number of reasons, many of which in some cases they 
have not found even to be liable in a suit, or should not 
have even been sued perhaps in the first place. 

So for many of these reasons, we are advocating that the 
committee take a look at the concerns raised today by the 
members of the public and also members of various 
organizations, and to take some action in the area of tort 
reform, and I will leave copies of my statements which 
give a little bit broader detail to my remarks. 

REP. DUDCHIK: Okay, thank you so much. Members of the 
Committee? Thank you, Kathleen. 

MS. LEARY: Sure thing. 

REP. DUDCHIK: Our next speaker is Mary Gay, and then followed 
by Howard Meinke. Thank you, Mary, for waiting this 
morning. 

MARY GAY: My name is Mary Gay. I am the President of the 
Fairfield County Victims Association, and I am the mother 
of a malpractice victim. I'd like to address the issue of 
scheduling an noneconomic loss and structured 
settlements. Noneconomic loss is to anyone but a victim 
may seem dubious, but we the victims are keenly aware of 
now pain and suffering affects our lives. How can someone 
be compensated for the loss of the use of her legs, once 
fully ambulatory, she could run, jump, and dance, now in a 
wheelchair is able only to dance in her dreams. 
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What of the accident victims had to undergo operation 
after operation and whose pain is controlled only by daily 
injections of medication, and the child who is brain 
damaged, who suffers daily being different all his life if 
even he is aware of that much. Now imagine the absurdity 
of a panel scheduling the compensation due these victims. 
If after hearing a case, experiencing the emotions of both 
sides, a jury decides that a case warrants only a minimal 
award, sobeit. 

Our jury system is uniquely American and should be viewed 
as sacroscant. Strutured settlements are a great benefits 
to insurance companies. It allows them to have the use of 
the victims money, enabling them to invest with such power 
as to realize rates of return that we cannot even dream 
about, while inflation eats away at the fixed settlement. 
How many times must a victim be a victim. In Connecticut, 
insurance companies wheel a tremendous amount of power and 
influence. Look around you, Hartford. They own every 
other building in the city. 

I'm sure that the insurance crisis has been manufactured 
so that they will be able to pay their real estate taxes. 
Tort reform issues are very complex and a great deal of 
time and effort should be devoted to their study. The 
study should begin by requiring insurance companies to 
open their books to the scrutiny of examiners for full 
disclosure. Their investments, costs and profits should 
De fully analyzed. My feeling is that the research will 
show that tne consumers as well as our government are 
being deceived. Thank you very much. 

REP. DUDCHIK: Mary, thank you. Our next speaker is Mr. Ted 
Merritt, followed by Howard Meinke, and I might ask the 
listening audience out there that the members of the 
legislature here will be leaving at approximately 12:30, 
the legislature is in session, at 1:30 and driving the 
legal speed limit, that's about an hour from Fairfield to 
Hartford, so we will be leaving. It is my hope that we 
will be able to get the remaining public who came here 
today to testify in within that period of time. 

If not, then Hartford will be calling the members of the 
public from their to finish the testimony. Thank you. 
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DR. EDWIN MERRITT: Thank you. I will be brief. I am Dr. 
Edwin Merritt, Superintendent of the Trumbull School 
System here, and representing today the Connecticut 
Association of School Administrators. I appreciate your 
staying for the public. I too feel that it is most 
important aspect of a hearing. 

I want to share with you, and I have copies here, which I 
will leave with you, the findings of an inhouse survey 
that was done in all the school districts of Connecticut. 
I want to emphasize that we have been talking this morning 
aoout individual rignts. We as superintendents are 
talking about the rights of all young people. There is 
only so much money in the well, and to pay for all the 
rights is a difficult problem. We ask you to balance your 
judgment with all of our children, in consideration as 
well as each individual child. 

During the past year, we have experienced in 90% of our 
school districts, an abnormal liability insurance costs 
increase. Liability insurance has increased from 10 to 
1,000% with an average increase in our schools of 177%. 
This is of crisis proportions, I am sure you will agree. 
In several school districts, the amount of umbrella 
coverage available to the district has been decreased, you 
just can't buy what you want to buy. More than half of 
our school districts have had trouble obtaining 
transportation insurance coverage. 

Transportation insurance increases have ranged from 1 to 
718% with an average increase of 113% also of crisis 
proportions. Approximately 25% of the districts 
responding survey have had to curtail some programs 
because they can't get insurance coverage. I submit that 
those brief statements of a fairly comprehensive survey 
are of crisis proportions. We don't claim to know the 
insurance business. We sumbit to you suggestions for your 
consideration. Among them, we suggest that you consider 
tort reform, limitations on awards, exploration of self 
funding local, state or regional. We ask for state 
assistance in obtaining appropriate coverage with rates 
based on local, rather than national experience. 

We will continue to work with the Connecticut Conference 
of Municipalities, Connecticut Associations of Boards of 
Education, and the Connecticut School Bus Operators 
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DR. MERRITT: (continued) 
Association on this problem. We submit to you that it is 
of crisis proportions and we ask for action. Thank you 
very much. 

REP. DUDCHIK: Thank you, Howard, for addressing us this 
morning. I'm sorry, Ted. My next speaker is Howard 
Meinke. 

Thank you for coming this afternoon, Howard. Actually, 
you came this morning. Thank you for testifying this 
afternoon. 

HOWARD MEINKE: Thank you. My name is Howard Meinke. I am a 
small building contractor. I'm speaking for the State of 
Connecticut Homebuilders' Association. There are all 
sorts of ramifications here. I wanted to speak just 
quickly to workmen's compensation area of insurance. As a 
small business guy, we have expertise in some areas, but 
those areas certainly are not in insurance, and workmen's 
comp is one of those things that there are rates, there is 
no way to negotiate good workmen's comp so you pay it, and 
snurg your snoulders and go on about your business. 

However, we always do get to the point where our product 
— one of our products homes, is in short supply. The 
price of homes is an important factor. We talk about the 
affordability of homes. I'm not sure that a hearing down 
here in Fairfield that gets the same credience as 
elsewhere in the state, but certainly putting people in 
nousing is the bottom line and always is. What can we 
spend and what is the price of a mortgage, and how much do 
people make? But workmen's comp just to expose some 
figures that probably people talk about it, but they don't 
know the numbers are. We are small, and we pay an 
aggregate of $15,000 or $20,000 of insurance a year for 
workmen's comp and liability, not a big deal I would guess. 

Carpentry is a category of employee. We would pay $11 per 
$100 of payroll. A mason, we would pay $16.89 per $100 
per payroll on a mason. That would mean if we had a mason 
on the payroll on a yearly basis, we would pay 9 weeks of 
pay for each mason as an insurance premium. Now some of 
the speakers have spoken very Knowledgeably of how the 
court works, how the awards are made and the economics of 
the whole program. I'm not able to do that. I have 
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trouble enough knowing what I know and make that work for 
me. But I do have a gut feeling that those are high 
numbers. I really do feel that the sum total of awards in 
workmen's compensation must be extremely high if we really 
are everybody all over this state paying almost 9 weeks of 
wages as an insurance premium for every mason that is 
working. That just — somehow or other that just seems 
out of line. So I don't want to carry my remarks on any 
greater depth. I really don't have expertise in your 
insurance business, but that is part of our problem. We 
just take our licking and go on about our business, but I 
do really think that it is part and parcel of this 
problem, and there are facts there that should be thrown 
in the pot with your other facts. Thank you very much. 

REP. DUDCHIK: Thank you, Howard. My next speaker is Mr. 
Roy Steiner, followed by Sue Hutchinson. 

ROY STEINER: My name is Roy Steiner. I am a resident of 
Bethel. I'm a member of the Fairfield County Home 
Builders. We are also a small contractor and homebuilding 
corporation up in the Danbury, Bethel area. We build 
single family residential homes, tract type development. 
We had quite a few first time homebuyers. In the past 
what we have done is we've installed — I'm going to talk 
about pollution coverage that we have. In the past we've 
oeen installing a central oil system through our 
development for the oil heat in the house. 

It is similar to a water system where it is a gravity flow 
back out to the homes. This has reduced the costs to the 
consumer as far as the bulk oil prices and what have you. 
At the present time, we are having a problem obtaining any 
pollution liability insurance for the central oil system. 
In the past, Travelers Insurance has been covering the oil 
system as part of their normal policies, has been included 
on the — as far as the comprehensive liability coverage. 
We've been told back in December that this is no longer 
going to be available from their company, and at this 
point, we haven't been able to find a company that it has 
been available. Working with our local insurance agent, 
we've been having a problem even finding a company that 
would quote us on pollution coverage as a separate item. 

What I have also done, I've gotten in touch with a program 
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called MAP which is Market Assistance Program. It is 
under the direction of the Connecticut Department of 
Insurance Agents and Insurance Companies. They have said 
that we would not be available for this type of coverage. 
This is coverage for businesses and also for 
municipalities. The problem is that we finally did end up 
with a quote. It might not be a problem but it was 
approximately $12,000 for coverage and the company makes 
barely $20,000 of gross income. 

So we found that was absolutely out of the question. 
Market MAP program will not help us in that case because 
we did acquire a quote from someone, even though the fact 
is that it is completely out of line. What we have been 
doing, we've gone to a ICPA which is Independent 
Connecticut Petroleum Association to try to get coverage 
there. We haven't gotten anything back. We have to join 
the Association for an additional fee before we can even 
get a quote back, so we have been working with them. 
Obviously, if this quote comes in at the same price as the 
other one was, we would seriously consider shutting down 
the oil system at this point, because of shear economics. 

What we would support, legislation, as far as bringing 
some reasonableness and prediction back into the court 
decisions, just the case that I have stated here is the 
current system, the injured party may compensate twice 
because of no evidence of the first damage award may be 
allowed in the second lawsuit. Moreover, defendants with 
10% of the blame may be required to pay 90% of the 
damages. These are some of the cases. There has also 
been a case in New Jersey area as far as liability on oil 
cases, it has really been a problem. This also can affect 
homebuilders as far as many of the contractors yards, 
would be under pollution type coverage, with gas storage 
tanks or petroleum products on their field. 

Thank you. 

REP. DUDCHIK: Thank you, thank you. I appreciate your 
taking the time to come down here and express your 
concerns to the committee. 

MR. STEINER: Thank you. 
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REP. DUDCHIK: Thank you. Our next speaker is Sue 
Hutchinson, followed by Harry Harris, and Lee Samowitz, 
correct? 

SUE HUTCHINSON: My name is Sue Hutchinson. I am the Housing 
Advocate for the Homebuilders Association. I have the --
having had the experience of having been a first selectman 
for a community, I have bridged the gap between the 
municipal concern for tort liability as well as the 
builders concerns, as I've seen it on both fronts. I 
think that what you are seeing is you are putting 
individual businesses, municipalities, and individuals at 
risk to the higher cost of insurance. As one is faced 
with the dilemma of picking — rather having a lack of 
protection, or paying a higher insurance bill. 

What I've seen over the years is the — either the 
inability to access the insurance which puts an entity at 
risk or a deliberate decision on the part of an individual 
or corporation not to have that protection because they 
can't afford the level of protection that is necessary to 
truly protect one's business. Where I say it particularly 
on the municipal scene was in the area of public officials 
liability. That insurance is almost inexcessible now. I 
found two companies that will cover it, both Westport and 
Weston had $10,000,000 worth of coverage at one point for 
public official liability insurance. 

That was threatened to be dropped by the carrier until an 
agreement was ootained to reduce that to $5,000,000 of 
coverage and it has been my input from both communities 
that that may be dropped again in the future to a lower 
level. Which brings you back to the point as to when it 
would become inpertinent in the sense that you don't have 
the coverage at the level that is necessary to truly 
protect you. 

One might feel that that is not important, but where I 
have seen grave concern in the 23 towns that I cover has 
been with building inspectors. Building inspectors do not 
get paid a salary. They are really permits them to assume 
to potential for liability that they do, and they are not 
protected. Without being able to access public official 
liability insurance, a building inspector is at risk. 
Many have expressed their opinions to me and their 
concerns. 
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And where you see it coming back on an industry is an 
exteme conservatism in decision making, delay in time in 
decision making, waiting Out to make sure that every 
single little dot is crossed, dotted, T'd, etc., and I 
have seen decision making come to a halt on many occasions 
due to the lack of this kind of coverage. The building 
officials of the Town of Greenwich had a lien put on his 
home due to the fact that there was not public official 
liability insurance in that community. 

I think another example where I have seen it because the 
builder is on the receiving end just as the municipality 
is, is in professional liability insurance coverage. Most 
recently an engineer, and I think that one has to reflect 
back on the fact that a builder is on the receiving end of 
many industries. In one instance, he is dealing or she is 
dealing with the muncipality, and in another instance, 
they are receiving information, professional information, 
from engineers, architects, etc., which culminate in the 
creation of a home. The person accessing professional 
liability insurance has found a tremendous jump in that 
kind of insurance. Most recently, an engineer from the 
city of Stamford spoke to me saying that he had received a 
250% increase in his general liability bill. When asking 
why that was so, since he has been experience rated very 
highly, the insurance company said it was for the lack of 
having professional liability insurance. 

However, when he went to get a quote on the professional 
liability insurance, he found that it would cost him 
$20,000 for $1 million worth of coverage. That caused him 
to again reflect on exactly what was $1 million worth of 
coverage worth in the line of business he was in. And I 
think that basically where it brings us back to home 
again, because where do these costs go? The costs are 
played back into the industry, and let's face it, you are 
dealing with a builder who has a very small staff, he 
can't pass the staff over a large overhead, his costs, 
excuse me over a large overhead. Where does he pass it? 
He passes it on to the consumer, and I think the irony and 
conclusion of this entire subject is in 1963, when we took 
off the — 

REP. DUDCHIK: Excuse me, we have to be leaving and on route 
to Hartford. I would ask Rep. — I would ask Sen. 
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Johnston if he has a question for you, and following his 
question, we can come back to you testimony and Sen. 
Johnston will be calling the next two witnesses and final 
witnesses for this afternoon's program. 

MS. HUTCHINSON: All right. 

REP. DUDCHIK: Thank yau, Sue. Sen. Johnston has a question. 

SEN. JOHNSTON: Thank you, Tom. I really don't have any 
questions at this point, but if you could summarize, Sue, 
that we can call our last two remaining people from the 
public down there in Fairfield. 

MS. HUTCHINSON: Thank you. Sen. Johnston, I do respect the 
need for the legislators to leave. I really didn't have 
that much more to say. I think that in summation, we need 
to reinstate the partial immunity to municipalities that 
existed in 1963 while simultaneously assuring each 
municipality of easy access to public official liability 
insurance for the remainder. I think we also need caps on 
pain and suffering awards. I think we need to find a way 
to expedite frivilous appeals, and enact penalties against 
those who assume such cases knowing their intent to be 
none other than to delay an approved action. 

I think we need to prevent duplicate payments, and I think 
one area that needs to be seriously examined is the 
ability of working couples, since there has been such a 
tremendous increase in this sector to both opt for 
insurance benefits from separate employers where one 
policy would give effective coverage. I think with the 
idea of cafeteria benefits now in place, either party 
could elect to substitute a benefit such as child care 
which would strengthen their joint benefit package rather 
than duplicating insurance coverage and costs. The 
consequence to ignoring all of these is the continuance of 
the spiraling of housing and municipal costs. 

This will serve to exclude greater and greater numbers 
from every fulfilling tne lifelong dream of owning a 
home. These spirialing costs also force builders out of 
an industry they have had a lifelong commitment to due to 
one man's ability to meet the challenge of increasing 
costs. The irony is that the present system was created 
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to better serve the consumer while disciplining the 
municipality and the builder to do a more effective job. 
When in essence we are getting the same fine product at a 
cost no individual or entity will be able to afford in 
very short order. 

SEN. JOHNSTON: Thank you, Sue. 

MS. HUTCHINSON: Thank you very much. 

SEN. JOHNSTON: Thank you. We have two remaining speakers in 
Fairfield, and those people are Harry Harris and Lee 
Samowitz, to oe followed by the public testimony here in 
Hartford, which shall commence with Jude Hersey and Don 
Gray, but we will stay down in Fairfield for the next 10 
minutes with Harry Harris, commecing his testimony. 

HARRY HARRIS: Thank you very much, Sen. Johnston. I assure 
you I will not take all 10 minutes because there is 
another speaker following me. I am Harry P. Harris, and I 
am nere representing the Southwestern Area Commerce and 
Industry Association of which I am Vice President and 
General Manager. Ours is a business association located 
primarily in southwestern Connecticut, but in the course 
of studying this issue of tort reform, we were approached 
as an organization by several municipalities and have 
worked closely with the municipalities in southwestern 
Connecticut, and with boards of education because all of 
us are experiencing the same kinds and extents of problems. 

As you know, professional organizations and businesses of 
every size are opening their mail almost daily to 
insurance premium increases for liability that range any 
where from 22 to 1,000%. These increases are often 
without regard to frequency and severity of past claims. 
In many instances, municipalities, industrial 
corporations, and others are completely to even buy 
liability insurance as Superintendent Merek indicated a 
few moments ago. 

Over recent years, our members have witnessed an increase 
in tne complexity of litigation and growing delays as 
people are increasingly turning to the courts to settle 
disputes. Changing legal concepts have been seen in the 
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size of damage awards and lawsuits where liability is 
established. And the unpredictability of the extent to 
which a company can be held liable. We have heard stories 
of many legal judgments against companies whose direct 
liability is marginal at best. In addition, the number of 
suits both serious and frivolous have increased over the 
last several years. Because of the tort system in the 
United States, many foreign insurance companies as well as 
companies in this country are questioning that they 
continue to write insurance in North America. 

The chairman of Lloyds of London was recently quoted as 
saying that their insurance underwriters were 
reconsidering the advisability of writing liability risk 
insurance in North America. In December, SACIA conducted 
a study of its member firms on several questions including 
liability. Approximately 25% indicated that their 
premiums have increased by more tnan 100% over the past 
year. Eleven percent increased -- experienced 50% or more 
increases and 19% say tneir premiums increase by at least 
25%. 

To solve this proolem will require long term action by the 
insurance industry, the legal system and congress. But as 
a state we cannot simply wait for all of this to happen. 
Many states are already considering possible steps that 
can be taken and Connecticut as the home of the nation's 
insurance industry, should and can become a leader in this 
process. In the interest of your time I will not read all 
of our recommendations, I will submit it to the committee 
for your further review and we will testify on the 
specific bills as they come up. 

But we would summarize it by the following 
recommendations. Restrict the use of joint and severable 
liability to damages, not in excess of the contribution to 
tnose damages. Adopt a cap on awards for noneconomic 
damages. Restrict the use of contingency fees. Encourage 
alternate dispute resolution mechanisms. Improve the 
court's ability to discipline parties that file frivolous 
legal actions or pleadings. Extend Connecticut's 
collateral source legislation and finally, explicitly 
define the scope of municipal liaDility in the general 
statutes. Thank you very much for this opportunity to 
testify. We will expand our remarks in writing at 
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future bearings. Thank you very much, Sen. Johnson. 

SEN. JOHNSTON: ThanK you, Harry for coming before us this 
morning. Our last speaker in Fairfield will be Lee 
Samowitz wnere we will return nere in Hartford to 
testimony by the public where we will start with Jude 
Hersey. But now we would call Lee Samowitz. 

MR. LEE SAMOWITZ: Sen. Johnston, Rep. Wollenberg, members of 
the committee, I can appreciate having served in the 
legislature myself the difficulties that the legislature 
goes through in trying to weight the different interests 
involved. But on this particular issue, I think, I'd 
caution you and urge a lot of restraint in dealing with a 
very treterous and maybe a very dangerious situation. Of 
course, on one hand, there is the rising liability 
premiums. 

On the other hand, we have a system of legal jurisprudence 
going back to anglo saxton times in the magna carta which 
is provided for a certain system of resolving legal 
disputes and that is by a trial without the — some of the 
restraints that have been made upon the system. 

When it — its been said by a prior speaker that we are an 
insurance state. That's we're the insurance captiol. That 
should be all the more reason in caution to very carefully 
examine what the real problem is over here and it may be 
tnat the scope of the issue and tne result of the dispute 
is not just within the Judiciary Committee, but may 
require a more expansive body to look at, particularly 
insurance committee and other interests. 

If the — we are going to be tampering and impeding onto 
the civil system, we have -- we run into a severe danger 
of hurting a lot of human beings, people who have suffered 
when the jury awards a large award. It is not because the 
people are not deserving of this award, it is because they 
deserve the award. And for that reason it is very 
important that you look at what some of this legislation, 
some of the suggested ideas might do to restrain the 
awards would be to hurt the people that have oeen 
determined by peers, by members of the public, by a jury 
that they are deserving of these things. This is not to 
say that the judicial system is not without certain things 
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to look at. And as — it's not a perfect system by any 
means. First of all, as far as joint and several 
liability goes, there is certainly an area to look at 
contributions from joint tort fees. But looking at this 
particular issue where we have somebody who is a defendant 
who may only be 20% liable and a victim who has suffered 
100%, should you just — the issue is should this person 
not oe aole to get at least something from the 20% person 
who is liabile and that person seek from the joint tort 
fees for tne 80% liable or shall we just limit this person 
and tell tnem sorry all you get is 20% of your pain and 
suffering. 

I tnink tnis is a very complex issue. This is something 
that's going to require a lot of study and I urge tne 
people up in Hartford to look very carefully before coming 
out with any bills on this issue. Thank you. 

SEN. JOHNSTON: Thank you very much, Lee. I wish to thank all 
the members of the public down in the Fairfield area that 
came before us this morning as well as the invited 
speakers. We will commence with our testimony here in 
Hartford from the public. And we would ask Jude Hersey to 
come forward. 

MS. JUDE HERSEY: First of all, I would like to thank you for 
the opportunity to be able to speak here today. And there 
is something that I would like to address, and I'm not 
speaking just for myself. This is a public hearing and I 
would like to thank those of you who nave diligently sat 
here all morning liice I have listening to the testimony of 
those who nave been invited. I would like to call on you 
tnougn to please remain and listen to the people that are 
nere as public individuals for this afternoon and give us 
tne courtesy of that. 

My name is Jude Hersey. I'm from Wethersfield, 
Connecticut and I am the motner of a victim. I'm here to 
represent your humanitarian conscience today and to 
represent the victims and their loved ones for they are 
trying to survive tne disasters which have made them 
victims. I am addressing the insurance industry which 
wants tnese changes made to assit them in being able to 
predict in order to better be able to set rates. 
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I'm also addressing you, the legislators, who have the 
ability to assess and determine if these changes should 
and will De made. You are addressing the issue of tort 
reform and it is my understanding that tort refers to laws 
dealing with wrongs done to others. How many of you have 
had the experience of looking at a serious injured person 
and in particular a loved one. I have. Less than two 
years ago, my son was run over by a bus that I have told 
weighed approximately 40,000 pounds. Society uses the 
term accident freely. 

We were called to the hospital having been told that our 
son had been in an accident. But what you are doing when 
you are considering these changes is no accident. It will 
oe premeditated. Insurance spoKespersons say they need 
predictability, yet the very nature of insurance is to 
insure us against the unpredictable. We set aside the 
money to pay premiums so that in times such as these 
crisis we will not nave to add further problems and 
suffering to a time already fraught with emotional and 
physical trauma. 

If you implement the restraints proposed, you will be 
adding further injury and that would be even a bigger 
crime. I have always expressed the belief in the need for 
insurance and I had had a discussion with my son about its 
value the night before he was run over. Even as he was 
being cared for in the trauma unit I was later told by one 
of the nurses that he kept asking if his insurance would 
cover this care. You see, even in a time of life and 
deatn we feel some consolation if we feel we are insured. 

You are dealing with statistics and I am talking about 
reality. You look at paperwork and I have had the 
experience of walking past my son in the trauma unit 
because he was so badly injured that I didn't even 
recognize the person who had been part of my life for 20 
years. One of the things such an experience teaches us is 
tnat there are no words to really convey the pain this 
experience brings, but to those of us who have had the 
misfortune, who have had to endure this, we know no words 
are necessary. We know. Can you tell me tnat in this 
society where sports figures and other celebrities earn 
millions of dollars because they bring pleasure to our 
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lives that we are going to put a dollar cap on awards to 
tnose wno have nad to endure the pain from these injuries 
both physical and mental. How can a society that 
establishes such things such as welfare in the belief'that 
it has a responsibility to aid those who are needy, turn 
its back on those who are injured and unable to help 
themselves. Why aren't you looking towards making or 
changing laws to address the needs of these victims such 
as laws protecting the injured from being fired. 

Or establishing non occupational disability benefits like 
other states have to assist those who are not injured on 
the job. Or looking into the fact that if a person files 
a lawsuit, and is awarded damages the insurance will try 
to recoup the monies paid out for medical care even though 
that is what we pay our premiums for. Isn't that 
collecting twice? Currently there are laws that allow 
those who must care for those who are serious ill to 
collect unemployment benefits. 

And yet a person who is seriously injured and cannot 
collect unemployment benefits is left penniless. His only 
recourse is to go on welfare. This should be your 
concern. You are supposed to represent us and certainly 
these are the most needly of all of us. If you implement 
these changes, you will be injuring these victims a second 
time. Don't punish them for sometning over which tney 
nave little or no control. Certainly, no one would 
volunteer to be injured. You want to put a cap on the 
amount to be awarded for pain and suffering and I ask that 
you come and you spend time with me in the trauma center. 

You watch the agony of the injured and those who love 
them. You follow those people for years and watch what 
real pain is. Even then, you aren't walking in our shoes 
because it's not your loved one. Then and only then are 
you qualified to decide what dollar amount to assign and 
what cap to make. You want to spread the payments out 
over a period of time. Can you spread tne pain out more 
evenly for the convenience of the victim and his loved 
ones? 

So that it doesn't hurt so much at one time? You want to 
limit tne amount of damages that the defendant can pay. 
Can you limit the amount of pain he can inflict? When you 
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can tell us that you can put a cap on the time we must 
suffer and the effect it can have on our lives, then and 
only then are we able to agree. You want to have the 
anility to predict so that you can plan and set your 
rates. We want you to be able to predict for us who will 
be injured when and how badly so that we can also be able 
to plan. 

You're talking about facts and figures all morning. And I 
am talking about blood and pain. You don't have to see 
the victims and we do. There was a court decision in 1984 
that stated that awards should be sustained unless they 
shocked the sense of justice. I looked at what that 
accident did to my son and my life and my family's life 
and all that know him and that shocked my sense of justice 
to my very core. 

I made a promise on that night when my son was being 
operated on all night by the trauma teams, that promise 
was to do something that in some way could make things a 
bit easier for those who must endure this terrible pain. 
I gave up my job. I don't make any money for being here 
today. I did it because I believed in it. And that's 
what I've been working for for well over a year and why I 
am here today. You the legislators should think of 
yourselves as Ebenezer Scrooge, the character from Charles 
Dickens well known story, "A Christmas Carol." 

For you now have the opportunity to affect the laws and 
thereby extend into the future the hand of mercy, 
compassion and justice to those who are already in an 
unjust situation. That hand can change the future for 
these people. Tiny Tim did not ask to be crippled and 
neither did those who are already victims as well as those 
who will be for the accidents indeed continue. These 
horid nightmares become reality for them and I implore you 
to tnink of who it is that you are effecting when you 
consider these proposals, always keeping in mind the faces 
and bodies, not just the facts and figures. 

For it could happen to any of you too. You're 
humanitarian conscience must prevail. I would also like 
to read to you the cover of a research project which I 
have recently completed and to offer you a copy of that 
extensive project as evidence that this issue of pain and 



ifi 1 

93 
kok JUDICIARY February 26, 1986 

MS. HERSEY: (continued) 
and suffering is both individual and universal. I am not 
alone. And it begins, on July 5 — or June 5, 1984, my 20 
year old son had a 40,000 transit bus run over the lower 
2/3's of his body. Miraculously with the good fortune 
and that is in quotes to be practically outside the door 
of the Hartford Hospital trauma unit he has survived. 
Their medical expertise coupled with the courageos spirit 
on my son's part has enabled him to live. 

But once that accident occurred, all of the lives in this 
family have been irrovocably changed. As he was being 
operated on all night I promised myself that regardless of 
the outcome I would do something that would allow others 
that had the misfortune to have their lives turned upside 
down oy trauma to have the experience be just a bit 
easier. To do that I nave begun a personal journey to 
find what I can do to nelp the survivors for that is 
indeed, what we really are. 

One of the most difficult emotions in such cases is the 
feeling of being powerless and alone. In my search for an 
answer to all this pain I found that reading was a means 
of connecting with those wno had walked this terriDle path 
and had chosen to share their views. It has been painful 
at times to read of their struggles to cope with their 
grief and dealing with their death of and 
in some cases the death of the injured. Although many of 
the books on this list that I read, dealt with death and 
my son lived, I found that tne grieving process is very 
similiar in eacn case. 

So with the desire to help others who must endure this 
terrible experience I compiled a list of books. These are 
for the accident victims, they're for the patients and 
families and the concerned others and I am concerned that 
you people show — you're certainly going to play a big 
part in that. It is to help you to realize all can have a 
oetter understanding of our struggles and our needs for 
support so we can all survive in a positive and creative 
manner from what is a nightmare come true. 

I hope tnat it can serve the need and for -- and in some 
small way nelp those, because if it does I will have oegun 
to keep tne promise of that tragic night. And I would 
like to enter that into your records and I would like to 
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would liKe to implore you to think of the individuals that 
you are talking about. I can't understand all of the 
information that's been given here this morning and I 
think to give it justice that everyone gave it believed in 
what they're saying. But I know I believe in what I'm 
doing and all I stand here for is to call your conscience 
to the poor when you make a decision because what you do 
will affect those people who are in the hospitals now and 
will be. » 

And I do thank you for your time. 

SEN. JOHNSTON: Thank you, Jude for coming in and having the 
courage of snaring your personal experiences with us. We 
appreciate it. 

MS. HERSEY: Thank you. 

SEN. JOHNSTON: Don Gray to be followed by Barry Zitzer. 
Before you start, Don, Jude Hersey did mention a 
legitimate point and that is there are legislator's coming 
and going from this public hearing and I just like to 
point out that there are a number of meetings and caucuses 
taking place so the public is likely to see that happen as 
we continue. Tnank you. 

MR. DON GRAY: May it please the chair, members of the 
committee. My name is Donald A. Gray, Jr. I'm president 
and general counsel of the Western Connecticut Industrial 
Council which is a 40 year old 172 member association 
wnose memoership is exclusively engaged in manufacturing 
in the western part of the state. And the council is also 
a member of the Coalition for Tort Reform. 

As a member of that Coalition, the council supports the 
methodology and reasoning of the Coalition's proposals 
which is already been ably enumerated by by John 
Rothgaeber this morning in detail. And which in the 
interst of time, I shall not reimpose upon you. The 
Council does, however, wish to call to your attention as 
sector of the tort law conspicuous by its absence in the 
package without tne inclusion of which no reformation of 
tne tort law would be complete. I'm a friend of the 
product liability statute passed by this legislature in 
1979 and perhaps from our point of view the most vicious 
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piece of antimanufacturing legislation passed in 
Connecticut in recent memory. The Council strongly 
opposed enactment of this legislation on several grounds 
and persevers in its objections. The strict liability 
standard enacted purely and simply awards a plaintiff for 
nis own irresponsible behavior. If it is the will of 
Connecticut to operate a tort system on a modified 
comparative neglegence standard, logic and equity would 
dictate that the same comparative neglegence standard 
should be applied to all tort actions. 

We have no quarrel with the tort system which compells 
full fair and prompt reimbursement to persons sustaining 
injury by reason of default of another provided that that 
fault is equal to or exceeds that of the injured party. 
When the tort system as it does in the Connecticut's 
product liability law turns into a compensatory vehicle, 
with little regard to fall, it's a burden to society and 
in fact encourages reckless and irresponsible behavior. 

We further contend that the joint and several liability 
standards should be abolished. The punative damage aspect 
if it is to remain should be tried in a criminal court 
under the criminal justice standard. Further we contend 
that equity demands that the right of subrogation be 
reinstituted in product liability actions so the penalties 
will not be imposed on fault free employers and again we 
respectfully suggest to this committee the tort reform 
must include reformation of product liability. 

•t 

And I tnank you very mucn, Mr. Chairman and the panel for 
your time. 

SEN. JOHNSTON: Thank you for your patience, Don. Any 
questions of the committee? Seems not. Thank you, Don. 

MR. GRAY: Thank you, sir. 

SEN. JOHNSTON: Barry Zitzer to be followed by Dr. Bingham and 
Leo Pisel. 

MR. BARRY ZITZER: Honorable committee members, my name is 
Barry Zitzer. I'm an unpaid spokesperson for the 
Connecticut Alliance of Insurance Reform. I have a 
background in consumer advocacy and I am currently engaged 
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in the practice of public and private law serving most of 
my time as corporation counsel for the Town of East 
Hartford. Nothing is sacrosanct when confronting the 
insurance crisis. And I believe that it's important to 
look at tort reform as one of the many areas that has the 
potential of offering some relief for insurance 
consumers. I'm here to propose some positive guidelines 
to apply against all the proposals brought before this 
committee and also to make several suggestions of possible 
reform that may have a beneficial impact on insurance 
rates and services. 

There are three guidelines that would be most helpful in 
applying — when reviewing proposals by all parties. The 
first guideline is whether or not the adoption of a 
particular proposal will have a meaningful impact on 
insurance rates and services. In other words, if you 
adopt a particular tort reform will this result in savings 
of only a few pennies for average premium. Will at worse, 
simply go into operating income and increase profits. Are 
we talking about real bucks that can have measurable 
savings for Connecticut consumers. 

The second guideline is whether or not the adoption of a 
particular proposal will have an adverse impact on 
individual rights. I'm not suggesting that any proposal 
which has an adverse impact should be discarded. We may 
find that imbalancing the many interests that somebody has 
to bite the bullet and that equities may weight in favor 
of proposals even though there may be inconvenience or 
even some adverse impact on special interest groups. 
Nevertheless, there are very few painless remedies that 
are left and its one of the factors that you must consider. 

Third, can the same impact be achieved without impairing 
individual rights because obviously that would be the best 
solution of all if you can adopt a reform that's 
meaningful in terms of its impact on rates without hurting 
individual rights. I'd like to apply these guidelines to 
only one example as an illustration. And that example 
would be applying a cap on awards. 

A proposal that some insurance companies have made before 
the committee. Let's assume that you imposed a cap of a 
$1 million per award or $500,000 for award or partial cap 
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of $250,000 for pain and suffering. What impact would 
this have on my insurance rates? There are very few large 
awards in the State of Connecticut. You might find that 
there are only very few awards in excess of the cap in any 
one year. You might be looking at an instance where as a 
percentage of total revenues you're talking about much 
less than a tenth of one percent. This is information, 
incidentally, which the insurance companies do have at 
their disposal and they would be able to quantify it to 
you. 

When you translate that cap in terms of individual 
premiums you may have a few pennies or maybe so 
insignificant that it will just go to fattening operating 
income. Secondly, will there be an impairment of 
individual rights by adopting a cap. Obviously, unless 
there have been abusive cases there will be some 
impairment of rights by adopting a cap. For example, you 
should look into some of these awards of $1 million or 
$500,000 and see whether or not based on the facts of 
those cases, these awards weren't justified. 

You might find a situation where a person, a young person 
nas been paralyzed from the next down for the rest of 
their lives. You might want to put yourselves in the 
shoes of that person and ask whether or not $250,000, 
$500,000 or even $1 million would be just compensation for 
the loss that you would experience under like 
circumstances. Third, are there alternatives to lower 
costs without impairing individual rights. I suspect that 
if you quantified the good will advertising, the political 
lobbying and the first class plane tickes that exist among 
the insurance industry in Connecticut, you would probably 
have a larger bundle of dollars to provide to consumers 
than you would be setting any cap. 

Any cap within reason. Incidentally, these are the kind 
of expenses which in utility regulation are not allowed to 
be passed on to Connecticut utility consumers and 
Connecticut utilities have hardly experienced great 
hardship in recent years in the state. I would propose 
that one avenue of reform that will lower costs is the 
expeditious rendering of justice. Very often you have to 
wait six, seven years or even longer before a case goes 
from beginning to end. 
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I have seen in the field of utility regulation complex 
cases that would fill every desk in this room resolved in 
150, 180 days. I do not see why it is not possible to set 
down timetables that would enable the resolution of a case 
much less complex than the utility rate application within 
a one year or two year period of time. This is going to 
have a very beneficial impact on both the insurance side 
and also on the victim's sides because obviously the need 
for a large contingency fee is reduced when the risks are 
reduced. 

When you have a free marketplace and you reduce risks, 
then you nave less of a need to charge great amounts in 
order to resolve a case. It's one thing to go seven years 
putting work into a case that may or may not produce any 
revenues tp a business than it is to devote one year and 
know that at the end of that year of time, you're going to 
have some resolution of the case. Also, I think that a 
quick dispensing of justice in a fair fashion setting down 
timetables and guidelines that really cannot be violated 
except for extraordinary cause would have a beneficial 
impact on the poor who very often do not have the money, 
the resources, to have an advocate to represent the abuse. 

They will be able to retain these resources at a much 
lower cost. I tnink that in your deliberations, 
information is vital. I think this has been stressed by 
many other speakers. It would be a mistake to adopt 
something under the guise of tort reform and then find out 
that it doesn't nold down rates and even worse would 
increase profits with no measurable benefit for 
Connecticut consumers. I think you should ask the 
insurance companies to provide you a breakdown of their 
categories of expense down to "the $100,000 level. 

And then you could see where the real dollars are and then 
measure your reforms so as to maximize the impact that you 
can have on insurance rates. I think you should also, the 
information is available look at other states that have 
adoped various levels of reform and see what has been the 
impact on their insurance rates. Have they continued to 
escalate at the same pace that it has in this state on the 
national average. And I think that this information would 
be valuable. 
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I'd like to thank you for the opportunity to address you. 
I realize there are a lot of speakers. I'd be more than 
tiaPPY t o respond in writing to any proposals you may have, 
any ideas questions, whatnot. Thank you. 

SEN. JOHNSTON: Thank you, Barry. Any questions? No, it seems 
not. Thank you. Dr. David Bingham to be followed by leo 
Pisel. 

DR. DAVID BINGHAM: My name is David Bingham. I'm an 
obstetrician from Norwich, Connecticut. And I represent 
Conn Torts which is an organization of over 500 physicians 
from throughout tne state. Perhaps your own physician. 
Some of the very best physicians in the state. Most of us 
have been sued at least once. The affect of suits on our 
lives is devestating emotionally. It affects our 
families, it affects our relationships with our 
colleagues. Most of all it affects the relationships with 
our patients. 

Because the relationship between our patients is at the 
heart of good medical care. And it has become an 
adversarialy one rather than the partnership that it once 
was. We are more concerned with what an attorney will do 
to us in court, we haven't covered every base than we are 
with the best interest of the patient. In response to the 
enormous number of suits that we've had against us, we've 
done a number of things. We have increased the testing 
that we do, well beyond the balance of what we would 
consider prudent. We increase the number of visits we ask 
the patients to return for, beyond what we would normally 
consider necessary. 

We have peer review which every single damaged infant that 
I have had, any sick baby I have delivered over the last 
15 years has gone before a board of my colleagues, 
obstreticians and pedetricians to see what we might have 
done differently or better. We do more review of our 
records and of each other than any other profession that I 
know of. Despite all of this, the number of suits has 
dramatically increased. We provide the best medicine in 
the world in this country and the number of suits 
increases daily. 
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As a result it is not surprising that the anger, 
depression and resentment of physicians has resulted in a 
number of changes. We refused to do many high risk 
procedures or see high risk patients that we used to see. 
Some of the victims that you have heard today may not find 
a trauma group willing to do the kind of high risk surgery 
that's involved because people don't want to do that any 
more. They get sued more than any of us. It is not 
surprising that the job action occurred in the Boston area 
in which the doctors went on strike and would refuse to 
see new patients. 

And it is not surprising that many of my colleagues have 
quit especially in the field of obstetricts and 
gynocology. We are all so angry and upset at what has 
happened to our patients because as our premiums have 
skyrocketed, so nave our fees. And this makes them 
hostile. And as our premiums have skyrocketed and the 
suties increased, we do more testing than we ever did 
before and that increased their costs. 

The increased visits, the increased time that we spend 
with them, all of these increased costs, increased 
hostility and therefore, increase the chances that they're 
going to sue us if anything goes wrong. The patients are 
not only are paying higher fees, but they have fewer 
options for their care. Because it used to be in order to 
keep fees down they would turn to their family physician 
if they had an uncomplicated pregnancy and they wanted a 
delivery. How can you turn to your family physician if 
they no longer can afford premiums for doing obstetricts. 

Very few if any family doctors do obstetricts even the 
least complicated deliveries any more in the State of 
Connecticut. We not only decrease their options for care 
that way, but we have taken off the market and put in the 
back seats, we've taken off the market interudurian 
devices. These are all medically acceptable techniques, 
tne patient's accept the risks wish the risks, but the 
medical options are no longer there because they have been 
removed from the market, not because they are a poor 
products, but simply because the liability risk is too 
high. So what do we do to solve this problem. It's easy 
to point the finger as some have earlier today at the 
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the insurance industry. But I want to warn you that if 
the insurance industry reduces its premiums, increases the 
breadth of its coverage, covers more people, increases the 
limits of my liability insurance, what is it going to do, 
it's going to increase the number of suits. Why because 
there's a deeper pocket there for people to sue. They sue 
the insurance company much more easily than they sue the 
doctor. If the doctor is insured, they feel much less 
difficulty in filing the suit even though they have a good 
relationship with the doctor. 

We cannot practice the best medicine and provide the 
widest options for patients in this kind of a climate. So 
therefore, the other alternative is to reform the tort 
system. We must make it more fair. It is a system which 
currently encourages frivolous suits. It is a system 
which encourages to settle cases even when we know that we 
have done no wrong and where our colleagues say we should 
fight. But the system makes it very difficult for us to 
fight. The costs are too high. And the system also 
encourages juries to increase awards to unbelievable 
levels. We don't have unlimited funds from society to pay 
for unlimited pain and suffering. 

We are caught in the middle of a system in which society 
is paying enormous bills ever increasing having fewer and 
fewer medical options and therefore having to turn to the 
more expensive ways of getting cared for and the 
physicians sort of feel they are money changers in this 
sick lottery system. We beg you, to do something to cure 
this cancer in our society which is eating at the heart 
and soul of the medical profession. Thank you. 

SEN. JOHNSTON: Thank you very much, Doctor. Leo Pisel to be 
followed by William Mayer. 

MR. LEO PISEL: My name is Leo Pisel. Until five years ago, I 
was a resident of Connecticut. I know live in 
Springfield, Ohio. I have a daughter 33 years old now who 
was injured 10 years ago in the Stanford Hospital. She's 
been a coma every since. You can well understand I have 
strong feelings about these proceedings. They're so 
strong that I travelled 750 miles at my own expense to be 
heard here. And I thank you. 
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I've got about 15 minutes worth of what happened to my 
daughter, but I think I could summarize it if you could 
bear with me a bit. She was in the hospital. The 
hospital failed to follow their own prescribed procedures 
simply because somebody was neglegent, in a nurry, the 
result was that my daughter was found with no pulse, no 
heartbeat and blue. 

She's been in this coma ever since witn massive brain 
damage. Doctor's state that she has a 40 year life 
expectancy. My case is over. I really personally have 
nothing to gain nere. I think that will be enough about 
my daughter. We had large medical bills, but on the 
advice of our attorney we didn't file suit. We waited 
eight months. He told us that the hospital and the 
insurance company both were well aware of what happened 
and I'm sure they were. 

They were so aware that they changed the records three 
times. These are facts that are all stated and 
important. Well, we kept hoping that they would make some 
sort of offer, help defer the terrific medical expenses 
that we were having. They didn't. And we sued. We had a 
4-1/2 year, I spent 4-1/2 years in doctor's offices, 
hospitals and lawyer's offices. There should be some way 
to hasten this. And we won. What I am sure you would say 
is a large settlement. 

And yet, today, my biggest worry is will there be enough 
to take care of my daughter. She's got — probably 30 
more years of life expectancy. She's as healthy today as 
anyone in this room, except she has — she's in a coma. 
She can't do anything for herself. She has massive brain 
damage. She's fed through a tube. Now I'm basically here 
to say tnat we've got a court system. It's not always 
perfect. The juries aren't always perfect, but in the 
long run they have proven themselves. 

They have proven that they do better than anybody else can 
do. Don't limit tnem. Let them hear the facts, 
individual facts. The facts of each individual person, 
each individual case. They make pretty good judgments. 
The law isn't perfect but the law you've got now is about 
as good and as just as you're going to make it. I just 
want to say a little more for the pain and suffering. 
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There's no way that pain and suffering -- there's no way 
to measure it. How would you measure if my daughter does 
feel pain? Even though she's in a coma. When a blood 
test she'll pull back from the needle, she'll pull back 
from anything that hurts her. And the only noise she ever 
makes is a loud gutteral sound when she's hurt. That's 
the only sound she's made in 10 years. You can't measure 
pain and suffering. I feel in my daughter's case there is 
-- I don't know how you could pay her for it. 

I also know that there's no way of measuring in our 
judgment what she got for pain and suffering. But 
wnatever it is, it's being spent on medical costs. We got 
a decision, our decision was damages. Not broken down for 
loss of wages, medical costs, we just got a decision that 
said damages. We don't go to the jury and say how much 
and you don't try to outguess them. So we — so I don't 
know how much is pain and suffering but I urge you not to 
put a limit on pain and suffering of any kind. 

Let the jury decide. I want to talk about attorney's fees 
for a minute. I've heard that back and forth all 
morning. I paid an attorney what I think most people in 
this room would think was a very large fee. He earned 
every nickle of it. I had a three man — my attorney had 
a three man office. Those three men for four years spent 
one third of their time on this case. They travelled 
extensively. They took, I'd have to go back and count, 
but it was well in excess of 30 depositions. They located 
expert witnesses. And incidentally, part way through we 
hads another case related to Carol because they health 
insurance people decided we're just not going to pay 
anymore. 

My attorney took two months off and handled that case with 
no cost. He said we'll do it for Carol. And he did it. 
The one person in my case who was probably underpaid was 
my attorney. And I want you to remember that there are 
good and bad attorneys. They are good and bad doctors, 
there are good bricklayers. The good ones do not need the 
business. And if they cannot be compensated adequately 
for -- their labor for their work for their knowledge, and 
taking the case, you can bet the insurance company's going 
to have the best attorney that money can buy. 
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And you're going to subject the injured party to an 
attorney that's second rate. If he — the good attorneys 
turn business away all the time. And the bad ones have 
trouble. And you're going to give him some business, if 
you limit the amount the attorneys can get. My attorney 
was a — what was it I said, my attorney was probably 
underpaid when he got all done. 

I tnink there are a couple of other things that you can 
think about if you limits these awards in any manner, what 
you are saying is we are going to relieve the insurance 
companies of their burden, arid place this burden on the 
taxpayer. Because the people are going to £>e taken care 
of, and if the awards are not large enough, the state of 
Connecticut is going to have to take care of them, and the 
State of Connecticut is the taxpayer. I've heard 
insurance companies, representatives, and doctors, both 
this morning. And I think that they are there before you 
to ask you to create separate section of society. They 
are asking you allow me to maintain my standard of 
living. I've heard nothing about putting a limit on what 
the doctors can charge. As a result all this, and there 
is just a little aside, I had open heart surgery. It cost 
me my job and a few other things. The doctor received 
over $5,000 an hour for the 2 hours I was in surgery. 

I haven't heard him say anything or you say anything about 
that. Tney are asking you allow me to maintain my 
standard of living, but create a special society one that 
says that I do not have to be responsible for my own 
neglect. You've got to remember that these decisions, 
these awards, are not made unless first the doctor or a 
hospital or we are generally talking about medical 
malpractice here, the other things I don't know too much 
about, but somebody has been found guilty of neglect 
before the award is made. 

I tnink if you would look into the awards, you would find 
that there are large awards and small ones, the large ones 
that are — that tend to bring to your attention, there 
aren't that many of them, and the large ones are on a 
whole just -- I'm sure the jury is going to make a 
mistake, here and there, but not as big a mistake as you 
the representatives of the taxpayers are going to make, 
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this is my opinion, if you limit the amount of these 
awards, if you limit what the jury can do, and if you 
limit what an attorney can charge, the doctor doesn't want 
a limit on what he can charge, but if you limit what a 
lawyer can charge, you are going to -- you are just going 
to cause an injured party to accept a second rate attorney 
because the average person can only get for a straight 
representation under this system that we have now. 

There is no way that he can go in and say I am going to 
pay you $250 an hour, $150 an hour. Even $50 for the kind 
of hours it takes in preparation for this. My attorney 
spent thousands, literally thousands of nours, the three 
of them put togetner. He was in court once for two weeks, 
the case was 2-1/2 months long, it was then appealed, and 
he took 3 months and locked the door of his office, and 
considered nothing else, but the answer to the appeal, in 
writing the brief. He did nothing else for a 3-month 
period. We finally won, but it was not a large award. 

The figures are big, but when they are sumed down, they 
will last for the period of my daughter's life, and they 
are handled very carefully. I handle them. I am very, 
very careful of that money. I'm not only -- am I careful, 
I have to account, and I don't object to this, I have to 
account for every penny of it, to the probate court. The 
probate court requires that I report complete with every 

1 check, every bill, every penny, semi-annually, because I 
want to make sure that everything is in order. I do it, 
and I really don't have much more to say except believe 
me, don't limit attorneys' fees. Do not limit pain and 
suffering. It is hard. You are going to have to live 
with this the rest of your life. Don't — Don't add to 
the burden in not allowing them to have enough to pay the 
Dills. 

At this point, I can pay the bills. I don't know what I 
would do if I had to worry aoout that. I thank you. 

SEN. JOHNSTON: Tnank you, Mr. Pisel. Thank you for making 
the trip from Ohio to share with us your personal 
experience. 

MR. PISEL: If you have got any question, I'll answer 
anything. But I suppose it is — 
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SEN. JOHNSTON: Is there any question of the committee for 
Mr. Pisel? It seems not, sir. Thank you. William Mayer, 
down to the last minutes of our public hearing. I would 
like to mention again that this is a subject matter public 
hearing. The Judiciary committee will be having another 
public hearing when we take up the specific legislation in 
this area, and all those that we have not gotten to on 
this day, we certainly invite back the next day, and we 
will start with you. 

WILLIAM MAYER: Senator, with -- ours is joint testimony with 
Mr. Malcomb, the next speaker, and I wonder if he could 
appear with me. 

SEN. JOHNSTON: That's perfectly fine. 

MR. MAYER: Mr. Chairman, members of the committee, we 
represent, Mr. Malcomb and I represent the PIA, the 
Professional Insurance Agents of Connecticut, and the 500 
insurance agencies, the association represents, and tne 
more than 3,000 people throughout the state that they 
employ. We are here, and I am going to summarize the 
testimony and Mr. Malcomb will have some remarks, but to 
our various positions that our Board of Director have 
taken on the items that appear before you. 

On joint and several liability, we support the disgarding 
of the current doctrine of joint and several liability and 
return to a concept whereby every defendant would be 
responsible solely for that portion of the award which 
represents that defendant's percentage of the liability in 
the case. On attorneys' fees, we feel that the 
contribution of the current attorneys' fees system into 
the overall liability crisis needs further study. We are 
not prepared to say that the scheduling of attorneys fees 
is the proper answer, much less than an appropriate 
schedule -- what an appropriate schedule might be. 

We suggest as an alternative to the scheduling a provision 
of judicial review of attorneys fees on a case-by-case 
oasis. As far as structured settlements are concerned, we 
support a provision for to allow structured payouts and 
awards for noneconomic awards and loss in excess of a 
given level. We feel the payout period should not case 
exceed the life expectancy of the injured party, however, 
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We believe that any award should be made available on a 
monthly payments as well as annual payments, and the 
injured parties should have some choice of the vehicle 
used as an instrument for payout and the provider, whether 
it D e an insurance company or bank or whatever. The 
collateral source rule we support expanding of the current 
procedure in medical malpractice — expanding the 
procedure in current that is now under — involved with 
medical malpractice cases which is to provide information 
to the court regarding collateral sources of compensation. 

And under arbitration, we support expanded use of 
arbitration where appropriate in lieu of lengthy and 
excessive litigation. Certainly some of the testimony 
here today points out that we need to shorten in a way 
some of the procedures in our court system. The out of 
court settlements and release of further liability 
provisions, we support both to encourage both plaintiffs 
to accept reasonable settlements, reflect such settlements 
in total award, which might be subsequently be made to 
such plaintiffs. And on punitive damages, we support 
repeal of the section 14.295 regarding punitive damages. 

On limitations of discovery, we recommend to the general 
assembly study ways of limiting tne abuse of the discovery 
process to prevent unwarranted delays and other abuses 
which reportedly take place during the discovery process. 
And as far as limitation of voluntary directors liability, 
we recommend to the general assembly pass legislation 
limiting the negligence liability of volunteer directors 
and trustees of nonprofit institutions to liability for 
intentional wilfully and reckless or wanton acts. This 
concludes the prepared part. Mr. Malcomb has some remarks. 

WILLIAM MALCOMB: Thank you, Mr. Mayer. Mr. Chairman, members 
of the commmittee, I would only clarify a few points that 
were brought forth in prior testimony. I have been an 
insurance agent for 40 years. I've spoken before this 
assembly on other occasions, but never before this 
committee. I can say that I represent 550 member agents, 
and some 3,000 employees, but really, I'd rather say that 
I speak for insurance buyers of which there are about 2.5 
million citizens involved. These people have been waiting 
patiently for a reduction in their insurance costs. 
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Now you must remember that insurance agents are paid on a 
commission basis. This compensation isn't going to be 
reduced until you reduce the cost of insurance, so 
therefore, I am not here, nor is any other agent here to 
try to enhance his own financial situation. But rather 
only to help those people who have been supporting us for 
so many years. I speak not for those few thousand 
insurance agents, but for the several million insuance 
buyers who have been hurt in the availability and costs of 
liability insurance. 

Touching briefly on the items that were mentioned by Mr. 
Mayer, the joint and several liability program, this is 
something that the buyer of insurance does not 
understand. He do not understand why one person is more 
responsible than another, becuase he financial resource 
is. I do not understand that either. It has been the 
source of a great rift within the insurance business, that 
is to say that insurance companies buy reinsurance from 
foreign markets, and the foreign markets have laid it on 
the line to us, as insurance people, that these — these 
changes come about or they do not provide reinsurance in 
our market place. 

We had a 120 reinsurance companies doing business in this 
country 2 years ago. We have 60 today. And so it is a 
serious matter, because many companies cannot function, 
cannot continue to transact insurance unless they buy 
reinsurance. I think that joint and several liability is 
a part of the problem. It is not the whole problem. I 
think that attorney's fees shouldn't be mandated by tort 
because those mandates are usually outdated in a short 
time. I believe that the judge should nave a look at them 
and should deal with them individually. Structure 
settlements for the same reason that the Connecticut 
lottery pays their money to the winners on an annual basis 
is a very good thing. 

It is in tne public interest. 

SEN. JOHNSTON: Excuse me. 

MR. MALCOMB: Yes, sir. 
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SEN. JOHNSTON: Lawfully, we cannot hold our public hearing 
once either the House of the Assembly goes into session. 
So if you have a prepared statement there that we might 
enter into tne record. 

MR. MALCOMB: I think I will conclude my statement on the note 
that court reform and its effect on insurance costs may 
have its beginnings in this state in this room today. I 
would hope that some time in the future, I would be able 
to say to my grandchildren, I was there when it happened. 
ThanR you. 

SEN. JOHNSTON: Thank you, gentlemen. The Insurance 
Commissioner is here with us, and I will give him the last 
opportunity here to make a few brief remarks. As he is 
coming forward, I would like to mention that there are a 
couple of people here that were going to give testimony, 
have given me a file statement which I will make part of 
the record and that is Todd Cascio, filed with me a 
statement for the Independent Insurance Agents, and 
further the testimony of Dennis May of the Connecticut 
Hospital Association. 

: Excuse me, Senator, before you 
begin, there are some people who have been here since 9 
o'clock. If you signed in at that time, one has lupus and 
one is in a wheelchair, and their remarks will be very 
brief. I've waited 4-1/2 hours now. 

SEN. JOHNSTON: I'm absolutely certain that the Commissioner 
would defer to these members of the public. 

c o m . PETER GILES: I will. I really — what I have to say 
is a thousandtn of a second. I simply wish to extend to 
you an invitation to call upon my office to be of whatever 
assistance we can be. As you know, the Governor's Task 
Force did do a considerable amount of work. I have 
brought with me the preliminary working papers of the Task 
Force that was submitted by the Unversity of Connecticut 
law professor and her students. I am going to leave these 
materials with you. They are not position papers. They 
are simply a legal analysis if you will of the current 
laws of Connecticut as it affects the major areas that are 
under consideration by you. 

I think they might be helpful. I don't have copies, but 
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COMM. GILES: (continued) 
I will leave tnese with you, and I hope they will be of 
assistance and if my department or I can assist you, 
please feel to call upon me. 

SEN. JOHNSTON: Thank you, Peter, perhaps you can come back 
to our next hearing. 

COMM. GILES: I will do that. 

SEN. JOHNSTON: Larry, will you — 

DAVID WARREN: Hi, my name is David Warren. Thank you for 
letting me speak here. I am speaking on behalf of more 
quadriplegic and paraplegic people who are going to be 
victims of this proposal, insurance proposal. I myself 
was lucky enough to oe able to settle with the insurance 
company befor this proposal started taking place, and if 
it does go through, and it has enabled me to — from my 
accident, my accident happened on December 10, 1982, from 
the (inaudible). The state truck going up a rural road, 
it wasn't going fast enough for the man behind it, so he 
decided to pass it in a residential area, hit me head on. 
And here I am. 

Well, I occurred up to $100,000 in medical bills and 
everything, and I have settled with the insurance 
company. I have paid back the state up to their $100,000 
of — they covered for me, I have a vehicle and my 
attorneys have enabled me to get my life in gear, so I 
have a vehicle. I am in the process of building a home. 
I am no longer on any state aid, and somehow I will find a 
way to start working, but in the meantime, I will still be 
paying my taxes, and not being on the state, and I always 
thought that was the name of the game. Being able to save 
the state money. 

I nave friends that are in wheelchairs that have no chance 
of any insurance or what insurance that they had, had been 
eaten up by tne state for all the bills that have occurred 
and they are just in a position where they are going 
nowheres, and to put a cap on insurance or to put an 
insurance cap on physical pain and suffering, that would 
be fine with me that when that cap or that money ran out, 
the physical pain and suffering stopped, because 
statistics show that the insurance company that made an 
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MR. WARREN: (continued) 
annuity on my case, they took it the minute you are 
paralyzed, either paraplegic or quadriplegic, 30 years are 
deducted from your left right there, so oh, I guess if I 
live past 55, I will start winning. It is just in 
insurance companies, if they would get — there is no 
insurance company in the world that is going to touch me 
as far as health insurance, and you know, even if they do, 
it would be a phenominal amount of money alone. I have --
the medication I have to take the last 6 months, I have 
spent $500 on medications. That is $1,000 a year to keep 
from having spasms, anemia, from poor blood circulation, 
and things that just are so minor to somebody like you. 

You just walk around and it is nothing to them. What I am 
saying, the chair being in the way, such an inconvenience, 
little things like that. I was paralyzed from here down 
which affected this hand, and you don't know what it is 
like to go into a restaurant and have to have your 
girlfriend or someone cut your meat for you. Or things 
like that, and to put a cap on this — to say in short to 
put a cap on this and to price on somebody's head, is just 
like saying from the day they are born, they are only . 
worth $100,000 to the day they die. That is just really 
too sad. 

And I just -- I would like to say, just maybe everybody 
here that is for the insurance proposal, just one day to 
go out rent a wheelchair, and spend 12, 13 hours going to 
the bathroom from that chair, doing everything from that 
chair, inside their house, I mean everything, and actually 
see what it is like, really see what it is like, and all, 
and how many situations to where you can and cannot go. 

If it wasn't for this the insurance, like I said, I lucked 
out, to be able to have my life in order like this, which 
has made it 100% better, if they offered me $25,000,000 I 
would tell them to keep if I could go right back to where 
I was building houses, and just earning $250 a week, I was 
fine and happy, out I would just like everybody that is 
for this proposal just to think about it. Because it is 
really too bad. We have to be the victims, and that's who 
it is. 

Thank you. 
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SEN. JOHNSTON: Okay, thank you. And thank you for your 
patience. I think that we will take the remarks of — 
ma'am, would you give your name? 

JANICE CHAMPAGNE: I'm Janice Champagne, and I am sorry to 
keep you. I have been here since 9. 

SEN. JOHNSTON: It is perfectly all right. 

MS. CHAMPAGNE: I will be very brief. I live in South 
Windsor. I am a victim of malpractice, having settled my 
claim in September, 1985. To commit malpractice, the 
physician must deviate from the standards of care that the 
physicians themselves have set, and by doing so, causing 
lasting injury, and that is what happened in my case. 

There is no doubt that the malpractice dilemma is causing 
an uproar among the doctors, the lawyers, the insurance 
companies and the patients or victims of malpractice. The 
doctors blame the patients and the lawyers, the laywers 
blame the doctors, and the insurance companies, the 
insurance companies blame the lawyers and the patients, 
and the patients and the doctors, and the insurance 
companies for the malpractice nightmare, and it is indeed 
a nightmare if you are a victim of malpractice. 

There is a difference of opinion about just who is causing 
the problem depending upon the special interests of those 
involved. It seems as if we all are embroiled in a 
conflict that cannot be easily solved, such as a group of 
youngsters who get into a ruckus, try to find out exactly 
what happened, and they will all tell you a different 
story. 

We all know that medical malpractice is being committed. 
I listened with interest to some of the physicians this 
morning. Physicians do make unnecessary errors that cause 
serious injuries and victims must be compensated for those 
injuries. If only the careful and competent physician 
would confront their negligent colleagues and try to help 
resolve the problem instead of turning their heads and 
looking the other way, and not condoning their acts. 

I had a physician tell me that although he knew that 
malpractice had definitely been committed in my case, he 
would never testify against a colleague and certainly never 
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MS. CHAMPAGNE: (continued) 
join forces with the enemy, as he put it, meaning the 
lawyers. If only the insurance industry would penalize 
the negligent physician by increasing their individual 
insurance premiums, and particularly for multiple 
offenders, and there are many multiple offenders, the 
insurance companies are pleading poverty while placing 
large sums of money in reserve funds. 

Lawyers and patients have been criticized for filing 
frivilous lawsuits and the cost of the legal process has 
been questioned. There is a tribunal in the state of 
Massachusetts, my brother-in-law in an 
obstatrician/gynocologist and the tribunal consists of a 
lawyer, a physician and a judge. They review cases, and 
although tnere findings are not binding, some frivilous or 
so-called nuisance suits are kept out of the courts. 

Now perhaps Connecticut could do something like this. 
Perhaps that would please the physicians and the lawyers 
since they feel that most of us are just going to court 
for the fun of it. I've discussed the function at length 
with my brother-in-law, and he feels that this is some 
kind of an alternative that maybe Connecticut could look 
into, maybe you already have. 

I am strongly against any restrictions being placed on the 
victims rights to seek justice in a malpractice action by 
setting limits on awards for pain and suffering. And I 
know of what I see and hopefully none of you will ever be 
in that position. I am also against restrictions oeing 
placed on plaintiff's attorneys that would not allow them 
to work on a contingency fee Oasis. There is a wave of 
oad medicine oeing practiced with little or no discipline 
of doctors, and unlike most other professions, when a 
doctor makes an error, it could cost you your life. 

I would just like to say I would oe very happy to 
volunteer to oe on any committee that is being formed to 
continue this tort reform situation. I feel that the 
public is not being represented. I certainly feel the 
plaintiffs or victims of malpractice are not being 
represented. We have very special interest groups with 
their little private axes to grind, but as this meeting 
has displayed today, the public is certainly on the bottom 
of the heap, and I feel that we have something valid to 
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MS. CHAMPAGNE: (continued) 
say. I mean, we've been there, and unless you've been 
there you can't possibly truly understand the situation. 
ThanK you very much. 

SEN. JOHNSTON: Thank you, Janice. If you would just sit 
there for a moment. If it were my judgment, I would sit 
here until the wee hours of the night and take testimony, 
and as I mentioned, lawfully we cannot continue our public 
hearing. We are having a second public hearing on this 
specific legislation before this committee, and I would 
invite you back to share with us at a more lengthy 
version, your views on the issue, and we would certainly 
appreciate hearing from you as well as the public. 

MS. CHAMPAGNE: Thank you very much. 

SEN. JOHNSTON: I think we will conclude this public hearing 
at this point. I believe the testimony reflects the 
variety of opinions and emotions in this very complex and 
complicated issue, and it is a serious question for the 
committee in this session. I finally would like to thank 
Connecticut Public Television for bringing this issue 
first hand to the people of the State. This public 
hearing is adjourned. 
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Senator Johnston...Representative Wollenberg...and members of the Judiciary 

Committee - I am Stephen Middlebrook, Vice President and General Counsel of 

£tna Life & Casualty. I appear before you today in that capacity and on 

behalf of the Insurance Association of Connecticut. 

I'd like to share with you this morning our perspective on four major 

issues that will inevitably face you as you debate civil justice reform 

proposals i n the weeks ahead. The first concerns the need for, and 

beneficiaries of, reform. The second deals with the goals of reform. The 

third issue is the data debate. The fourth and final issue is assessing 

the effect of reform. 

The first issue is "whose problem is this, anyway?" Contrary to much of 

what we read in the press, the civil justice problem is not just an 

insurance problem or an acrimonious debate between insurance companies and 

trial lawyers. We're certainly among the major stakeholders in today's 

legal system, but there are many other players - businesses, individual 

insurance customers, injured people, and the public at large - all are 

directly and seriously affected by the lawsuit crisis. They pay for the 

goods and services whose costs - and availability - are inevitably 

influenced by changes in our legal liability system. When drug companies 
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refuse to manufacture vaccines needed for children, when obstetricians will 

no longer deliver babies, and when concerned citizens are afraid to serve 

on volunteer boards - society at large suffers. 

The latest casualty insurance downcycle - a painful five-year event - is 

now over. Premiums have been rising to compensate for increased liability 

losses. Profitability will improve, and increased insurance capacity will 

result -- at least for a while. But the lawsuit crisis goes on. It has 

had no up-cycle, and, absent reform, there is no turnaround in sight. 

Improving insurance market conditions cannot, alone, address unpredictable 

risks that simply cannot be priced. And for some risks - only marginally 

less uncertain - the insurance that is available will be so high as to be 

uneconomical. 
i 

This is where our reform efforts must focus - on identifying and enacting 

reforms that will make our laws more responsive to the needs of those most 

affected by the lawsuit crisis, while still providing appropriate 

compensation for injured people in appropriate circumstances. That's 

everybody's concern - not just ours. 

The report of the Governor's Task Force on Insurance Costs and Availability 

makes a number of recommendations that deserve careful consideration. So 

does the tort reform package announced by the General Assembly's majority 

leadership on December 6, 1985 which, I understand, has now been "raised" 

for public hearing by this Committee. The IAC can't endorse either of 
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these efforts as a whole, but, together they certainly provide the 

underpinnings for a successful beginning effort. 

Second major issue: It's very important that we clearly define our 

objectives -- that we set some very clear guidelines for changing the legal 

environment that produces today's lawsuit crisis. In my mind, it boils 

down to three fundamentals: the system must become fair, it must become 

more efficient, and it must become more predictable. 

Fairness is an elusive, abstract term. To discuss it requires an open 

mind, some hard thinking, and some hard questioning. For example: is it 

fair for a defendant who is only one contributor to a plaintiff's injury -

and only peripherally so - to have to pay all of the damages? And is it 

fair to persons simply accused of harming others that the concepts of 

"causation" and "fault" can be systematically eroded for the sake of 

finding liability? And are there unreasonable barriers that keepinjured 

parties from seeking compensation for loss that i_s caused by the negligence 

of others? And do we want a system that has led a University of Georgia 

professor who recently won a large jury award to conclude - and I quote -

"It's like being in the wheel of fortune and winning the big prize"? 

Efficiency is also an important objective. We know that our tort liability 

system in many cases returns less than half the dollar spent to the injured 

party. More than half of the expenses are now consumed by legal fees and 

other administrative costs. Surely, we can improve on that ratio. We also 
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know that the system produces intolerable delay. Five years, and that's 

not an extreme example, is simply too long for someone to decide who owes 

whom what, if anything, for an injuring event. Surely, we can cut down on 

that kind of delay. Here again, the Governor's Task Force has made some 

useful recommendations. 

Predictability is another critical objective, and it merits special 

attention in our industry. Insurance systems can only be stable if there 

is reasonable certainty as to the risks we write. One reform that could 

help in this regard, for example,-wouTd be some attempt to control and 

define what we mean by non-economic loss. At some point, our notions of 

individualized justice simply have to give way to the practical limitations 

of what we can insure and afford. 

The third major issue I would like to touch on is the "where's the data" 

debate: the question of whether there are adequate statistics to "prove" 

that today's insurance affordability/availability problems are "caused" by 

the "lawsuit crisis." We just urged you to think about the problem as a 

societal problem rather than an insurance issue; the debate about data 

should be approached in this vein as well. 

Do we have evidence that the system is unfair? Yes, we do. By now, there 

are ample case histories, and there are relevant, helpful studies. Taken 

together, they show how similarly-situated plaintiffs achieve very 

different results in the legal process and how certain characteristics of 
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defendants -- for example, the depth of their pockets -- may make more of a 

difference in jury awards than degree of fault or proof of causation. 

Do we have evidence that the system is inefficient? There is ample 

evidence of how expensive and del ay-oriented our legal system is. Recent 

studies show that the transaction costs of our legal system exceed the 

compensation received by injured parties. For every dollar spent by 

defendants and their liability insurers, about a quarter goes to the 

plaintiff's lawyer, a quarter to the defendant's lawyer and a bit less than 

50 cents goes to the plaintiff. Similarly, an Institute for Civil Justice 

study of asbestos cases showed plaintiffs netting 37 cents on every dollar 

spent by all parties on closed cases. This efficiency rate of less than 

50% compares, for example, to the workers' compensation system, where 70% 

of each dollar pays for loss, or health insurance, where 85% of dollar in 

that system directly compensates an individual for medical expenses. 

Do we know that the system is unpredictable? Predictability is, to some 

extent, in the eye of the beholder. Suffice it to say that the average 

insurance underwriter is now faced with such a bewildering array of 

possible outcomes from our tort system that he can no longer write certain 

types of risk with any confidence. 

Certainly we would all like more data to analyze today's lawsuit crisis. 

But there are many areas where the available evidence already points to the 

need for change. To delay these changes in the quest for more data or more 

study is a luxury of scientific exactitude that we just cannot afford. 
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And that brings me to issue number four - the effects of reform. It is 

perfectly reasonable for any of you to ask whether the reforms we will be 

proposing will have any measurable effect on making insurance more 

available and more affordable. Affordability is, in my judgment, virtually 

impossible to predict. Only as the actual effects of reform become 

apparent can that be measured. Availability, on the other hand, may be 

more subject to forecast. 

We can predict some things with some confidence. For example, markets will 

open up as insuring capacity improves and insurers realize that meaningful 

reforms have been successfully implemented. Insurance companies don't make 

money by not writing insurance, and we are an industry with hundreds of 

participants that is very competitive. Ultimately, underwriters will 

reflect the savings due to tort reform as loss costs are stabilized or as 

they decline. And, as predictability returns, certain of our most 

difficult liability lines will become more attractive, and the competitive 

process will reflect appropriate changes. 

So, in sum, we have a societal problem, not just an insurance problem; we 

need some focus to our objectives, and fairness, efficiency, and 

predictability are good starting points; we do need data but we have some 

and they do indicate a need for change; and finally, we can show that 

designated reforms will, in fact, make a difference. I hope this gives you 

some useful perspective as you go about a very difficult assignment. We'll 

help in any way we can. 
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WHO HAS THE BURDEN OF PROOF? 

Due to rising insurance premiums, and in some cases the 
unavailability of insurance, some busineses, individuals, and 
municipalities are unable to obtain insurance coverage and this 
then becomes a problem requiring legislative investigation. 

The response of the insurance industry to citizens' concerns 
has been to attribute the cause of the problem to the tort 
compensation system. The industry then advocates drastic 
restructuring of the tort system as a solution to the problem. 

Under our system of justice, the party who asserts a 
proposition has the burden of proof. In presenting a case in 
court against a municipality, another motorist, a physician, or a 
manufacturer, a case is not established by the mere charge of 
wrongdoing. The party asserting the proposition.is required to 
go forward with evidence and prove the case. If the case cannot 
be proven, the case fails. The party charged need not introduce 
any evidence, the burden always remains on the person asserting 
the proposition. This burden is one that must be established, by a 
fair preponderance of the evidence. 



As various groups appear before Committees, such as yours, it 
must be kept in mind that a burden exists in this particular 
dispute. The insurance industry has maintained that this problem 
is as a result of the tort system, thus it is incumbent upon them 
to establish this proposition. 

It is fundamental to our system of justice that one cannot 
take away the rights of another, whether they be in property or 
person, without due process of law. The right of a victim who has 
been wronged by the conduct of another to seek redress is at the 
very foundation of our society. If we did not have this system, 
we would have anarchy where the biblical phrase "an eye for an 
eye, tooth for a tooth" would be the only measure of justice or 
recompense. Our common law, for over a period of 200 years has 
very cautiously and conservatively carved out definitions dealing 
with the rights and responsibilities of the individual versus the 
individual, the individual versus corporations, and the individual 
versus governmental bodies. 

These are rights that each and everyone of us have, you and 
I, and unless you have been involved or close to somebody who has 
suffered some indignity that renders them disabled you cannot 
appreciate what it all means until you have experienced the loss. 
Before the widow who has lost a husband, or a young man who is a 
quadriplegic, or the child who is brain damaged has his rights to 



fair and just compensation for this indignity curtailed, we must 
establish that in fact the unavailability of insurance or the high 
price of insurance is due to settlements arid verdicts. Failing 
that, the case must fail. 

To prove that, the insurance industry must open their books 
and ledger sheets for examination. It is their burden to present 
evidence of premiums collected, interest earned on those premiums, 
reserves set on each file, payments made on each file and the 
relationship of those payments to verdicts rendered in 
Connecticut. They have made the allegation - they must prove it 
by credible evidence. 

Much time could be devoted to an individual analysis of each 
piece of legislation relating to tort reform such as changes with 
reference to joint and several liability; limitations as to pain 
and suffering; caps on all awards; the structured payments and 
caps on attorneys fees. I submit that none of these, individually 
or collectively, is a cause of this so-called crises. However, in 
the time allotted to me, I feel it is most important that I point 
out to you where the burden lies. Examine fully the causes of the 
unavailability and high costs of insurance premiums and begin 
where one must begin to make that type of a study. It is no 
solution, only an avoidance of the cause of the problem, to make 
drastic changes in a system that has evolved over 200 years under 



the guise of responding to a crises. The person affected is the 
one who can least afford to bear the loss. This is not dealing 
with the problem, but only ignoring it. 

Place the burden where it belongs, require the evidence to be 
produced and the right result will be achieved. I, for one, am 
confident that the evidence will not justify curtailing the hard 
earned legal rights of our victims. 
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To Members of the Judiciary Committee: 

The Connecticut Society of Architects urges your support for 
tort reform. Our society is becoming an increasingly litigous 
one; many liability suits are legitimate, but some are 
frivolous and needlessly contribute to court backlogs and 
result in additional costs to taxpayers for court porceedings. 
Liability policy amounts for architects are having to be raised 
due in part to high legal defense costs. There have been 
occasions where defense costs exceeded the amount of the claim 
paid to the plaintiff. Nationally, Victor 0. Shinnerer, one of 
two companies providing professional liability insurance for ~ 
architects, reports that out of 100% of claims filed, 70% are 
closed without indemnity payment to the plaintiff by the 
insurance company. Out of the remaining 30%, there is no 
information that discloses whether it was smarter to settle out 
of court or whether there was payment due to negligence. 

There are three main issues we would like to speak to today: 
joint and several liability, caps on payments for pain and 
suffering and frivolous law suits. 

The CSA believes that the logic of the doctrine of joint and 
several liability breaks down when one defendant has the 
resources to pay and the others don't. The plaintiff collects 
from the defendant who can pay, known fondly as the "deep 
pocket", and that defendant is left with the useless right to 
collect from its co-defendants. We urge you to repeal or in 
the least, modify the impact of joint and several liability. 

We have enclosed copies of two state statutes which may serve 
as guides to alternatives. The Vermont statute is an example 
of a modified comparative negligence statute in which joint and 
several liability has been abolished. The Iowa statute 
demonstrates a modified comparative negligence statute in which 
the doctrine of joint and several liability has been limited. 
Defendants who are less than 50% negligent are not subject to 
joint and several liability. 

The Connecticut Society of Architects supports CBIA's stand on 
capping pain and suffering awards at $250,000. 
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We believe that courts are being used in a way which generates 
unnecessary litigation and burdens innocent parties with 
proving that they should not have been sued in the first 
place. One remedy is the imposition of sanctions against those 
who misuse the civil justice system. The American rule with 
regard to attorneys' fees and costs is that each side is 
responsible for their own expenses regardless of the outcome of 
the litigation. Exceptions can be created by courts when one 
side has acted in bad faith or other wise behaved improperly. 
Exceptions also can be created by statute. 

The Wisconsin statute, which is enclosed, follows an example of 
legislation encouraging courts to award costs and attorneys' 
fees to the successful party when an action or a defense is 
found to have been brought frivolously. 

Another avenue which attempts to avoid unnecessary litigation 
is the imposition of a screening process prior to filing. 
Pre-trial panels require that professional malpractice cases be 
submitted for an advisory opinion by persons with expertise in 
the issues involved. _The goal is the deterrance of frivolous 
and costly suits. Hawaii has enacted such a requirement for 
design professional malpractice claims. 

Thank you for taking the time to listen to the Connecticut 
Society of Architects. 

Very truly yours, 

C. Edwards 
ecutive Vice President 

JACE/lg 
Enc. 
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V E R M O N T 

Chapter 27. Pleading and Practice 
SUBCHAPTER 2. PLEADINGS GENERALLY 

NEW SECTION 

1037. Acceptance of inherent risks. 

Subchapter 2. Pleadings Generally 

§ 1036. Comparative negligence 
Contributory negligence shall not bar recovery in an action by any 

plaintiff, or his legal representative, to recover damages for negli-
gence resulting in death, personal injury or property damage, if the 
negligence was not greater than the causal total negligence of the 
defendant or defendants, but the aa^age shall be diminished by 
general verdict in proportion to the amount of negligence attributed 
to the plaintiff. Where recovery is allowed against more than one J 
defendant, each defendant shall be liable for that proportion of the 
total dollar amount awarded as damages in the ratio of the amount 
of his causal negligence to the amount of causal negligence attrib-
uted to all defendants against whom recovery is allowed.—Amended 
1979, No. 179 (Adj. Sess.). 

1979 (Adj. Sen.) amendment. In the first sentence inserted the word "total" 
between the words "causal" and "negligence" of the defendant; and added the 
words "or defendants". 

'/{. Historical. Supreme Court would assume that issue of individual versus 
combined negligence was considered by the legislature and that the state of 
the law in other jurisdictions was a factor in this consideration. Stannard v. 
Harris (1977) 136 Vt. 644,380 A^d 101. 
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(68.1 Faalt deliaed. 
I Ai used in this chapter, "fault* means one or 

m*»rf acu or omissions that are in any measure negli-
<»nt ue reck leu toward the person or property of the 
art or or others. or that subject a penon to strict tort 
liability. The term alio includes breach of warranty, 
unreasonable assumption of riak not constituting an 
rnforceable express consent, misuse of a product for 
«hi< h the defendant otherwise would be liable, and 
iimraMmable failure to avoid an injury or to mitigate 
damages. 

1 The legal requirements of cause in fact and 
pruiimate cause apply both u> fault as the basis for 
Usbilitv and to contributory fault. 

W Acu. ch 129.1, |1 
— .k. 9 I: 

H U Party iefiaed 
As used in this chapter, unless otherwise required, 

"party' means any of the following: 
1. A claimant. 
2 . A penon named as defendant. 
:i. A person who has been released pursuant to 

<«( ion 668.7. 
4 A third-party defendant. 
W Acu. ch 1293. | 2 

•68J Comparative fsalt - effect. 
I. Contributory fault shall not bar recovery in an 

>t tiiin by a claimant to recover damages for fault re-
-ulting in death or in iftjury to penon or property 
unless the claimant bean a greater percentage of fault 
ihan the combined percentage of fault attributed to 
ihr defendanu. third-party defendants and persons 
»h» have been released pursuant to section 668.7, but 
sn\ damages allowed shall be diminished in propor-
tion to the amount of bull attributable to the claim-
ant 

2 In the trial of a claim involving the fault of more 
than one party to the claim, including third-party de-
fendant* and persons who have been released punu-
«nt to lection 668.7, the court, unless otherwise agreed 
by all parties, shall instruct the jury to answer special 
interrogatories or, if there is no jury, shall make find-
ings. indicating all of the following: 

a The amount of damages each claimant will be 
entitled to recover if contributory fault is disregarded. 

6 The percentage of the total fault allocated to 
each claimant, defendant, third-party defendant, and 
person who has been released from liability under sec-
tion 668.7. For this purpose the court may determine 
that two or more persons are to be traated aa a single 
party. 

In determining the percentages of fault, the 
trier of fact shall consider both the nature of the con-
duct of each party and the extent of the cauaal relation 

ween the conduct and the damages claimed. 
4. The court shall determine the amount of dam-

a»e« payable to each claimant by each other party, if 
anv. in accordance with the findings of the court or 
jury. 

5. If the claim is tried to a jury, the court shall give 
instructions and permit evidence and argument with 
ntpect to the effects of the answers to be returned to 
>he interrogatories submitted under this section. 

6 In an action brought under this chapter and 
tried to a jury, the court shall not diocharge the jury 

until the court has determined that the verdict or 
verdicts are consistent with the total damage; and 
percentages of fault, and if inconsistencies exist the 
court shall do all of the following: 

«. Inform the jury of the inconsistencies 
6. Order the jury to resume deliberations to cor-

ne t the inconsistencies. 
. c Instruct the jury that it ia at liberty to change 
any portion or portions of the verdicts to correct the 
inconsistencies. 

84 Acu. ch 1293. | 3 

468.4 M a t and several liability. 
In actions brought under this chapter, the rule of 

joint and several liability shall not apply to defend 
anu who are found to bear leas than fifty percent of 
the total fault assigned to all parties. 

84 Acu, ch 1293, |4 
Aeelm to all tarn w m rife* J«i> 1. ISS4 S4 Am. rti IJS3. |IJ 

N U light of eoatrihatioa. 
1. A right of contribution ei isu between or among 

two or more persons who are liable upon the same 
indivisible claim for the same injury, death, or harm, 
whether or not judgment has been recovered against 
all or any of them, h may be enforced either in the 
original action or by a separate action brought for that 
purpose. The basis for contribution is each person's 
equitable share of the obligations, including the share 
of fault of a claimant, as determined in accordance 
with section 668.3. 

2. Contribution is available to a person who e n u n 
into a settlement with the claimant only if the liability 
of the person against whom contribution is sought has 
been extinguished and only to the extent that the 
amount paid in settlement was reasonable 

84 Acu, ch 1293. | 5 

M M Batoreameat of eoatribatioa. 
1. If the percentages of fault of each of the parties 

to a claim for contribution have been established pre-
viously by the court aa provided in section 668.3, a 
party paying more than the party's percentage share 
of damages may recover judgment for contribution 
upon motion to the court or in a separate action. 

2. If the percentages of fault of aach of the parties 
to a claim for contribution have not been established 
by the court, contribution may be enforced in a sepa-
rate action, whether or not a judgment has been ren-
dered againat either the person seeking contribution 
or the person from whom contribution is sought. 

3. If a judgment has been rendered, an action for 
contribution auat be commenced within one year 
• f u r the judgment becomes final. If a judgment has 
not been rendered, a claim for contribution ia enforce 
able only upon satisfaction of one of the following u U 
of conditions: 

«. The person bringing the action for contribution 
must have discharged the liability of the person from 
whoa contribution is sought by payment made within 
the period of the statute of limitations applicable to 
the claimant's right af action and must have com-
me need the action for contribution within one year 
after the date of that payment. 

6. The person seeking contribution mu*t have 
agreed while the action of the claimant was pending 
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CHAPTER 209 , LAWS OF 1977 

A N A C T to amend 814.04 ( in t ro . ) : and to creatc 814.025 of the statutes, relating to awarding costs and 
fees if an act ion, special proceeding, cross complaint , defense or countcrclaim is de termined to be 
frivolous. 

The people of the state of Wisconsin, represented in senate and assembly, do enact as follows: 
S E C T I O N 1. 814.025 of the s ta tu tes is created to read: 

814 .025 Costs upon fri>olous claims and countcrclaims. ( I ) If an action or special proceeding 
commcnced or continued by a plaintiff or a counterclaim, defense or cross complaint commenced , used 
or continued by a defendant is found, at any time dur ing the proceedings or upon judgment , to be 
frivolous by the court , the court shall award to the successful par ty costs de termined under s. 814.04 and 
reasonable a t to rney fees. 

(2 ) T h e costs and fees awarded under sub. ( I ) may be assessed fully against either the party 
bringing the act ion, special proceeding, cross complaint , defense or countcrcla im oi the a t to rney 
represent ing the party or may be assessed so that the par ty and the at torney each pay a portion of the 
costs and fees. 

( 3 ) In order to find an action, special proceeding, countercla im, defense or cross complaint to be 
frivolous under sub. ( I ) , the court must find one or more of the follow ing: 

( a ) T h e action, special proceeding, countcrcla im. defense or cross complaint was commenced, used 
or cont inued in bad fai th, solely for purposes of harassing or maliciously injur ing another . 

( b ) T h e party or the par ty 's a t torney knew, or should have known, tha t the action, special 
proceeding, counterc la im, defense or cross complaint was without any reasonable basis in law or equi ty 
and could not be supported by a good fai th a rgument for an extension, modif icat ion or reversal of 
existing law. 

S E C T I O N 2. 814.04 ( in t ro . ) of the s tatutes is amended to read: 

814.04 I tems of costs, ( in t ro . ) When Except as provided in s. 814.025. when allowed costs shall be 
as follows: 
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CHAPTER 209 ,LAWSOF1977 

A N A C T to a m e n d 814 .04 ( i n t r o . ) : and to c rea t c 814 .025 of the s t a tu t e s , re la t ing to a w a r d i n g costs and 
fees if an ac t ion , special p roceeding , cross compla in t , de fense or c o u n t c r c l a i m is d e t e r m i n e d to be 
fr ivolous. 

The people of I he stale of Wisconsin, represented in senate and assembly, do enact as follows: 
S E C T I O N 1 . 8 1 4 . 0 2 5 of the s t a tu t e s is c rea ted to read: 

814 .025 Cos t s upon fri>o!ous c l a ims and countcrclaim*. ( I ) If an ac t ion or special p roceeding 
commcnced or con t inued by a plaint i f f or a coun te rc l a im, de f ense or cross compla in t c o m m e n c e d , used 
or cont inued by a d e f e n d a n t is found , at any t ime dur ing t h e p roceed ings or upon j u d g m e n t , to be 
frivolous by the cour t , the cour t shal l a w a r d to the successful p a r t y costs d e t e r m i n e d under s. 814 .04 and 
reasonable a t t o r n e y fees. 

( 2 ) T h e costs and fees a w a r d e d under sub. ( 1 ) m a y be assessed ful ly agains t e i the r the p a r i ) 
bringing the ac t ion , special p roceed ing , cross compla in t , d e f e n s e or coun t c r c l a im ot the a t t o r n e y 
represent ing the p a r t y or m a y b e assessed so tha t the p a r t y a n d the a t t o r n e y cach pay a port ion of the 
costs and fees. 

( 3 ) Fn o r d e r t o f ind an ac t ion , special p roceeding , c o u n t e r c l a i m , d e f e n s e or cross compla in t to be 
frivolous under sub . ( 1 ) . the cou r t m u s t f ind one or m o r e of t he fol lowing: 

( a ) T h e ac t ion , special p roceed ing , coun tc r c l a im . defense o r cross compla in t was c o m m e n c e d , used 
or cont inued in b a d f a i t h , solely for purposes of harass ing or mal ic ious ly i n ju r ing ano the r . 

( b ) T h e pa r ty or the pa r ty ' s a t t o r n e y knew, or should have k n o w n , t ha t the act ion, spccial 
proceeding, c o u n t e r c l a i m , de fense or cross compla in t was w i thou t any r easonab le basis in law or equi ty 
and could not be suppor t ed by a good fa i th a r g u m e n t for a n ex tens ion , mod i f i ca t ion or reversal of 
exist ing law. 

S E C T I O N 2. 814 .04 ( i n t ro . ) of t h e s t a tu t e s is a m e n d e d t o r ead : 

814 .04 I t e m s of cos ts , ( i n t ro . ) Except as provided in s. 814 .025 . when al lowed costs shall be 
as follows: 
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February 26, 1986 

ON THE SUBJECT OF TORT REFORM 

By George Royster, Jr. 

The question before the Judiciary Committee today is whether or not 
Connecticut is in need of "Tort Reform." The answer to that question is 
simple; the tort system can always be made different. It can always be 
reformed. The question is: who benefits and who loses from a change in 
the tort law? A secondary question is whether or not the need for reform 
is great enough to cause a loss to those people who will undoubtedly lose. 
We have heard that the insurance industry is in crisis, that several businesses 
cannot obtain insurance, and that municipalities are having difficulty 
obtaining insurance. The newspapers are convinced that the whole system 
is at fault, and that sweeping changes are necessary. Changes, however, 
are like drugs. They have side effects. They have down-side risks. They 
can help, but they can also hurt. Therefore, it is important to determine 
how urgent the need for reform is. It is important to determine whether 
or not reform will save money for the consumer. It is important to determine 
whether the insurance industry is in crisis because of the tort system 
or not. The legislature will have to do its homework to make that determination. 
They will undoubtedly have to hold hearings and subpoena people and records 
from the insurance industry to determine if the tort system is the cause. 
We have heard that it is, but many of us cannot tell whether this is completely 
accurate. It may be, or it may not be. 
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Putting aside for a minute the question of whether tort reform is 
necessary to aid the insurance industry, let us talk about simply improving 
the tort system to benefit society as a whole. It is my feeling that this 
is the only valid reason for changing the system or the law that we have 
today. Any tort reform must be for the benefit of society. It should 
not simply be for the benefit of one entity or another. Certainly, when 
you make changes, some people will be hurt and some will be benefited, 
but the benefits have to outweigh the hurts. 

The major changes that have been suggested are as follows: 

(l) Joint and several liability. The Governor's Task Force has recommended 
that a tortfeasor who is only partially responsible for an accident should 
not have to pay all of the damages under any circumstances. This is fine 
if the other tortfeasors are required to pay their share, and the full 
share amounts to 100$ of the plaintiff's damages (assuming he was not at 
fault himself). But what happens if the plaintiff, for example, is ten 
percent at fault, and the two tortfeasor defendants are fifty percent at 
fault and forty percent at fault respectively? Then let us assume that 
the tortfeasor who is fifty percent at fault is bankrupt or otherwise insolvent, 
and no judgment can be collected against him. Does that mean that his 
share goes unpaid, and the damages fall on the plaintiff? I think this 
is unfair. There should be an apportionment of fault made by the jury, 
but if the plaintiff cannot be compensated, he should have recourse to 
the tortfeasors who are solvent. They are better able to distribute the 
risk among their customers than the plaintiff is to accept this loss single-
handedly. And there is a collateral issue here: should we allow contribution 
among joint tortfeasors? If we do, we will increase the volume of litigation, 
but it is probably fair to allow full contribution. This puts the burden 
on the joint tortfeasor to try to make sure he pays no more than his fair 
share. 

-2-
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(2) Collateral Source Rule. The Governor's Task Force has recommended 
that the collateral source rule be done away with. This is the rule which 
states that if an injured party collects insurance from a first party policy, 
the tortfeasor should be given credit for that. The problem is that the 
tortfeasor has done absolutely nothing to pay the premiums for that first 
party coverage. In most cases, when the injured party collects medical 
payments from his insurance company, that insurance company is entitled 
to be paid back from the tortfeasor's company. If the first party company 
is not paid back, that will not help the insurance industry as a whole. 
It will increase first party premiums. In addition, we have a concept 
of fault in this country which says that the person at fault should pay 
reasonably for damages he has caused. The offset to that is the fact that 
the insurance industry may be able to more accurately predict their losses 
if they know there will be no payback of first party benefits. If the 
insurance industry sees that as a benefit, I would certainly have no objection 
to it, but the average citizen needs to know that his first party premiums 
are going to be escalated since his company will no longer be entitled 
to reimbursement. 

(3) Damages for non-economic losses. A proposal is being made to 
put caps on non-economic losses such as pain and suffering. This has been 
rejected by the Governor's Task Force, although they have made a recommendation 
that non-economic damages be put into a schedule such as workers' compensation. 
This would limit damages recoverable by injured people. Would it save 
the insurance companies money? Would it decrease premiums? I am not sure. 
Perhaps the best thing the legislature can do is to put reasonable ranges 
on non-economic losses, and give the judge the discretion to order an additur 
or remittitur, as he sees fit, if the jury award does not conform to the 
standard ranges as set by the legislature. This requires further study. 
It may require a constitutional change of Article I, Section 19. 

-3-
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(1+) Structured verdicts. It has been suggested that future losses 
to plaintiffs be delineated by the jury in their award, and that the insurance 
company provide for this amount through structured settlements. This would 
certainly be a benefit to the insurance industry. It is an interesting 
concept and one which deserves further study. It may also require a constitutional 
change because you are taking money away from a jury verdict. 

(5) Frivolous suits. Certainly, nobody wants frivolous suits to 
be brought. There are sanctions under Rule 11 of the Federal Rules, and 
the methods are already in place to enforce a similar rule in the Connecticut 
courts. One problem is that this is not generally enforced by the judges. 
The legislature should consider restricting certain types of suits to certain 
qualified lawyers. The problem before society at the present time is that 
once a lawyer _obtains a license to practice law, he can practice any kind 
of law that he wants and take any suit brought to him. Not all lawyers 
are created equal, and not all lawyers have the same education, background 
and experience. The legislature should consider restricting certain types 
of cases to those lawyers who are qualified to handle them. This is in 
the nature of specialization and is a concept enforced by the hospitals 
on their doctors at the present time. A psychiatrist is not allowed to 
perform neurosurgery. This is fair and understood by anyone in the medical 
profession, but is a concept which has not reached the legal profession 
yet. 

(6) Comparative negligence. The committee recommends the abolition 
of pure comparative negligence as found in the products liability statute. 
I think it is fair that if a plaintiff is more than fifty percent responsible 
for his own injuries, he should not recover. 

(7) Punitive damages. The Governor's Task Force recommends the repeal 
of the ability to obtain punitive damages. Punitive damages are intended 
to restrict certain kinds of activity which are egregious and outragious. 

- h -
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That kind of activity should he stopped and should "be punished and can 
only be punished by punitive damages or criminal law, and the latter is 
not always effective. Punitive damages, incidentally, are not normally 
covered by insurance policies. 

(8) Medical screening panels. The concept of "he whose father is 
judge goes safely to court" is applicable here. It may be more difficult 
for a legitimate malpractice case to get through a screening panel than 
to get through a normal jury. These screening panels will undoubtedly 
kill many malpractice cases including good ones. It is difficult enough 
to process a malpractice case without having to go through a screening 
panel. In addition, I am not sure this would save the insurance industry 
money since they would have to defend two completely separate trials. It 
would only benefit the lawyers who are on an hourly fee. 

There are many other concepts which I have not commented on such as 
alternative dispute resolution, expert witnesses, shortening statute of 
limitations, changing products liability law, limiting the use of the doctrine 
res ipsa loquitur and municipal liability. All of these things require 
further study. As a matter of fact, there are many other concepts which 
require further study. I urge the legislature not to act precipitously 
on ""tort reform, but to continue to study the matter with those people who 
are best informed. That would include a balanced committee made up of 
active plaintiffs' lawyers, active defense lawyers, members from the judiciary, 
physicians, members from the insurance companies, and members from the 
public. Together we can work this out and provide a better system for 
the people of Connecticut. 

In closing, let me say that the "crisis" in Connecticut, if it exists, 
is not the fault of lawyers, doctors or the insurance companies alone. 
It is a problem that has been created by time and needs to be worked out 
over a course of time. We should not act in the heat of battle for we 
may do more damage than good. 

-2-
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AMERICAN C0NSUU1NG ENGINEERS COUNCIL NEWS 

Interpro 
DMSCIN IV 

Volume 1, Number 4 October 18,1985 

Hawaii Moves to Reduce Frivolous Suits 
Last year The Interpro reported on 

Hawaii's Design Professional's 
Conciliation Panel Law. The law 
required that prior to a claim being 
filed against an engineer a plaintiff 
must file the daim with Hawaii's Bond 
of Registration for Engineers. The 
Board then sets up a hearing with a 
conciliation panel to investigate if the 
daim can be resolved without a lengthy 
and expensive lawsuit 

The taw has now been amended to 
require the attorney for the claimant to 
consult with a design professional or 
university professor licensed in the 
same discipline as the defendant, to 
determine whether there is reasonable 
and meritorious cause for filing the 
action. 

Other new provisions in the 
law give the right to either party 
to daim the subject matter is 
unsuitable for review by the 
panel and have it removed to • 
circuit court. The changes also 
indude landscape architects in 
the law, and provide a twelve-
month statute of limitations for 
panel review within which the 
panel must dispose of the action. 

The panel consists of three 
people. The chairman of the 
panel is appointed by the Chief 
Justice of the Supreme Court of 
Hawaii and this person must be 
someone familiar with the claims 
settlement process. The chairman 
need not be an attorney. The 
chairman then appoints the Other 
two members of the panel. One 
of the members of the panel is 
selected from a list of 35 
attorneys submitted annually by 
the Supreme Court and the other 
member of the panel is a design 
professional selected from a list 

of 35 architects, engineers and 
surveyors submitted annually by the 
Board of Registration. The chairman 
presides at the meeting and all panel 
members are paid $300 per daim when 
the decision of the panel is made. The 
$900 cost is borne equally by the 
plaintiff and defendant 

Bernard Engeis, Senior Vice' 
President and Director of the Design 
Professional Insurance Company says, 
"The Hawaii Design Professional 
Conciliation fanel Law is not an answer 
to all professional liability problems, 
but it is certainly a step ill the right 
direction. 

T h e mere word 'conciliation' 
indicates a desire to iron out 

differences. Sometimes this works and 
sometimes it does not, but we believe 
that this law gives everyone an avenue 
for bank and open discussion that can 
lead to a settlement of a dispute. The 
amendments make it a stronger and 
better law." 

Other Member Organizations have 
inquired into the workings of the 
Hawaii law, which indicates increased 
concern with the professional liability 
problem (see last issue of Business 
Practices Digest). 

For more information contact Joyce 
Haupt, Executive Director, CEC/Hawaii, 
at 808633-2263. 

Information provided by George 
Nishimun. 
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CtOHmam mender Gnrje Nishimun, left, and Dennis Toyomun of the Hawaii Society!AIA. second fwm 
riftM. join the Hainan stale legislators that helped past the ancUwtion law. fnm left. Rep. Mitsuo Shilo. Sen. 
Anthony Cheng. Rep. Ken Kit/aim and Sen. Steve CM. 
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TESTIMONY BY 

JOHN RATHGEBER 

SENIOR VICE PRESIDENT & GENERAL COUNSEL 

CONNECTICUT BUSINESS AND INDUSTRY ASSOCIATION 

Before 

The Judiciary Committee 

Wednesday, February 26, 1986 

Good morning. My name is John R. Rathgeber. I am the Senior 

Vice President and General Counsel for the Connecticut Business 

and Industry Association. CBIA represents approximately 6,300 

companies which employ more than 700,000 Connecticut citizens. 

Our membership includes firms of all sizes and types, however, the 

vast majority have fewer than 100 employees. 

Thank you for inviting me to address the committee on the 

issue of Tort Reform. CBIA believes that this issue must be 

addressed if the 1986 General Assembly is going to help alleviate 

the casualty liability insurance crisis. 

The vase majority of CBIA's members are consumers of casualty 

liability insurance products. They are the state's manufacturers, 

retailers, financial and service industries. These companies need 

insurance coverage if they are going to continue to produce and 

sell useful products and services, and provide meaningful jobs to 

thousands of Connecticut citizens. 



However, our members are facing great difficulty securing 

certain types of liability insurance. In a recent membership 

survey, the respondents indicated that they had a particularly 

difficult time obtaining the following types of insurance, 

products (21%), director and officer (13%) and environmental risk 

( 1 6 % ) . 

In addition, companies faced dramatically higher premium 

costs. Over 61% had experienced an increase of more than 25% 

during the past year while 15% reported increases over 100% during 

the same period. Approximately 76% of the respondents had fewer 

than 100 employees and little more than half were manufacturing 

concerns. 

This crisis situation has been caused by a number of factors 

including: general inflation, expanded court imposed 

interpretations of insurance contract coverages, relaxed 

underwriting principles during periods of high interest rates and 

market place competititon. 

CBIA believes that the insurance companies can solve their 

own problems as they relate to these factors. The insurers can 

design new "claims made" insurance contracts, draft new more 

expansive exclusions to coverage, stop assuming certain risks 

altogether and set premiums to better reflect underwriting risks. 

However these actions will do little to help our members or 

the state's cities and towns, local school boards, doctors and 

hospitals, other professionals, non profit agencies or daycare 

centers which need insurance coverage. As consumers of 



insurance coverage, we need reasonable and fair tort reforms that 

restore concepts of fault as the basis of liability and improved 

predictability concerning the size of potential awards. 

Clearly the pricing and availability of insurance is affected 

by the rising cost of our tort system. Insurers are obliged to 

pay the verdicts or settlement amounts as well as the insured's 

defense costs. Unpredictability has also contributed to the price 

spiral because of the need to provide greater contingencies in the 

premium rate and the pressures created on the reinsurance market. 

We believe that an effective yet fair Tort Reform package 

should include the following elements: 

1. Abolish the doctrine of "joint and several" liability and 

establish a system of "several" liability under which each 

defendant pays only the amount of his or her liability. The 

present system unfairly penalizes the "deep pocket" 

defendant, is inconsistent with Connecticut's comparative 

negligence law and produces substantial uncertainty among 

insurance and reinsurance underwriters. CBIA does not 

support adopting, as an alternative, the right of 

contribution among tort feasors because it is ineffieient and 

will add substantial costs to an already expensive claims 

settlement system. 

2. Extend last session's medical malpractice "collateral source" 

legislation to other types of tort cases and include within 

the offset other sources of third party payments. This 

action would help prevent the payment of duplicative 

payments. 
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3. Enact a cap on non economic damages or establish a schedule 

for compensating noneconomic losses to promote greater 

certainty and predictability of awards. Under the schedule 

approach, the judge would add amount to the verdict based on 

the nature of the injury after the jury had determined 

liability and the extent of economic losses. 

4. Adopt a "modified" comparative negligence standard for 

Connecticut product liability statute. This amendment would 

bar a plaintiff whose own actions are more than 50% 

responsible for his/her injury from suing the product 

manufacturer. Such a change would make our product's law 

consistent with other Connecticut tort law and help promote 

responsible use of products. Our products statute should 

also be amended to make its punitive damages provisions 

consistent with other Connecticut law. 

5. Adopt an inverse sliding scale contingent fee schedule to 

improve the actual share of a plaintiff's award and reduce 

the "shadow" effect on jury verdicts. 

6. Authorize a trial judge to structure the payment of the 

future damages portion of a verdict over a certain threshold 

amount. 

7. Discipline attorneys that file frivolous lawsuits. Nuisance 

suits clog the court system and cost innocent parties great 

expense to defend. 



8. Restrict municipal and municipal employee liability by 

adopting a "closed end" statute which details the areas of 

potential liability. Such a statute would at least respond 

to some of the unpredictability attendant to underwriting 

municipal risks. 

We have also supported legislative proposals in the areas of 

non profit volunteer directors and officers liability, 

introduction of evidence concerning the failure to wear seatbelts 

trials arising out of automobile accidents, medical screening 

panels, pformal practice cases and restrictions on the number and 

qualification of expert witnesses in professional liability 

cases. 

In conclusion, CBIA has joined with about 40 other 

organizations in support of these basic tort reforms. These 

organizations represent business, licensed professionals, 

municipalities, school boards, non profit institutions, and health 

care providers. Regardless of their individual positions on 

insurance regulations, all these groups agree that restoring 

concepts of fault in lawsuits and improving their predictability 

are essential ingredients to any action to solve the insurance 

crisis. 
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Position Paper 
STATEMENT ON TORT REFORM 

SOUTHWESTERN AREA COMMERCE & 
INDUSTRY ASSOCIATION OF CONNECTICUT 

FEBRUARY 26, 1986 

Good afternoon I am Harry P. Harris and I am here representing the more 

than 500 members of the Southwestern Area Commerce & Industry Association, 

a regional business association located in Southwestern Connecticut. 

Professional organizations and busineses of every size are opening the 

mail to liability insurance premium increases that range from 20% to 

1,200%. These increases are often without regard to frequency and 

severity of past claims. In many instances municipalities, industrial 

corporations and others are unable to buy liability insurance at any 

price. They are now suffering the aftermaths of a six year price war that 

kept the cost of liability insurance at a rate that is now recognized as 

bargain prices. When interest rates plunged and insurance companies were 

no longer able to receive high returns on their investments, the cost of 

liability skyrocketed and the availability decreased. 

But lower interest rates are not the only cause for our problems. Over 

recent years, we have witnessed an increase in the complexity of 

litigation and growing delays as people increasingly turn to the courts to 

settle disputes. Changing legal concepts have been seen in the size of 

damage awards in law suits where liability is established, and the 

unpredictability of the extent to which a company can be hela liable. We 
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have heard many stories of legal judgements against companies whose direct 

liability is marginal, at best. In addition, the number of suits, both 

serious and frivolous, have increased over the last several years. 

Because of the TORT system in the United States many foreign insuyrance 

companies are questioning if they can continue to write insurance in this 

country. The Chairman of Lloyds of London was recently quoted as saying 

their insurance underwriters were reconsidering the advisability of 

underwriting liability risk insurance in North America. 

In December SACIA conducted a study of its members on several issues 

including liability. Approximately 25% indicated their premium has 

increased by 100% or more over last year. 11%-experienced 50% increases 

and 19% saw their premiums increase by more than 25%. 

To solve this problem will require long term action by the insurance 

industry, the legal system and Congress. But as a state we can not simply 

wait for all of this to happen. Many states are already considering 

possible steps that can be taken and Connecticut, as the home of the 

nation's insurance industry, can become a leader in this process. 

SACIA recomends the following reforms: 

Restrict use of joint and several liability to damages not in excess of 

the contribution to damages. Pure comparative negligence replacing 

contributory neglegence. Joint and several liability has continued to be 

used by the courts to balance awards. 



313 
Adopt a $250,000 cap on awards for non-economic damages. Under this plan, 

injured parties would still be fully compensated for all out-of-pocket 

expenses incurred as the result of another party's negligence. 

Restrict the use of contingency fees. This measure would allow a 

plaintiff to agree to pay an attorney a predetermined percentage of a 

damage award resulting from a suit whether the plaintiff wins or loses. 

This would prevent abuse where fees are collected that have no relation to 

time, effort, skill or value to the client. 

Encourage the broad consideration of Alternative Dispute Resolution 

mechanisms to reduce the complexity and time consuming aspects of the 

civil justice system. 

Improve the courts ability to discipline parties that file frivolous 

actions or pleadings including defense costs paid by the loser and 

penalties for delays of court procedings. 

Extend Connecticut's "collateral source" legislation for medical 

malpractice awards to other types of civil cases. This would prevent a 

plaintiff from collecting more than once from the same claim. 

Explicitly define the scope of municipal liability in the General 

Statutes. 
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Lawyers 
Are Not 
To Blame 

By RALPH G. ELLIOT 

Though the opening of the 1986 
General Assembly session is a 
month away, already a major 

issue it will consider has surfaced. 
This is the issue engendered by the 
crisis in the availability, cost and 
coverage of liability insurance. -

The effects of this problem are 
daily felt by a wide range of consum-
ers — municipalities and other gov-
ernments, contractors, doctors, law-
yers, architects, health-care and 
day-care institutions, companies 
producing goods and companies cre-
ating waste or buying buildings that 
once housed waste-producers, offi-
cers and directors of corporations. If 
insurance for them is available at 
all, its cost is skyrocketing and what 
it covers grows ever smaller. 

No one denies there is a serious 
problem. The question is: What are 
the causes and how do we solve it, 
with fairness to all and without sac-
rificing more important societal val-
ues? To gather these facts and devise 
recommendations, Gov. William A. 
O'Neill last summer appointed ai 
task force chaired by Insurance 
Commissioner Peter W. Gillies. 

Meanwhile, the leadership of the 
majority Republicans in the Legisla-
ture, the arena where the battle will 
be fought, earlier this month pro-.-
posed a number of ideas of their own. 

Because so many of the proposals 
directly affect litigants seeking 
damages for harm allegedly done to 
them by those they sue, the legal 
profession naturally has a concern 
and a role to play in the developing 
debate. The profession, of course, 
will inevitably leave itself open to 
charges that its sole concern is its 
own financial well-being, even 
though most lawyers do not fre-
quently represent personal-injury 
plaintiffs. 

. At this early stage, with no drafted 
bills before us, the scope of discus-
sion must necessarily be more philo-
sophical and policy-oriented. The 

' C h i e f -concern -of ;-4he Legislature 
"when it convenes should be to ad-
dress the causes of the problem, not 
merely the pleas of special interests 
on various sides of the issue. 

• If the General Assembly is to con-
sider changing laws that affect the 
rights of litigants to be made whole 
from harm, it must ask: Will this 
particular change really help to cure 
the problems of insurance unavail-
ability, high cost and minimal 
coverage? 
" If so, will we be sacrificing in the 
process some law or right whose 

. social good outweighs whatever in-
cremental benefit in solving the in-
surance problem its abolition or di-
lution might produce? If so, is there 
a less socially harmful way of pro-
ducing the same degree of benefit in 
resolving the insurance crisis? 

The temptation will be great for 
the Legislature to do what looks 
good, whether or not it is good. Espe-
cially in an election year, the temp-
tation to sacrifice hard thought and 
rational decision-making for the 
quick-fix that sells well in the media 
could prove irresistible. 

Given the centuries-old popular 
aversion to lawyers in general, and 
trial lawyers in particular, the legal 

Erofession naturally has an interest 
»ensuring that bills that hurt law-

yers without any socially beneficial 
result do not become the order of the 
legislative day in 1986. . 

That concern is not far-fetched. 
One has only to look at the proposals 
being talked about here and else-
.where to cap the contingency fees of 
lawyers who represent personal-in-
jury plaintiffs. These lawyers do not 
usually charge by the hour. They 
usually roceive no fee unless their 
client wins, either in court or by 
settlement. 

Only then do they receive the fee 
they bargained for with th* client, 
usually one-third (though iiequently 
less if the award amount is very high 
or the case did not require a trial). 
The contingent-fee system means 
that the pocr as well as the rich can 
afford lawyers, and the doors of the 
courthouse remain open to all. 

The bills being talked about would 
not eliminate that system, but they 
would change it for no discernible 
socially beneficial reason. They 
would, for example, prohibit law-
yers and clients from agreeing to 
contingency fees greater than a set 
statutory percentage rate, higher for 
the first $250,000 and progressively 
lower for awards above that. Since 
the highest rate in these bills is usu-
ally still one-third of the first 
$250,000, the bill by itself probably 
will not deprive the poor of a law-
yer's service. But neither will it have 
any beneficial effect on the insur-
ance problem. 

.Those who complain that too 
many "nuisance" suits are brought 
can take no comfort, because the bill 
would do nothing to diminish these. 
(What some defendants have viewed 
93 "nuisance" suits, juries oniinsur-
ance companies have considered 
worth a substantial verdict or settle-
ment offer.) 

Those who complain about high 
jury awards can find no comfort in 
such a bill, since the lawyer's fee is 
not added to the verdict, but comes 
out of i t Those who'think juries 
increase awards by "adding some-
thing for the lawyer" must remain 
unsatisfied because if juries do this 
now, they will continue to do it under 
these types of bills (and surely would 
if lawyers were paid by the hour). 

Thus, the availability, pr<. mium 
costs and coverage of insurance 
would be totally unaffected. The 
only ones affected would be success-
ful personal-injury plaintiffs' law-
yers. Hurting lawyers might, howev-
er, be sufficiently pleasurable to 
some to warrant the bills' passage on 
those grounds alone. 

And on the surface it would look as 
if the Legislature had taken a tough 
decision and would be highly popular 
with visceral lawyer-haters. Worst 
of all, it would be a substitute for 
doing something meaningful about 
the insurance crisis. 

The problems are real. Their 
causes are specific. Their solutions, 
for all our sak.es, must be solutions 
that will help solve the problems 
without sacrificing even more so-
cially valuable rights and institu-
tions. Beating up on lawyers is no 
excuse for avoiding the hard ques-
tions that conf ron t^ all. 

• • 4 

Ralph G, Elliot, a Hartford law-
yer, is president of the Connecticut 
Bar Association. 
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TESTIMONY OF 

THE BUSINESS/INDUSTRY COUNCIL 
180 FAIRFIELD AVENUE, BRIDGEPORT, CT 06601 

3Y 
KATHLEEN A. LEARY 

VICE PRESIDENT/GOVERNMENT RELATIONS 

BEFORE 

THE JUDICIARY COMMITTEE OF THE GENERAL ASSEMBLY 
FEBRUARY 26, 1986 

Good afternoon. Chairman and members of the Committee. My name 
is Kathleen A. Leary. I am the Vice President/Government 
Relations for The Business/Industry Council. The 
Business/Industry Council is a regional business organization 
representing approximately 600 firms, large and small, in the 
Greater Bridgeport Region. I am here today to represent the 
views of The Council with regard to a problem that has reached 
crisis proportions - namely, commercial liability insurance cost 
and availability. 

'The results of The Cotincil's 1935 Government Relations Survey 
indicate that the cost and availability of commercial liability 
insurance is quickly becoming, if it is not already, the major 
concern of our members. Indeed, the issue is a major concern for 
all businesses, not only for those in the region, but for those 
in the rest of the State and the nation as well. In responding 
to our survey, 86.1?; of the respondents indicated that liability 
insurance costs and availability are problems for their 
businesses, with 60.0% of the respondents stating liability 
insurance is a major problem for them._ 

Major factors in the dramatic increase in insurance premiums are 
not only the si^e of clamaje awards against companies found 
liable, but also the unpredictability of the extent to which a 
company can be determined to be liable. Also on the rise is the 
number of frivolous lawsuits being filed. Settlement of such 
suits is often pursried simply to dispose of the matter, as it 
would cost more for the defendant to prove its innocence in 
coiirt. 

Obviously, then, our tort system is in need of reform. The 
present system neither fully compensates the injured party nor 
establishes reasonable guidelines for acceptable conduct. 
Generally speaking, tort reforms should provide the legitimate 
•plaintiff with a greater share of the actual award, restore the 
concept of fault and predictability to the system and help 
expedite settlements. 

ISO Fairf ie ld Avenue, Bridgeport, Connecticut 04MHW99 (201) m-)800 
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Snecifically, The Council supports the following proposals: 

1. Establish a system of more equitable liability 
determinations. Revise state statutes to provide a system under 
which each defendant pays only the amount of his or her 
liability. Replace the "joint and several liability" concept 
under which a defendant responsible for a small percentage of the 
injury can be held liable for all the damages. 

2. Prevent duplicate payments by extending the "collateral 
source" rule used in medical malpractice cases to other civil 
cases. Allow offsets to the damage award based on third-party 
payments. 

T. Restore predictability to the potential size of damage awards 
by placing a cap on non—economic damages. The recommended cap is 
S250,0 00. Recovery of out—of-pocket expenses would not be 
affected. 

4. Improve the plaintiff's actual share of the award by limiting 
the size or application of contingent fee arrangements. Subject 
such fees to an inverse sliding scale whereby the larger the 
award, the smaller the percentage of the award that the attorney 
would receive. 

5. Adopt a modified comparative negligence standard for cases 
decided under Connecticut's product liability statute. Under 
such a standard, a plaintiff whose actions are more than 50% 
responsible for the injury in question vould be barred from suing 
the product manufacturer. This change would make the product 
liability standard consistent with the standard used in other 
civil cases. 

6. Structure payments £or larger awards so that lump sum awards 
naid at the time of judgment would be limited to those damages 
which have actually been experienced. Future payments for 
continued pain and suffering would be paid out in installments. 

7. Establish a disincentive to the filing of frivolous lawsuits. 
Impose the federal standard for filing documents on documents 
filed in state court, i.e., deem the attorney's signature on a 
document as his certification that he has read the document; that 
to the best of his knowledge and belief formed after reasonable 
inquiry it is well grounded in fact and warranted by existing 
law? and that it is not filed for any improper purpose. 
Discipline attorneys who file frivolous suits and suits filed in 
violation of the reasonable inquiry standard. 

S. Expedite court determinations and strengthen the State's 
alternate dispute resolution procedures. 

ISO Fa i r f ie ld Avenue. Bridgeport, Connecticut M M I - o m <201) Ui-Mos J 
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9. Prohibit civil courts from awarding punitive damages. Civil 
proceedings are intended to compensate the victims of injury, not 
to punish the defendants. 

10. Strengthen expert witness qualifications to ensure that such 
experts are in fact competent to testify on the point in 
question. 

11. Encourage medical and legal associations to better police 
their members. 

In sum, reforms such as those I have noted must be considered and 
implemented in order to forestall the commercial liability 
insurance cost and availability crisis. If something is not done 
to address this problem immediately, not only will individual 
businesses suffer, but so to will our State's economy. Companies 
losing insurance or facing staggering insurance premiums may have 
no choice but to cut back on, or go out of, business — impacting 
adversely on Connecticut's economic health and prosperity and on 
its job oicture. 

Tn closing. The Business/Iniustry Council urges the members of 
the Committee not only to give serious consideration to the 
concerns raised by the oublic and private sectors alike with 
regard to tort reform, 'out to act upon these concerns by enacting 
such measures as I have outline! here today. The State must act 
now to address this oroblem. Our economic future is at stake. 
Thank you. 

180 Fa i r f ie ld Avenue. Bridgeport. Connecticut OMOI-«t*« (»»> m.woo 
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American Association of University Women 
Connecticut Division 

g M A Joyce Kathan, Legislative Chair 
' ^ ^ 229 Cheshire Rd., Prospect, Ct. 06712 

Tel: 758-4606 (H), Work 263-2828 

Feb. ̂ r 1986 

TO; Rep. Marilyn Hoche and Sen. Adela Kads 
Chairmen, Education Committee, Ct. General Assembly 

RE: BILLS REGARDING IMPROVED TEACHER SALARIES. TO BE HEARD ON MONDAT, FEBRUARY 24. 

Public Support for 1 ublic Education is one of AAUW's Host important legislative 
priorities, both on the local and national level. We have reviewed the various 
studies regarding methods to achieve quality teaching. A number of our members have 
served on study comnissions and stress the need to attract quality teachers to 
Connecticut public schools. Me have testified on behalf of incentive loans and 
grants to attract outstanding students to the teaching profession. Ct. AAUW's 2400 members 

are graduates of 4 year, colleges and universities, participating in 21 local branches in Ct. 
We believe that minimum teacher salaries need to be raised in order to attract 
excellent students to the teaching profession. The State of Connecticut..which -
has a very high per capita income, should invest more funds in improving teacher 
salaries in order to continue to offer an excellent education to public school 
students. 

We support a 50/50 split between the state and local boards in order to provide 
funding to increase teacher salaries, A trust fund for Education ExcelJ&ncp. is vital. 
We appreciate the cap on funding. 
We believe that any funds for teacher salary enhancement should be targeted fqr 
that purpose rather than just a grant to the school district, 
tfe also believe that professional development and certification reform are- needed. 
KB also recognize that a riiknber of: Connecticut school districts have achieved the 
minianm salary already and that costs of living vary significantly in areas of 
Connecticut. 

Therefore, we have some concerns about both the State Sept. of Education proposal 
and that proposed by the Ct. Association of Boards of Education. 
STATS BOARD PROPOSAL: 
1. We appreciate that * target mininvun salary has been set but: 
a. are very concerned that contract negotiations would have to be reopened. 
b. that the collective bargaining process regarding salaries other than 

the minimim teacher salary would be affected and need adjustment. 
2. It would be better to set a target goal with a period of phase-in with target 

amounts for each year such as $ 17,000 first year; $ 19,000 second year etc., 3rd year. 
This would local boards the time to finetune their contracts but 
would require a coranitment to a specific target amount. 

3. Any funding should reward systems which make signicant efforts to reach the 
target goals, tying grants to effort. We realize that increased salaries for 
continuing teachers and adminxs trators will be needed,causing increased cost to towns 
and state. 

1. We have a concern that no future target is established to motivate local 
school boards. A phased in achievement of a target is needed. Not all communities 
perceive a need for increased teachers salaries, despite evidence of the need. 

2. We like the provision that the grant be paid on a current year basis. 
3. We like the grqnt for alternate compensation plans for career ladders etc. 

SABS 
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Connecticut Association of Boards of Education, Inc 
331 Wethersf ield Avenue, Hartford, CT 06114 203-522-820 

Testimony 
before the 

Judiciary Committee 
of 

The Connecticut General Assembly 

The Connecticut Association of Boards of Education urges you to act to assure 
that insurance is available and affordable for school districts in Connecticut. 
School districts and municipalities are currently facing exorbitant insurance 
rate increases, reduction in coverage, cancellation of coverage with minimum 
notice and difficulty in obtaining liability insurance. Rate increases of 700%, 
accompanied by 40% to 50% decreases in coverage, are not unusual. The impact is 
particularly significant on boards of education, due to the large number of 
employees for whose actions they are responsible. 

If a board of education can obtain liability insurance, often it is forced to 
expend budget dollars intended for the education of their students, on 
dramatically increased insurance premium payments. In some cases specific 
school programs have been cancelled due to the increased cost of insuring those 
programs. 

There is a critical need for both legislative and regulatory action to assure 
that liability insurance is available at a reasonable cost to boards of education 
and municipalities. 

CABE urges you to examine reforms in the tort system, including adoption of 
several liability, elimination of the collateral source rule, and limitation of 
the scope of liability exposure for boards of education, municipalities and their 
employees. Action must be taken to assure that school districts have necessary 
insurance coverage and to reduce the extent to which school districts must expend 
dollars, budgeted for the education of their students, on exorbitant insurance 
premium payments. 

PM/gc 
2/26/86 
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T H E C O N N E C T I C U T H O S P I T A L A S S O C I A T I O N 

TESTIMONY OF DENNIS P. MAY 

PRESIDENT, CONNECTICUT HOSPITAL ASSOCIATION 

BEFORE THE JUDICIARY COMMITTEE 

FEBRUARY 26, 1986 

MY NAME IS DENNIS MAY AND I AM PRESIDENT OF THE CONNECTICUT HOSPITAL ASSOCIA-
TION. I AM HERE TODAY TO SUPPORT TORT REFORM AS A POSITIVE STEP TOWARDS EASING THE 
CURRENT MEDICAL MALPRACTICE CRISIS. 

HOSPITAL MALPRACTICE RATES ARE RISING IN CONNECTICUT AND NATIONWIDE DUE TO 
INCREASES IN THE FREQUENCY OF CLAIMS AND THE AMOUNT OF AWARDS. THE ST. PAUL FIRE 
AND MARINE INSURANCE CO., THE LEADING U.S. MEDICAL MALPRACTICE UNDERWRITER, EXPERIENCED 
A RISE IN THE NUMER OF HOSPITAL CLAIMS FROM 1.75 PER 100 BEDS IN 1979 TO 3.0 PER 
100 BEDS IN 1983. IN ADDITION, THE COMPANY HAS SEEN ITS AVERAGE LOSS PER HOSPITAL ^ 
CLAIM GROW FROM LESS THAN $5,000 IN 1975 TO OVER $12,000 IN 1983. ACCOROING TO 
JURY VERDICT RESEARCH, INC., THE AVERAGE MALPRACTICE JURY AWARD INCREASED MORE THAN 
FIVEFOLD BETWEEN 1974 and 1983, FROM $166,000 to $888,000. 

IN CONNECTICUT, TOTAL HOSPITAL MALPRACTICE COSTS FOR THE 34 PRIVATE GENERAL 
HOSPITALS INCREASED ALMOST 50% BETWEEN 1984 and 1985 AND THE INCREASE FROM 1985 
TO 1986 IS EXPECTED TO EXCEED 1002. FOR SOME INDIVIDUAL HOSPITALS, THIS HAS MEANT 
A THREE TO FOURFOLD INCREASE IN THEIR MALPRACTICE COSTS IN ONE YEAR. IN ADDITION 
TO DRAMATIC PRICE INCREASES IN LIABILITY INSURANCE, AVAILABILITY OF COVERAGE HAS 
BEEN LIMITED. CONNECTICUT HOSPITALS CURRENTLY FACE AN EXTREMELY TIGHT INSURANCE 
MARKET WITH HIGH PREMIUMS, CURTAILED COVERAGE, EXORBITANT DEDUCTIBLES AND, AT TIMES, 
REQUIRED SELF-INSURANCE PROGRAMS. 

LAST YEAR, CONCERN ABOUT THE ABILITY OF CONNECTICUT HOSPITALS TO SECURE 
ADEQUATE MALPRACTICE INSURANCE LED THE CONNECTICUT HOSPITAL ASSOCIATION TO INVESTI-
GATE FORMATION OF A HOSPITAL-OWNED CAPTIVE INSURANCE COMPANY. SINCE COMMERCIAL 
CARRIERS AT THE LAST MINUTE FINALLY DID OFFER SUFFICIENT COVERAGE, THE CAPTIVE PLAN 
NEVER MATERIALIZED. HOWEVER, IT IS AN IDEA THAT MAY RESURFACE AS HOSPITALS STRUGGLE 
WITH INCREASINGLY UNATTRACTIVE INSURANCE OPTIONS. 

110 BARNES ROAD • P.O. BOX 90 • WALLINGFORD, CONN. 06492-0090 • TELEPHONE (203) 265-7611 
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CONNECTICUT HOSPITALS SEE CHANGES IN THE LEGAL DOCTRINE THAT ESTABLISHES HOW 
PEOPLE CAN COLLECT DAMAGES IN LIABILITY LAWSUITS AS A MEANS OF ADDRESSING THESE 
MALPRACTICE ISSUES. TORT REFORM MEASURES THAT OFFER THE MOST PROMISE FOR REDUCING 
INAPPROPRIATE HOSPITAL LIABILITY COSTS AND, THEREFORE, THOSE THAT WE SPECIFICALLY 
RECOMMEND FOR YOUR SUPPORT INCLUDE: CAPPING NONECONOMIC DAMAGES, REQUIRING STRUCTURED 
AWARDS, ABOLISHING THE RULE OF JOINT AND SEVERAL LIABILITY, RESTRICTING CONTINGENCY 
FEES, AND PROHIBITING THE AWARDING OF PUNITIVE DAMAGES. 

NONECONOMIC DAMAGES COMMONLY INCLUDE LOSSES DUE TO PAIN AND SUFFERING, MENTAL 
ANGUISH AND PHYSICAL DISCOMFORT. SINCE THESE ARE NOT EASILY QUANTIFIABLE, AWARDING 
SUCH DAMAGES IS A VERY SUBJECTIVE PROCESS. MALPRACTICE AWARDS, WHEN COMPARED WITH 
AWARDS IN ALL OTHER TORT CASES, HAVE A DISPROPORTIONATE SHARE OF ALL PAIN AND 
SUFFERING PAYMENTS. WHILE MALPRACTICE CASES ACCOUNT FOR ONLY 3« OF ALL TORT VERDICTS 
FOR THE PLAINTIFF, THE MALPRACTICE PLAINTITF TAKES 29% OF ALL PAYMENTS FOR PAIN AND 
SUFFERING. CLEARLY, CAPPING NONECONOMIC LOSSES CAN ACHIEVE SIGNIFICANT SAVINGS IN 
LIABILITY AND INSURANCE PREMIUMS. 

THIS TORT REFORM MEASURE HAS ALREADY BEEN ENACTED IN FOUR STATES (CALIFORNIA, 
NEW HAMPSHIRE, OHIO, AND TEXAS). THOUGH ITS CONSTITUTIONALITY HAS BEEN QUESTIONED, 
IT IS SIGNIFICANT THAT CALIFORNIA'S $250,000 CAP ON NONECONOMIC DAMAGES WAS RECENTLY 
UPHELD BY THE CALIFORNIA SUPREME COURT AND AN APPEAL FROM THAT DECISION TO THE U.S. 
SUPREME COURT WAS DISMISSED. 

TWENTY OTHER STATES HAVE ALREADY ENACTED STATUTES PROVIDING FOR STRUCTURED 
AWARDS. INSTEAD OF PAYING SETTLEMENT AWARDS IN A LUMP SUM, COURTS ARE PERMITTED 
TO "STRUCTURE" AWARDS FOR FUTURE LOSSES BY PROVIDING FOR PAYMENT AT REGULAR INTER-
VALS. PERIODIC PAYMENTS WOULD PREVENT UNINTENDED WINDFALL COMPENSATION AND REDUCE 
LIABILITY COSTS WHILE AT THE SAME TIME PROMOTING LONG-TERM SECURITY FOR THE 
RECIPIENT. 

THE THIRD MEASURE WE WOULD LIKE TO SEE ENACTED IS ELIMINATION OF THE OOCTRINE 
OF JOINT AND SEVERAL LIABILITY. THIS RULE PROVIDES THAT A PLAINTIFF WHO HAS 
SUCCESSFULLY SUED TWO OR MORE DEFENDANTS MAY REQUIRE EITHER ONE OF THEM TO PAY 
THE FULL AMOUNT OF THE AWARD. ITS EFFECT IS TO DISPROPORTIONATELY PUNISH A DEFENDANT 
WHOSE CO-DEFENDANT IS IMMUNE FROM LIABILITY OR INSOLVENT. HOSPITALS AND OTHER 
INSTITUTIONAL DEFENDANTS ARE OFTEN UNDULY PENALIZED, USUALLY PAYING MORE TOWARD A 
SETTLEMENT THAN THEIR TOTAL DEGREE OF FAULT. WE BELIEVE THAT THE CONCEPT OF JOINT 
AND SEVERAL LIABILITY SHOULD BE ABOLISHED SO THAT EACH DEFENDANT PAYS ONLY THE 
AMOUNT OF HIS OR HER OWN LIABILITY. EIGHT OTHER STATES HAVE ALREADY TAKEN SUCH ACTION. 
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Traumatic brain injuiy(TBl) often times is classified as 
catastrophic injury. The individual may experience severe 
physical and cognitive problems requiring extensive rehabilitation. 
For some, this rehabilitation will continue for years, if not a 
lifetime. 

Long-term traumatic brain injury specific rehabilitation is 
perhaps the most expensive in the world of health care. Because 
head injury affects speaking ability, mobility, the way a person 
thinks, in addition to the "regular" physical, occupational, speech 
and recreation therapies, the severely traumatically brain injured 
required cognitive rehabilitation, repeated neurological testing, 
and aggressive programs of sensory stimulation. 

The proven techniques for rehabilitating the traumatically 
brain injured are now practiced in numerous facilities throughout 
the country, several of which are in Connecticut. If a person 
does not have extensive insurance coverage, however, he or she is 
barred from these services, and falls into a "lower tier" of 
long-tem medical care where maintenance-not rehabili tation- is 
the tragic, but economically expedient reality. 

The cost of TBI-specific rehab ranges from $320 to $650 per day. 
Sometimes this rate includes therapy services. Often individual 
therapies are an additional charge. When a TBI person's insurance 
or private funds are exhausted, Connecticut Title XlX/faedicaid is 
the only option. Current benefits under Title XIX for long-term, 
TBI-specific care at The Greenery in Boston,(the only facility 
offering services of that kind, now under contract with the State 
of Connecticut, Department of Income Maintenance) are $193*06 per 
day, (all inclusive). The Greenery limits the admission of 
Connecticut residents to approximately 20 individuals. Essentially, 
these persons are subsidized by the remainder of The Greenery census, 
patients covered by insurance which pays a much higher rate. 

Because of the expense involved, we at CTBIA are concerned 
about discussion to limit tort liability. For some of our members, 
the money received in litigation is what finances this costly care. 
Ve cannot support a cap on judgements which would essentially pre-
clude catastrophically injured individuals from receiving needed care. 

We strongly urge you to safeguard the options of catastrophically 
injured individuals. 

1/31/86 

CTBIA is funded by tax deductible gifts, grants, bequests and other contributions. 
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FOURTH, WE SUGGEST THAT RESTRICTIONS BE PLACED ON ATTORNEYS' CONTINGENCY FEES. 
THE CURRENT CONTINGENCY FEE ARRANGEMENT PROVIDES INCENTIVES FOR ATTORNEYS TO SEEK 
VERY LARGE AWARDS — OFTEN OUT OF PROPORTION TO THE INJURIES SUSTAINED. LIMITING 
THE SIZE OF CONTINGENCY FEES, SUCH AS INSTITUTING AN INVERSE SLIDING SCALE, WOULD 
ADDRESS THIS PROBLEM WHILE PROVIDING A GREATER SHARE OF THE DAMAGE AWARD TO THE 
PLAINTIFF. CONTINGENCY FEE SCHEDULE STATUTES HAVE BEEN ENACTED IN 26 STATES, FOUND 
CONSTITUTIONAL IN CALIFORNIA, INDIANA AND NEBRASKA, AND UNCONSTITUTIONAL IN ILLINOIS 
AND NEW HAMPSHIRE. 

FINALLY, WE RECOMMEND THAT THE AWARDING OF PUNITIVE DAMAGES BE ELIMINATED IN 

MALPRACTICE CASES. MALPRACTICE AWARDS SHOULD BE USED TO ADEQUATELY COMPENSATE 

THE PLAINTIFF FOR LOSSES RATHER THAN TO PUNISH THE DEFENDANT. 

IN THE PAST YEAR, SEVERAL STATES HAVE RESPONDED TO THE GROWING MALPRACTICE 
CRISIS BY PASSING COMPREHENSIVE TORT REFORM PACKAGES. NEW YORK PASSED A WIDE-
RANGING LAW LAST JULY AS DID ILLINOIS, FLORIDA, AND INDIANA. CALIFORNIA ENACTED 
MAJOR TORT REFORM LEGISLATION OVER TEN YEARS AGO. ALTHOUGH THERE HAVE BEEN FIVE 
COURT SUITS, THE CALIFORNIA STATE SUPREME COURT HAS UPHELD MAJOR ASPECTS OF THE 
LEGISLATION. SINCE JULY 1984, COURT RULINGS HAVE VALIDATED PROVISIONS RELATING TO 
ATTORNEY CONTINGENCY FEES, PERIODIC PAYMENT OF AWARDS, LIMITS ON NONECONOMIC DAMAGES 
AND THE COLLATERAL SOURCE RULE. DATA AVAILABLE FROM CALIFORNIA'S EXPERIENCE INDICATE 
A SLOWER RATE OF INCREASE IN AVERAGE AWARDS AND THE COST OF PHYSICIANS' MALPRACTICE 
PREMIUMS.. RECENT INFORMATION SHOWS THAT IN 1984, THE AVERAGE JURY AWARD IN CALIFOR-
NIA WAS $396,662 COMPARED TO THE NATIONAL AVERAGE OF $974,858. SIMILARLY, PHYSICIANS' 
PREMIUMS IN-tALIFORNIA INCREASED AN AVERAGE OF 16X WHILE THE AVERAGE NATIONAL INCREASE 
WAS 32% FOR ALL PHYSICIANS. 

WE URGE YOU TO FOLLOW THE LEAD OF CALIFORNIA, NEW YORK AND OTHER STATES AND 
ENACT COMPREHENSIVE TORT REFORM NOW. CALIFORNIA'S EXPERIENCE SHOWS THAT SUCH LEGISLATION 
CAN WORK — OVER TIME, IT CAN DIMINISH THE SIZE AND FREQUENCY OF AWARDS AND, ULTIMATELY, 
PREMIUMS. MORE IMPORTANTLY, IT WILL CAUSE THE TORT SYSTEM AND THE HEALTH CARE SYSTEM 
TO OPERATE MORE FAIRLY AND EFFICIENTLY FOR EVERYONE. 
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My name i s Robin Leeds. I am Executive Director of the Connecticut Operators of School 
Transportation Association, an organization representing the owners of two-thirds of 
Connecticut's school buses. 

The school transportation industry has been hard hit by the insurance c r i s i s . L i t t l e more 
than a year ago there were twenty primary insurance companies in the transportation market; 
today, in Connecticut, i t has become effectively a market of one. Our members have seen 
premium increases av«iraftng200%, generally for reduced coverage, with increases for um-
brella policies ranging from 250% to 1500%. Insurers have dropped al l the bus association 
programs and most companies have discontinued their school bus lines entirely because the 
anticipated r i sks are too great. 

Though we do not suggest that the courts are solely responsible for the current c r i s i s , we 
do feel that l i t igat ion has gotten out of hand; and that controlling the tort system i s 
essential to resolving the problems of increasing cost and decreasing avai labi l i ty of l i a -
b i l i t y insurance. 

We support the proposals of the Coalition on Tort Reform regarding contingency fees, col la-
teral source disclosure, structured awards, and frivolous suits. We particularly urge you 
to replace joint and several l i a b i l i t y with the fairer doctrine of several l i a b i l i t y . A 
primary factor behind the insurance d i f f i c u l t i e s of our members i s the many cases in which 
bus companies provided the deep pockets for awards to children injured or k i l led by unin-
sured or underinsured motorists. The courts have extended the l i a b i l i t y of bus companies 
so far that a contractor in Massachussetts was compelled last year to pay for an accident 
that occurred when a truck skidded on ice and hit three children waiting at a bus stop. 
The bus did not appear until four minutes after the accident. 

We suggest restr ict ing the l i a b i l i t y of municipalities and school boards and of companies 
under contract to them for mandated services. Several states protect local school boards 
and their contractors with specif ic l imits . Texas, for example, has a $300,000 cap; our 
neighbor Rhode Island has had a one mil l ion dollar maximum on required coverage for school 
bus contractors for nearly a decade, and despite three fata l i t ies last year, there i s no 
move to rescind i t . 

These two changes alone—several l i a b i l i t y and restricted liability—would relieve the 
greatest problem we face: the cost and avai labi l i ty of excess coverage. 

The truth i s , the need for coverage greater than one million dollars i s obviated by the 
excellent safety record of school buses in Connecticut and by their claims experience. 
School buses are stat isca l ly the safest form of transportation, and school bus related 
injuries are rare. For at least twenty years, we have not had a school bus accident in-
volving a passenger f a t a l i t y . We have had some cases in which children were k i l led by 
the bus they were trying to board or leave; but even in those f a t a l i t i e s , insurance claims 
were far below a mil l ion dol lars. 

SAFETY • SERVICE 
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Unfortunately, so long as school boards and contractors are vulnerable to the fears of 
multi-mill ion dollar lawsuits, they wi l l continue to carry much more insurance than they 
r e a l i s t i c a l l y need. Thus you wi l l f ind case after case exemplified by one of our members 
whose total claims in 1984 were less than $500, but who was paying $50,000 for the ten 
mil l ion dollar coverage that his school boards required. And to continue that coverage 
th is year would cost more than $180,000. f 

Unless a combination of tort reform and regulatory changes are enacted soon,I am afraid 
we wi l l see some unwelcome changes in our transportation system. Already some services 
have been reduced or eliminated. Regular to and from school service i s as yet unaffected, 
but f i e l d t r ips , charter work, scouts, c i ty recreation departments, camps, senior c i t i zens , 
and ^irch groups wi l l suffer. 

Moreover, i f the c r i s i s continues, we may see the end of local school bus contracting. 
In the past three years, ten contractors have gone out of business in Connecticut, a re-
sult of increasing costs and s t i f f e r competition. The most far-reaching consequence of 
this c r i s i s may be the further consolidation of the industry. A l l over the country, large 
multi-state conglomerates have bought out smaller school bus companies; and the contrac-
tors in this state fear that they wi l l be unable to stay in business i f they must absorb 
these enormous unanticipated increases in insurance premiums. Our members are locked into 
long-term contracts; in most cases they cannot pass on their increased costs for some 
years. I f they cannot reopen negotiations—and there i s no obligation for school boards 
to do so—some of them wi l l have no choice but to se l l out. 

We urge the committee to act quickly and surely to control the tort system in Connecticut 
in order to help assure that l i a b i l i t y insurance i s both available and affordable. With-
out-such action, there i s l i t t l e hope of f inancial s tabi l i ty for municipalities, school 
boards, or school transportation contractors. — 

SAFETY • SERVICE 
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TO: Judiciary Corrmittee Public Hearing 
Wednesday, February 26, 1986 

FROM: Edwin T. Merritt, Superintendent of Schools, Trumbull 

DATE: February 26, 1986 

I have been given the responsibil ity, on behalf of the Connecticut Association of 
School Administrators (CASA), to share with you our insurance problems and suggested 
solutions. 

Our superintendents have recently responded to an in-house survey which explored 
the nature and severity of existing insurance problems. . 

Highlights of the findings are as follows: 

During the past year -

(a) Ninety percent of our school d i s t r i c t s report that l i a b i l i t y insurance 
coverage has increased abnormally. 

(b) L i a b i l i t y insurance has increased from 10 - 1,000 percent with an average 
increase of 177 percent. 

(c ) In several d i s t r i c t s the amount of umbrella coverage available to the 
d i s t r i c t has been decreased. 

(d) More than half of our school d i s t r i c t s have had trouble obtaining 
transportation insurance coverage. -

(e) Transportation insurance increases range from 1 - 718 percent with an~ 
average increase of 113 percent. 

( f ) Approximately 25 percent of the d i s t r i c t s responding to our survey have had 
to curta i l some program or portion of a program for insurance coverage 
reasons. 

"An E q u a l Opportunity Affirmative Action Employer" 
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As you know, insurance costs are a major issue in most municipal and school budgets 
this year. With a l l this in mind, we suggest that the legislature consider: 

(a) Tort reform. 

(b) Limitations on awards. 

(c) Exploration of self-funding (state, regional, and/or l o c a l . ) . 

(d) State assistance in obtaining appropriate coverage with rates based 
on local rather than national experience. 

We w i l l continue to work with you, the Connecticut Conference of Municipalities, the 
Connecticut Association of Boards of Education, and the Connecticut School Bus 
Operators Association on this problem. 

Please advise us as to how we can effectively interface with your efforts . We 
stand ready to meet, speak, and/or test i fy at your convenience. 

Thank you. 

TRUMBULL PUBLIC SCHOOLS 



STATEMENT RE: 

TO: 

BY: 

ON: 

OUR NAMES ARE WILLIAM MALCOLM AND WILLIAM MAYER AND WE ARE 

TESTIFYING TODAY ON BEHALF OF PROFESSIONAL INSURANCE AGENTS OF 

CONNECTICUT, REPRESENTING MORE THAN 500 INSURANCE AGENCIES EMPLOYING 

MORE THAN 3,000 PEOPLE THROUGHOUT THE STATE. 

OUR PURPOSE IS TO GIVE YOU OUR VIEWS ON VARIOUS CHANGES 

WHICH WE FEEL MIGHT HAVE A BENEFICIAL EFFECT ON THE CURRENT PROBLEMS 

OF AVAILABIL ITY AND AFFORDABILITY WITH RESPECT TO L I A B I L I T Y INSURANCE 

IN CONNECTICUT: 

1) JOINT AND SEVERAL L I A B I L I T Y . WE SUPPORT DISCARDING 

THE CURRENT DOCTRINE OF JOINT AND SEVERAL L I A B I L I T Y AND 

RETURNING- TO A CONCEPT WHEREBY EVERY DEFENDANT WOULD BE 

RESPONSIBLE SOLEY FOR THAT PORTION OF THE AWARD WHICH 

REPRESENTS THAT DEFENDANT'S PERCENTAGE OF L I A B I L I T Y IN 

THE CASE. WE FEEL THAT SUCH A CHANGE WOULD HAVE TWO 

EFFECTS. F I R S T , IT WOULD PREVENT LARGE PAYOUTS MADE BY 

A MUNICIPAL ENTITY OR OTHER LARGE, SOLVENT ENTITY IN 

CASES WHERE SUCH DEFENDANTS WERE ONLY MINIMALLY AT 

FAULT. SECOND, AND PROBABLY MORE IMPORTANT, IT MIGHT 

TEND TO MINIMIZE THE OVERALL NUMBER OF ACTIONS BROUGHT 

— CONTINUED — 
P.O. Box 98 
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IN THE STATE, TO THE EXTENT THAT THE "DEEP POCKET" 

DEFENDANT IS SOUGHT AND BROUGHT INTO ACTIONS SOLELY IN 

HOPE OF OBTAINING A JUDGEMENT FOR WHICH SUCH A 

DEFENDANT WILL END UP PAYING UNDER THE CURRENT JOINT 

AND SEVERAL SYSTEM. 

2) ATTORNEYS' FEES. WE FEEL THAT THE CONTRIBUTION OF THE 

CURRENT ATTORNEY FEE SYSTEM TO THE OVERALL L I A B I L I T Y 

C R I S I S NEEDS FURTHER STUDY. WE ARE NOT PREPARED TO SAY 

THAT SCHEDULING OF ATTORNEYS' FEES IS THE PROPER 

ANSWER, MUCH LESS WHAT AN APPROPRIATE SCHEDULE MIGHT 

BE. WE SUGGEST, AS AN ALTERNATIVE TO SCHEDULING, A 

PROVISION FOR JUDICIAL REVIEW OF ATTORNEYS' FEES ON A 

CASE BY CASE BASIS. 

3) STRUCTURED SETTLEMENTS. WE SUPPORT A PROVISION WHICH 

-WOULD MANDATE STRUCTURED PAYOUTS OF AWARDS FOR NON-

ECONOMIC LOSS IN EXCESS OF GIVEN LEVELS. THE PAYOUT 

PERIOD SHOULD IN NO CASE EXCEED THE L I F E EXPECTANCY OF 

THE INJURED PARTY. WE FEEL THAT SUCH SETTLEMENTS 

SHOULD BE MADE AVAILABLE IN MONTHLY PAYMENT FORM IN 

ADDITION TO ANNUAL PAYMENT FORM. IN ADDITION, WE FEEL 

THAT THE INJURED PARTY SHOULD BE GIVEN A CHOICE IN THE 

QUESTION OF THE INSTRUMENT (SUCH AS AN ANNUNITY) AND 

THE PROVIDER ( E . G . . THE INSURANCE CARRIER IN THE CASE 

— CONTINUED — 
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OF AN ANNUNITY) WHICH WOULD BE RESPONSIBLE FOR 

ADMINISTERING THE PAYOUT PROCEDURE. 

4) COLLATERAL SOURCE RULE. WE SUPPORT EXPANDING THE 

CURRENT PROCEDURE IN MEDICAL MALPRACTICE CASES, WHICH 

IS TO PROVIDE INFORMATION TO THE COURT REGARDING 

COLLATERAL SOURCES OF COMPENSATION, WITH THE 

EXPECTATION THAT THE AWARD WILL BE REDUCED TO A 

COMMENSURATE DEGREE. WE FEEL THERE IS A BASIC INEQUITY 

IN MAINTAINING ONE RULE FOR̂  MEDICAL MALPRACTICE CASES 

AND ANOTHER FOR PLAINTIFFS IN OTHER CIRCUMSTANCES, AND 

WE FEEL THAT THE CHANGE RECENTLY MADE FOR MEDICAL 

MALPRACTICE IS A RATIONAL AND EQUITABLE ONE. 

5)- ARBITRATION. WE SUPPORT EXPANDED USE OF ARBITRATION, 

WHERE APPROPRIATE, IN LIEU OF LENGTHY AND EXPENSIVE 

LITIGATION. WE WOULD SUPPORT RAISING THE MONETARY 

THRESHOLD (FROM $15,000 TO $80,000) ACCORDING TO WHICH 

A JUDGE MAY REQUIRE THE PARTIES TO UNDERGO ARBITRATION, 

WITH SANCTIONS SHOULD A PARTY SEEK A TRIAL, THE OUTCOME 

OF WHICH DOES NOT SUBSTANTIALLY DIFFER FROM THE 

DECISION OF THE ARBITRATOR. 

6) OUT OF COURT SETTLEMENT AND RELEASE FROM FURTHER 

L I A B I L I T Y , WE SUPPORT PROPOSALS TO ENCOURAGE 

PLAINTIFFS TO ACCEPT REASONABLE SETTLEMENTS AND TO 

— CONTINUED 
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REFLECT SUCH SETTLEMENTS IN THE TOTAL AWARD WHICH MIGHT 

SUBSEQUENTLY BE MADE TO SUCH PLAINTIFFS. SPECIFICALLY 

WE WOULD SUPPORT EVIDENCE BEING MADE AVAILABLE AS TO 

THE AMOUNT OF ANY PRIOR SETTLEMENT AND REDUCTION OF ANY 

AWARD BY SUCH AMOUNT. WE ALSO SUPPORT RELEASING THE 

TORTFEASOR WHICH SETTLED WITH THE PLAINTIFF FROM 

FURTHER L I A B I L I T Y TO ANY FELLOW TORTFEASOR. 

7) PUNITIVE DAMAGES. WE SUPPORT REPEAL OF SECTION 14-295 

REGARDING PUNITIVE DAMAGES. 

8) LIMITATIONS ON DISCOVERY. WE RECOMMEND THE GENERAL 

ASSEMBLY STUDY WAYS OF LIMITING ABUSE OF THE DISCOVERY 

PROCESS TO PREVENT UNWARRANTED DELAYS AND OTHER ABUSES 

WHICH REPORTEDLY TAKE PLACE DURING THE DISCOVERY 

PROCESS. 

9) LIMITATION ON VOLUNTARY DIRECTORS' L I A B I L I T Y . WE 

RECOMMEND THAT THE GENERAL ASSEMBLY PASS LEGISLATION 

LIMITING THE NEGLIGENCE L I A B I L I T Y OF VOLUNTEER 

DIRECTORS AND TRUSTEES OF NONPROFIT INSTITUTIONS TO 

L I A B I L I T Y FOR INTENTIONAL, WILLFULLY RECKLESS, OR 

WANTON ACTS. 

THIS CONCLUDES OUR STATEMENT AND NOW WE WILL BE HAPPY TO 

ANSWER ANY QUESTIONS YOU MAY HAVE. 
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PRESIDING CHAIRMEN: 

COMMITTEE MEMBERS PRESENT: 
SENATORS: 
REPRESENTATIVES: 

Senator Johnston 
Representative Wollenberg 

Johnston, Upson, DiBella 
Wollenberg, Baronian, Nania, 
McCavanagh, Wilber, Shays, 
Cunningham, O'Neill, 
Blumenthal, Tulisano, Fox, 
Rybak, Lerner, Ritter, Wenc, 
Dudchik, Mills, Daly, 
Nardini, Krawiecki, 
Coleman 

SEN. JOHNSTON: Can I have your attention, please? Would 
Cacc=. 1 someone fire a gun or something. Excuse me. Can I have 

your attention? We're going to commence with our public 
hearing. There are several members that aren't on hand 
because they're in other meetings or other hearings, but 
they will be coming in and out as we proceed throughout 
this day. 
The first issue that we'll be hearing in and by itself 
is on tort reform. And trying to start promptly here and 
we will go til 1:05 on that issue only. We're going to be 
encouraging everyone to use five minutes for their testimony. 
If you have written statements, we encourage you to submit 
them to the committee and talk outside of that statement. 
If there are a number of you who are here as a group, we 
invite you up as a panel, so as to move the business along. 
And we will start with Betty Tianti, if she's here. We 
heard this issue in a subject matter public hearing, and 
I promised that she would be the first to start today 
because of difficulties she had that day. Betty Tianti 
here? It seems not. Okay, so we'll proceed with Mr. 
Hayes. If I'm reading that correctly. Stevenand Larry, 
can you pass out those statements? 

ALAN W. HAYES: Mr. Chairman, members of the Judiciary Committee, 
it is my understanding that this committee is charged with 
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MR. HAYES: (continued) 
the responsibility of obtaining public comment on proposed 
reform to the Connecticut statutes with regard to tort 
law. I come before you today as a resident of this state, 
as a husband, as a father, and as a family member who has 
been touched by the existence of tort law. 
Two years ago today, this day, my only son was killed in 
a one car accident. The car in which he was driving failed 
to negotiate a curve, jumped the curb and struck a tree 
broadside. The one passenger who was my son was thrown 
through the sun roof suffering severe lacerations of the 
head and scalp and causing injury to his right side. And 
my son's head struck the dashboard, crushing his skull 
causing multiple contusions to the brain, and he died 
six hours later. 

Two months after we had buried our son, I received a call 
at my place of employment from the law firm representing 
the family of the passenger who survived the accident. 
I was informed that it had come to their attention that an 
estate in behalf of my son had been opened in probate 
court. They were therefore contacting me as executor 
of that estate, to give notice that suit against my son's 
estate was being filed for pain and suffering incurred 
by their client. If I remember correctly, my response 
to that was somewhat less than civil. 

As you could imagine, at that time, trial lawyers were not 
my favorite people, nor was the presence of Connecticut 
tort law. Why then am I here? 
The grieving and the search for an attempt of recovery 
from a violent and unexpected death of a loved one does 
take you down unexpected paths. In my case, I have become 
a volunteer at the very trauma center in which my son died. 
As a parent who has lost a child through a violent and 
senseless accident, I have found that working with families 
who are going through what I have gone through and continue 
to go through, you see, because you never really get over 
such a trauma. You learn to live with it, and it stays 
with you forever. 

I have found that I have the potential to ease their pain 
just a little by letting them know that they are not alone 
and if I can do that, then maybe, just maybe, my son's 
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MR. HAYES: (continued) 
death can, to me anyway, have some meaning. I volunteer 
three nights a week from 4:30 to 11 P.M. after working a 
full day at my regular place of employment, and since June 
of 19 85 I have volunteered several hundreds of hours at 
the Trauma Center, and have worked with no fewer than 100 
victims and/or their family members. I state this only to 
bring credibility to what I wish now to say and for no 
other reason. 
I am before you today to implore you not to change the 
existing tort law by placing any cap or type of additional 
restriction on award judgments. No amount of money can 
atone for a life that has been inexorably in mid-heartbeat 
forever been altered. How can it be possible for anyone 
to say that because you were found in a set of circumstances 
beyond your control, that you were in the wrong place at 
the wrong time, and as a result of that you are now blind, 
or you are a paraplegic or a quadriplegic and in addition 
your pain and suffering is only worth a set amount and 
that will be awarded in incremental payments based on 
some schedule not at all related to real world situations? 

If you could look into the eyes and the faces of the 
trauma victims and their families that I see night after 
night, if you could walk with them into and from the 
intensive care units, holding the hand of a father, a 
mother, a son, a daughter, anyone, after they have been 
told of their loved one's injury or have witnessed their 
death, there would be no need for this public hearing, 
because you would be here trying to find a way to strengthen 
these people's rights, not to lessen them. 

I stood at the foot of a bed one night not that long ago, 
when a young accident victim had just been told that he 
would not regain the use of his arms or his legs, trying 
to console him and a member of his family who bent down 
close and said you're alive. We can start over. We can 
start from here. His response has been burned into my 
memory forever, I'll take it to the grave with me. He 
looked around and his eyes rested on the face of one of 
his family and he said two words, big deal. So what. 
I want you to say to me now here in front of everyone 
present in this chamber that was is proposed in this bill 
under consideration is going to allow the just restitution 
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MR. HAYES: (continued) 
to that young man. I want you to tell me that any amount 
of money is going to make him well again, that it's going 
to ease his physical pain that he's going to have for the 
rest of his life. Remember, he's a young man. And he 
will live. And because of existing medical technology, 
he's expected to have a normal life span. 
Now what about the young man that was with my friend, 
they were friends, with my son, they were friends, they 
were close friends. And my son was 18 when he died. He 
owned his own car. It was insured by him under his own 
policy, and the estate that was opened by me as his father 
was to release his checking account of $300. There was no 
estate. What about his friend? There's no denying that 
he has survived an event that in all probability has changed 
his life forever. God only knows what pain and suffering 
he's gone through and will go through. 

But he has no recourse under existing law. My son had 
his best friend die in his arms one year to the day before 
he himself died. And I know the pain and the anguish that 
he went through. The cold sweats, the nightmares, the 
screams at night. That's what we should be doing here 
today, finding a way to help these people, the survivors 
of trauma. The single most element that separates this 
country from the rest of the world is the value that we 
hold the human life. 

SEN. JOHNSTON: Mr. Hayes, can I interrupt? 
MR. HAYES: And yet here we are, gathered in this chamber, 

discussing ways to cheapen human life, to put a price 
limit on suffering, anguish and pain, to capitulate to 
the contrived, whimsical fantasy of an industry who wishes 
to eliminate all risks, from the business of taking risks. 

SEN. JOHNSTON: Mr. Hayes, can I interrupt for a moment, please? 
MR. HAYES: I'm going to be finished in one minute, less than 

one minute. Do you really and truly understand what the — 
REP. NANIA: Mr. Hayes, Mr. Hayes, would you pay attention, 

please? You have had more than five minutes. There are 
a number of people in the room who would also like to 
testify. The chairman has attempted to interrupt you three 
times. Would you please conclude? 
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MR. HAYES: I will conclude. 
REP. NANIA: Thank you. 
MR. HAYES: If your decision is to support them in this travesty, 

by granting them profit by law I pray that I will never 
see you at the entrance of the Trauma Center. And if I 
do, I hope the doctors and the medical technology will be 
able to make you or your loved one whole again. But at 
what price? Thank you. 

SEN. JOHNSTON: Thank you, Mr. Hayes. Questions? Sir, you can 
sit there. We might have questions for you. Any questions 
from the committee? Seems not. Thank you very much for 
coming up today. Betty Tianti. Betty, I don't think you 
were on hand when I made some opening remarks, and that is 
we're trying to encourage people to take about five minutes, 
because you can see we have a wealth of testimony today. 

BETTY TIANTI: I wasn't here at the beginning, but I am quite 
familiar with the rules. I do have a prepared statement 
which I will pass around, but I will summarize the remarks 
of the AFL-CIO. 
Sen. Johnston, Rep. Baronian, members of the Judiciary 
Committee, my name is Betty Tianti and I am president of 
the Connecticut State AFL-CIO, located in Hamden, 
Connecticut. You've heard some very eloquent testimony ~ 
on behalf of injured parties and the types of legislation, 
that will seriously impact. This has been one of the issues 
in my travels around the State of Connecticut, discussing 
with our union members, and it's probably one of the issues 
that has created more interest amongst our members of any 
that is not directly medical related. 
For instance, one particular instance that sticks in my 
mind is in my own home town in Willimantic, Textile 
Workers Union Hall. -A senior citizen center, a senior 
citizens group has been meeting in our union hall for over 
17 years because they had no other place to gather. It 
has been a public service if you will, of our union, to 
allow the seniors to meet there and they have been doing 
s o . 

But two years ago, insurance agent for the union's policy 
arrived at the hall and said the coverage that we had was 



6 
kdc JUDICIARY 

1822 
March 31, 19 86 

MS. TIANTI: (continued) 
cancelled. The union found another insuror, a woman to 
underwrite the policy but the policy cost more than double 
what we had been paying previously. 
In addition, there were some requests, reasonable requests 
we felt of the company to meet the standards such as 
installing a special fire door, exit lights, alarms, 
detectors and so forth. But a month later, without any 
warning, our policy was again cancelled. 
Again, this year, we were forced to tell seniors to start 
looking for a new place, because no one was willing jto 
insure the hall until this year, early in January, we 
found an insurance company willing to write a policy for 
$2400 a year, which was in essence, four times what we 
had originally been paying. This, despite the fact that 
within the twenty year period, we had never had a claim 
except a very small claim which was for a broken glass, 
a window was broken, but the increase in our insurance 
costs for that 24 month period was an increase of over 
400%. 

This is the thing that troubles us. I am not sure whether 
the profits of an insurance company are proper, whether 
the determinations of court decisions in awards to plaintiffs 
are accurate. But I am concerned that we seem to be 
reacting without sufficient data. Much of the language 
in your bill, I think, seems to represent overkill without 
having sufficient data base to assure that there are in 
fact legitimate reasons for the direction that you are 
taking. 

The newspapers report that there have been increased profits 
by the insurance carriers over the last six years certainly, 
and that the profitability of the companies had increased. 
I'm not sure that in some of the, and maybe they're 
atypical, I don't know, but I just don't believe that we 
have sufficient data to go forward with drastic measures 
as capping awards, as join severable reform, as collateral 
source. All of these, I think, puts a burden on the 
injured party that traditionally it seems to me, has not 
been considered before. 

So I would urge you not to go forward with the legislation 
before you, but rather to take the approach that would 
protect the injured parties. It seems to be ironic that 
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MS. TIANTI: (continued) 
we ask, when you look at collateral source, you're asking 
the injured party to pay, whether it's through his life 
insurance, whether it's through his medical and health 
insurance. But in essence, you're deducting that amount 
from an award that the plaintiff might be granted by a 
jury, and that we think is unfair. 

Finally, the last item that I'd like to point out to you 
as I understand it, in many of the settlements that have 
been negtiated in terms of the health and medical 
insurance, the ̂ carrier that is paid, perhaps, to the 
injured party for the plaintiff will make an agreement in 
terms of a settlement Co not recover the injury, the 
medical benefits for waiver of future liability. Now 
this, then, certainly leaves the injured party doubly 
there if you will, because in any pain and suffering 
award, and the future course of medical expenses due to 
a relapse, would in fact have to come out of any such 
settlement. 

So therefore, Mr. Chairman, we would urge that you not 
give this a joint favorable report, but rather to continue 
to provide the data that was necessary and go forward 
very cautiously. Thank you very much. 

SEN. JOHNSTON: Betty, a few questions before you leave. 
Are there particular parts of the proposed bill that you 
think are not supported by data or let me put it a 
different way, are there particular parts of the proposed 
bill that you think there is sufficient information to 
support while there are other parts of it that are 
failing for information? 

MB. TIANTI: Mr. Chairman, I'd rather see it treated as a 
whole, because I think the threshold is the premise that 
there is, you know, that we're going to lose our insurance 
because of the high settlements, the high awards granted 
by juries. I'm not sure that that is supported by the 
data. And I think everything flows from that. 

SEN. JOHNSTON: We have no, it's just recorded. 
MS. TIANTI: It seems to me that unless you have that data, 

that everything else is a premise which could be based on 
false assumptions. So, it is difficult. Obviously, I 
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MS. TIANTI: (continued) 
don't think anybody could object to some curtailment, if 
you will on the filing of frivolous claims. I think that 
certainly has, it's reasonable. But I think that the 
types of actions that we see being taken without, I mean 
there's a great deal of frustration. And I certainly, 
our members are the users of day care centers, and we need 
them for our female members to be able to work. We are 
supports of a whole host of activities. 

SEN. JOHNSTON: We have no PA system. It's what you see, well, 
I-can assure you she's talking. Betty, a second question. 

: There are empty seats in the front, sir. 
SEN. JOHNSTON: Are you not persuaded by some of the studies 

that have been conducted to date that have developed a 
wealth of information on some of these issues? 

MS. TIANTI: Some of the studies I have some faith, in some 
others I do not. But I think the crucial question, Sen. 
Johnston, is that the data that the premise is being 
based upon, and obviously the questionof having even the 
reforms that are being suggested, as drastic as they are 
in this bill, give us no assurance by any, I've not heard 
any carrier say that guarantee, they will have affordable, 
available insurance for these necessary services if you 
pass this legislation. 
Or that we won't have to face 400% increases in our 
insurance rates. I think we need the data. I think we 
need consumer counsel, and I think we need prior approval 
for rate increases beyond, let's say, a 20 or 25% increase 
before we get into these major changes, which to a large 
extent, take away some very basic rights from individuals 
lh this country, I mean this state. 

SEN. JOHNSTON: You refer to the collateral source rule as 
deducting payments or monies from a particular party. 
Isn't really the essence of that rule to prevent duplicative 
payments? 

MS. TIANTI: That might be the intent, Sen. Johnston, but first 
of all when I'm paying life insurance, when I'm paying 
health insurance whether I pay it directly or whether I pay 
it through my employer, that is mine, that is mine. And 
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MS. TIANTI: (continued) 
therefore, I don't see where somebody who has done the 
injury should benefit from my premiums, be they my life 
insurance or whatever else. I'm not gambling that I'm 
going to be injured and have somebody, I don't want the 
pain and suffering or any other settlements in those 
types of areas. 
I'd rather remain whole, and I think that's true of 
everybody. But I think the problem becomes, you're saying, 
in essence, that if I'm the injured party, I've got to 
subsidize the person who has in fact injured me. And I 
don't, that ju^t doesn't seem equitable. 

SEN. JOHNSTON: Questions of the committee? Seems not. Thank 
you, Betty. 

MS. TIANTI: Thank you very much. 
SEN. JOHNSTON: James Lynn. 
JAMES LYNN: Thank you for your patience in letting us get up 

here. Mr. Chairman, Rep. Wollenberg, and members of the 
Judiciary Committee. I am Jim Lynn, Chairman of Aetna 
Life and Casualty. With me today are Henry Naruk, Vice 
President and associate general counsel of the Travelers, 
Dale Comey, Executive Vice President of the Hartfor 
Insurance Group, Steven B. Middlebrook, Vice President 
and General Counsel of the Aetna, and Mavis Walters, 
Senior Vice President of the Insurance Services Office. 
We appear here today on behalf of the Insurance Association 
of Connecticut, in support of HB 6134. We welcome the 
opportunity to be here today to discuss with you one of 
the most important initiatives that the Connecticut 
Legislature has considered in recent memory, the need to 
reform our state's civil justice system. This is an 
issue that affects all of us, individual consumers, small 
businesses, doctors, lawyers, manufacturers and insurors. 
Connecticut has the unique opportunity to establish itself 
as the leader in the civil justice reform effort. As you 
know, the Reagan Administration just two weeks ago issued 
a major report calling for reforms similar to the ones 
you are considering. 
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MR. LYNN: (continued) 
Fortunately, Connecticut is well positioned to assume that 
leadership role. The Governor's Task Force on Insurance 
Costs and Availability did an excellent job of studying 
the key issues now before you, and they produced a 
thoughtful report that is the equal of any study produced 
in any state. 

The majority leadership in the Legislature has drafted a 
package of reforms that are also thoughtful and that deserve 
careful and prompt consideration. In thinking about civil 
justice reform at Aetna, we have developed three principles 
that we think are useful in developing reform proposals. 
We think that the civil justice system needs to be made 
more fair, more efficient, and more predictable. I'm 
pleased to see that the proposed legislation includes all 
three elements. 

In particular, the proposal regarding joint and several 
liability would be a major step toward improving the 
fairness of this system. It is difficult to defend the 
current system of holding defendants with only a minor 
contribution to an injury 100% responsible for compensating 
the injured person. A recent poll of Connecticut's 
residents shows strong support for the common sense 
approach to liability. 

Let defendants be responsible for the degree of harm that 
they caused. As far as efficiency is concerned, I applaud 
those elements of the package that are designed to cut 
down on frivolous suits, make the process work more 
quickly, and cut down on the transaction costs in the 
system. 
Despite my legal background, I'm horrified by studies that 
show that less than half of the dollars spent in the legal 
system go to pay injured people with the bulk of the 
expense going to legal fees and other administrative costs. 
You have the opportunity to make a major impact on this 
problem. Another element of efficiency is bringing 
redundent payments to an end. Presently, an injured person 
can receive compensation for the same losses twice. 
Once from insurance programs and a second time from the 
tort system. We as a society and as individuals just can't 
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MR. LYNN: (continued) 
afford this kind of redundent compensation. And there's 
nothing unfair about compensating an individual just once. 
Several elements to the legislation would aid predictability. 
The change in joint and several liability are already 
mentioned, and the limits placed on municipal and shop 
liability are helpful in this regard. 
I do want to mention one very important issue that's not 
covered by the proposed legislation, that goes to the very 
heart of the predictability objective. The need for 
reasonable definitions to guide the setting of awards for 
pain and suffering and other noneeonomic loss. I recognize 
this as very sensitive and emotional issue that raises very 
serious legal and public policy concerns. 
I also know that the Governor's Task Force found this to 
be one of the most difficult issues to resolve. 
Nonetheless, I urge you to continue the search for 
reasonable reform in this area. As I believe you know, 
awards and settlements for noneconomic loss are often a 
very substantial percentage of aggregate losses insureds 
pay. The erratic nature of these awards and the large 
size of many of them contribute both to the unpredictability 
and the high cost of liability payments. 

We as a society really need/to come to grips with this 
issue, and the insurance community would like to work with 
otherconcerned parties to develop a reasonable approach 
to this issue. Steve Middlebrook is prepared to discuss 
this issue at greater length if you wish. 
I'm sure you're interested in what the effect of your 
reform package would be on alleviating current problems 
with insurance costs, and availability. Let me say first 
that no package such as this can solve all the complicated 
issues that contributed to availability and affordability 
problems. 
For example, it does not address the environmental 
pollution liability issues that are affecting so many 
insureds, or the impact of federal law on the liability 
of municipalities. Incidentally, a decision by the 
Supreme Court last week expanding local government's 
liability for damages created by the action of an 
individual government policy maker, but failing to 
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MR. LYNN: (continued) 
establish clear standards for this liability, is an 
example of the problems of unpredictability that are 
beyond the reach of this legislation. 
Passage of appropriate legislation will, however, make 
the Connecticut legal climate significantly more 
attractive to insurors and will therefore help the 
insurance market in the state. Where underwriters learn 
that there is increased preditability in the system, there 
will be a marketplace for needed insurance coverage. 

As far as insurance prices are concerned, I would mislead 
you if I said I could predict the dollar impact of the 
reforms you are considering. Although our business 
involves forecasting the future, we can only do so with 
confidence where we have some experience in that system 
that helps us understand the business environment in 
which we are operating. 
In a highly competitive market, such as commercial 
insurance, the pressure of such competition helps 
assure that reduced costs find their way back to 
customers in the form of lower prices. 
Aetna has the largest market share of any commercial 
writer in Connecticut. Our commitment to Connecticut 
goes beyond our willingness to provide a market for the 
insurance needs of this vibrant state. We have invested 
hundreds of millions of dollars in our own home office 
complexes in Windsor, Hartford and Middletown, and in 
scores of other enterprises. Most importantly, there 
are thousands of Connecticut citizens who loyally and 
ably do things each day at Aetna that make it all possible. 

I can tell you that they and I will do our level best to 
respond to meaningful changes. You have a tremendous 
opportunity to have a significant impact on one of the 
most pressing issues that we as a society are facing. 
The Connecticut public also needs the kind of reforms 
you are considering. These reforms strike a fair balance 
among the interests of all those concerned with the legal 
system. Prompt consideration of this legislation will 
benefit the citizens of Connecticut and will establish 
your leadership role in dealing with the law suit crisis. 
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MR. LYNN: (continued) 
We agreed that I would read my statement in full, Mr. 
Chairman, but knowing the strictures of time o£>" the 
committee, what I am going to do is ask the other members 
of the panel with me to do highlights of what they have 
in their testimony so we can move from there. 

SEN. JOHNSTON: Well, why don't we go into questions while 
we're here, and perhaps anyone can address the questions 
that I have for you. And maybe we'll touch on the other 
issues when we do that. Because we have a lot of people 
here and we want to keep the business moving right along. 
The charge that I hear most often is that when it comes 
to the insurance companies, that the insurance companies 
have created an issue of profitability crisis. And that 
this is something manufactured by the insurance industry. 
Does anyone want to address that charge? 

HENRY NARUK: Yes. 
SEN. JOHNSTON: And why don't you mention who you are? 
MR. NARUK: My name is Henry Naruk, and as Mr. Lynn said, I'm 

Vice President and associate general counsel of the (Uft 
Travelers Insurance Company, and as the chairman has 
pointed out, many of the people who are proponents of 
the continuation of the existing system have blamed the 
current situation on the insurance industry. This is a 
political situation and municipalities also are involved. 
I think the authority to turn to is Mayor Koch of New 
York. 
He recently noted that the City of New York had exponential 
growth and those are his words, in liability payments 
and personal injury cases. From a total of 24.2 million 
dollars in 19 77 to 114.2 million dollars in 1985. That's 
a 375% increase over an eight year period. 
The City of New York is totally self-insured. It does not 
buy insurance from anyone. Its problems are not created 
by the insurance industry but rather by the rise in 
litigation in general, and specifically in large awards. 
I think that that answers that contention. 
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SEN. JOHNSTON: Tell me, sure. 
DALE R. COMEY: Let me just answer that question also. We 

can provide you, I'm Dale Comey from the Hartford. We 
can provide you with a significant amount of information 
as to what the industry's actual profits were. Let me 
respond to your question in a slightly different way. 

The contention that the industry in some way, shape or 
form is generating nothing less than disastrous operating 
results in order to generate tort reform, to generate tort 
reform is, must be on the presumption that if there is 
tort reform then the industry in some way, shape or form 
will benefit from that from a profitability standpoint. 
I think it is highly unlikely that tort reform will 
increase insurors! profitability. Meaningful tort reform, 
I think, will benefit the insurance consumer from greater 
availability, and prices would be lower than they would 
be without tort reform. But the fact of the matter is 
that tort reform, and meaningful tort reform will reduce 
premiums from what they would be. Premiums is what we're 
in business for and what we make our profitability, and 
I don't think it's perceived accurately enough that the 
reform that we support will in effect take dollars out of 
our system,unot put them in. 

I think we're doing our best today to price the tort 
system as it exists. And I think there is substantial 
amount of evidence to indicate that the price of existing 
tort system is continuing to increase year after year, 
both in terms of the frequency of claims and the severity 
of them. 
The extreme unpredictability of the system compounds the 
problem and will tend to make the system even more 
expensive, because of the cost of insurance sold today 
will be determined by the evolution of legal theory that 
manifests itself years down the road. 
Meaningful tort reform will deal with both of these 
issues, reducing the increase in the cost of insurance 
and making the system more predictable, that will reduce 
insurance premiums from what they would be without reform. 
So, this is a long answer to indicate that basically it's 
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MR. COMEY: (continued) 
highly unlikely that the industry would benefit from a 
profitability standpoint from tort reform. The consumers 
would benefit from that. 

SEN. JOHNSTON: Let me get more particular, then. The charge 
is also made that insurance companies deliberately mistate 
their reserves or otherwise manipulate the accounting 
procedures with respect to reserves, in order to overreserve 
for future loss payments. Is that true, in your companies 
or in the industry? 

MR. LYNN: If I might address that generally and then go on, 
I think Mr. Chairman, one of the things you might want 
to do in that regard would be to call the State commissioners 
and directors of insurance and ask them whether they really 
believe that commercial casualty companies of American are 
overreserved. That isn't the problem. 

If you ask the analysts that deal in the shares of the 
various companies, they'll say to you that x company is 
10% underreserved in our estimate, somebody else is 15, 
and there are a number of people who are around who are 
worried about some of the insurance companies, as to whether 
the reserves are so low that we're going to have an 
increased amount of insolvencies this year. 
Our problem isn't being overreserved as an industry. 
Our problem is seeing that we have the wherewithal to 
make those reserves adequate and what they should be under 
the law. 

MAVIS WALTERS: Mr. Chairman, if I might, let me expand on 
this. I am Mavis Walters from Insurance Services. 

SEN. JOHNSTON: Would you talk into the mike for the record, 
please? 

MS. WALTERS: The point that you bring out that perhaps 
insurance companies manufacture this crisis by overstating 
their reserves is one we've heard before. The fact is 
that most knowledgeable and objective observers of the 
insurance scene recognize that the biggest problem we 
face as an industry is underreserving, not overreserving. 
As a matter of fact, at the time of the last crisis in 
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MS. WALTERS: (continued) 
19 76, which affected primarily medical malpractice and 
product liability — 

REP. WOLLENBERG: Excuse me, who are those experts? You said 
everybody — 

MS. WALTERS: Oh, objective financial analysts. 
REP. WOLLENBERG: Who would those be? 
MS. WALTERS: People like, let's say Dick Stuart, for example, 

former superintendent of insurance from the state of 
New York, a highly respected observer of the insurance 
scene, an independent consultant. 

REP. WOLLENBERG: He used to be what? 
MS. WALTERS: Former superintendent of insurance, commissioner. 
REP. WOLLENBERG: I see. From in-house, go ahead. 
MS. WALTERS: No, in New York. New York Insurance Commissioner, 

only he's called superintendent in New York. 
REP. WOLLENBERG: I see. ~ 
MS. WALTERS: I would suggestieven right here in Hartford, 

Connecticut, the Conningen Company, a firm which analyzes 
insurance company stocks, and insurance company operations. 
Alex Brown and Sons of Baltimore, Maryland. 

REP. WOLLENBERG: Do you have some of these reports for us? 
MS. WALTERS: I'd like to post some numbers here. I'm going 

to leave you with a report and analysis we have done. 
Directly on these points. 

REP. WOLLENBERG: That these people have done? 
MS. WALTERS: No, that Insurance Services Office has done. 

Which — 
REP. WOLLENBERG: You don't have anything that these people 

have done that we can look at? 
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MS. WALTERS: We certainly can provide things, but I will speak 
more directly to things that we have prepared at Insurance 
Services Office. 

REP. WOLLENBERG: I would assume so. Go ahead. 
MS. WALTERS: At the last crisis in 1976, it was alleged the 

industry overreserved. As a matter of fact, at the end of 
1976, the total amount of dollars set aside for reserves 
for all claims incurred to that date were 47.1 billion. 
As of year end in 1984, 48.6 billion have already been 
paid out. But an additional 8 billion dollars was still 
needed and held in reserve for those same claims. For 
a total cf 56.6 billion dollars. 

Nearly a ten billion dollar difference between the 
initial reserve as to what ultimately cost, and what our 
latest information tells us on the all-industry wide 
basis. Deficiency of about 20%. Studies done by 
Insurance Services Office and by other organizations and 
we'd be happy to make these available to you, do show 
that in times of low profitability, the insurance 
industry does tend to underreserve, not overreserve. 
Even latest estimates are, on an industry-wide basis, 
we are probably underreserved by about 10%, and it's 
going to vary by line of insurance. 

SEN. JOHNSTON: Let me interrupt. Some people would say, well, 
that happens often in the property casualty area. It's 
a cyclical sort of occurrence. They will recover quite 
quickly, and how would you respond to that charge? 

MS. WALTERS: The charge is generally, well, this is a 
cyclical industry, and surely it is. No one can deny 
that. But to suggest that what this industry has gone 
through in the last seven years is somehow a typical 
cycle is to show a complete and utter lack of understanding 
of what's been going on. 
We've had seven successive years of ever-worsening 
experience. This cycle has been longer and deeper than 
any in the history of property casualty industry. Prior 
to 19 84, the only other time there was a pre-tax operating 
loss, that is the sum of all investment income, and 
underwriting losses was negative. Prior to 1984, the first 
time that happened was in 1975 and it was only a modest 
operating loss of about $300 million. 
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MS. WALTERS: (continued) 
In 19 84, underwriting losses had grown so dramatically 
that they overshadowed San ever-increasing amount of 
investment income. In fact, operating losses were almost 
four billion dollars in 1984. We now have preliminary 
estimates for 1985, operating losses in 1985 are a little 
over five billion dollars. That's including the pre-tax 
operating loss, including all investment income and 
underwriting losses. 

On a net basis, final bottom line, the industry has had 
positive net income,, but by very modest amounts. The 
standard measure of profitability used by analysts and 
others is a return on net worth measure. In 19 84 in the 
property casualty industry it was only 1.7%. When the 
Fortune 500 companies were realizing returns over 13%%, 
our estimate of the 1985 return on net worth is not even 
4%, below 4. 3.8. And again, while the Fortune 500 
returns are averaging much above 13%. 

So we're making so modest recovery on a net basis, but 
operating income is still terribly negative. A record. 

MR. LYNN: Sort of anecdotally, people can be measured by some 
of the actions. When Fireman's Fund, twice over the 
course of the last year and a half found the necessity to 
go to its parent company and bring in a hundred, two 
hundred million dollars. I visualize my friend, Jim 
Robinson from American Express getting the reports from 
all his other divisions. The cards are up, travel is up. 
Now the bad news, sir, we've got to put another huhdred, 
two hundred million over in the Fireman's Fund, because 
we have to add to their reserves, where they're too low. 

And Fireman's Fund is not alone. There have been other 
companies that have had to add the same way to try to 
catch up, to bring those reserves up to where they ought 
to be. It is truly a situation where at least in the 
views of the best actuaries and underwriters that can be 
found, people have to work hard to get the reserves to be 
adequate. It's not a matter of having them be overreserved. 

SEN. JOHNSTON: What about the allegation that in spite of 
these losses, that you talk of, that you see year after 
year payments made to policy owners? Isn't that in the 
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SEN. JOHNSTON: (continued) 
nature of the dividends paid to share-owners? 

MR. LYNN: Please, go ahead, Mavis. 
MS. WALTERS: It's been suggested that insurors somehow inflate 

their underwriting losses by improperly taking into account 
the policyholder dividend, insurors are not unfairly 
taking into account policyholder dividends. Dividends 
paid to policyholders are a legitimate business expense, 
and are deductible from income. They're not losses, but 
they certainly are a legitimate business expense. 

Just the way a coffeenmaker might offer a $10 discount to 
purchase a product, or a car manufacturer may offer a $500 
rebate to purchase the product. It's a business expense, 
an inducement to do business with this company and is 
therefore legitimately deductible as a business expense. 
It's entirely different from stockholder dividends. 
Stockholder dividends are a distribution of profits to 
shareholders. They're two different animals. 

SEN. JOHNSTON: I think I'll wind up here and move to the 
other questions of the icommittee members. But, I mean, 
you heard a speaker just prior to you say that, getting -
back to the issue at hand, if we were to pass some or 
all of this tort reform package, there's no statement 
made as to what it will do for the insurance availability 
and affordability issue out there. 
But Jim, you mentioned that the market would be improved 
and while you won't predict how the premium prices might 
be affected, you said there might be a dollar impact. 
LYNN: Sure. Could I, you know, one thing I read put it 
very well. Last night, knowing I had to come in here. 
And someone said, I don't know whether it was one of our 
own people or somebody else, how can people tell us what 
the price impact will be, when the very reason we're in 
the mess and won't write some of these policies is, we 
don't know what the cost impact is of the situation as 
it is now. 

MR. 

Cass. 2 

In other words, if we can't write the insurance now 
because we don't know what the costs are going to be 
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MR. LYNN: (continued) 
given the nature of the system now, to ask us with a 
definite scalpel to say if you do these three or four or 
five things, that's going to have x effect, we just couldn't 
do that with real credibiility. 
One thing we do know, is the kinds of things that are 
being talked about here are necessary ingredients in getting 
a hold of the problem. They will help with regard to the 
problem. Now, it will take us time and experience that 
our underwriters can look at, and our competition's 
underwriters can look at, to see what kind of effect that 
has on the market. But we_want to write insurance. That's 
what we're in business for. 

We don't like seeing all these other things popping up in 
way of self-insurance and pools of doctors and the rest of 
it. I don't like the long-term implications of that in 
my business. But we've just come to the conclusion after 
being hit in the head so many times, we can't write that 
stuff. Now if they know'something we don't know, God 
love them, I hope they're right. But we just feel we 
can't write insurance in those areas. 

And in other areas, we had to reduce our limits and we've 
increased our prices in the hope that that will do the 
trick. Do we know that now? As Bill Betty was telling 
me when I was coming in and was getting my basic training, 
he says, name me another business that you're in where 
you get paid now for a product that you're not certain 
what it is until five, ten, fifteen years from now. 

MR. COMEY: Let me just respond to that also. I think if 
there's one thing that we've been able to prove to ourselves 
and others over the last five or six years, is that 
insurance is a very highly competitive business. Even in 
today's difficult climate, there's hundreds of underwriters 
operating in Connecticut- who compete for business daily, 
but a vast majority of the market. 

There is in fact a capacity problem in the business today, 
and like it or not, we're competing here in Connecticut 
for the available capacity that does exist in the business 
today. And meaningful tort reform will be looked on by 
underwriters as a very positive indication, and an 
indication that business may be able to be written in a 
very sound basis on a more predictable basis. And I think 
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MR. COMEY: (continued) 
past history has shown that the apparently competitive 
nature of the business will keep prices down. To the 
extent that meaningful tort reform does in effect reduce 
the cost of the system, reduce the cost of the tort 
system from what it would be without the reform and will 
make it more predictable, tort reform can't miss from an 
insurance consumer standpoint. 

It will generate additional capacity. That capacity will 
be used to compete for business, and competition for 
business will provide the best and most efficient regulator 
of prices in oux business to the benefit of the consumer. 
And I think the track record on that is very strong, 
particularly in recent times. 

SEN. JOHNSTON: I've asked the question but I don't think I've 
heard the answer, and perhaps it has been given, but the 
committee members I would think would want to know how 
the bill before us is going to affect, you know, the 
so-called crisis. What is about limiting or scheduling 
lump siim payments in tort cases? What is it about the 
screening panel items in our bill? What is it about the 
parts of our bill that is going to affect the availability 
of insurance, one, and the price of insurance, two? 

MR. COMEY: Well, let me just make a brief comment. As I just 
said, number one, it will — 

SEN. JOHNSTON: Relating to our package. 
MR. COMEY: Relating to your package as a whole, I'm not going 

to go through it point by point, but your package as 
a whole will tend to make the tort system more predictable. 
And I'm talking about what you're recommending to joint 
and several liability, and several of the other items. 
It will, in fact, create an environment that underwriters 
are able to deal with on a more predictable fashion. 
Given the nature of the business today, and the capacity 
shortage, it will encourage more underwriters to do business 
in this state. And if you can safely conclude, that by 
the inherent nature of the business itself, we're in the 
business to compete with each other. I spend about 90% 
of my time figuring out how I can compete with Mr. Lynn's 
operation. We're in the business to compete with each 
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MR. COMEY: (continued) 
other and it does in fact happen. And it has proven time 
and time again that that will inure to the benefit of 
the consumers by keeping the prices down. 
A 

As a matter of fact, if you take a close look at the 
situation, the problem isn't how to keep prices down. 
It's how to prevent them from going too low, so that the 
consumer and the policyholder has the funds available in 
reserve when the company is called upon to represent him 
on the basis of the insurance contract that he purchased. 

MS. WALTERS: Mr. Chairman, I have just one comment on jthe 
subject, too. I know you detect from insurance people 
when you talk with them all the tim§, a reluctance to give 
what perhaps you view as a definitive answer to the question. 
Our reluctance is to give a quantitative answer to the 
question. Those of us, and Dale and I are both actuaries 
by profession, and those of us who've been through this 
before on the subject of auto no-fault, and who believe 
we're pretty good actuaries, thought we could take a 
body of data and we could quantify it and come up with 
a number and say this is going to be the effect. 

And a lot of actuaries did that, and we were wrong. We 
were wrong, because you cannot predict behavior. You 
can make economic judgments, but if behavioral patterns 
change, the economic judgments will be off. 

REP. WOLLENBERG: Well, can't you go that far, though? And 
then say, but for behavioral problems. 

MS. WALTERS: I'm not sure how. ><In certain areas it might 
be easier even to quantify. The easiest area to quantify 
as I understand it, isn't even in your bill. The easiest 
area to quantify itself, and it's extremely difficult, is 
the area of caps on the awards. Even that is very, very 
difficult. But yet on a scale of 1 to 10 it rates higher 
in terms of quantitative judgment. 

REP. WOLLENBERG: I understand that, but can't you go to the 
point and then say but for behavior? 

MS. WALTERS: No, I don't believe in the kinds of things we're 
looking at — 

REP. WOLLENBERG: That's where you said the problem was. 
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MS. WALTERS: I want to complete my answer, and then maybe it 
will become clear what I'm talking about. In some types 
of behavioral things I'm talking about, would be, for 
example, if tort reform measures are passed, insurors are 
going to be reluctant, even if they could judge and come 
up with a number, and I doubt they could, but to put that 
into place before the fact, presumes that there will not 
be other elements working to undo the effect of some of 
these changes immediately. So it may never affect loss 
costs. 

Some of the other problems that we're dealing with here 
are, while there may be elements in the bill which are 
beneficial, none of us will know whether they truly will 
hold down the rate of increase in losses that insurance 
companies pay. Because they're addressing certain elements. 
But there are a whole lot of other factors that are working 
that are not addressing the bill to also drive up the loss 
costs. 
I don't know if there's anything which affects a whole 
question of frequency of claims, for example. There may 
continue to be more claims arising which have to be paid 
out of the pool of money. 

SEN.JOHNSTON: Well, I know there" are many questions here on 
the bill. Do you have any more questions? 

REP. WOLLENBERG: Well, I'd still like an answer to the question. 
MR. NARUK: One of the immeasurable or unmeasurable1 dtems is 

what the courts and the legislatures do. For example, 
during the period of time that I practices law, these 
changes have occurred. You can't actuarily measure them 
until after they have occurred, and you know their 
impact. 
The scope of governmental and charitable immunity has 
either been reduced or eliminated by courts and by 
legislators. Liability without fault has been expanded 
from people who handle dangerous things like dynamite to 
manufacturers of ordinary products that we use every day. 
Comparative negligence has replaced contributory negligence 
that was a total bar to recovery. Joint and several 
liability is expanded from people acting in concert to 
people who have no connection with each other other than 
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MR. NARUK: (continued) 
they were sued at the same time. How do you get these 
concepts in the abstract, and then quantify them and 
turn them into premium dollars, I don't know. The changes 
have occurred so quickly and have been so extensive, that 
essentially what they have done is to take and shift the 
risk from the individual involved or individuals involved 
to society as a whole through the insurance mechanism. 

REP. WOLLENBERG: But that's the whole theory of insurance, 
though. 

MR. NARUK: Right, and you're asking us to compute premiums on 
things we doii't know. ~ - -

REP. WOLLENBERG: I'm missing something, because I thought 
you had done that from the day you took the first penny, 
somebody took a penny and — 

MR. LYNN:: No, no, no, fundamental difference, Mr. Chairman. 
If you had a legal system that has been, let's say, in a 
relatively static state as to when people are liable and 
when they're not, and how you establish damages in what 
amounts, and you take that history and you have underwriters 
look at that, they say we can't say who it will be or what 
it will be, but on average in a given year, based on what 
went before there's going to be so many of these, and if 
we can get premiums from x number of people and divide that 
risk we can come out with a premium on this, and that 
will include a fair profit for us. 

What's happening is there's a whole bunch of other things 
going on. The product that we thought we were selling, 
which is the product to protect people against an injury 
under a legal system as it existed, has now become a 
different product under a different set of rules, which 
is constantly changing. Even that Supreme Court rule, 
get a mayor in here, have him tell you about what he 
thinks of the decision two weeks ago. Maybe the Supreme 
Court is right. I'm not arguing that. All I'm saying is, 
this is sure some new area of responsibility that our 
policies cover now probably, and if we have a general 
policy, and now we'll be faced the next time around, what's 
that cost going to be? 

REP. WOLLENBERG: Sir, all we're asking you to do is take a 
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REP. WOLLENBERG: (continued) 
look at what we proposed this time — 

MR. LYNN: Let me give you an example of that. On joint and 
several. I have no doubt in my mind that given the fact 
that in various kinds of cases there will be cases where 
the liability of a particular party will be less because 
that person will only have that business"s particular 
contribution to the injury and doesn't have to measure 
whether or not there was somebody else that doesn't have 
a deep pocket, or is bankrupt or whatever it may be, that 
we'll say when we're looking at it that we don't know 
exactly what the effect of that's going to be, but it's 
an affirmative one. ~ - -

And when we look at the other things that are happening 
out there that are not affirmative, that are in the wrong 
direction for us, our underwriters will make a rough 
approximation of a judgment and they'll do some offsetting 
in that respect. 
But if we came out of this hearing and said it will be 
x percent, let me say what would happen. Within three 
years it would be totally lost, that what we did was put 
the copy out on it that depends also on what happens 
to the system. . ~ 
But the situation we have is this. Our friends that are 
opposing, us in this regard are saying, you can't prove 
how much you're going to save. Well, we can't prove it 
because the rules are changing beyond these. But are 
these good moves that should be made, that's a part of 
any comprehensive package? The answer to that is yes. 
And to not make the moves that we know ought to be made 
because we can't pirove whether or not the price impact is 
going to be this much, this much or whatever it might be, 
I think is just courting disaster for the long haul. 

REP. WOLLENBERG: Sir, let me take joint and several, just as 
an example, you brought it up. 

MR. LYNN: All right. 
REP. WOLLENBERG: If two people are involved in the accident 

and they're both somewhat negligent, 10%-9Q%, and the 
10 percenter has the million dollar policy, and the 90 
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REP. WOLLENBERG: (continued) 
percenter has the $20,000 policy. And we haven't determined 
yet who did more damage to the individual in the car. 
Supposing he's a paraplegic. We don't know whether one 
hit him first, just bumped him off the road and the guy 
who hit him second came along, you know, we don't know 
that. There should be some weighing of that. 

MR. LYNN: Doesn't that go to the percentages? 
REP. WOLLENBERG: Of negligence? Not necessarily. I'm talking 

about damage. And this person is a paraplegic and it's 
going to cost a million dollars to keep him for the next, 
his life expectancy, whatever it is. And you folks are 
saying well, we want out of that, we don't want any part 
of that. And this fellow goes out, we assume he goes 
on Title 19 or something, somebody must pay to take care 
of this person for whatever his lifetime is. 

So, we then go to the people and we say, the State has 
got to take care of it, the federal government or somehow. 
So, essentially what happens is, whether they like it or 
not, the State or federal government gets into the insurance 
business. Isn't that — 

MR. LYNN: Yes, but that is true, Mr. Chairman. Quite apart 
from our tort system. If one of our people is hurt in 
the service of their country, there are Veterans 
Administration hospitals, too, right? A person can be 
born with a problem and the State with a heart will also, 
whether it's federal or State or local government, take 
that person and try to take care of that person. Now, 
suppose there were only one person who comes up from the 
street and does something terribly negligent to you or 
to me, and they have no insurance, have no nothing. 

That is paid for by the State, too. The question, 
though, is whether- or not it is fair in the tort system 
to impose the bigger obligations on someone who is 
responsible for part of it, but not all of it. Is it 
because they happen to be involved, that now you should 
load it up on them beyond what their percent is? 

REP. WOLLENBERG: Going a step further, who committed the 
damage? Not how negligent were you, but who committed 
the damage to this individual or the property? And that 
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REP. WOLLENBERG: (continued) 
has to be determined, it seems to me. Someone could 
be very minimally negligent and be the sole responsibility 
for the steering wheel going through his chest and making 
him whatever. 

MR. NARUK: I'd better get somebody in here to help you with 
the damage. I'm a little confused. 

REP. WOLLENBERG: First we find out who's negligent, don't we? 
Then we have to prove — 

MR. NARUK: Let me just say this. We have to say whether or 
not a person is negligent also relates to whetherror not 
that negligence caused the injury. If it didn't cause 
the injury it's irrelevant. If I'm stopped at a red 
light and I have a defect in my car, the fact that you run 
into the back of me doesn't mean that my negligence with 
regard to that defect caused the accident in any way. 
It was the way you drove that caused the accident. That's 
the issue. Not my negligence. 

REP. WOLLENBERG: Well, we do have to go a step further, it 
seems to me, though, and find out who did the damage. 
And it's not necessarily, first you find if anyone's 
negligent, a scintilla of negligence or whatever you're 
going to find. Isn't that true? 

: Let's have my favorite lawyer over here 
get into this act. I used to do that. 

STEPHEN MIDDLEBROOK: I'm Stephen Middlebrook, Mr. Chairman 
and I'm general counsel of the Aetna Life and Casualty. 
May I try and explain how this whole debate on joint 
and several works out in the real world, by taking a 
relatively current case, changing the facts slightly to 
protect the people who are now negotiating it but not 
materially. Okay? 

We have a 26 year old person who is somewhat, or is not 
totally intoxicated, steps out of the house on a cool 
summer evening, falls into a pool and hurts themselves 
very, very badly. There are six defendants, the plaintiff 
is able to round up to redress this injury. Let's assume 
plaintiff is 50% at fault, no more than that. If they 
were more at fault, then there would be no recovery. 
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AT.T. -MiDDEEBROOK: (continued) 
Five of the defendants have insurance and other assets 
totalling something like three or four hundred thousand 
dollars. That includes the homeowner, that includes the 
small pool contractor who put the stuff in, etcetera. 
Then the plaintiff finds a real biggy, finds a manufacturer 
of a liquid that when placed in a pool eliminates cloudy 
water, makes it clear so you can see the bottom of the 
pool. 
Guess who is the insuror of that chemical manufacturer. 
That manufacturer has a one million dollar product 
liability coverage. Suddenly, all of the negotiations 
are changed. Changed fundamentally because there is a 
very deep pocket now in the picture. 
Now, our analysis shows that that manufacturer is at most 
4% responsible. Why? We have no idea whether the liquid 
was ever used, we have no idea how long ago it was used, 
there is mass confusion here. We do know though, that 
the product works when tested, always has, does deliver 
promises, etcetera. But there is a little uncertainty, if 
they go to the jury, the jury may find, let's say 4% is 
a possibility. Under your current laws, Mr. Chairman, the 
one million dollars could be full exposure, and that will 
dramatically dictate the nature of the settlement 
negotiations, not the verdict. We only have verdicts in 
5% of the cases. 

This is the way settlements are played, back and forth, 
daily every day. With the law that's being proposed here, 
all that's going to happen is that that particular 
manufacturer will be responsible only for 4% of the loss, 
if that's what the jury decides responsibility is. 
So, if a one million dollar recovery is justified, we'll 
kick in $40,000 if I have my numbers right. And that's 
fair, I see nothing wrong with that, to have that system, 
to have that same distant parties paying the full 
million dollars under the current shape of the law, that's 
the way it works, with no right to recover against any of 
the other parties. That to me, is profoundly unfair. 
That is what makes insurance difficult to write, difficult 
to settle. 
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ATT. MIDDLEBROOK: (continued) 
We're talking now about claims people, not just underwriters. 
And this law that you have in front of you would dramatically 
change that — 

REP. WOLLENBERG: Steve, I think we can give you right to 
collect from the other parties, if that's bothering you. 

ATT. MIDDLEBROOK: That wouldn't necessarily do it. And why 
should we — 

REP. WOLLENBERG: You said that we don't have a right, and I'm 
saying I think we can give you that right to collect from 
the other parties. But you're negligent. Why should the 
plaintiff suffer if he's not negligent at all? 

ATT. MIDDLEBROOK: Well, in my example, he was intoxicated, 
and 50%. 

REP. WOLLENBERG: Well, the other thing we have to find out is 
he negligent per se? That's the thing we have to find out. 
Supposing he's not negligent at all? Not at all, the 
plaintiff. Why should the plaintiff suffer? 

ATT. MIDDLEBROOK: The plaintiff doesn't suffer, Mr. Chairman, 
he has six defendants to go after. 

REP. WOLLENBERG: Under your theory he could. He's got 
a million dollar claim, a legitimate claim, and there's 
only $500,000 worth of insurance other than yours, and 
you're only going to pay 40. So he gets $540,000, let's 
say. He suffers to the tune of $460,000. The plaintiff 
who was not negligent, no negligence. Why should he 
then have to go after the others and their empty pockets? 

ATT. MIDDLEBROOK: That's precisely the question that's in 
front of you. Whether that is somehow fair to have a 4% 
low liability defendant, because of deep pockets. Because 
of the fortuity of being in the picture, however tangentially. 
To step up to the entire alignment. That's what drives 
settlements. 

REP. WOLLENBERG: Is it fair for the plaintiff who was not 
negligent, when your client was negligent? 
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MR. LYNN: But you were negligent to the extent of 4%. Why, 
what is the logic of saying if you're 4% negligent, you 
have any connection with it? If I bumped you slightly, 
I'm now liable for whatever horrendous thing all the other 
people did, who were 96% responsible. We're going to write 
product liability insurance and general liability insurance 
on that kind of a basis over time? We don't know what the 
liabilities are that we're exposed to with that particular 
person that makes that product. We really don't, how do 
we write the insurance? 

REP. WOLLENBERG: We'll give you comparative negligence, and 
you go after the other people. 

MR. LYNN: They may not be insured. 
REP. WOLLENBERG: But why should the plaintiff suffer? 
MR. LYNN: I think I explained it, sir, and I can't explain it 

any more. 
REP. WOLLENBERG: I have a quote from you, Mr. Lynn, that says 

and you've confirmed it, the downside on our casual 
property business has clearly turned around, but we still 
way to go to1 achieve reasonable earnings for the risks 
assumed. But it is turned around. It's on the way back? 

MS. WALTERS: Slowly. That's one of the other points about 
the cycle, because it's so much longer and so much deeper 
than alternative cycles. The history of this industry, 
cycles generally have turned in about six years, three 
years down and three years up. We are seven years down, 
it's going to take a very long — 

REP. WOLLENBERG: Okay, I'm sorry I wasn't on time, and this 
may have been talked about and probably was, but when this 
started was it 19 79 or something — 

MR. LYNN: Depends on the company. Around there, '79, '80. 
REP. WOLLENBERG: And what steps were taken when you found out 

that this wasn't the right route to go, the decreased 
premiums? Or to keep them at the same level and not 
raise them. What kind of a process did this go through? 
Now you say you've got to raise them. Should you have 
raised them last year or 1983 or 19 82? 
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MR. LYNN: I will say, Mr. Chairman, that our company, it was 
well known about a couple of years into it got up and said 
this is absolutely ridiculous and we're just not going to 
write insurance with those numbers. And I kind of get a 
kick out of these people who find a grand conspiracy. 
Let me tell you what happened. We just watched all the 
competitors going by and taking all our customers. That's 
what happened, and people increasingly became concerned 
about it. The State Commissioner increasingly were 
concerned about it, and somebody finally out there said, 
uncle with respect to it, and started charging more, and 
then somebody else sees- that happening and they test the 
water with their client and so on, and one of the reasons 
for it is the reinsurance picture changes. 

No place you can lay the primary coverage off on our 
insured. If you can't do that, you're not going to write 
the policies. 

REP. WOLLENBERG: Let me just go back to something you started 
to say. 

MR. LYNN: If I might, you did say, Mr. Chairman, it's turned 
around. But how has it turned around? The reason in 
part it's turned around is because our premium prices are 
going up, but it's at the cost to our society of our not 
writing some policies we would like to write. It's at 
a cost of our not doing the full bore coverage that we 
would like to give, because we can't, because the system 
is progressively getting worse. It has not turned around 
in the sense of the societal problem that we're talking 
about today. It is getting worse, The way we're protecting 
ourselves is by not writing some of the policies, and by 
charging substantially more for others and praying, because 
we really don't have the data with regard to it, that it's 
enough. 

And we won't know that for three to five, seven years. 
REP. WOLLENBERG: I understand that, it's precisely my point 

that should we take a deeper look at this, or should we 
go off willy-nilly and do the things that you say may 
help? It looks like a good package, it looks like something 
might happen. Is that what we're doing? What if it doesn't? 
We've thrown out the baby. 



32 
kdc JUDICIARY 

1822 
March 31, 19 86 

REP. WOLLENBERG: (continued) 
I have one other thing. When you decided that the business 
was going by and you said let it go by, where it's foolishness 
to keep — 

MR. LYNN: No, we got back into the game because we were losing 
all of our customers, so we couldn't afford to do that. 
We had to go in there and keep on competing too. 

REP. WOLLENBERG: Okay, so you kept going down with the rest of 
them. 

MR. LYNN: Sure. 
REP. WOLLENBERG: Then there came a point, though. Did you 

say this is ridiculous? We've got to start going back 
up? 

MR. LYNN: We've been saying all along we should be going back 
up, that we shouldn't be charging those lower premiums. 

REP. WOLLENBERG: And did you go back up? 
MR. LYNN: But there are people out there offering the lower 

^premiums throughout the whole process, and we had to meet 
it. At some point, those people who were leading the 
charge down discovered themselves that maybe they were 
underreserved, or maybe they couldn't find reinsurors that 
would take it, and they stopped offering the better deal. 
When they stop offering the better deal, the market firms 
and starts going the other way. That's typical in markets. 

REP. WOLLENBERG: And that just happened. Did you talk with 
anyone, did anyone say our prices are going up tomorrow 
and therefore 

MR. LYNN: No, we don't do that, sir. That would be conspiracy. 
We follow, we file rates. You don't have to, your rates 
are filed when you charge them, at least in certain areas 
of the insurance. 

REP. WOLLENBERG: Yes, I understand that, but there must have 
been some planning in this. One morning you didn't come 
in andisomebody said we've got to stop this downward trend, 
we have to stop it, we have to start going up. Or did that 
just happen? 
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MR. LYNN: You can only do that because the market becomes right 
that you're able to do it. We wanted to do it all along, 
but — 

REP. WOLLENBERG: What makes the market right? 
MR. LYNN: What makes it right is there isn't anybody going in 

to our customer or somebody we would like to serve, and 
offering him less than the same coverage, and they're 
credible. 

REP.VWOLLENBERG: So are you saying that-you just followed the 
lead of the rest of the industry? 

MR. LYNN: We follow a market, we follow what the industry is 
doing. We all, someone will test something. They will 
try to test by way of taking an exclusion, I mean putting 
a new exclusion in a policy, and they'll say hey, did you 
hear Aetna did that. And then when they do it, they'll 
try it or someone else does it first, and then we try it. 
It's like an automobile, we just sold an automobile that 
way. Maybe you sold it without an accessory on that, on 
a special package. Hey, somebody had a new way of offering 
it, and that word spreads around very fast. And you know 
who tells you? Your customer. 

REP. WOLLENBERG: Okay, so you're saying that's the only way 
you find out is when somebody else does it. Your departments 
aren't going ahead and initiating some of these — 

MR. LYNN: Sure, oh, yes, when we see what the market is doing 
generally we will initiate, vis a vis our own clients, 
for example, from there. Of course. 

MS. WALTERS: Mr. Chairman, let me jump in here to see if I can 
elaborate a little bit. Organizations such as Insurance 
Services Office, which is an advisory statistical rating 
and research organization for the property casualty 
industry, and organizations such as A.M. Best and Company 
which gathers data, we put together industry-wide data on 
a quarterly basis. It became apparent to those of us who 
analyze the data and issue reports to industry, to the 
public, to the press, to anybody, that in mid-1984 , land 
getting into the third quarter of 1984, became apparent 
looking at the numbers, that prices were starting to firm. 
I think there were several elements. 
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MS. WALTERS: (continued) 
Reports coming back from reinsurance contracts, being 
renegotiated, which tend to happen two times a year. They 
tend to happen in July and they tend to happen in January 
when reinsurance contracts get renegotiated. The word was 
coming back that they were getting tougher restrictions, 
as Mr. Lynn pointed out, on reinsurance contracts. 
Also, as I mentioned earlier, for years and years and 
years, underwriting losses were growing, but investment 
income has continued to grow. Insurance company managements 
while they competed and they lowered prices, aid certainly 
didn't hurt consumers when they were paying very low 
prices, but investment income was always sufficiert to 
overcome the underwriting loss, so that insurance recognized 
operating profits. 

It was only in 19 84 that pre-tax operating losses started 
appearing. And when you look at it on an industry-wide 
basis you see, oh, Lord, half a year, three quarters of 
a year, large operating los ses, that tells you that the 
business is hemorrhaging. And in fact, '84 and '84 were 
a record number of insolvencies in the property casualty 
business. It was clearly, if I were, I've never worked 
in a company level, but if I were running a company that 
would be my sign as senior management for a company, I 
can start recovery. I can start firming my prices in the 
marketplace so I don't hemorrhage myself right into the 
insolvency pools. 

Because you could see how desperate the situation first 
was — 

REP. WOLLENBERG: Did it have something to do with the 
declining interest rates? 

MS. WALTERS: That lessened the rate of increase for investment 
income. But more than anything else, and I want to leave 
with this committee copies of this booklet here which has 
an incredible amount of facts and figures for you, — 

REP. WOLLENBERG: We have it. 
MS. WALTERS: You have it, oh, good. That I would refer you to 

a section in here that talks about paid losses, and how 
they have been growing. Critics have been saying, typical 
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MS. WALTERS: (continued) 
cycle, nothing unusual is going on here. It's just that 
the insurance companies wrote their business at too low a 
price. There's nothing unusual happening. 
Well, they're wrong, they're very, very unusual things 
happening on the loss side. GNP, statfidaild measure of f; 
economic growth was growing about 50% from 1979 to 1984. 
But when you look at what was happening with paid losses 
over that period of time, growing at a far greater rate 
than GNP. Overall, paid losses grew by 76%. Look at it 
by line of insurance. Commercial lines, paid losses grew 
by 92%. Commercial liability, the real problem grew by 
130%, during that period of time, when GNP was growing by 
5 0%. Something very unusual happened. 

GL and medical malpractice, 167% growth in paid losses, 
while GNP was growing 50%, more than triple GNP growth. 
So something was happening to cause those losses to go up 
at a very dramatic rate. 

SEN. JOHNSTON: Rep. Baronian. 
REP. BARONIAN: Yes. I think Mavis Walters has answered a lot 

of the questions that I had regarding the actual accounting 
procedures. I have just a couple of other questions I wanted 
to ask. 
Do the insurance companies have any standardized form of 
general accounting procedures or do they vary according to 
your own. I know it's a very — 

MS. WALTERS: Insurance companies accounting really is, there 
are several ways. For statutory basis, that is that 
prescribed by the regulators, called statutory accounting, 
and it's relatively conservative accounting. Because that 
is the primary responsibility of insurance regulators, to 
maintain the solvency and solidity of insurance. 
And the annual statements that are filed by insurance 
companies are filed in accordance with statutory accounting 
procedures. In addition, publicly held companies, such 
as the companies represented here, stock companies, file 
reports with the Securities and Exchange Commission, and 
they are adjusted to generally accepted accounting principles. 
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MS. WALTERS: (continued) 
The numbers that I quoted earlier on return on net worth 
and surplus figures, and the numbers which were in this 
booklet have all been adjusted to be consistent with 
generally accepted accounting principles, so that these 
figures therefore can be compared with other industries 
which have a different accounting method. 

MR. LYNN: And there's no, this is no secret. If you go to 
the annual report in the company materials, a company like 
ours or Travelers or the Hartford, in a schedule in the 
back there's a reconciliation between the differences 
under so-called GAP, General Accounting Principle reporting, 
generally accepted accounting principle, and statutory 
which are the ones we call for in this state. So you can 
see why one set of numbers is different than another, 
because it will be people will always be interested in 
what accounted for the difference. 

REP. BARONIAN: Right, but across the board they're basically 
consistent with one another, the companies, according to 
statutory and general accounting. 

MS. WALTERS: Yes, annual reports for other public documents. 
REP. BARONIAN: Regarding some of the insolvencies, do you have 

any figures on how many insolvencies there have been and 
what kind of companies? Are these mostly the boutique, 
so to speak, kind of companies that were specializing 
in various — 

MS. WALTERS: We know there were 40 insolvencies in the two 
year period '84 to '85, and I'm not sure that all the 
books are closed on '85. 

REP. BARONIAN: These were property and casualty companies? 
MS. WALTERS: That's correct, property and casualty companies. 

According to the former president of the National 
Association of Insurance Commissioners, Commissioner 
Spaudry of Iowa, there are a greater number of companies 
on this so-called watch list of the regulators, to take a 
close look at them than there has ever been before. 
Something like 16 or 17% of the companies operating in the 
country today are on that watch list. 
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REP. BARONIAN: So there's still a threat of more insolvencies 
down the line. 

MS. WALTERS: Yes, there is. With operating losses as I indicated, 
in 1985 over five billion dollars, there's still great 
concern. 

REP. BARONIAN: Okay, one final question. We all know that the 
federal government is determined to do something about the 
problems. We hope they're successful. At least I do, 
regarding liability problems, malpractice so forth, and 
so ion. If the State of Connecticut adopts or embraces any 
of the bills that are before us today and other states do 
not, will it make an impact, or what kind of an impact will 
it make? Is it necessary, in other words, to have most 
of the states adopt similar legislation before we find that 
there's going to be any results in availability of insurance, 
premiums, so forth? 

MR. LYNN: I had to ask that question earlier myself. It will 
have an impact. First of all, Connecticut is not alone in 
its consideration of this. Front page of the New York 
Times, today gave a kind of update as to what is happening 
in various states, at least by region in the country. Some 
states have already taken some limited action. What we 
see happening in many of the states is that they will take 
an initial batch of things that they're doing, and then 
study further to follow on activities, and therefore, the 
first effort is not the only effort. 

But even one state at a time, for the actions that are 
brought in that state that have as their nexus the place 
whose law you turn to for determining whether there was 
negligence or what the major damages should be, if that 
state's Connecticut it means that when we're writing 
insurance that involves activities in that state, we take 
it into account. 

REP. BARONIAN: So that it will have almost an immediate impact 
on the industry. Anticipated. 

MR. LYNN: Indeed, yes, because we look at that data by 
geographical areas as well as other ways. 

ATT. MIDDLEBROOK: If I can join with several good examples, 
you can start with this microphone. 
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SEN. JOHNSTON: Yes, no. Those are amplification mikes, they're 
recording. 

ATT. MIDDLEBROOK: To change the climate of claim representatives, 
to negotiate settlements applying in this state by bringing 
there a joint and several rule to limit the apportioned 
liability according to liability, then I think we'd make a 
difference in this state with respect to a lot of risks 
that are insured in this state. That will happen 
regardless of what Massachusetts and New York does. 

On the other hand, clearly the more states that you get 
into, this kind of a reform movement, and the more 
consistent it can be, the more that a national insurance 
company covering national risks can redress the current 
environment which we offer. And there probably is some 
case where some federal legislation has that oversight. 
But the answer is, that every state else in the reforms 
of this bill help a lot. 

This is also a bill within state, as I'm sure you know. 
REP. BARONIAN: So you see the joint and several liability 

bill as probably the most significant or substantive 
bill that we have before us. 

ATT. MIDDLEBROOK: It is certainly one of the most significant. 
REP. BARONIAN: That would impact. 
ATT. MIDDLEBROOK: I think the collateral sources rule is 

also a significant provision in this bill, because there 
are studies that do show that if you can allow collaterals 
to be considered, they will save money in the overall 
process without penalizing the plaintiff. The plaintiff 
gets compensated 100% when he gets paid by a collateral 
source. 

REP. BARONIAN: Thank you. 
SEN. JOHNSTON: Rep. Nania, followed by Sen. Upson. 
REP. NANIA: Thank you. Rep. Nania from the great northwest. 

I'd like to try to change the ground of this discussion 
just a little bit. Because you state there is a crisis and 
that this is cyclical, but I believe in fact that everything 
that's being proposed here while it's attempting to adjust 
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REP. NANIA: (continued) 
the system, in my opinion really is ignoring a basic 
flaw, a basic fault in the system. That common law, 
even a little child was deemed to know that if he stepped 
in a hole he might get hurt. We have a situation, a fact 
situation which has just been described in which you tell 
me that a drunk who got himself drunk, fell in a swimming 
pool which I imagine was much like most other swimming 
pools, and now someone's going to pay him a million dollars. 

I realize no promises made. Now the average person who 
sits in his living room and watches television and sees 
something like this, first of all says, why. did the damned 
fool fall in the hole to begin with. And secondly, what 
is the matter with the courts and the legislatures that 
they are allowing such a thing. 

We've got a basic tension here, I think, between our 
public policy which on the one hand says we have to 
protect everybody that gets hurt, and the law on the other 
hand that says unless you do something wrong, you'oughtn't 
to be penalized. 
So we've taken a concept from the common law, negligence, 
and we have at this point twisted it so far out of 
recognition that we have, you just described, liability 
without any fault, not just for dynamiters, but we're 
approaching that for everyone. 
Now, you five people in terms of insurance and the law, 
probably know more about those two items, collectively, 
than anyone in this state and I suppose, anyone in the 
world. I'm going to tell you what I don't hear you saying 
here today. I don't hear you saying in the long run, 
this is what we need to do. What you're saying is, we've 
got some problems. If we tinker here, tinker there, we're 
going to solve those problems for now. 
You're going to be back here, this room's got a lot of 
people in it now. The next time you come back we'll be 
holding the session in the Hall of the House, because it 
will be an even worse crisis. I'm probably going to support 
the kinds of changes you make. I do so reluctantly, 
because I think first of all they twist the law which I 
think could be something beautiful into weird and fantastic 
and monstrous shapes. On the other hand, as a public policy 
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REP. NANIA: (continued) 
maker, I want to see people be protected. On the other 
hand, I expect you gentlemen really to have the longest 
view of this. And I'd love to have you tell us, look, 
this system, the direction this system is going is too 
expensive, it's not working. And in the long run we need 
to change it, and how are we going to change it. 
And that's really what I'd love to hear from you, either 
here or any other time in the next five or ten years. 

MR. NARUK:, You put your finger on the exact issue. And 
that is not the. question of whether or not these people 
need to be taken care of, but by whom and for what reason. 
First of all, insurance really was a substitute for the 
person's responbility for his fault. If you are not at 
fault, there was nothing to insure. Once you got away 
from the fault system to where you became a guarantor 
where the person was going to become compensated, then 
we moved into the deep pocket theory. Then the issue was 
not one of fault, how much money was there. 
Well, at this point, you're going to have to decide whether 
the funding for the unfortunates in this society is going 
to be done by the insurance industry or whether it's going 
to beidone byvgo'sernmeifit or some other mechanism. If it 
is done by the insurance industry, if that's the evolution 
of the law, and that's the decision that is made by the 
Legislature, then you're going to face these problems of 
affordability and availability with prices going up and 
availability shrinking. It's inevitable. You have to 
decide whether you stem the tide at this point. 

REP. WOLLENBERG: Let me say it's not the insurance companies 
that we want. The people that pay are those people who 
pay the premiums. Not the insurance companies. 

MR. NARUK: Well, the insurance companies stand in the stead of 
the person who is at fault. That was the point I tried 
to make earlier. We're just the backstop to them. If 
they don't have responsibility, we should not have 
responsibility. Look at the substitute to that effect. 

REP. WOLLENBERG: And I'll take it just a step further, I got 
into it with Mr. Lynn a little bit ago, if the state or 
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REP. WOLLENBERG: (continued) 
the federal government is going to have to take care of 
these people because the deep pocket theory doesn't seem 
to be working any longer, and they're going to have to get 
into the insurance business somehow to that extent, whether 
they tax everybody ten dollars and put that as the premium 
or whatever you call it, however they do it they've got to 
have, they have to start having some kind of reserves or 
we pass the appropriations bill every year and that takes 
care of all that. 
And they get into that part of the business, where does 
that end? And why can't they also get into the lucrative 
part of it, with the life and all the other parts of it, 
the health and whatever makes the money for insurance 
companies? 

ATT. MIDDLEBROOK: That's what happens in New Zealand. In New 
Zealand all insurance is written by the state. They have 
a system where the state wrote all the insurance policies 
and also they have a state where they took care of all 
the banking business, they also have a state that took 
care of all the functions. 

REP. WOLLENBERG: Oh, I agree with that. We do that every 
day. -

: You wouldn't worry whether the price changes, 
I've got to tell you. 

REP. WOLLENBERG: Last year we passed abill that was the tip of 
the iceberg and we all know it, and the head of the 
candle, and give us just a little something this year. 
That's what we've got to have, that's what we heard out 
there. And not this year it's a little more, next year 
it's a little more, and you know, maybe this is the head 
of the candle in the tent. Maybe we are going that way. 
if private enterprise can't — 

MR. LYNN: Part of it, Mr. Chairman. You know, Time hit it 
on the head when they said the nation once proud of its 
frontier individualism, has gradually adopted a no-risk 
mentality based on the belief that if anything bad happens, 
someone should be made to pay. But as damage awards lose 
any connection to actual damages, and insurance companies 
flail around anxiously, that someone is turning out to be 
everyone. 
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MR. LYNN: (continued) 
It's kind of like Peanuts, we've met the enemy and they 
are us. The situation is one where we care as a nation, 
we care about people being hurt. We care about pain and 

Cass. 3 suffering and you can't see these people that hurt without 
caring about them. It's a tragedy. There are other people 
that are in equal situations, as I say, whether they're 
in a veterans hospital, or whether they're born that way. 
So when we find ourselves in a context where there is 
someone with a deep pocket, we say what the heck. We can't 
measure pain and suffering, but we do know that this person 
hurt an awful lot and what the heck, one or two of these 
claims isn't going to make that much difference in the 
overall situation. 

And the heart says give. And you can understand it. The 
problem we're facing is we're coming up in this society 
with new rules all the time to get into that pocket, so 
that you dig into it more and more. And we're getting to 
the point that when we go back to the people who are 
paying for it, they can't pay for it, or we can't even 
predict enough to know where it's going to know how much 
to charge them. And that's the real problem. 

These are sad cases. They are tough situations, whether 
they were your children or other loved ones. Who wants 
to have this? No one wants it. But you can't run a tort 
system on that kind of a basis, is what we're saying. 
If this society wants to give every veteran of the United 
States who's in pain and suffering in a veterans hospital 
five million dollars for defending their country and their 
liberty, then let's put that up and let's do it. And if 
someone has been hurt, but we have to contort our classic, 
the system we've had in this country on torts, in order 
to give that money, then let's talk about something that's 
like a workmen's comp statute, and if you're hurt no matter 
whether there was negligence or not, give them some money 
for it. 
But you can't afford on an erratic basis, two people in 
the same situation, different courtrooms, maybe the same 
courtroom at different times. One will get pain and 
suffering here, the other one gets it here. It's a system 
that's so erratic and yet the amounts involved are so 
large we don't know how to carry out classic function as 
insurors. 
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REP. WOLLENBERG: But, sir, when you get to the courtroom that's 
the jury system that we're talking about. Maybe that's 
what we need to do away with. 

MR. LYNN: But, no, there are, it's multiple causes. We're 
trying to tackle the things here. Two things are happening 
here, though. The American people are becoming familiar, 
I think more and more, to that there is a cost. And but 
there are specific things we know that we think are wrong 
and should be corrected. Now, you noticed in my testimony 
I said we urge you to continue to work with and grapple 
with the business of a fair way to handle the pain and 
suffering. And we do urge that. -

I'm not here today with regard to wh&t those answers are. 
We would like to work with you in that connection, too, 
but we do know that that's a substantial and growing 
element of what's wrong here as to how we go about doing 
that. What the solutions are? I think we do need to have 
that brought out and discussed. 
That committee didn't come out with something. I think 
this is a very hard issue. It's a tough issue. 

REP. NANIA: Mr. Lynn. 
MR. LYNN: Yes, sir. 
REP. NANIA: Back when the industrial revolution was just getting 

going, 100 years ago when industrial accidents began to 
take place, and they were very serious accidents, we had 
a similar kind of crisis, and the result of that crisis, 
and my history is not going to be exact, but the result 
of that crisis was a system of insurance which you have 
just referred to, called workers compensation, in which 
premiums, damages, are predictable and certain. 
Have you given any thought or any members of your group 
given any thought, that's a system by the way that's 
totally separate from the kind of tension we've seen 
between insurance policy and tort law. Has any state, 
any nation to your knowledge, experienced with a workers 
comp-like system or personal injury? 

ATT. MIDDLEBROOK: That is the New Zealand system, where 
everybody who, there is also as you now know, a federal 
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ATT. MIDDLEBROOK: (continued) 
law now in the debates where the product carrier that anybody 
who's hurt could get paid without going to court if they 
were willing to give up things such as noneconomic damages, 
and punitives. It's a very simple system. It's very 
healing on its face. We've looked at it very hard. It 
is fundamentally flawed in number of areas right now, and 
no one knows this day whether those flaws could be fixed. 
But they give questions as to how many claims would 
surface that never surfaced under the court system, can 
we carry the cost of that. I think the question you asked 
earlier is a_very good one. What is the tort system? 
What should it be? I wish I could unveil for you today my 
vision of a perfect tort system. I don't think it's this 
system, that much I know. I don't think you think it is. 
I'm not sure any.member of the committee really things-
today's system really is the right one. But I'm not 
embarrassed to come back to you in maybe two, three, four 
years in a row with new provisions that would try and get 
at parts of this law that work less well today than they 
did. 

And I'd love to be able to package it, one time, in one 
session. But you can learn a lot in this business, and 
maybe we've come pretty late to this state with any changes 
at all. But I don't think that we can be faulted for 
not getting it together in one year. I don't have any, 
noneconomics as Jim Lynn has mentioned. We don't, we're 
not advocating that. 

The first witness today, testimony seemed to imply that 
there's caps. There are no caps in this bill, we're not 
urging it. We do think there must be something to insure 
a cap for the great portion of the awards that we have. 
But we don't have a sophisticated proposal. There are 
constitutional issues involved. This one really, really 
does demand some sort of a commission which devotes itself 
with care and commitment of this Legislature to come back 
at a time circled with proposals, with the right to take 
that money, with the right to go to the public and hear 
all sides of the issue. 

And I don't know how we're going to come out or not. We've 
had some very elementary thoughts about how you could 
define, rather specifically define a serious injury and 
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ATT. MIDDLEBROOK: (continued) 
address them with some kinds of specific noneconomic 
damages. But that may not test out too well when we play 
it in the debate here. We just can't wrap it all up. It's 
too complex a system. 
So we very definitely will be coming back to deal with 
it in other legislatures in future years to try and make 
it better, and hopefully someday we'll achieve your 
visions. 

REP. NANIA: Mr. Naruk? 
MR. NARUK: Well, I think Mr. Middlebrook has covered it. I 

would just say one of the problems with the law, and you 
seem to be astute in the law to some extent, is it's 
always floating and it's changing. And workers comp 
now comes back sometimes to bite us, in situations where 
the liability of workers comp is imposed. But then for 
some reason or another there is a loophole. 

For example, the employer may also have manufactured the 
machine on which the employee is injured. He now has 
two cause for actions workers comp case, and then he sued 
under the tort system under strict tort liability for the 
damage from the product. So it's heads I win, tails you 
lose, no matter what. So we do have to watch out for that. 

ATT. MIDDLEBROOK: We do incidentally have a few recommendations 
of modifications on this bill, Mr. Chairman, which we will 
submit by written testimony, and based largely on the 
Governor's Task Force findings, so we're trying every day 
to try and — 

REP. NANIA: You should know that in law school the game was 
how do you sue out of torts, excuse me, how do you sue 
out of workers comp, that was — 

REP. WOLLENBERG: I just want to say thank you to Steve, 
because that's the first time I've been accused of being 
dilatory because I want to study this a little more and 
not put all of this in this year. Thank you very much. 
The first time I've heard it. But of course, we were not 
totally in this whole process as you know. It's kind of 
new to us, too, having only gotten this a few weeks ago. 
This study that went on all summer was kind of outside 
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REP. WOLLENBERG: (continued) 
of what we might wa:nt to look at. So I think, you know, 
thank you very much, Steve, for saying maybe we need to 
study this a little more. 

REP. NANIA: Remember what I said about stepping in a hole? 
REP. BARONIAN: But you don't want that for a substitute for 

some of this legislation before us? Thank you. 
SEN. JOHNSTON: Rep. Dudchik, followed by Rep. Cunningham. 

Oh, forgive me. 
SEN. UPSON: Judge Naruk, how long were you in the judicial 

system? 
MR. NARUK: Just shy of fifteen years. 
SEN. UPSON: Fifteen years. You handled just the civil side, 

usually the juried matters? 
MR. NARUK: No, I guess I handled everything from small claims, 

murder, and wrongful death — 
SEN. UPSON: Okay, if we pass the joint and several liability, 

how would that affect, if you can remember, the type of 
cases? Would it cut down substantially the number of 
cases that are brought to the Superior Court? 

MR. NARUK: I don't know that it cuts down the number of cases 
that are filed. The real issue — 

SEN. UPSON: I mean you're experienced now as a judge. 
MR. NARUK: I understand. But I'm trying to get to the point 

that was alluded to here by Steve Middlebrook and Jim Lynn, 
and that is that the test in the courtroom is what will 
happen at the time a judgment, either a jury verdict;or 
if a judge decides the case. Then you discount it from 
what the ultimate is. 
So when you get under joint and several, it becomes a 
question of who wins or loses. At the end of that case, 
and then discounting it. Do you follow what I'm saying? 

SEN. UPSON: Well, now I'm asking you, in your fifteen years 
experience, do you think it will cut down substantially 
the number of suits that are filed? 
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MR. NARUK: Yes. I mean if you want a straight answer, yes. 
SEN. UPSON: All right, a percentage? Could you give us a 

percentage? 
MR. NARUK: No. 
SEN. UPSON: It's predictable, though, right? 
MR. NARUK: Did you just want a yes or no answer? It's 

certainly good common sense would indicate you could 
reduce the number of defendants and you would reduce the 

-awards at the end and therefore there's no sense_ in playing 
the game if you can't get anywhere. 

SEN. UPSON: Judge, another question. The jurors are now 
selected from the motor vehicle list, is that correct? 
I don't know, do you remember when that went through? 

MR. NARUK: Seven years ago. 
SEN. UPSON: Seven years ago. Do you think that has changed 

the character and make-up of jury versus the way it used 
to be selected, I believe it was by the selectmen picking 
people? 

MR. NARUK: It wasn't the selectmen. It was the jury 
commission process through the clerk's office and so 
forth. I don't think that the way of selecting the jury 
has changed the result. I think the philosophy in our 
society has changed. No matter how the jury is selected, 
the awards are greater. 

SEN. UPSON: All right, and Judge, it's been recommended here 
that we limit plaintiffs' fees they pay their attorneys. 
Also people have suggested that the defendants should 
also be limited in the amount of money they can spend on 
counsel. Do you have any suggestions on that? Not just 
a yes or no. 

MR. NARUK: Your bill as I recall, has a sliding scale, so 
that the percentage decreases as the amount increases, 
which would make sense. Let me just deal with both sides 
of the question. You've seen that Rand Institute report 
which in effect said, that two out of every three dollars 
in the asbestos cases went to the legal profession and to 
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MR. NARUK: (continued) 
the processing of the law suits. My point, very simply/ 
is a system that has an expense item of two dollars in 
processing costs to deliver an end product of one dollar 
there is something wrong with it, and it should be fixed. 

SEN.UPSON: But that's not the average. And again, you're very 
familiar with the judicial system, 15 years dealing with 
lawyers in very complicated matters and you're a good 
judge. We all know that. I daresay any attorney in this 
room would be hardput and there are a lot of attorneys as 
the Hartford Courant pointed out in this committee, and in 
this room, I daresay that to say that 40 or 50% of the 
fees collected go to attorneys, I think that would be 
hard to justify in Connecticut. 

MR. NARUK: Well, it partly depends upon the size of the 
verdict, because it is a contingent thing. 

SEN. UPSON: But obviously asbestos are a separate thing. I 
don't know many attorneys in Connecticut that handle it. 

MR. NARUK: Let me look at something else for a moment, 
although we've had plenty of asbestos cases in Connecticut. 

SEN. UPSON: This is on the subject of fees. 
MR. COMEY: I would say on general liability cases, as a whole, 

that number is about right. Two dollars in legal fees for 
every dollar. 

SEN. UPSON: Maybe we should have Van Norstrand do a poll on 
that also. I have never, I don't know of that in my 
practice. 

MR. NARUK: There is one other issue here — 
MR. COMEY: No, that's for the plaintiff and the defendant's 

costs. The plaintiff and defendant. 
MR. NARUK: We're talking processing costs. It's not just 

plaintiffs. 
SEN. UPSON: Well, I'm worrying about the plaintiff's costs. 
MR. NARUK: Thre's another thing here that people forget, and 
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MR. NARUK: (continued) 
that becomes the attraction, the magnetic attraction of 
the large verdict. And this is indicated in Connecticut's 

filings. You were talking about the number of law 
suits. Now Judicial Department statistics show that the 
filing of medical malpractice and product liability cases 
has increased 126% and 60% respectively between 19 79 andJ 
19 85. Other tort claims only went up 19%. Now, why did 
medical mal and product liability shoot up so high? 
Because that's the fastest growing area in the size of 
the verdicts. 

But it's in Connecticut and nationally. So the bigger the 
pot of honey, the more flies it attracts. It's as simple 
as that. 

SEN. UPSON: Some people may have other reasons. Mr. Secretary, 
you're right. Secretary of HUD and everything else. 
The use of seatbelts was argued for us last year by the 
insurance industry and the car industry and everybody 
else, the use of seatbelts would cut down substantially 
those injuries suffered by people in Connecticut and other 
states. Is that so? And how has that affected your 
industry? 

MR. LYNN: : Gee, I don't know the answer to that. 
MR. COMEY: The answer is yes, that it has had a favorable 

impact on law suits. I can't give you the direct percent. 
SEN. UPSON: Will we see it in relief in premiums? 
MR. COMEY: Well, I would think that premiums would be reflected, 

yes. 
SEN. UPSON: When? 
MR. COMEY: It probably already is. 
MR. LYNN: Well, wait. Let me tell you how hard it is in part. 

At ithe same time the price of gasoline is going down, right? 
SEN. UPSON: 93<? I paid today. 
MR. LYNN: Right, and as the price of gasoline goes down, what 

do people do? They drive more, right? 
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SEN. UPSON: I, well, not necessarily. 
MR. LYNN: Well, they do. It's a fact. They drive more. And 

when they drive more, now you've got countervailing things 
that may with increased frequency have the thing going the 
other way. I think there are ways we can gather some of 
this information, we will. All I'm saying is, I've become 
a real believer that you have to look at statistics very 
carefully. 

SEN. UPSON: Mr. Secretary, I normally would agree with you, 
but since the cost of cars have not gone down, just the 
fact that the smallest component which is gas, that does 
not affect my driving habits. Coming up here to this 
hearing does. 
Last question, Mr. Secretary, do you think we shiould have 
uniform standards on a statewide basis affecting the, 
let's say accounting practices, whatever affects your, when 
you have to come before our 72 man, person department in 
Connecticut, $55 billion, I thought you were smaller than 
that, $55 billion corporation and you're evaluated on a 
yearly basis by a 72 person department here in Connecticut. 
I think that, just comparison-wise, just the staff-wise, 
is completely unequal. That's not your fault, all right. 

If the states got together and had a uniform record system, 
I guess it's two years for Connecticut when some people 
say it should be ten years. And if they had a uniform 
system for evaluating you and record retention and other 
things, would that help the industry, or would that help 
solve at least the questions we have, let's say the people 
are fearful that you're not telling us all. 

MS. WALTERS: That's exactly the say it works today. 
SEN. UPSON: Oh, it is uniform? 
MS. WALTERS: Yes, sir, within the National Association of 

Insurance Commissioners, the annual statement blanks I 
referred to earlier that each insuror must fill out and 
file in each state, those are all recorded and reported and 
go into the NAIC data base, and they constitute the early 
warning system which all of the regulateds together 
analyze. And it's on a joint basis, that in fact examinations 
of insurance companies are conducted by a very expert and 
very experienced financial hxaminers from different states 
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MS. WALTERS: (continued) 
around the country. So they do do this. 

SEN. UPSON: Do they call for a two year record retention? 
MS. WALTERS: I don't know the specifics of what's held. 
ATT. MIDDLEBR00K: Record retention is a problem. We have 

alluded to it earlier. 
SEN. UPSON: So possibly they're uniform but weak. 
MS. WALTERS: Well, in terms of the specific aspects of record 

retention, I*canVt speak to. But in terms of their 
evaluation, the financial solvency and solidity of 
companies, a review of the annual statement information 
which is all done through the centralized NAIC data base, 
that that is all done in union with all the commissioners 
around the country. 

SEN. UPSON: The last comment I'd like to make. First of all, 
I appreciate the chairman coming, not that the other 
people aren't welcome, but to show the interest on the 
part of Aetna. But it's very difficult for a lawyer, and 
I am, to as some of the rest of us, and to have people 
with legitimate claims to be limited on how much they 
can collect through no fault of their own. And I think 
the joint and several is a very difficult thing to limit. 
I think as Judge Naruk alluded to, it will cut down on 
a substantial amount of law suits. And I think there are 
some areas, and my father at age 82 alluded to some last 
night, there's going to be a problem of comparative 
negligence. 

I mean, how many percentage-wise, Judge, could you just 
answer that since you're agreeing with me? 

MR. NARUK: I'm agreeing in principle. When you questioned me 
about numbers — 

SEN. UPSON: No, just on the parts you shook your head on, or 
agree with me on. 

MR. NARUK: No, I was thinking that the problem is frequently 
referred to as the orphan share, after you whack out the 
negligence and how that's to be done. And that's something 
for you folks to deal with here. 
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MR. NARUK: (continued) 
How do you divide up the uninsured portion, and that 
really is the issue. 
UPSON: All right. Thank you very much. 
JOHNSTON: Rep. Dudchik. 
DUDCHIK: Thank you, Mr. Chairman. A number of questions 
to Mr. Lynn. First of all, I think the way this issue 
has been turned around is masterful. It started out as 
an insurance crisis, quote unquote, and now through massive 
efforts by the insurance industry and the IAC, it's now 
being perceived as lo and behold, a tort crisis. And I 
get letters daily from computer-generated, or what have 
you. 

The first question is, how much money is the industry 
spending to make this turn-around, that's number one. 

MR. LYNN: Well, first of all, by use of your words turn-around, 
if that's supposed to mean that I incorporate by reference 
your description of what's happened here so far, it does 
it all. If you mean what have we been spending with regard 
to consideration of the law suit crisis, what should be 
done about it and the like, substantial sums. 

REP. DUDCHIK: Do you have a few figures? 
MR. LYNN: Of course they are, because this is vital to our 

industry. It's vital to the society. We want to save 
this business. We like insurance, and it's providing a 
lot of employment to our people, and it provides a 
societally important thing. 
You ask a banker when he's going to make a loan to a 
small businessman as to whether it's important that that 
small businessperson has insurance or not before the 
banker will make the loan. 

REP. DUDCHIK: But Mr. Lynn, you have no figures about — 
MR. LYNN: I don't. It's a substantial sum, it's a substantial 

sum of money. Does anybody else have figures? How much 
have we got? 

SEN. 
SEN. 
REP. 
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MR. COMEY* We're basically, sponsored by the Insurance 
Information Institute, have a public awareness campaign 
I think, that costs five or six million dollars. Shared 
by the entire industry in effect, to express specific 
issues with regard to the law suit crisis. 

REP. DUDCHIK: That's, as Rep. Cunningham alluded, that's two 
dollars for every person in the state. You can break it 
down that way. National. I misunderstood. I asked for 
the state. How much you're spending here in Connecticut. 

MR. COMEY: Nothing like that. It's a portion of that. 
Essentially. _ 

ATT. MIDDLEBROOK: I think you're right. John Blair probably — 
REP. DUDCHIK: Well, I'll be sure to ask John the question. 

My second question is, what outside of this fight for 
tort reform, what's the industry doing? What are you doing? 
What is Aetna doing to clean their own house, if you will? 
Tightening the belts internally — 

MR. LYNN: Well, let me say just something. We're not alone 
in doing this. When certain areas were deprived of 
insurance, then that started becoming the, what particular 
companies were doing. Now we have the municipal assistance 
program where we're trying to help in that connection, to 
provide coverage at least to some extent that wasn't there 
before. 

The same thing has happened in a number of other areas. 
We, as a company, are taking a look at some of the areas 
where there is a denial of coverage now, to see whether 
or not there are ways, either by coupling it with new 
procedures or exclusions and the like, we can at least 
write something that the person can go to his banker, 
others and say, look, most of it's covered. But they 
aren't covering all of it. 
I think there's a genuine effort going on in parts of 
the industry on liability of employees and so on, and 
officers and the rest. I notice on the nonprofit side, 
work being done there. We're all trying. I've sat with 
my engineering department to see whether there are new 
and more sophisticated ways that we could be dealing with 
risk prevention, in other words, to hold down the amount 
of harm that is done, so that we could improve our 
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MR. LYNN: (continued) 
underwriting and not be, to be more precise than we are 
now in our underwriting and where we do it. Believe me, 
we don't want to leave a stone unturned for two reasons. 
One, we don't want to be in a position to be vulnerable 
to the claim we aren't writing the insurance we should. 
And secondly, we are in a business for profit, and if 
I could write that insurance and sleep nights, I'd like 
to write it and make the profit on it. 

MS. WALTERS: To expand on this, too, in terms of what the 
insurance industry is doing in these difficult times. 
There was recognition as long as eight or nine years 
ago that the current general liability policy, what used 
to be called the comprehensive general liability insurance 
policies, simply was not working well at all, for those 
types of injuries which evolved, latent injury or long-
term diseases. 

Through Insurance Services Office, which is a policy 
advisory organization as well as rating and statistical, 
in fact we have been working to develop a new, modernized, 
simplified, commercial general liability policy program. 
That program was filed countrywide in 1985. We had even 
more refinements, policyholder enhancements built into 
that program. It involved both the current version and 
the new claims may version. We are conscious that the 
new CGL program is going to go a long way toward assisting 
in making insurance available to many risks who otherwise 
may not be able to purchase an occurrence policy at all, 
and we believe that the claims made version, in particular 
will offer price advantages, thereby addressing the 
affordability program. 

And in fact, these policy form changes will be very helpful 
over the long term because they will introduce greater 
stability in the long term, in the pricing structures. 
We're not having to price so-called long tail, under the 
claims made version. 

So the industry hasn't just been sitting around pointing 
fingers at others and saying you have to take care of the 
problem. We have been addressing that which is under our 
control. 
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REP. DUDCHIK: And finally, how many awards have been in excess 
of one million in Connecticut last year? 

MR. NARUK: I don't have it for Connecticut, but I can vouch — 
REP. DUDCHIK: Well, I'm not concerned nationwide, just here. 
MR. NARUK: In which the State of Connecticut was a defendant 

and in which Travelers which was the insured, it was 
Darcy against the State of Connecticut and it was a one 
and a half million dollar verdict for an accident on Route 
-84 with two drunken drivers were racing with each other. 
One of them hit one of those speeding barriers, catapulted 
in the air, went over on the other side, killed two 
people. The State was sued, the verdict was one and a 
half million dollars. It was just reversed about six 
months ago. 

REP. DUDCHIK: So that's once. So you have no statistics on 
that. 

REP. WOLLENBERG: It was reversed, though. 
MR. NARUK: It was reversed because the laws that were stated 

to the jury was totally in error. 
REP. WOLLENBERG: But it was reversed. And that's our system. 
MR. NARUK: Well, wait a minute, he asked what verdicts were 

rendered. A jury rendered a verdict. The fact that an 
appellate court set it aside because the judge's 
instructins were in error, is a different issue. 

REP. DUDCHIK: I should have rephrased my question, Judge. I'm 
sorry. Thank you. 

SEN. JOHNSTON: Excuse me. We can barely hear the testimony up 
here. If you must havea conversation, have it in the 
hallway, please. Rep. Cunningham. 

REP. CUNNINGHAM: Yes. I can see, going back a few minutes 
ago when you were talking about the system on the 
insurance and changes in it, that right now our system 
is neither fish nor fowl. We're neither at the point of 
saying that it is a matter of negligence, nor the point 
of saying that it's no fault for everything. 
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REP. CUNNINGHAM: (continued) 
I introduced in 19 79 and again last year, a bill to reform 
our automobile tort law, to say that we would go to a 
system in effect of workman's compensation, each person 
insuring himself. He collects from his own carrier. But 
of course, with workman's comp you limit the pain and 
suffering on that. 

And of course, you pretty much eliminate lawyers. You 
certainly reduce their role a great deal. Have you 
explored alternatives such as that in that area of the 
law? 

MR. NARUK: I would have to turn to somebody else on that. 
You're talking about your bill in the last session? 

REP. CUNNINGHAM: Right. 
ATT. MIDDLEBROOK: The answer to that is yes. The studies 

do show that no fault may not work for everybody, but 
when it's done at a reasonable threshold it does one 
thing. It gives most people most of their money back, 
the money that they really lose. 

REP. CUNNINGHAM: You've misunderstood in toto what H was-
getting at there. Not the system of present no fault where 
you put a threshold and above that you sue. In fact, the 
bill provided that up to a thousand dollars, it is fault 
and the person responsible pays out of his pocket. Above 
the thousand dollars, it's treated like workman's 
compensation, so that you're insuring yourself so that 
you eliminate the whole thing in courts virtually entirely 
because, and therefore your two dollars our of the three 
for attorneys costs can be rather substantially reduced. 
Because — 

ATT. MIDDLEBROOK: We did understand the question. I think it : 
amounts to, we explored taking the threshold, and up it to 
perhaps infinity. The answer is that I have, as you know — 

REP. CUNNINGHAM: All right, you have. 
ATT. MIDDLEBROOK: Fir&t tried to support these bills, there 

were far higher thresholds than there are now. For reasons 
I don't think the system has driven down premiums the way 
everybody wanted them to, because the thresholds are all 
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ATT. MIDDLEBROOK: (continued) 
too small. You drive them up and up and we begin to get 
I think, more and more what you find in the states that 
do have thresholds. And that is reimbursement of a 
person who is injured at almost 100% and the reduction 
in the other transactional costs. So yes, I do think we 
do support that kind of legislation generally. 
There is a point, and that's one reason why you do need 
a study, Mr. Chairman, on this issue, where noneconomics 
I do think need to be very carefully taken into 
consideration. You don't have noneconomics for_workers 
comp biit you sure have people who are hurt on the job 
getting noneconomics. Why? Because they found lots of" 
ways to bypass the system. I think if you are not very 
careful you'd find the same thing in a no fault automobile 
system, particularly if the majority of people didn't 
feel it was fair, and in a very serious, very, very 
serious cases that there wasn't some way, some relief for 
noneconomics. 

So I'm not sure we would take it all the way up to 
infinity. We probably would disagree among ourselves 
about that. But we'd sure like to see it go up much higher 
so we could achieve the purposes originally envisioned 
for us. 

REP. CUNNINGHAM: Right, perhaps to also make things more 
predictable, because you had pretty much know what the 
situation is. You don't have to worry about a ten million 
dollar verdict down the road. And particularly as you 
know, if you have a hundred thousand dollar policy and 
the person offers 99,000 and you turn it down, they could 
then get ten million. So you've got that problem of 
predictability down the road as it is now, but as under 
this it would be more predictable. 

There are other aspects as far as the ability of people 
of lower economic means to be able to afford insurance, 
because since their recovery would be lower, they could 
get it and you don't have to worry about the guy hitting 
you, you know, having too little insurance and all that. 
All those problems are resolved also under this. 
So far as ability to increase capacity, which apparently 
is one of the problems of this, what have you done and 
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REP. CUNNINGHAM: (continued) 
what are you looking at to increase capacity? 

ATT. MIDDLEBROOK: All of us could probably answer this. 
We've made an enormous effort to try and get new money 
from the market, the stock market by quoting first stock 
issues, common stock issues, there is certainly that. 

MR. COMEY: We issued a preferred stock for the first time 
in our existence to obtain additional capital that will 
allow us to continue to meet the needs as best we can, 
of the insurance that's ~ . We did get 
some debt passed on to us from our clients as well, and 
in the process have increased our capacity. 
In other companies, all right, Mavis correct me if I'm 
wrong, there were about seven and a half billion dollars 
of additional capital brought into the industry last year 
through different types of financing arrangements. 

MR. LYNN: But also you have to look at the reinsurance market 
and the capacity that's there. Because even though we can 
be restoring or growing the capacity at the primary level, 
unless we can both convince the reinsurors that they ought 
to take pieces of this action and see that they have the 
capital themselves to do it, you're still very strongly 
restricted in what you can write. 

REP. WOLLENBERG: But is any of this going to do that, get the 
reinsurance market back into the market? 

MR. LYNN: Once they're in, the reinsurors now are doing 
something very important. They're looking more and more 
at the way in which the primaries write their business. 
And how they underwrite the business. And they call the 
facultative side is growing. In other words, looking at 
risk area by risk area, rather than saying here we are as 
a pot. Whatever you get throw it in, and we'll give you 
so much for it, if you'll take it, whatever we put in 
the pot. 
So they're becoming much more sophisticated, or I shouldn't 
say sophisticated. They're doing more to give — 

REP. WOLLENBERG: No, but what I'm saying is do we have them 
on board so if we do something with joint and several, 
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REP- WOLLENBERG: (continued) 
it will be more available to you? 

MR. LYNN: Yes, generally yes. 
REP. WOLLENBERG: Yes? They have said they will come on board 
MR. NARUK: Well, they haven't joined together in a statement, 

but I think — 
REP. WOLLENBERG: Well, that's what I'm asking you for. Do 

we have any hard data that we know, or are you guessing? 
MR. NARUK: Well, the converse of that was a statement from 

the chairman of Lloyds, who in effect said the problem 
with writing reinsurance in the United States, is the 
American tort system. He said we don't have that problem 
anyplace else in the world. Now he's the authority. 

REP. WOLLENBERG: Okay, has he said that he would write it if 
you change the tort system with what we're trying to do 
this year? 

MR. NARUK: Well, by implication he said it. He made a 
speech. 

REP. WOLLENBERG: Is he putting the dollars there and saying 
it the way he did off the record, is two different things 

MR. NARUK: No, it was not off the record. It was a speech 
which was publicized all over the United States and 
everywhere. 

ATT. MIDDLEBROOK: Exactly right. We've had testimony taken i: 
this state and from the Governor's Task Force by 
explication, by reinsurance people representing Lloyds 
that depending on how the tort system develops in a given 
state, with all of these reform movements, they will 
their underwriters. That's what they said. 

REP. WOLLENBERG: Enthusiastic or not enthusiastic. They may 
still not .write it and be enthusiastic. 

REP. CUNNINGHAM: Perhaps. Oh, that's okay, Chairman. It 
was following up my question. As far as increasing 
capacity, I take it the marketplace then, I presume, in 
part because you're able to raise your rates, therefore 
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REP. CUNNINGHAM: (continued) 
you're able to, you know, show greater profitability, 
therefore you encourage greater capital and therefore 
more capacity. I take it then that the marketplace is 
at the present time increasing that capacity. Is that 
correct? 

MS. WALTERS: Yes, in one sense, in the sense that Dale Comey 
just described, that the marketplace and by that you're 
talking about Wall Street and outside investors, are 
viewing this as still a favorable time to invest in 
insurance company operations, because they expect insuror 
profitability^ to improve. 

So, in that regard, they're looking at it as favorable 
times. Dale said, we have estimated 7.7 billion dollars 
of new capital being infused into the insurance industry. 
That's good. There was also five billion, in excess of 
five billion dollars of realized capital gains. But of 
course,1985 was a very favorable year on the stock market, 
generally. 
But the negative side of this is, I make reference again 
to insurance company operating results. The sum of all 
investment income and underwriting losses, it's continued 
to be an ever-escalating operating loss. 
The capital markets are not going to continue to view 
this industry with great favor if the industry keeps on 
losing money on a pre-tax operating loss basis. The only 
reason the industry, in '84 and '85 had any positive net 
gain at all was because of the selling of assets, that is 
realizing capital gains, and because of very high income 
tax credits. Those are the only things that bailed out 
the operating losses. 

REP. CUNNINGHAM: Yes, but I think massive increases, really 
big increases like two and three hundred percent and so 
forth in premiums, have got to result in very substantial 
insurance company profits. I mean, if you're talking about 
operating losses as compared to revenue, it couldn't have 
been more than a couple of percent. 

But what was the, okay, on your operating income compared, 
what was your operating loss as a percentage of your total 
gross revenues? 
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MR. COMEY: Five and a half billion related to about 125 billion. 
So, 3% operating basis? 

MS. WALTERS: The best, the most appropriate measure would be 
meaningful to you, would be to look at the return on net 
worth, that is the standard measure that's used, and then 
in '84 that was only 1.7% for the property casualty 
industry and it was about 3.8 in 1985. 

REP. CUNNINGHAM: Your total. I understand that, but the point 
is that if you've got a 4% loss as compared to revenues, 
if you raise your revenues 4%, you essentially break even. 
Albeit there may be certain other increases. But I mean 
in a static situation. 

Now, the increases in premiums are far in excess of such 
a percentage. At least those which I've seen and other 
people have been seeing are, I mean we're talking about a 
lot of premiums increasing two and three hundred percent 
and so forth, and thatkind of increase has got to result, 
I'm not saying this negatively mind you, has got to result 
in increased profitability for the insurance industry. 

That in turn should increase the capital available, 
increasing therefore the capacity. As capacity increases, 
it obviously has a tendency to drive down the price. 

MR. LYNN: Yes, but before that happens, we've got a phenomena 
in between where when people are looking at ratios in 
the various rating areas, Best and so on, there's a 
blindness between its writing, whether it's writing more 
exposure or getting more price. 
If the premiums are going up even to represent the same or 
a smaller number of exposures, the smaller number of policies 
you've still going to need more surplus behind it to write 
the same number of exposures you had before, at the higher 
price. 
So in order to support the higher prices, you have to go 
out and also get more capital behind it, or allocate more 
capital from other parts of your business, to write 
business. 

REP. CUNNINGHAM: Let's see if I can understand that. I'm a 
little bit quizzical on that. You're saying that, let's 
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REP. CUNNINGHAM: (continued) 
say I've got a premium. Last year it was $1,000. This 
year you're charging me $2,000 for let's say the same 
limits. Okay, and there's no other claims or anything 
to otherwise change the picture, okay? 
Now, you're saying that in order to write the $2,000 
premium compared to the $1,000 premium you need more 
reserves? 

MR. LYNN: That's right. Not reserves. 
REP. CUNNINGHAM: What? What do you need? 
MR. LYNN: Surplus. 
REP. CUNNINGHAM: More capital surplus. 
MR. LYNN: Because it is a sensible kind of a rule that they 

want you to not just rely on your reserves. They want to 
know that for that dollar that you're going to have in 
reserves,you also have some general money around that 
belongs to your shareholders, that if you miscalculated 
your reserves, if you had a large catastrophe in San 
Francisco earthquake or something, that you're going to 
have money to pay the claims. So they have a general 
rule of thumb, and it can vary during the point of the 
cycle that you're in and so on, but the one we hear a 
lot is three to one. 

Which means for every three dollars of premium that you 
wrote, you ought to have one dollar in surplus. So if 
you double, if you double that three dollars of premium to 
six, now you're going to need two dollars, and you're 
going to have to double the amount of surplus you have, 
whether or not you've written another dollar of exposure. 

REP. CUNNINGHAM: Okay, okay, now if- that were to change, that 
basic doctrine there, because to me, if you're, you go to 
the actuaries and you figure out, and of course if we can 
do things to make things more predictable, better. But 
basically, you say your reserves based on predictable 
losses. Okay. If you do that, then and you know, your 
premium is in part, I mean you aren't going to charge less 
on a premium than your expected loss from writing that 
insurance, I wouldn't expect. Although apparently that 
has happened. 
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REP. CUNNINGHAM: (continued) 
But as a general principle you don't. You want to make a 
profit on it, if you expect a loss of $1200, you aren't 
going to write it for a thousand. You may write it for 
well over 1200, you know, if the market says you can get 
$2,000 instead of $1200, well, you'll do that. But I can't 
see why you need these additional reserves, because you've 
raised premiums. 
That I don't grasp and I don't see why it's necessary. 
And if: the regulations set it that way, I think that that -— 

MR. LYNN: Go back to reserves. If you make an assumption over 
time that our reserves are going to be improving in that, 
so that we are, we're going to end up with combined 
ratios and so on that are drastically falling, with respect 
to it, one of two things really has to have happened. 
Something very drastic has changed out there or is 
beginning to change in the tort system so we don't think 
we're going to get the claims we got before. Or we don't 
write whole areas of exposure, which a number of us are 
doing in the industry, so that we don't get kicked by the 
ones where we are. running into these terrible losses. 
And the fact that we have more capacity is going to, it's 
nice to know you can write more insurance. But if you have 
areas of insurance where you're faced with the kinds of 
problems we've been talking about, where you can't predict 
the amount of the loss, you can't predict either the frequency 
or the amount. That's when you're in real trouble, when 
you can't predict both of those at the same time. 

It, hazardous waste we're giving as an excellent example 
of that. I don't care what capacity you've got, you're 
not going to write it, because as that guy said, if you 
lose two dollars on every bottle you sell, you're going to 
make it up on the volume? It isn't going to work. 

REP. CUNNINGHAM: No, I completely concur with you on that. I'm 
just trying to figure out how, if the increase in premium 
is largely due not in a given area, as I said let's take 
that example. Let's say the expected loss, you figure it 
out, what you expect to lose on it as far as your operating 
costs and so forth, went from a thousand, let's say went 
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REP. CUNNINGHAM: (continued) 
to $1200, but the market would allow you to charge $2,000, 
you're going to charge market, I would think. You aren't 
going to say, well, we can make a profit at 1250. I mean, 
you're going to charge market, but the fact that you're 
charging $2,000 instead of 1250 shouldn't increase your — 

MR. LYNN: But you're making the assumption that we can charge 
anything we darned well please, and that isn't true. For 
every monthly meeting of management you sense what's 
happening to the pricing out there. Is it soft? Is the 
thing slowing down? What are the limits in this? And at 
some point, surer than blazes, whether it's six months 
from now or three years from now, and who's going to 
predict what it is, on various lines you'll see that curve 
starting to go like this. 

Away from the more favorable business, and that's where 
it is, and it's called competition. That's one of the 
reasons why when we hear some of these comments of grand 
conspiracy and so on, with kind of a sad smile, no, we 
don't do that. 

REP. CUNNINGHAM: No, I fully concur in the concept of 
competition. And my whole point was that the system, 
being competitive, is, when there's a shortage of available 
capacity the rates go up. 

MR. LYNN: Absolutely. 
REP. CUNNINGHAM: That's obvious. Okay? And if there's a 

surplus, the rates tend to go down. The basic point is, 
is that the system should so operate that as there's a 
shortage of capacity and rates go up, capacity would tend 
to increase because, okay, and as capacity increases, 
therefore it helps bring it down. Of course, you gfet some — 

MR. LYNN: For the things that people are willing to write. 
REP. CUNNINGHAM: Right. Exactly. And some problems there 

on writing and I completely understand that. Yes. 
MS. WALTERS: Let me just see if I can't — 
REP. WOLLENBERG: I think we ought to move it along. We don't 

need three or four to answer every question. 
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MS. WALTERS: No, I just wanted to make, I just wanted to correct 
Cass. 4 one little misconception here. Capacity and growth in 

capacity, in and of itself, tells us nothing except 
insurors have the ability to write more business. But 
growth in capacity does not in and of itself lower prices, 
and does not attract new capacity. Profitability attracts 
new money. Profitability will drive prices lower, not 
capacity growth. 

REP. CUNNINGHAM: I fully understand that. I thought I made 
that clear. That's exactly the way I was seeing it. My 
only problem was that by raising premiums you reduce, you 
know you're using up_capacity by raising the price of 
premiums. That, I still find that hard to understand. 
But I'll discuss that with you later, then. Yeah, yeah, 
I'll have to discuss that later to understand it further. 
I seem to be a little confused on it, and we'll discuss 
that separately. Thank you. 

SEN. JOHNSTON: Rep. Wenc. 
REP. WENC: Thank you. I just have one quick question. I know 

that you've been here for a long time, but Mr. Lynn, in 
your statement on page 2, the second paragraph, you 
make reference to your desire to cut down on frivolous 
law suits. And I tend to think if there is one issue 
that this committee will agree upon it's that we're all 
against frivolous law suits. 
And you also indicated that you're an attorney. I wonder 
if you would consider that an attorney filing a frivolous 
law suit has breached the code of professional responsibility? 
And is therefore subject to an ethical claim. 

MR. LYNN: I just have some confessions. I've never tried a 
law suit in my life. I was a corporate lawyer, from the 
business side. I put transactions together, and I am not 
an expert in the area of what the interplay is between the 
canons and what constitutes frivolous filing and what 
effect it would have. We have a — 

MR. NARUK: Frivolous, beauty is in the eye of the beholder, 
and essentially what you go from is when does frivolous 
become abuse of process. Abuse of process is punishable 
and even with non-lawyers, you're subject to suit. , But 
unless you get to the point where frivolous becomes abuse 
of process, people can bring suit against whomever they 
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MR. NARUK: (continued) 
want on any theory, so long as it's not an abuse. 

REP. WENC: Well, just to follow up on that, it appears to me 
that it is your position that there are a number of 
frivolous suits, so perhaps abuse of process. And I wonder 
with respect to your company how many grievance complaints 
have you brought against attorneys for filing frivolous 
suits, and how many abuse of process complaints you've 
brought against attorneys for filing frivolous law suits 
or attorneys that have abused process, in the personal 
injury area? 

MR. NARUK: I can+t give you a count, but I can tell you this 
from my own personal experience, because I haven't added 
these things up. We have brought a number of sanctions 
against people who have brought frivolous law suits, who 
have extended law suits and failed to comply with discovery 
orders. And as recently as within the last two months 
collected about in two cases, a total of a little cbver 
$7,000, 1250 in one case, 5,000 some-odd in another case. 
So yes, we and you can find somewhere memorandum over my 
signature, that says look these things over, and if people 
are fouling up the system, they're hurting/the people who 
are properly using it, and let's get these cases out. 

REP. WENC: Mr. Naruk, then just to follow up on that. My 
concern is with frivolous law suits and frivolous defenses. 
So, if you're indicating to me that let's forget about 
abuse of discovery, because that's after a law suit has 
been filed. But if you do have some figures as to what 
actions you've taken to try to put a stop, or to deter 
frivolous law suits, I'd like to see that quantified. 

MR. NARUK: I don't think we keep numbers in that way. We 
have thousands of files to go through to try to do a 
manual. We don't keep those statistics, but we'll try 
to get something for you if you want it. 

REP. WENC: Well, I would, because I want to see if we're 
dealing with frivolous law suits here, or legitimate 
claims that just happen to be on the increase. And if 
you could supply that information, I'd appreciate it. 
Just one more quick question to Attorney Middlebrook. 
You have indicated a fact pattern previously with respect 
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REP. WENC: (continued) 
to a person stepping into a swimming pool. Now, is that 
a hypothetical case or is that a real case? And if it's 
a real case, I wonder if you could supply us with the cite? 

ATT._ MIDDLEBROOK: Sir, it's a real case, but I can't because 
it's still in negotiation and as I said, I have hypothesized 
it around, but the basic facts I've given you are real 
facts happening today in Connecticut and they may happen 
every day in terms of how the settlement process works. 
This is called searching for the deep pocket. And when 
you get it, the whole of the settlement process 

~~ changes really quite dramatically. As any claim adjustor 
in this state — 

REP. WENC: Is this a law suit that has been filed in one of 
the superior courts or federal courts in Connecticut? 

ATT. MIDDLEBROOK: I don't believe the law suit, I don't know 
if the law suit has been filed or not. This is part of 
the day to day operation of settlements, which usually does 
reach law suit stage when the parties can't agree. The 
point I was trying to make is that what looked like a 
$40,000 loss, 4% of the negligence, to our claimant, 
under the doctrine of joint and several would haveto be 
negotiated with a ceiling of one million or up. Not 
necessarily limited by the jury. And that's quite a 
difference. 

REP. WENC: Well, the reason I ask is — 
ATT. MIDDLEBROOK: I can't give you that evidence, because it 

would be a breach of confidence in several areas. I can 
try to find a way to give you,something to substantiate 
what I'm saying, but I can't give you our negotiations. 
They're confidential. 

REP. WENC: The reason I asked is I just wanted to see if 
there's any other effect patterns, elements, with respect 
to that case, which the committee should consider prior 
to voting on the elimination of joint and several 
liability. 

ATT. MIDDLEBROOK: Let me go at it by seeing what I can get out 
of our claim representatives that they would be willing to 
sign their name to in terms of how that particular document 
has effected their practice in the state. 
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REP. WENC: And perhaps the name of the plaintiff's attorney 
also so we can speak to the plaintiff's attorney in this 
case. Okay? Thank you. 

REP. WOLLENBERG: Just two things. One is on page 28, and I 
knew I saw this somewhere in the brochure. It has chart 
21, victims receive only 30% of asbestos claims expenditures. 
That's limited to asbestos claims, right? It's not overall 
claims. Can you tell me, it just says asbestos expenses. 
You say plaintiff attorneys' expenses. What are the 
attorney's expenses in the defense? You just say defense 
expenses. Then you say 30% are attorneys' expenses. 
For plaintiff. Okay? Can you tell me what the attorneys' 
expenses are, for 33%? 

MS. WALTERS: I know, first of all I don't know where you're 
reading from. 

REP. WOLLENBERG: Page 28. Maybe I've got the wrong book. 
MS. WALTERS: You've got the right book but you're not reading 

the right page number. 
REP. WOLLENBERG: Maybe it's not the right book. Graph 21. 
"MR. COMEY: Are you reading 33% that are defense expenses, how 

much of that is attorney's? 
REP. WOLLENBERG: No, I'm not. That's clear. That says plaintiff 

attorney expenses. That indicates those are all attorney 
expenses, nothing for expert witnesses or anything else. 
All attorney expenses. 

MS. WALTERS: Right, you want to know what the 33%, that is 
defense expenses. 

REP. WOLLENBERG: How much of that is attorney expenses? 
MS. WALTERS: About 90%, 90 to 95%. 
REP. WOLLENBERG: All right, So don't you think it's a little 

misleading to have one side say attorneys' expenses, 
because there are some other expenses in the 30%, probably. 
And not say that's attorneys, and that — 

MS. WALTERS: We haven't said it's just attorneys expenses. 
Defense expenses. 
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REP. WOLLENBERG: I understand. But you say 95% of it's 
attorney expenses. 

MS. WALTERS: Defense attorney fees. About 90% of allocated, 
this is allocated loss adjustment expense. 

REP. WOLLENBERG: I think by design it looks like attorneys get 
more from plaintiffs than they do from defense, and that's 
not true. Because it says expenses. 
That says defense expenses as a whole. That can be from 
mowing the lawn of the Aetna, and everything else, a 
little bit of. IsnLt that true? 

MS. WALTERS: No, no, no, you're getting, defense expenses. 
This is allocated loss, 90% of which are fees paid to 
defense counsel. 

REP. WOLLENBERG: My whole point is that those are mostly all 
attorneys' fees, so attorneys' fees for defense may be 
30% as well as attorneys' fees for the plaintiff. 

MS. WALTERS: That's correct. 
REP. WOLLENBERG: Are we willing to do something with that? 
MR. COMEY: You have to look at that percentage a little bit 

different, because that — 
REP. WOLLENBERG: I believe you do, but this thing says that — 
MR. COMEY: I know. But that's what it costs us on average in 

cases that we win or lose. I do not believe it's infinity 
in the case that we can understand this verdict. 

REP. WOLLENBERG: It's a little misleading. I wafated to 
clarify it. 

MR. COMEY: Well, it was not intended to be. Made the 
statement before about we spend two dollars for every one 
dollar that gets to the victim. 

REP. WOLLENBERG: And the other is just something that someone 
mentioned to me. Giving away 4.2 million dollars to four 
people in the State of Connecticut because somebody won 
the lottery, and everybody put in a little premium on that 
and built it up to 17 million plus to pay all the expenses. 
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REP. WOLLENBERG: (continued) 
It tells me something about the State of Connecticut and 
I don't know what, when we do that and we're concerned 
that we pay a paraplegic a million dollars no matter where 
it comes from. But it just tells me something about all 
of our problems. Well, not your immediate problem. 

SEN. JOHNSTON: Thank you very much. We will proceed with the 
hearing. Go ahead, Jude. 

JUDE HERSEY: Is it possible to stand to the side and bring 
this over so that I can speak so these people can hear, 
because they can't hear in the back? 

SEN. JOHNSTON: Well, so long as you speak in the microphone, 
because the record is the most important. Maybe you 
ought to sit down, Jude, and -— 

HEP. WOLLENBERG: Or you can take the microphone in your hand, 
Jude. It comes right out of there, see. 

MS. HERSEY: Okay. Pardon? Oh, I'm sorry. I hope you can 
hear me down there. Less than two years ago I hoped for 
a miracle when told that my 20 year old son had been run 
over by a bus weighing approximately 40,000 pounds. Today 
I find myself faced with tremendous odds again in trying 
to stop the proposed reforms that you are considering, 
and again hoping for a miracle. 
The difference this time is that I know what needs to be 
done, and I intend to do all in my power to protect the 
rights of innocent victims. We must not make them victims 
of our judicial system, too, and it seems like I'm going 
to have to speak for all of them today, because there 
aren't going to be very many that are going to be heard 
before five after one. 

SEN. JOHNSTON: We'll stay as long as it takes to hear you. 
MS. HERSEY: Okay, I appreciate that. We are currently being 

told that there is an insurance crisis, and that the reason 
insurance costs have escalated, or insurance has been 
cancelled, is due to the large court settlements in liability 
cases. We are being bombarded through the media with 
pictures such as that of a young boy who wishes to play 
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MS. HERSEY: (continued) 
in a sport. We're being told that because of this crisis 
that boy may not find sports an option. Where is the 
other side of the coin? The boy who has been seriously 
injured in a sport and faces a lifetime of restrictions, 
who has the stronger case and more needs. 
Have you ever considered who gets these large settlements? 
It is people with massive injuries. Are these the people 
in our society that we should penalize rather than protect? 
I thought that that was the intent of the law. Is it love thy 
neighbor, unless he becomes a victim? Accidents., don' t 
happen to corporate statistics. They happen to real people 
and the resulting pain and suffering are real. Where are' 
the pictures of these seriously injured people? 
They are busy just surviving. You should go first and see 
these victims, talk to them and listen to the struggles 
that they encounter trying to go about living. If you 
ever did have the courage to really confront the reality of 
those who stand to lose by this tort reform bill, you 
would never agree to its passage. 
Accidents and their resulting serious injuries know no 
boundaries. Anyone can fall prey. The resulting pain and 
suffering is an equalizer. The rich and the poor, the old 
and the young all hurt the same. Unfortunately, anyone you 
love could be the next victim. Would you support these 
restrictions then? 
I know that I would not want to face someone that I love, 
knowing that I was responsible for the legislation that 
took away the right to have a case considered for its 
merits. Placing caps on the amount that can be awarded for 
pain and suffering and the manner in which the award will 
be distributed decides the value of a person's life before 
the facts have even been heard. 
Since we cannot limit the amount of pain nor the amount of 
time that it must take and that it Jaust be endured, how 
can we limit tomorrow'silife on today's prices? Recently, 
Rep. Norma Gyle from Fairfield stated, it's up to us to 
make the quality of life not a burden, referring to a 
proposal to put a cap on the price of drugs for the elderly. 
Since many victims may never live to be elderly, or if they 
do it will not be without pain, suffering and limitations, 
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MS. HERSEY: (continued) 
must we now limit the quality of their lives forever? 
Aren't we just deluding ourselves by saying by placing 
a cap on these awards, that we can limit our costs and our 
responsibility? What happens when the amount of money 
allowed under these caps runs out? How does this person 
survive? 
His only option is to go on welfare, and where does that 
money come from? It all comes back to our responsibility 
to help those who are truly needy, and how can we turn our 
backs on them now? 
One of the strongest incentives for a seriously injured 
person is the desire to regain some control over his life. 
If you pass this legislation, you will take away the 
ability to place the full responsibility on those who are 
to blame. You will further strip the victim of his rights, 
and what will be left for him then? I realize that my 
views are from a very personal experience. Corporations 
are not personal. They look at dollars. They are impersonal. 

But the important thing is to remember that corporations 
are made up of individuals, and that pain is one of the 
most individual things that we can experience. We can 
sympathize, we can empathize, but we can't take another's 
pain away, and make it our own, not even for one second. 
So the only thing that we can do is to support and 
assist those in pain so that they can heal as best they 
can. It is our responsibility to do all in our power to 
insure that these victims regain as much as possible of 
what they formerly had prior to these accidents. We have 
no right to further burden them. 
Each election year, we the public are asked to give you, 
the legislators a chance to represent us. We being 
individuals have the right to vote you into office as 
our representatives. Now I am asking you to make good 
those promises to represent us. I envy you the 
opportunity to positively affect the future. You can do 
that by not passing the tort reform proposals which will 
further injure those, who have through no fault of their 
own, been left to face life with the loss of all that 
they might have been. Those who have had more than their 
share of hurt don't deserve less than their share of 
justice. 
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SEN. JOHNSTON: Rep. Shays. 
REP. SHAYS: Ma'am, I'd like to ask you a number of questions. 

And let me just preface it by saying I understand you are 
a victim like your son, but what would be helpful is for 
rather than your feelings about the insurance companies 
being impersonal, is to give me some information that would 
help me come to this decision. And the information I would 
be interested in knowing, for instance, is did you have a 
settlement? 

MS. HERSEY: Yes, a partial settlement. 
REP. SHAYS: Let me ask you this. In general terms, what was 

the extent of your son's injuries? 
MS. HERSEY: He was crushed from his, just about here down. 

He had no pelvis left, his leg was torn apart, his left 
leg was torn apart and was sewn back as best they could. 
He has a rod in his right leg. Both of his hips were 
broken. He had part of his intestines removed. He had 
a bladder that was torn. 

REP. SHAYS: I get the general picture. 
MS. HERSEY: He was seriously injured. 
REP. SHAYS: In this case, there were different parts for the 

settlement. In other words, his medical payments would 
be taken care of in perpetuity, I mean forever? 

MS. HERSEY: Not necessarily. We're not sure, yet. Like I 
said, there is a partial settlement. 

REP. SHAYS: Now, dealing, in other words, the legislation you're 
speaking on or against, deals with the pain and suffering 
aspect. But are you under the impression that this 
legislation would in fact, the medical care that your son 
would receive, I mean, are we attempting to change that in 
your impression? 

MS. HERSEY: What I'm saying is, that if you put a cap on the 
dollar amount, my son was 20 when he was injured. He never 
even had a chance to use his body in the way he should be 
able to use it. Are you going to tell me that you can tell 
him that $250,000, let's just say, because that is an amount 
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MS. HERSEY: (continued) 
being bandied about here, is going to take care of that 
for the rest of his life? When the people that are just 
sitting in these chairs, some of them make $700,000 a year. 
How can you say that? How can you put a dollar amount? 
What I'm saying is, we have the jury system. It's made up 
of people like all of us. Let them decide. Don't legislate 
that. You can't legislate it. You can't tell me that 
if I said to you, I don't know what you do for a living, if 
I said to you right now, I'm going to give you $250,000, 
and that's what you're going to live on for BOW on, for all 
pai-«, for everything else, you may never be able to work 
again, that's what you're going to live on, would you take 
it? 

REP. SHAYS: I just want to make sure that what you speak on 
and the bill itself are two — 

MS. HERSEY: Yes it is, the caps and the manner in which a 
settlement is going to be divied out. Joint and several. 
Structured settlement. Yes, all of those. 

REP. SHAYS: Let me ask you, are you against all of them? 
MS. HERSEY: Yes, I am. 
REP. SHAYS: Let me ask you this. If they determined, let's 

say there was no cap on medical, on pain and suffering. 
But there was a structured settlement as it related to a 
medical aspect, the medical care. And let's just say, and 
I can't speak about it unless I ask you these questions, 
let's just say your son were to pass away two or three 
years from now. And let's say there was a settlement which 
said his medical costs will be a million plus stretched 
over the course of his lifetime and he were to pass away, 
would you feel that you or his estate should be entitled 
to that million dollars on the medical aspect? Or should — 

MS. HERSEY: We're talking about pain and suffering, too. 
The medical — 

REP. SHAYS: I'm talking about a lot of different things. And 
there are things about tort reform that I am interested in 
supporting, there are things I am not interested in 
supporting, and what I am trying to do was to understand the 
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REP. SHAYS: (continued) 
difference, and I have a lot to learn here. And my 
question to you is, do you feel that the people who pay 
the premiums for insurance should cover the medical costs 
of someone who has passed away? 

MS. HERSEY: No, I don't. 
REP. SHAYS: Okay. But as it relates to pain and suffering, 

you feel there should be no limit. 
MS. HERSEY: Yes, I do. 
REP. SHAYS: I really appreciate your being here-, and thank 

you. 
REP. WOLLENBERG: Anyone else? Thank you, Judy. 
SEN. JOHNSTON: Donald Gray, Junior. 
DONALD GRAY, JUNIOR: May it please the Chair, my name is 

Donald A. Gray, Junior. I'm President and General Counsel 
of the Western Connecticut Industrial Council, which is a 
40 year old, 172 member company association, whose 
membership is exclusively engaged in manufacturing in the 
western part of the state, and whose membership provides 
employment for approximately 50,000 persons in this area. 
We're gravely concerned with the liability insurance 
problem that affects our membership. 

The Council is a member of the Coalition for Tort Reform, 
and as such member, endorses the contents of HB 6134, as 
a means of providing affordable and available liability 
insurance to our members. At the outset, we must say that 
we do not begrudge an injured party, for a speedy and 
adequate compensation for his injuries, provided that the 
fault contributing to his injuries is equal to and less 
than that of the tort 
However, under our present tort system, literal interpretation 
of the law and a generous plaintiff-minded jury system have 
turned our system into a compensation medium and as such 
the system encourages reckless and irresponsible behavior. 
We believe that the system was not so intended and should 
be modified to encourage prudent behavior, and we believe 
that the provisions of HB 6134 are a step in the right 
direction. 
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MR. GRAY: (continued) 
You will hear and have heard all of the arguments in favor 
of HB 6134, and we do not wish to repeat them. However, 
we do not believe that HB 6134 is complete as the subject 
of product liability is not addressed and we believe that 
product liability is an integral part of the tort reform 
package. 

We strongly and vehemently oppose the enactment of the 
Connecticut Product Liability statute in '79. This statute 
is the most vicious piece of antimanufacturing legislation 
passed by the General Assembly in recent memory. It 
effectively rewards a negligence plaintiff under the 
doctrine of strict liability, and further penalizes a 
fault framed lawyer by reason of the ban on subrogation. 
And in fact, rewards the negligent defendant, by permitting 
the deduction of third party payments from the award. 

We respectfully suggest to this committee that if tort 
reform is to be considered, the entire subject should be 
dealt with and the subject of product liability should 
be included in the bill. Manufacturers are the^basic 
providers of jobs in Connecticut, and they have sufficient 
economic disincentives from foreign sources without being 
additionally burdened by punitive legislative on the home 
front. Thank you very much, gentlemen, for your time. 

REP. WOLLENBERG: Just one question. Do you, has your carrier, 
insurance carrier suggested to you that if this bill were 
passed, anything will happen to your premiums? 

MR. GRAY: No, it has not, Mr. Chairman. We're a manufacturers' 
association. I have not had any of that feedback from my 
members, no, sir. 

REP. WOLLENBERG: Well, but you're on board for this for some 
reason. Why are you — 

MR. GRAY: We're on board for this tort reform for the reason 
that we want a modified comparative negligence standard 
and product liability. 

REP. WOLLENBERG: Is that the only thing you want? 
MR. GRAY: Well, we would want the joint and several liabilities 

statute amendment amended collateral source rule, etcetera, 
yes, sir. We're for the entire package. 
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REP. WOLLENBERG: You're for the entire package? But you don't 
know whether it's going to change what you have bo pay or 
the availability. 

MR. GRAY: We think that it's a step in the right direction to 
make liability insurance more available to us, because it 
would provide we believe, some sort of relief to the 
underwriters who are going to underwrite this insurance. 

REP. WOLLENBERG: But they haven't told you that? 
MR. GRAY-: Not in so many words. 
REP. WOLLENBERGSo you're guessing. We're all guessing at 

this point. 
MR. GRAY: I think we probably are all guessing. 
REP. WOLLENBERG: And maybe we ought to walk a little slowly, 

rather than jump off in quest of this until we know what's 
going on. Do you think that would be a better approach? 

MR. GRAY: We know what's going on with product liability. We've 
had experience with that since 1979. 

REP. WOLLENBERG: Product liability's the only one you are 
aware of. 

MR. GRAY: I cannot limit myself to that, sir. That is one of 
my paramount concerns. 

REP. WOLLENBERG: I just get concerned, when all these 
want everything and they really don't know what it's going 
to do, or you know what product liability is going to do 
and you've got the history of that. But everything else, 
we just kind of balancing the effect of. 

MR. GRAY: I understand. 
REP. WOLLENBERG: Thank you. Rep. Cunningham. 
REP. CUNNINGHAM: In 1979, didn't your group oppose that 

product liability bill? 
MR. GRAY: Our group did, yes, sir. 
REP. CUNNINGHAM: But the CBIA, I believe, supported it? 
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MR. GRAY: To the best of my recollection-, yes. 
REP. CUNNINGHAM: Yes, so I recall. But I voted against it at 

the time. Thank you. Not many did. 
MR. GRAY: Just a few. 
REP. CUNNINGHAM: Because it was supposed to be all worked out 

but you know how those things are. And yet the signs, what 
we have in front of us in the product liability area, you 
believe we should do something. What should we do 
specifically in the product liability area? 

MR. GRAY: We'd like to see adopted a modified comparative . 
negligence standard in there instead of the strict 
liability, which really rewards a tort , a 
plaintiff tort . And we would like to see subrogation 
reinstated, because under the bill as it presently stands, 
a fault-free employer is penalized, due to the fact that 
he cannot recover his costs for workers compensation. 

REP. CUNNINGHAM: Right. Okay, that seems to make sense to me. 
Thank you very much. 

REP. NANIA: The modification you propose is a 50%? Is that 
what you — — -

MR. GRAY: Yes, 50 or better, yes. 
REP. WOLLENBERG: Anyone else? Thank you. 
MR. GRAY: Thank you. 
SEN. JOHNSTON: Ralph Elliot. 
RALPH ELLIOT: Sen. Johnston, Rep. Wollenberg, members of the 

committee, the hour is getting late. The curfew tolls 
another parting day on this bill, and I hope my five 
minutes will be only five minutes. I'm Ralph Elliot and 
I represent the Connecticut Bar Association as its 
president. 83QQ lawyers in the State of Connecticut, most 
of whom never enter a courtroom, most of whom never 
practice trial law. They're real estate lawyers, they're 
insurance lawyers, they're labor lawyers. I can't believe 
that. 
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ATT. ELLIOT: (continued) 
Anyway. I was hoping the chairman would inform the clerk 
that there is an equal protection clause. My five minutes 
will not be the two hours that Mr. Lynn took, but it will 
be a little more than four minutes. And I have no — 

SEN. JOHNSTON: Ralph, forgive me. Just for the record, they 
only did take five minutes on their presentation. There 
were some questions. 

ATT. ELLIOT: Yes, I understand that. I understand that, I'm-
always fair. Rep. Shays, you of all people have reason 
to know. 
When last I appeared before you, I suggested that any 
legislation on tort reform must meet five tests. What 
societal benefit does the bill purport to advance? In 
what way is any present right or benefit of tort victims 
impaired by this bill? Third, is that impairment or that 
degree of impairment absolutely necessary to obtain the 
societal benefit perceived from the bill or is there a less 
violative way of achieving the same benefit? 

Fourth, what evidence is there that the societal benefit, 
first of all will result, and secondly, will last beyond 
the legislative moment or two after enactment? And 
finally, five, is the real and lasting societal benefit 
truly more beneficial to society than whatever existing 
right or benefit is necessarily impaired by its adoption? 
I'm going to do two things today with respect to House 
Bill 6134, that will be revolutionary, because it has not 
been done this morning. Certainly not in the two hours 
that theinsurance industry spoke to you. I'm going to 
talk about the bill that's before you. That in itself is 
novelty enough. 
And secondly, I'm going to, in the brief time allotted me, 
I have no prepared text, so what you hear is what you get, 
subject this bill to those tests, because no one else has 
done that either, and I suspect no one who speaks in favor 
of the bill will subject this bill to that test. 

Let me say this committee has before it a bill which we 
strongly support, House Bill 6157, because that bill does 
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ATT. ELLIOT: (continued) 
what Mr. Middlebrook wants done, what Rep. Wollenberg 
wants done, and which rational people in our view would 
want done before they pass draconian legislation of the 
sort that is embodied in 6134 and that is study the 
situation a little more. And not be stampeded into judgment. 
So we support 6157/ and we oppose much of 6134. I think 
we can agree that proponents of 6134 in response to one 
of the questions th&t I asked. One of the tests. It would 
purport to advance a societal benefit of insuring affordable 
insurance. Does this bill do that or give any promise for 
doing that? I think the answer is no. _ 
If we take first of all the first section on lawyers' 
contingent fees, what societal benefit is advanced by 
limiting lawyers' contingent fees. For plaintiffs. Notice-~ 
no one is trying to limit lawyers' contingent fees for 
defense lawyers. It's only plaintiffs' lawyers. No 
jury is allowed to take into consideration how much of an 
award a plaintiff's lawyer gets. No evidence of that is 
ever permitted to be given to a jury. So how will limiting 
lawyers' fees do anything more than satisfy the lawyer 
bashers among those who hate lawyers, who can get up in the 
Legislature and say I voted against lawyers. Isn't that 
great, vote for me. It has no effect whatsoever on the 
current tort system. 
It will have no effect upon insurance availability or 
insurance cost. Section 2 of the bill, would cap, would 
require lump sum payments, no more than $500,000 against 
a municipality for noneconomic damages, and $250,000 
against any other defendant. Again, how will that help 
the present insurance crisis? It won't. There's no hard 
evidence that these lump sum caps would have any impact on 
insurance rates or availability and in addition, they violate 
at least two articles of the Connecticut Constitution. 
Article 1, Section 10, which constitutionally incorporates 
common law rights. Nothing is being given to these people, 
these tort victims in return for the requirement that at 
a single time they receive no more than $500,000, from 
municipalities or $250,000 from any other defendant. 

And unless there is a viable and equal substitute they 
get nothing. And the law violates that provision. The 
law also violates the equal protection clause, because for 
no discernible legislative reason, no compelling State 
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ATT. ELLIOT: (continued) 
interest, you are discriminating among defendants. And 
it just is the luck of the draw. If you're unlucky 
enough to be injured by a municipality or the agent of 
a municipality, then you have to suffer, but if you're 
lucky enough to be hit by a truck driver, you won't. 
On the question of municipalities incidentally, let me 
say a couple of things that I think bear saying and you 
won't hear it from the proponents of this bill. You have 
heard a great deal of testimony about the Supreme Court 
decision saying this and the Supreme Court decision saying 
that, about municipal liability. Has anyone told you 
whether those Supreme Court decisions dealt not with any 
State law, not with any common law, but with 42 U.S. 
Code Section 19 83, a federal law that this body can do 
nothing about. And whether that was under liability from 
4 2 U.S. Code 1983. 

You hear a great deal of comment about the Tracey Thurman 
case in which this poor woman was injured and was, received 
a judgment of 2.3 million dollars. Has anyone ever told 
you that nothing this Legislature does, nothing this 
Legislature can constitutionally do, would in any way 
affect that judgment, or any similar judgment, because 
those judgments were under 42 U.S. Code 19 83? They were 
the federal civil rights statute of 1871, and this 
Legislature filled with the panoply of powers that it has, 
cannot amend federal legislation. So nothing you do will 
change those sorts of judgments. 

We come to Section 3 of this — 
SEN. JOHNSTON: Excuse me. Just so you know, your five minutes 

happened a while ago. 
ATT. ELLIOT: I'm very happy. I always hope you will remind me 

of these things, Rep. Shays, and if at any time, the 
committee wants me to stop immediately, I will stop 
immediately despite the fact that others have gone on — 

SEN. JOHNSTON: If you would, please conclude. 
ATT. ELLIOT: You want me to conclude? I will conclude. You 

will all get civil contempt. 
REP. RITTER: How many criminal lawyers know the different 

between civil and criminal contempt? 
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ATT. ELLIOT: I think the judges do. I could go on. I could 
go on and tell you about the unconstitutionality of the 
mandatory arbitration provision, but I won't, do that. 
I can tell you that it's unconstitutional because it 
places a burden upon the plaintiffs in medical malpractice 
cases. I won't do that. 
I can tell you about the unconstitutionality and the 
problems with all sorts of sections in this bill. I think 
I've told you enough to let you know that in our view and 
in the view of anyone rationally considering this bill, you 
don't have any basis, any basis for passing anything in 
this bill in the rational evidence-based belief that anything 
you do will help the ends sought by its proponents. It's 
not going to give insurance, it's not going to make it 
more available. It's not going to make it more or less 
expensive. And the witnesses who have appeared before you 
today proposing it admit that. 

You know it and I know it. My only hope is that you do 
not do something just to look good as opposed to being good. 
And let me conclude by one final fact. When a doctor 
becomes a doctor, he takes what is known as the Hippocratic 
Oath. And one of the things in that oath is a statement 
which in Latin says premum . First 
of all, do no harm. 
Each of you has been elected by your constituents, in 
the fond hope and expectation that you will do good. But 
with the right to expect that you will at least do no harm 
to the system that you found. These people have elected 
you in the face of a system which compensates them for 
their injuries in a way that has been done for decades in 
this state. And until this year, no one has complained 
about it. 
I don't want the time to come when you ladies and gentlemen 
return to your constituents in your committees, in your 
church halls, in your social clubs, and are faced with a 
father whose little 3-year-old girl has been run over and 
crippled for life, for life, for the next 8Q years, and 
who suddenly finds that because of legislation you passed, 
that little girl who will be bedridden for life, who will 
be unable to marry, unable to go to proms, unable to live 
the normal life that any child ought to live and any 
father and mother would want their child to live, I don't 
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ATT. ELLIOT: (continued) 
want the time to come when you go to that church hall and 
that father says to you, Senator or Representative, I 
sent you to Hartford with the hope that you would do good 
and I now find that you've made things far worse for Amy 
th&'n they ever were before you went to Hartford. The 
answer to that question is what did you get for me? What 
did you do to Amy? Premum, no notera. First of all, do 
no harm. 
Thank you. I have with me, incidentally, the Queen's 
Counsel from Canada, Theodore Racklin, who will be happy 

- to answer any questions you might have as to the system 
of tort in Canada, which may be most instructive to you. 

SEN. JOHNSTON: Before that, Ralph, I have three questions. 
So, what you are really identifying for the committee is 
that the bill before us is unconstitutional. 

ATT. ELLIOT: Significant portions of the bill before you are 
unconstitutional. Much else is unwise. 

SEN. JOHNSTON: Which portions? 
ATT. ELLIOT: Well, let me go through it. That's what I wanted 

to do. 
In my opinion, Section 2 of the bill to the extent that 
it discriminates among the defendants violates two clauses 
in the State Constitution that I have mentioned. I'm 
sorry, go ahead, Representative. 

REP. NANIA: I agree with you. In addition to that, is there 
anything? 

ATT. ELLIOT: There are other provisions here. Certainly 
the provision ad infinitum that requires a mandatory review 
by a medical screening panel of medical malpractice cases 
as opposed to what the present law is, which is if both 
parties agree. Because that again discriminates against 
certain plaintiffs and favor certain defendants. And 
basically, the precedence to the common law right to 
seek damages, puts a burden with no concomitant benefit of 
equal strength to balance. And under the Supreme Court's 
decision in Gentile against Altermat, which is the 
case, that is really the test that has to be defined. 
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SEN. DIBELLA: What test is that? 
ATT. ELLIOT: The test of the is that you 

cannot abrogate common law rights, like the right to sue 
for injuries. Unless the Legislature grants a remedy or 
a benefit to those whom you're depriving of this right. 
Equal. 

SEN. DIBELLA: You're talking about balance and equal — 
ATT. ELLIOT: I'm talking about balance, and that basically 

is what I was saying about what I don't want to happen to 
you. I donf.t want you to go back to_ that election time 
or whenever you go back and have people say you took away 
my rights. What did I get of equal value? You've got 
to give, there has to be a balance in it. 
And the court found a balance in the Tylenol matter. 
And I'm going through this quickly because I am concerned 
about the vexatious provision. Only because there's no 
provision there for damages if it is found that the defense 
imposed vexatious tactics, such as I know I should take, 
but I'm going to make you see me. I'm going to drag you 
through three or four years of litigation and then on the 
courthouse steps, I'll settle with you. There is something 
wrong with that. 

REP. WOLLENBERG: What about 
ATT. ELLIOT: That's not a bad faith action, that was a defense. 

And I don't know that this is happening. What I think 
ought to happen, frankly, and I don't think I feel like I'm 
going to pique Rep. Shays' curiosity now. The rules 
committee and judges of the Superior Court ought to amend 
the rules to aiopti the rule of civil procedure 11, which 
since 1983 has incorporated a duty to inquire on the part 
of lawyers. The Legislature already has or the court 
already has a rule 111 to Rule 119, that gives no duty to 
inquire on the part of counsel. And under the code of 
ethical responsibility of lawyers, the lawyer is supposed 
to, if he has any doubt as to whether his client is truthful 
or not, believe the client, says the code. 

Rule 11 which is designed for the very purpose that you 
are talking about, Rule 11 is a rule that imposes on lawyers 
a duty of reasonable inquiry. You don't just say, okay, 
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ATT. ELLIOT: (continued) 
you say you're injured, I'll bring a law suit. You find 
out if he has documents and examine them first. And get 
that doctor's report, you as the lawyer do this. Something 
which the rule making powers of the Superior Court is 
better equipped to handle than the Legislature and 
constitutionally better able to handle. 
Also, it ties in very well with the rules already on the 
books and only really requires a slight amendment to those 
rules. 

Cass. -5 Let me just go through these quickly. I have some equal 
protection problems with that and have some "questions about 
whether the Legislature, as creator of the municipalities, 
nevertheless still has sufficient power and can find a 
compelling enough interest to change this common law, the 
common law system. 
If you do that, if you do anything like that, at the very 
least what you ought to do is set up a municipal claims 
commission, such as, like you have the State Claims 
Commission. So there ought to be some balance as I feel 
particularly sensitive about this as a town attorney for 
longer than I have been President of the Connecticut Bar 
Association and God willing will be far longer than the 
June 30th when I stop being president of the Connecticut 
Bar Association, and you won't have Elliot to kick around 
anymore. 

Well, that I think, those are things that are the 
constitutional issues. 

SEN. JOHNSTON: The first section you mentioned deals with what 
Section 2, I think. Did you identify Section 2? 

ATT. ELLIOT: I did identify Section 2 and I think it violates 
Article 1, Section 10 of the Constitution. 

SEN. JOHNSTON: I misplaced my bill. I'm asking what the — 
ATT. ELLIOT: Oh, I'm sorry, that's the section that says 

noneconomic damages for pain and suffering, municipalities 
lump sum $500,000, the rest over ten years. And other 
defendants, $250,000 lump sum. 
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SEN. JOHNSTON: Now, the case that you've been citing, the Gentile 
case, for the committee that was the case that challenged 
the no-fault statute in our courts. 

ATT. ELLIOT: Yes. Took away the right to sue for certain 
kinds of illness or damages up to a certain amount. 

SEN. JOHNSTON: And I think the court in that case really 
identified three parts of an analysis, in determining what 
constitutionally governed actions of redress may be, 
relative to our State Constitution. I think they went 
through a common_law analysis, a constitutional right 
analysis, and a constitutionally incorporated common law 
analysis. ~ 

ATT. ELLIOT:' Yes. 
SEN. JOHNSTON: Now, what's your recollection as to what that 

court found relative to the rights in that case? 
ATT. ELLIOT: My recollection is so dim on the precise holding 

of that case, even though I was representing those 
upholding the statute in that case, my recollection is 
so dim that I wouldn't want to suggest what it was. 

SEN. JOHNSTON: But isn't it true that they found that those 
rights and the rights that might be arguably addressed by 
this bill before us today, as constitutionally incorporated 
common law rights? 

ATT. ELLIOT: They may very well have. Justice MacDonald 
wrote that opinion, if I'm not mistaken, and I believe 
that he said that but I'm not sure enough, Senator, to 
make that flat statement, and I defer to the text of the 
opinion. 

SEN. JOHNSTON: What was the nature of the court's reasoning 
in upholding of the no-fault statute in that analysis? 

ATT. ELLIOT: In that analysis, they found what the no-fault 
statute gave to litigants in the way of certainty of 
payment in certain instances, was a sufficient alternative 
remedy if you will, or sufficient substitute to warrant 
the minimal reduction of a common law right, which therefore 
was unlimited to sue for any amount of damages in an 
automobile negligence situation. 
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SEN. JOHNSTON: Now, why can't in your judgment, that same 
analysis be applied to the Section 2 area that you 
identified, relative to the structured payments for 
noneconomic damages? 

ATT. ELLIOT: Because you're not giving them anything. Let me 
suggest this, Senator. Today, March 31, 19 86, if I received 
a judgment for noneconomic damages of two million dollars 
in a State court against a municipalities, or two million 
dollars against any other person in a State court, I could 
get it all now. What this bill would do is say if it's 
against a municipality, you have to get it $500 ,OOt) now and 
then over" a ten year period you have to wait. What am I _ 
getting in return? You have limited my right to immediate, 
immediately being made whole. That's what the concept of 
damages is after all. Making whole someone who has been 
injured. 
And what you're saying is we're going to make you wait ten 
years to be made whole. What have I gotten in return? 
You have heard the insurance industry say we can't tell you 
that anything better is going to happen. We can't tell you 
rates are going to go down. We can't tell you insurance 
is going to be made more available, but we got a crisis on 
our hands. They can identify the fact of the crisis, but 
not the consequences of enactment. 
So what is the litigant given? He's getting nothing. 

SEN. JOHNSTON: But as a practical matter, Ralph, isn't the 
sort of thing that's being suggested in the legislation 
done already out there, and with plaintiff recoveries, 
somehow an annuity is purchased? 

ATT. ELLIOT: Absolutely. Absolutely, and the virtue of that 
is it's at the discretion or the option of the parties. 
This is negotiated out. No one is saying you can't have 
it. What they're saying is, let's see if we can work this 
thing out. 

SEN. JOHNSTON: But why would a plaintiff agree to such a 
grievous thing? 

ATT. ELLIOT: Because a particular plaintiff in a particular 
case may very well find that on that plaintiff's fact 
situation — 
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SEN. JOHNSTON: I'm sorry, I can barely hear the testimony up 
here. Okay. 

ATT. ELLIOT: A particular plaintiff on his particular facts 
might find it more beneficial. Let me give you an example. 
Very often, when a minor has been injured one of the great 
fears and a legitimate fear is that if you give all the 
money to the child, the parents may squander it. Please, 
please, please. 

Never let it be said that I interfered with Rep. Tulisano 
taking his rightful place in the councils of the mighty. 

REP. TULISANO: This is not the rightful place. But we're going 
to do all we can to change it. 

ATT. ELLIOT: And so in the interests of the child, the 
settlement is structured so that frankly the parents 
can't get their hands on that money and do with it what 
they will, immediately. And you parcel it out to the 
child, maybe by buying an annuity. However you do it, 
you do that in the interests of the child. 

SEN. JOHNSTON: How often in your judgment does that occur? 
Do you have any idea? 

ATT. ELLIOT: I don't think it is occurring as often as it 
might, but that's only a matter of education. I think as 
more and more lawyers and more and more plaintiffs realize 
the value of this to plaintiffs, it will happen more and 
more frequently but on a voluntary basis, as the particular 
interests of the particular litigant dictate. 

SEN. JOHNSTON: Getting back to Gentile for a moment, and isn't 
it your recollection that the court in that case while 
they found constitutional incorporated clauses of action 
in negligence, that decision in that case stood for the 
fact that it did not encompass particularized constitutional 
definitions of compensable injuries? Would you agree with 
that? 

ATT. ELLIOT: As I say, Senator, in whatever it was, 19 74? 
It's been 12 years frankly since I've read that case with 
any care. I think the key to that case, which obviously 
decided only the statute before it, was that there are 
certain courses of action, like the right to sue under 
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ATT. ELLIOT: (continued) 
common law for injuries. That are constitutionally 
protected as a matter of common law. 

SEN. JOHNSTON: Well, let me ask you this, Ralph, — 
ATT. ELLIOT: You see in that case, the remedy they're talking 

about, Mr. Chairman, was the remedy of going to court, 
perhaps, not the amount of damages, not the structuring 
of damages, and certainly not the invasive principle that 
if you agree that the concept of damages is the making 
whole of an injured person, that the Constitution doesn't 
care whether that person is made whole, today or whether 
that person is made whole over a period of "ten or twenty 
or thirty years. 

SEN. JOHNSTON: Well, if we were to look to decisions such as 
Gentile, are there any other decisions that bear on whether 
or not a legislature can deal with economic or noneconomic 
causes of action, and the issues that surround it. I 
have been able to find nothing. 

ATT. ELLIOT: I think you're right, Senator. I think that if 
that isn't the only case, it is certainly the latest 
word from our Supreme Court on the issue, and what is 
particularly important about Gentile is, the Gentile 
dealt with the State Constitution^ and found a State 
constitutionally incorporated right. So we don't need 
to deal with the federal constitution. 

SEN. JOHNSTON: What is your recollection of how the court 
dealt with the equal protection under the Gentile case? 

ATT. ELLIOT: It is nonexistent to my recollection. But I 
will defer to the opinion. I was happy with it then, 
I'll be happy with it now. 

SEN. JOHNSTON: Thank you, Ralph. 
REP. NANIA: Mr. Chairman, I'd like to follow up on the 

GeSntile. 
REP. WOLLENBERG: Yes, Rep. Nania. 

REP. NANIA: Ralph, you offer Gentile, and you offered the rule 
of Gentile as being in opposition to the proposal that 
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REP. NANIA: (continued) 
we limit liability of municipalities and charitable 
corporations and so on. It was you that offered it. You 
have back-pedaled away from that rule in subsequent 
questioning. And I guess the question I'd like to have 
you address is that the whole ability of a plaintiff to 
sue the sovereign is statutory to begin with. Why can't 
we undo what we've done? 

I don't think Gentile speaks to that at all, by the way. 
ATT. ELLIOT: Oh, no, Gentile doesn't speak to that. Gentile 

speaks to the question of impairing constitutionally 
incorporated common law rights. 

REP. NANIA: Was there a right of common law to sue the sovereign? 
ATT. ELLIOT: The town was never a sovereign. Our cases have 

been uniform on that. The town has never been the sovereign. 
It is a creature of the state. 

REP. NANIA: Was there a right of common law to sue a creature 
of the state? 

ATT. ELLIOT: I don't know whether every creature of the state 
was suable or not. I suspect — 

REP. NANIA: As a general rule would you say it was not so? 
ATT. ELLIOT: As a general rule I would probably say that at 

a certain time in the common law it was not so and then it 
was changed. And then we get to the question, Rep. Nania, 
when the Legislature has prior to the adoption of the 
Constitution, which was 1965, allowed a cause of action, 
is that cause of action incorporated into the Constitution 
of 1965? 

REP. NANIA: You would of course, answer yes. And I would 
answer no. 

ATT. ELLIOT: Yes. Well, I don't know how you'd answer. We'll 
wait until May 7 to find out. But that's my answer. 

REP. WOLLENBERG: Other questions? Yes, Rep. Shays. 
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REP. SHAYS: Mr. Elliot, just to explain, I would have been 
happy to have you speak for twenty minutes, but I get a 
little leary when someone says they're going to take five 
because they sometimes take longer. 

You seem to, in the beginning of your comments, have painted 
the picture that anyone who supports the bill hates attorneys 
and are playing to the crowd. 

ATT. ELLIOT: No, I didn't say that. Only Section 1. 
REP. SHAYS: Let me deal with Section 1. Part of a_ settlement 

is pain and suffering, part of the settlement is the 
lost earnings that someone has. Part of the settlement 
might be the medical costs that could be extensive. A 
consortium and I guess there are others. But let me ask 
you this. If someone awarded that three year old child 
$300,000 for pain and suffering, should an attorney get 
$100,000 to prove pain and Suffering? 
If someone awarded this young child her potential earnings 
and obviously there it's going to be more difficult to 
determine, should the attorney get one-third of those 
earnings? If she had extensive medical costs of hundreds 
of thousands of dollars, millions of dollars, say, should 
an attorney get one-third of those medical costs? And 
that's what this Section 1 deals with. The question is, 
is it not, is it unreasonable for this bill to say that 
the first $250,000, the attorney gets only one-third. Is 
it unreasonable for them to say that for the next 
$250,000, the attorney gets 25%, which amounts to $62,000? 
Is it unreasonable to say that if there is a million dollar 
settlement, that the attorney will make $245,000 under this 
bill? 

And I guess the last question I want to ask you is, are 
you saying to us that attorneys will not take cases 
because if the award is two million dollars, they only 
make a quarter of a million? 

ATT. ELLIOT: Which of those questions do you want me to answer 
first? 

REP. SHAYS: They're all so related. . 
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ATT. ELLIOT: All right, then I'll answer them in an interrelated 
way. What I'm saying, Rep. Shays, is that if this 
Legislature passes legislation because it is going to 
cure a problem that has been presented to it, Section 1 
A, does not do that. And B, does something else that this 
Legislature should never do, without very good reason. 
None of which has been shown to you. 

What this bill does do in Section 1 is to deprive plaintiffs 
of their right which they have had as long as they've been 
able to bring suits on a contingent fee basis, to negotiate 
with their lawyers as to what the lawyer is going to charge 
and if they don't like what Lawyer A is going to charge 
them, they can go to Lawyer B or to Lawyer C or to Lawyer 
D. 
You know, there was a time in this country when the Bar 
Associations had, I think you'll be interested in this, 
Rep. Shays, when the bar associations had something known 
as a minimum fee schedule, in which lawyers had fees that 
were called minimum fees and they worked out to be maximum 
fees. That was declared unconstitutional, and was 
declared unconstitutional by the Supreme Court of the 
United States in the Goldfarb case. Not Connecticut's 
Goldfarb, but another Goldfarb. 

Because they said, this is something that the parties should 
be able to work out themselves. You shouldn't have these 
things. This is anti-trust violation. It's on the same 
basis of reasoning that I say that plaintiffs ought to be 
able to negotiate as they always have, with a lawyer, what 
the lawyer will charge. 
Now we have 8300 lawyers in this state. We have maybe 
3,000, 3,500 trial lawyers, and I suspect that if Lawyer X 
is going to charge one-third and the plaintiff is unhappy, 
then the plaintiff can go to Lawyer Y who will say I'll 
charge 30%, or 28%, or 25%. The effect of this statute 
is the same because it's a minimum, as the effect of the 
minimum fee schedule. It basically sets the rate. And 
that's the harm that you're doing to plaintiffs in this 
state. 

REP. SHAYS: Mr. Elliot, I beg to differ in terms of the 
plaintiff. I really don't think we're dealing with the 
right of the plaintiff. We're dealing with attorneys who 
take a third out of a settlement, and if it's actually 
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REP. SHAYS: (continued) 
going to cost a million dollars for medical charges, 
in effect the individual who has been hurt, this three-
year-old child only has two-thirds to pay the full cost. 
So she has to take it out of other parts of her settlement. 
The problem is when you go to Attorney A he says a third, 
when you go to Attorney B, what does he say? A third. 
You go to Attorney C he says a third. Do you know that 
every person who has come before me, I have gone up 
afterwards and asked how much did the attorney take, and 
they said one-third. 

ATT. ELLIOT: Did you ask, Rep. Shays, of those people, how 
did it come to pass that you went to that attorney, what 
agreement did you have with that attorney, and third, when 
that attorney said I will take one-third, did you say I'll 
be back to you a little later, maybe I'm going to go and 
see another attorney? 

REP. SHAYS: Well, I'll answer your question. 
ATT. ELLIOT: It may very well be, Rep. Shays, if I may, that 

the Bar ought to make better known to the public what we 
think they all know, which is their right to shop around. 

REP. SHAYS: Do you know what happened? We had someone who 
came to me with a case that was winable, and I called 
four attorneys and they all said one-third. And they said 
that if he settled out of court, they might do it for a 
little less, 25%. And they were all consistent. 

ATT. ELLIOT: All right. Now let me ask you this question, 
Representative, if I may be so bold as to ask a representative 
a question, when you talked to Attorney A and he said one-
third, you called Attorney B. Did you say to him, I've 
got a case that Attorney says he'll charge a third for, 
I don't want to pay a third, what will you charge? Did 
you do that? I suspect the answer is no, but I wait to 
hear. 

REP. SHAYS: Okay. The answer is no. But let me just say, 
and before you shake your head — 

ATT. ELLIOT: I'm not, I'm nodding. 
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REP. SHAYS: You never answered my question --
ATT. ELLIOT: Which is? 
REP. SHAYS: What does the individual do, first off, let me 

back off one more question. You said to us that we are 
limiting contingency fees, but we're not limiting the 
other side fees. Does the other side take contingency 
fees? 

ATT. ELLIOT: They can, you know. 
REP. SHAYS: Do they? 
ATT. ELLIOT: I don't know. I think some of them do based 

upon how much they save. 
REP. SHAYS: Does this limit the fees if you want to go on an 

hourly basis? Does this bill do that? No, it doesn't 
do it, does it? 

ATT. ELLIOT: No. 
REP. SHAYS: So it just limits contingency fees. 
ATT. ELLIOT: That's right. That's right. 
REP. SHAYS: Okay. 
REP. CUNNINGHAM: Mr. Chairman. 
SEN. JOHNSTON: Rep. Cunningham. 
REP. CUNNINGHAM: Yes, on this whole question of 

unconstitutionality of this section, where you're limiting 
attorneys' fees and also the section limiting the recovery 
for pain and suffering, if we included with this a 
provision which stated that attorneys' fees will be added 
onto their recovery, would that make the limitation on 
the pain and suffering perhaps constitutional? And at 
the same time you're providing an extra area of recovery. 

ATT. ELLIOT: I'm sorry, Representative, I really don't 
understand the concepts. Could you explain it to me a 
little better? Maybe I could understand it. 
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REP. CUNNINGHAM: Okay. The concept is, as you know very well — 
ATT. ELLIOT: If you could give me an example. 
REP. CUNNINGHAM: Okay, let's say that there's an automobile 

accident case, and we've limited pain and suffering to 
$200,000 on it. Now otherwise, the plaintiff would, let's 
say, recover a million dollars pain and suffering. We've 
limited it. We've taken $800,000. But if at the same 
time we say, let's say it's a total verdict of one million 
dollars, other damages would be one million pain and 
suffering, and now it's only a $1.2 million verdict. 

But instead of then saying the plaintiff only gets $1.2 
million and the attorney let's say gets one-third, so 
the plaintiff ends up with $800,000, we say okay, since 
we've reduced the verdict from two million to 1.2 million 
by reducing, limiting the pain and suffering, we're now 
going to say, well the plaintiff gets his 1.2 million, 
but we're adding on three or four hundred thousand dollars 
for attorneys' fees above the verdict for the attorney. 
In other words, the attorneys' fees wouldn't be, and 
therefore we're giving the plaintiff a benefit as well as 
reducing his pain and suffering, we're giving him a benefit 
because attorneys' fees are added on instead of taken from 
his recovery. 

Would that satisfy the constitutional limitations in your, 
effects in your opinion? 

ATT. ELLIOT: I think, if I understand the example, Rep. 
Cunningham, we've mixed two problems here that don't 
necessarily have anything to do with each other. The 
answer to your question is, I don't think that adding 
attorneys' fees to a limited judgment is going to remove 
the constitutional problem. I mean, I just don't understand 
how it would do that. 

REP. CUNNINGHAM: Well, the point is that in the case of no 
fault, the idea is — 

ATT. ELLIOT: Still to give Rep. Nania's due that there is a 
constitutional problem. Go ahead. 
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REP. CUNNINGHAM: Okay, okay, but basically I accept the point — 
REP. NANIA: I would agree that there is a constitutional 

problem on the first section, the second section. But I 
think it's easily remedied. You simply make the limits 
the same. 

REP. CUNNINGHAM: Oh, oh, as far as municipal and other 
liability. I see, I think that's a minor issue. I think 
the major issue is whether or not under, it's like under 
no fault, that you're taking away some rights on one hand 
and you've got to be giving them on the other. The 
question here is, if we take away the right, by limiting 
how much you can receive on pain and suffering, assuming 
we limit it universally to whatever we limit it, if on the 
other hand we give people the right they don't have in 
Connecticut tort actions, so you do and for example, the 
federal 1983 action, that is the right to counsel fees. 

If we provide the right to attorneys' fees on tort 
actions, at the same time as we limit pain and suffering, 
do we then satisfy the constitutional requirement that 
if we're taking on one hand, we in effect give on the 
other? 

ATT. ELLIOT: I don't think you do, and I think you raise a 
problem that the insurance companies probably wouldn't 
want to see happen. That is to say, you're increasing 
the cost to the insurance companies if you assume that 
the original award is going to be whatever it is, and 
the plaintiff has to pay the attorneys' fees. Now you're 
saying to the insurance companies, all right you're going 
to be charged $800,000, and in addition we're going to 
add on some attorneys' fees. 

REP. CUNNINGHAM: No, I think the point is this, Mr. Elliot, 
that at the present time as we're all aware in effect, 
out of the pain and suffering come the attorneys' fees. 

ATT. ELLIOT: Out of the total award. 
REP. CUNNINGHAM: Yeah, out of the total award. But in effect, 

because there's a certain fluid area really of medical 
costs, are pretty much fixed and so forth, and lost income 
you can let's say presumably calculate, but it is out of 
this fluid area of pain and suffering, there comes that 
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REP. CUNNINGHAM: (continued) 
surplus to give the attorney, whether it's 20, one-quarter, 
28%, 30%, one-third, whatever is negotiated, really in 
effect comes out of that fluid segment. And by limiting 
it, we create a horrendous problem within the system, I 
think. But, because if we limit it to $200,000, let's 
say on a 1.2 million dollars verdict and only $200,000 was 
pain and suffering, the attorneys' fee right now would 
come out of now just taking all the money for pain and 
suffering, but if we adopted this bill that's in front of 
us, it would also take out of the monies that in effect 
set aside by the jury for medical expenses and lost income. 

We'd be getting into that. But~if while we say okay, for 
various reasons, to limit the pain and suffering award, 
because we're no longer requiring the plaintiff to be 
paying his attorneys' fees on at least a successful verdict, 
then what we're doing is saying, okay, we're giving something 
to the plaintiffs, in compensation for limiting the 
plaintiff's right to pain and suffering. And by making 
these two changes, hopefully relatively equivalent in 
value, that we would then satisfy the constitutional 
requirement. 

ATT. ELLIOT: Rep. Cunningham, I must confess that I cannot 
see how that would cure it. But I do^see that the 
suggestion you make is the sort of suggestion that a 
commission under 6157 ought to consider, and that's why 
we so strongly support such a commission. There are so 
many imponderables here that this committee is not, in 
my view, and the Legislature is not in my view, prepared 
to deal with based upon facts that they have before them. 

But I think the suggestion you make is a very good one for 
consideration by the commission. 

REP. CUNNINGHAM: Okay, thank you. 
SEN. JOHNSTON: Further questions? Okay. 
ATT. ELLIOT: And Mr. Racklin, if you — 
REP. NANIA: Mr. Racklin, could you identify, because you come 

from a different legal system and not I, or at least some 
of us may not know what a Queen's Counsel is, would you 
identify yourself in terms of who you work for and what 
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REP. NANIA: (continued) 
you do and so on? 

ATTORNEY THEODORE RACKLIN: I am an attorney practicing in (Hfi>U3£f) 
Toronto, Ontario, Canada. I am in private practice. I ^ 
happen to have the designation of Queen's Counsel, which 
ought not to confuse you and ought not to particularly 
impress you. The Queen's Counsel designation is given 
by our government to senior lawyers who are ones who have 
presumably distinguished themselves in the practice <£if 
law. It's an honorary title. 

But let me tell you just a bit about myself if I may. 
I am a former president of the Ontario Trial Lawyers 
Organization. I've spent over 25 years — 

SEN. JOHNSTON: Sir, you're not being picked upcn that mike. 
I don't know if you can hear, but, you've got to talk 
closer to it. 

ATT. RACKLIN: Okay. How is this? I practiced in the 
personal injury field for over 25 years, and may I say 
that I not only represent injured plaintiffs, but I also 
do a very substantial amount of defense work for insurance 
companies in resisting claims by injured plaintiffs, so 
that I perceive that I don't have a bias toward one side 
or the other. 

In Ontario, the law is in various ways not dissimilar to 
what is proposed in the bill that is being considered by 
your committee. I have been asked to come here to tell 
you just a bit about the Ontario experience, which may be 
of some assistance to you in your deliberations. 
Firstly, as to the matter of the contingent fee, your 
bill limits the amount of the contingent fee in larger 
cases. In Ontario, the contingent fee is not permitted. 
It's never been permitted. Lawyers must charge based on 
the fair value of the work they do. 
In the smallest cases, the Ontario legal fees would 
approximate i.what your bill allows as a maximum. In the 
larger cases, Ontario legal fees are lower than what your 
bill proposes. So that, we have a situation then where in 
Ontario really in total, legal fees are less proportionately 
than what your bill proposes. 
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ATT. RACKLIN: (continued) 
Your bill proposes a cap on pain and suffering. It puts 
a cap on lump sum noneconomic damages at $250,000 or 
$50 0,000 depending on who the defendant is, and provides 
as well for periodic payments of any excess. In Canada, 
the Supreme Court of Canada in 19 78 as a matter of policy, 
put a cap on nonpecuniary damages for pain and suffering 
in all cases. That was $100,000 Canadian dollars. 

That amount increases with inflation. It now is $185,000. 
So that in Canada, our cap on pain and suffering is less 
than what your bill proposes for here. Your bill has 
some sanctions against frivolous suits. It provides 
penalties for bringing an action without probable cause 
or with a malicious intent. Let me tell you that in 
Ontario, a person who loses a law suit is liable to pay 
a substantial portion of the defendant's legal fees and 
expenses. 

A plaintiff who loses almost without exception, has awarded 
against him those costs. And that happens even if a 
plaintiff had probable cause, even if the plaintiff had 
no malicious, intent. If he simply loses the law suit he 
is burdened with those expenses and he must as well, pay 
his own lawyer, who does not operate on a contingency. 
So that you'll see that in the law of Ontario, there is a 
much greater prohibition against bringing suits, frivolous 
or otherwise, than this bill contemplates. 

REP. NANIA: You may proceed. 
ATT. RACKLIN: Just a word with certain other items. Your 

bill restricts joint and several liability. In Ontario, 
we have no such restriction, but I can say to you the 
joint and several liability is not a problem, in Ontario 
is not raised as a problem and there is no movement at 
all to change it. 
Perhaps this is partially as a result of the fact that 
in Ontario, most tort cases are tried without a jury. 
We don't have the same constitutional right to trial by 
jury that you do. And almost invariably, the large cases 
are tried by judge alone. 
Your bill proposes an offset of certain collateral 
benefits. Including any benefits from automobile accident 
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ATT. RACKLIN: (continued) 
insurance. In Ontario, we have a very generous automobile 
accident insurance plan. It pays up to $140 per week in 
lost income for life, apart from medical expenses. There's 
a total offset. The tort feaser is given credit, totally 
for what is available from this accident insurance. 

Dram shop liabilities, your bill proposes a limitation. 
We have no such limitation in Ontario. But I can tell you 
that for whatever reason, there have only been two or 
perhaps three cases where sellers of liquor have been held 
liable to people injured by theix customers. 

So that tells you something shortly about the climate in 
Ontario, which you will see is more restrictive than what 
this bill proposes. 
Your reaction might well be, then, obviously you have no 
insurance crisis in Ontario. Let me tell you, members of 
the committee, that in Ontario we have exactly the same 
insurance crisis that you have here. I brought along 
certain newspaper articles, and I believe they have been 
distributed to the members of the committee. But I have 
here the front page of the Toronto Star, Canada's largest 
newspaper, January edition. Front page headlines, Soaring 
Cost of Insurance, a Conspiracy, Members of Parliament 
Charge. Horror stories abound and a long list of them. 
Let me just list a few. 

St. John Ambulance, 2600% increase in rates. Metropolitan 
Toronto and certain other municipalities in the Toronto 
area, unable to buy insurance against liability claims. 
Scarborough, another municipality, consults 34 insurance 
firms before one agrees to coverage with premium increase 
of 137%. Toronto Transit Commission, 300% increase in its 
insurance coverage, and with a $3 million deductible instead 
of the $1 million deductible it had before. 

Day care centers face possible closing because no one 
will sell them insurance. Another full page on the issue, 
crisis grows as insurance rates soar. Ontario Hydro faces 
$100 million deductible. And so on. You see articles, 
Canadian Courts Too Generous, Lloyds of London Man Says. 
And members of the committee, what this amounts to is that 
with no disrespect to the insurance industry, those who 
are in business of paying claims, always by definition, 
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ATT. RACKLIN: (continued) 
consider that the claims they are paying are too high. 
However, they are lowered, the claims are going to be too 
high, the same as the tenant always feels that the landlord 
is charging too much, the same as the customer in the 
supermarket always feels that the price of food is too 
much. That's simply consumerism. 
So in Ontario what has happened? We have a government 
task force appointed, as has happened in so many states 
here. Crisis team to investigate soaring price of 
insurance. And that-task force now is at work in Ontario 
trying to find out what is the solution to the insurance 
crisis that all of us are concerned about. 
What does all this mean? I suggest to you respectfully 
that it means that enacting all of the tort restrictions 
that are contemplated in this bill may accomplish certain 
purposes. I can't comment with respect to that. But as 
far as dealing with the insurance crisis, which I understand 
is what prompted the bill, our experience has been that 
th&t is no answer as far as the insurance crisis is 
concerned. It will continue. 
The problem, ladies and gentlemen, is an insurance problem 
not a tort law problem. And I submit that it should be 
addressed as such. You here in Connecticut have a system 
for compensating accident victims which should be 
cherished, if I may say so, and not tinkered with. I 
thank you for the opportunity of appearing before you, 
and if anything I have said is of some assistance to you 
in your deliberations, I'll be very grateful. 

REP. SHAYS: Just a request. If you could send me the cost of 
certain premiums that you think are comparable, I'd like 
to compare apples to apples. I'd like to know if your 
crisis is just the increase, or if in fact, you are faced 
with the same size premiums that we are facing in this 
country. 

ATT. RACKLIN: I'd be delighted to do that, Rep. Shays. The 
only difficulty is that it's hard to compare one particular 
risk with another. I could give you, for instance, some 
figures with respect to automobile insurance, which is not 
too difficult to compare from one place to another. 
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SHAYS: Just, let's say, the cost of a certain type of 
doctor has, his premium cost that would be helpful. You 
don't have to do it now. We have so many people. But 
then your testimony has more meaning to me. 
RACKLIN: Yes. Well, let me see what I can put together 
to send to you, sir. I'd be delighted to do it. 
SHAYS: That would be helpful. Thank you very much. 
NANIA: Any further questions? Thank you, sir. The next 
witness is a Mrs. Delabono. Is she here? 
Once again, we ask the ladies and gentlemen in the rear 
of the room. It's difficult for those that are paying 
attention here to hear. Please conduct your business in 
the corridor if necessary. Thank you. 

BARBARA DALABONO: My name is Barbara Dalabono. I live at a 
615 Northfield Road, Watertown. I am married to a lawyer (TO 
practicing in the Waterbury area. 
I am here to speak in opposition to the proposed tort 
reform bill. Eight and one half years ago, my husband 
and I were suddenly catapulted onto the plaintiff side 
of the bar when our 25 year old son was brutally beaten 
about the head several times by a baseball bat being 
wielded by a man in the weiijht room at the Waterbury YMCA. 
He sustained severe traumatic brain injuries as a result. 
He is here in the audience today sitting in the red 
wheelchair. 

I am a past director of Connecticut Traumatic Brain Injury 
Association, Incorporated. I served on the Governor's 
Task Force on Traumatic Brain Injury, and I chaired a 
support group for TBI persons and their families at 
Waterbury Hospital for three and one-half years. As a 
result of these activities, I know a great deal about those 
who suffer great pain, suffering and injury. 

I am here today speaking as an individual. Only those 
who are on the suffering side of the fence, can truly 
speak to you about the terrible oppression of the court 
system, as well as the lack of essential medical services 
in the health delivery system. If these were not enough, 
we also became acutely aware of the true injustice that 
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MS. DALABONO: (continued) 
victims of crime face. My son's crime was joining the 
YMCA and going there on Saturday afternoon to lift weights. 
He was carried out on a stretcher, but he was not the same 
young man who walked into that place and never will be 
again. 
The personality he was, the intelligence he had, the speech, 
the eyesight, the motor control of his body, his ability 
to remember, all of these and much more have been lost to 
him forever. He is not the person he was and all of the 
opportunities available to him for a future life have been 
lost to him permanently. There was no justice for him in 
the criminal court system. Although there were five 
witnesses to the assault and battery upon him, it took 
18 months for the criminal to be sentenced to seven to 
15 years in prison for his crime. He served three years 
at Somers and eight months at the YWCA in New Haven on a 
work relief program. 

He was paroled before the civil law suit could come to 
trial, five and one-half years after the assault took 
place. We settled the civil law suit in the third week 
of trial, though we felt assured of a jury verdict in our 
favor. The oppression we had faced in the past five and 
one-half years would have been continued in the appeal 
process and we could no longer stand that strain 
emotionally, financially or physically. 
Because time is so limited, I will speak to you on only 
two points in the tort reform bill, contingency fees and 
cap on pain and suffering award a jury may give. How can 
you in good conscience even consider a cap on pain and 
suffering when you cannot put a cap on the pain and 
suffering a victim endures? 
Jury verdicts in this regard are so difficult to obtain, 
and hold onto, that there is plenty of safeguards against 
them going wild already in place. And for what reason 
would you add yet another burden on the plaintiffs? For 
the paltry sum of insurance premiums? If you do this, I 
hope you realize that the innocent taxpayers will simply 
pick up the tab instead of the insured negligent defendants. 
Those who suffer terrible injury incur so many medical 
bills that even the middle class American cannot afford 
to pay them. 
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MS. DALABONO: (continued) 
As a result, they end up on the federal Medicaid program, 
administered by the State. This happened to our son. I 
can tell you for sure that there is no experience in life 
quite like dealing with the Department of Income 
Maintenance. It is an humbling experience one can never 
forget. 
If it had not been for the contingency fee attorney, our 
son would still be on that welfare role from which he has 
been gracefully freed. The contingency fee lawyer is 
the only way thatpoor and even middle class Americans 
have for access to the- court system in major civil 
litigation. I know of no other breed of American who 
could put in five and one-half years of work without 
being paid a cent on the gamble that he would win a 
verdict in court that would pay for his time and talents. 
And believe me, I know that not all of the cases are won. 

I am married to a lawyer and though he won a $75,000 jury 
verdict for a client, it was overturned by a judge, even 
after the judge had given the Chip Smith charge to the 
jury. Those of you who are lawyers, will appreciate that 
bit of irony. 
Major injury cases require an enormous amount of time and 
talent to prevail in the court system that you haute to deal 
with in this state. Even under the present system, 
plaintiffs have a difficult time getting such lawyers to 
take their cases because of the great gamble and the work 
involved is so enormous. 
The contingency fee lawyer earns his fees. I know, 
because our son's case had to be handled by his own father 
up until the time of trial. Two prestigious law firms in 
this state turned down his case. One in New York did 
also. The fourth took the case, knowing all too well how 
difficult it is going up against such a sacred cow as the 
National YMCA. 

Do you honestly believe that insurance companies are 
justified in coming to you and asking you to take the 
onus from them for the jury verdicts which are coming 
down through the court system? I tell you, they are not. 
It is better that you ask them to increase their premiums 
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MS. DALABONO: (continued) 
than ask the taxpayers to take on the burden of caring for 
the injured plaintiffs, made so by negligent defendants. 

REP. NANIA: Ma'am, would you please conclude? 
MS. DALABONO: I have about one small paragraph and I will be 

happy to Conclude, since I have been waiting here since 
10 o'clock this morning. 

REP. SHAYS: We'll want to ask you some questions, though, 
too, so — 

MS. DALABONO: Please remember that the jruries would not be 
handing down those verdicts if the defendants were not 
negligent. Please leave the contingency fee system alone 
so that all Americans can have a chance for a trial by a 
jury of their peers. Please do not put a cap on the amount 
of awards that a jury may give for pain and suffering. 
Sometimes that award is the only thing that can make 
life endurable for those who suffer great injury. 

REP. SHAYS: Ma'am, I have this memory that somehow I received 
a letter from you, and you're saying that your son's, 
person who brutalized your son is out on parole or is up 
for parole? 

MS. DALABONO: He was out on parole a long time ago. 
REP. SHAYS: Did you write us a letter asking for us to speak 

at a parole hearing, or is this someone else with such a 
similar case? 

MS. DALABONO: I did not ask anyone here to speak at a parole 
hearing. 

REP. SHAYS: When you hired this private firm, when your 
Cass. 6 husband decided it was wise to hire someone else — 

MS. DALABONO: Yes, he could not try his own son's case in 
court. 

REP. SHAYS: Oh, I understand. Believe me, I understand. 
Had your husband done most of the legwork for it, so it 
was a matter of, and you therefore worked out a payment 
much different than one-third? 
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MS. DALABONO: Yes. 
REP. SHAYS: The, can you tell me why you feel that if there 

was an award for $250,000, that limiting a lawyer's fee 
to one-third of that would do harm? 

MS. DALABONO: Well, because I don't think you can possibly 
understand in major civil litigation, the enormous amount 
of work that is involved in going through the court system. 
What I'm telling you is that for three and a half years 
we were in court, and there were approximately 300 pleadings 
filed in court. For a lawyer to work for that length of 
time and not get paid, and take the gamble that if that 
jury verdict comes in against him he's going to get 
nothing — 

REP. SHAYS: No, no, we're not saying they don't get something. 
We're saying if a $250,000 award, the attorney gets 
$85,000. They get a third of that. But do you think the 
attorney needs more than a third? 

MS. DALABONO: Yes, I do. And I think that it is up to the 
attorney and the client to adjust this according to their 
own wills. Because you cannot sit here and say how 
difficult a case is, and legislate that. Some cases may 
be yes, if the negligence is admitted, if it's obvious. 

REP. SHAYS: Can you very, very briefly tell me, and I have to 
tell you I'm reacting to what you're saying, I'm listening 
to what you're saying and I was thinking now, who are you 
suing? Who was at fault? I mean, clearly the person who 
was sent to jail was at fault. Just briefly tell me, why 
was the YMCA at fault? 

MS. DALABONO: It's hard to be brief. And I'm so glad you 
asked that question, because I sat in this audience and 
listened to questions like that. When you first hear of 
an instance like this, you would say, well, certainly the 
National YMCA wasn't at fault. Somebody hit, an individual 
hit him on the head. 

REP. SHAYS: Right. 
MS. DALABONO: The man that hit my son on the head with the 

baseball bat was admittedly a volunteer staff person in 
the YMCA weight-lifting room for many years — 

c-
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REP. SHAYS: So he was an employee, or an unpair employee. 
MS. DALABONO: It was argued that he was not, but he was in 

my opinion. 
REP. SHAYS: So basically you tied the YMCA in that they had 

a relationship with the person — 
MS. DALABONO: Very definitely they did. 
REP. SHAYS: Thank you very much. 
MS. DALABONO: You're welcome. -
REP. BARONIAN: Are there any more questions? Next is Armand 

Ninteau. 
MATTHEW SCHAFFNER: Ninteau, and he asked me to come and speak 

speakifor him today as well as Mr. Terhune. 
REP. BARONIAN: You do know that we're trying to follow a five 

minute, if that's possible. 
MR. SCHAFFNER: I've been painfully aware of it, ma'am, 

since ten o'clock. 
REP. BARONIAN: Good. Thank you. 
MR. SCHAFFNER: I'm Matthew Schaffner. I'm from Groton. I'm 

lawyer and I represent asbestos victims, mostly from the 
Electric Boat shipyard. Asbestos victims have to sue 
anywhere from five to twenty defendants in Connecticut. 
It's, each defendant assesses its own chances under the 
existing rules of joint and several liability, and assesses 
its own chances of winning and losing. As a result, since 
19 75, there will be approximately 1,000 asbestos suits 
filed in the State of Connectiuct, approximately 135 have 
been settled using this"very system. 

Only two have been tried to conclusion. Four of the asbestos 
companies are now in bankruptcy proceedings, and these 
represent anywhere from 25 to 60% of the total responsibility 
of these asbestos diseases, depending on the individual 
case. If you take away joint and several liability, you 
will harm the asbestos victims in three very special ways. 
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MR. SCHAFFNER: (continued) 
The first, of course, obviously you'll take away anywheres 
from 25 to 60% of their compensation. And some of these 
people suffered terribly. One of the victims is here 
today with me, and he's from California, and he's going 
tospeak to you in a moment. 

The second thing you will do is you will delay whatever 
compensation they are going to receive. Because now you 
have provided a great incentive to the remaining asbestos 
companies who are not in bankruptcy, to contest each case 
to determine everyone's respective share of liability, 
and there's one thing that two asbestos companies can agree 
upon and that is only what the third one should pay. And 
that's exactly what's going to happen, you're going to deny 
these people even speedy justice, and some of these cases 
are already five years old. 

Are you willing to provide more judges and more courtrooms 
to try these cases? Because they're not going to settle 
like they did before. You heard the representative of 
the insurance industry talking here today. They didn't 
tell you that they're going to start contesting each one 
to determine how big a share Johns Manville had in each 
individual case. Because it's not a matter of the deep 
pocket, it's the matter of the empty chair. And what they 
do is they get up in the courtroom, they keep pointing to 
the empty chair and say where's the defendant who provided 
all the afebestos, and everybody's heard of Johns Manville. 
And that's what you end up with. 

I have, the bill does not address those problems. You 
are also igoing to abolish the concept which Aetna is a 
part of, Travelers is not, and that is the Wellington 
Plan. The Wellington Plan put together 30 asbestos companies 
and defendants, so that they could only need one lawyer 
and they would save themselves a lot of money. And they 
worked out themselves, over a two year period it took them 
to negotiate this, their respective shares of liability 
among themselves. 
Now you're going to destroy that. Just as the case is 
starting to move at a rate of about 100 per year in 
Connecticut. We've only had 135 settlements, they're 
going to move about 100 a year now. Now you're going to 
take it all away and we're all going to go back to square 
one, to figure out so we can contest before juries how 
much Johns Manville's share was. 
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MR. SCHAFFNER: (continued) 
The concept of joint and several is not something new we 
lawyers dreamed up. It's been around for hundreds of 
years. The first case in Connecticut was in 1819 and 
they were citing cases back in the English, the Queen's 
Bench and the King's Bench back in England to support 
this theory. It's not something we just thought up. 
It's something the insurance companies are trying to change 
all around. 

No, the asbestos people have enough problems without 
having to suffer along without their own legislators 

~ taking more from them. When you go home tonight, if you 
just for two minutes only take half a breath, just half 
a breath, just fill your lungs to about half their 
capacity each time you breathe to two minutes, and then 
think about doing that for the rest of your life. 

James Vermulen came here from California. He's the head 
of the asbestos victims of America. He's not a lawyer, 
but he found this organization himself because he himself 
is a victim who is not satisfied with the victim. Will 
you please allow Mr. Vermulen to speak. He's come all the 
way from California. Mr. Vermulen. 

JAMES VERMULEN: Thank you. It's a pleasure to be before the 
Connecticut State's Legislative Judiciary Committee — 

REP. WOLLENBERG: Sir, if I might interrupt you. Did you 
announce that we will go to other hearing at two o'clock? 
I don't know whether it's been announced or not, but at 
two o'clock we will go to hearings on the other bills. 
So we will come back to 6134, and as I said we will stay 
here as long as it takes to hear these things. The other 
hearing probably will take about two hours, so I would 
think from two to four, if you wanted to do something else, 
you could. 
But we will at two go to the other bills that are scheduled 
for today. We're an hour behind as it is. Thank you, 
Mr. Vermulen. 

MR. VERMULEN: Excuse me. I will try to, I've cut this thing 
down and everything else since this morning, learning 
about the five minutes. I have come a long way. Asbestos 
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MR. VERMULEN: (continued) 
Victims of America was conceived by me and born in a spare 
bedroom office of my home a few years ago, when it became 
apparent to me that my plight as an asbestos victim was 
totally ignored, not only by the industries that caused my 
injuries, but by the insurance companies responsible for 
paying the damages, as well as the government and all 
sectors of our nation, state as well as federal. 
And we now have members throughout the entire United 
States, which clearly denotes that the voice of the victims 
is demanding to be heard. I'm going to eliminate a whole 
bunch right here that tells you what it's like to die of 
asbestos lung-disease. If you've got time, you can ask 
me questions. 

REP. WOLLENBERG: Can we make a copy of that, sir? 
MR. VERMULEN: Oh, it's been distributed. 
REP. WOLLENBERG: It's been distributed. Thank you. 
MR. VERMULEN: And as I understand, your committee is considering 

legislation to change, among other things, the joint and 
several liability law. Now, any change in the doctrine of 
joint and several liability will devastate the claims of 
asbestos victims. For instance, as Matt mentioned, four 
corporations already have declared bankruptcy. Chapter 11 
including Manville. And the juries have found these companies 
responsible in the neighborhood of 50 to 60% of some of 
the claims. And right now there are over 20 manufacturers 
of asbestos with a myriatd of insurance companies with 
billions of dollars in assets who will not pay the entire 
amount of the diseased victims claims. 

If this doctrine of joint and several is altered any way, 
Connecticut asbestos victims will suffer. They will only 
be paid 40 to 50% of their damages, by the remaining 
companies who are solvent, many of whom are as guilty as 
Manville. You may not understand the disease process that 
an asbestos victim undergoes, but in many if not most cases 
there's a latency period of anywhere from 20 to 30 years, 
and consequently many times a person is not diagnosed as 
having asbestosis until after they retire. Or otherwise 
has no loss of wage earning capacity. 
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MR. VERMULEN: (continued) 
And the disease of asbestosis is irreversible, untreatable. 
The medical bills that a person may incur initially could 
be minimal. Therefore, if the proposed legislation is 
adopted, then an asbestos victim who each day slowly 
suffocates to death, will be entitled to only a portion of 
the losses under the proposed legislation. I don't see 
how you can justify limiting damages for pain and suffering 
if it is too great and at the same time take away the other 
end because of Manville's riding on the bankruptcy law. 

You see, quite often in the early~stages, ladies and 
gentlemen, sick lungs don't show. Incidentally, recently 
I testified in other states. I testified in Mississippi 
and the senators there were so outraged by the lies that 
the insurance companies brought to them to get that piece 
of legislation before the State of Mississippi that they're 
now investing the insurance companies. 
And I recently testified in Hawaii and I noticed in the 
newspaper the following day, the Hawaiian Senate is also 
going to investigate the insurance companies, because 
of the perpetrating of fraud. 
When I left the Second World War after being honorably 
discharged, fighting in the Navy, I went to work for 
industry. And I was raised in a strict Dutch disciplinary 
home, and I had no disciplinary problems in the Navy because 
of that factor and I just knew, based upon my childhood that 
when I went to work for American industry that I would be 
protected and cared for and I would be rewarded for working 
hard. 

Ladies and gentlemen, I want you to know I was safer in 
an all-out shooting war in defense of our nation than I 
was coming back to work for thê  various industries with 
the right to operate and make money I helped to preserve. 
In 1957, I went to work for Manville in Stockton, 
California, where they made concrete asbestos pipe and 
we were constantly exposed to asbestos dust throughout the 
entire plant and we were never told it was harmful. The 
only thing I knew was the end use of the product. 

Because of all this dust we carried it home on our clothing, 
in our hair, in our cars and now our family members, 30% 
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MR. VERMULEN: (continued) 
of our family members of the workers are developing 
asbestos diseases. Why? We were the Typhoid Marys of 
our era, ladies and gentlemen. We carried death home 
from the job along with our empty lunch buckets. 
And in 19 77, my American dream turned into a nightmare 
when the time bomb of asbestos exploded in my chest. 
And I approached suicide. I won't go into that, it's 
in my testimony. 
It's only because of the injured victims' rights to make a 
claim for damages that the incriminating documents showing 
early knowledge of the asbestos hazard were uncovered and 
introduced into evidence. Indeed, it's only because of 
the threat of the fear of having to face losses, did the 
industry cease and desist from continuing to expose not 
only workers, but our little school children from these 
deadly fibers. And it's only because of the law suits that 
we find an incentive for a manufacturer to produce a 
product that is not defective and/or dangerous or 
hazardous to us and our environment. And of course there's 
a total lack of compensation throughout the United States 
as a nation. 

You see, I worked for a living. I had provided for my own 
needs and needs of my family. I contributed to the social 
programs of our community. I have never been a freeloader 
at either end of our society's financial structure. 
Consequently, when I became disabled because of what I did 
for a living, I felt that I should becompensated immediately 
and adequately, and unfortunately the federal and state 
compensation system is nothing more than a sad, sick joke. 

For us, there is no hope. Asbestosis is not reversible 
and becomes progressively worse as time goes on. There 
is no prosthesis for sick lungs. And for asbestos victims 
dealing with the compensation and social security systems 
are like trying to punch smoke. It's enough to drive a 
healthy person crazy, much less than trying to deal with 
the petty harassment as your body and your life are falling 
apart at the same time, and many of us do commit suicide. 
And now you're prepared to take more away from us. 

Throughout the entire United States, the asbestos victim 
is treated with contempt. We are made to feel like the 
criminal, rather than the victim of criminal conspiracies. 
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MR. VERMULEN: (continued) 
We must accept the truth that the American dilemma facing 
America now, the injured workers, has been a football 
tossed about by many sectors of power and money. And 
their goals are obviously to enhance their personal gains 
and/or their power and money. Who can we trust? 

Do we trust the medical society? Absolutely not. 95% of 
today's medical society can't diagnosis asbestosis from 
athlete's foot. Can we trust the industries? In the past 
years, old corporate documents have been uncovered proving 
that industries knew asbestos was a killer before we were 
born. And now, they're filing bankruptcy. 

You see, if I commit murder, the courts will deal with me. 
If I kill 15 or 20 people, I might be sent to a mental 
institution. Therefore, it's totally inconceivable to me 
how a proven murderer of thousands upon thousands of 
American workers and citizens is allowed to file 
bankruptcy, to escape punishment for their crime. 
Can we trust our legislators? You are now considering 
laws which will remove the tort system not only from workers 
but also from the private sector whose health has been 
damaged, whose life has been lost, because of killers 
introduced into our environment \ith full knowledge of the 
industries in the name of profit. These proposed laws 
would ultimately shift the burden of paying for industry 
caused suffering and death from those responsible to you 
and me, the taxpayer. 

What used to be a government of the people, by the people 
and for the people is now a government for the insurance 
companies, by the manufacturers for their bank accounts. 
Now who made this nation great? Every year you read about 
Shell or Exxon or somebody earning billions of dollars 
and paying no tax whatsoever. Was it the industries that 
made this nation great? Hell, no, it was me and it is you 
and all the other workers who — 

REP. WOLLENBERG: Sir, perhaps you could sum up. 
MR. VERMULEN: All right, I sure can. 
REP. WOLLENBERG: Keep on the bill. 
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MR. VERMULEN: All right. I was going to go back to the 
beginning. Let's bring this right down to basics. Where 
are we today? Now, when God gave Moses the Ten Commandments 
those were commandments, they weren't suggestions. And 
there's four simple words, thou shall not steal. That 
means, don't take anything that doesn't belong to you. 
The industries have stolen from us, obviously. 
Four other simple words, thou shall not kill. That means 
don't be responsible for another person's death, no matter 
what. The mere fact that our deaths take place after the 
crime is perpetrated don't change the fact that we're 
murdered, okay? Now, the first recorded murder that I'm 
aware of occurred in Genesis Chapter 6, where Cain killed 
his brother Abel, and God asked Cain, where's your brother 
Abel, and he said how do I know, am I my brother's keeper? 

Ever since that time, people have been killed people 
with the attitude of am I my brother's keeper. Union 
Carbide killed thousands of people in India, am I my 
brother's keeper? 

REP. WOLLENBERG: Sir, I would ask you to keep on the bill 
somewhat if you will, please. 

MR. VERMULEN: All right, all right.' We're talking about — 
REP. WOLLENBERG: I know others did not, but, we'd like to keep 

moving it along. 
MR. VERMULEN: That's all right. I try to get along. I think 

you get the picture with this Thamilahyde, and DAS and the 
Dalkon Shield and the Ford Pinto, etcetera, etcetera, am 
I my brother's keeper. And I think it's way past the time 
where our legislators, and here I'm talking to you, sir, 
Mr. Wollenberg, and the rest of the legislators, where our 
legislators, corporate directors and society face up to the 
fact that yes, we are our brother's keeper. 

And because of this we will punish the wrongdoers, we 
will see that those who are diseased and dying continue to 
having unfettered access to justice through the courts for 
their compensation. Just as it's unrealistic for me to 
think that our legislators would permit the licensing of 
a corporation who manufactured and sells cancer, small pox, 
meningitis or any other killer, it is also unrealistic to 
think that our legislators would allow a cap or a limit on 
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MR. VERMULEN: (continued) 
compensation to victims of murderous industries, or 
perpetrators of negligent acts. For to do so would be 
to license and legalize the inflicting of pain and 
suffering and death. It would be like saying, it's okay 
if you kill or maim somebody. It's only going to cost 
you $150 or $250,000, as long as you're aware of this, go 
ahead and kill and maim, because we really don't care. 
In fact, we have passed a law making the maiming or killing 
of people or the residents of Connecticut percently legal. 
Go ahead and do it. -
Or you can say no, stop — - -

REP. WOLLENBERG: Sir, can I ask you to sum up, please? 
MR. VERMULEN: Yes, sir, I will. 
REP. WOLLENBERG: On your word. 
MR. VERMULEN: On my word. I still believe that people are more 

important than profits. I still believe that honesty in 
personal and corporate conduct count for something. I 
still believe that you care and I have one reminder in 
closing, and that's it. Dying is ~a tough way to make a 
living. Thank you. 

REP. WOLLENBERG: Thank you, sir. Any questions of either of 
these gentlemen? Thank you very much. 
Rep. Hauser. 

REP. HAUSER: Thank you, Mr. Chairman. I was just about to 
tell your clerk that I would submit written testimony, 
because you are so backed up. If I could just go on 
record as opposed to Bill 6133 and in favor of 6162. 
I think I'd be doing you and the committee a favor by 
just limiting my testimony to that. 

REP. WOLLENBERG: What are the two bills? 
REP. HAUSER: 6133 is concerning State requirements of insurance 

by mortgagees, and the 6162 is An Act Concerning Releasing 
Mortgages. I'm in favor of that one and in opposition to 
the other one. 
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SEN. JOHNSTON: (continued) 
again on tort reform and other bills. 
Dave Dougherty. Robert Baer. Do I have the right list 
here? This isn't another committee? Tim Norbich. 

TIM NORBICH: Sen. Johnston, members of the Judiciary Committee, 
I'm Tim Norbich, Executive Director of the Connecticut 
State Medical Society. We appreciate the opportunity to 
express to you our grave concerns about the present medical 
malpractice insurance crisis, an important and integral 
part of- the overall liability insurance and reinsurance 
crisis, which has gripped this entire nation. 

Liability insurance has become a kind of resource that 
oil was in the 19 70s, prohibitively expensive, when it 
can be bought at all. Americans have always been a 
litigious people, but according to Jury Verdict Research 
Incorporated, and others, there seems to be a rise in 
the number and size of liability suits, totally inconsistent 
with the growth of the U.S. population. This litigation 
madness has reached the point where everyone who performs 
a service or who makes themselves a product has a litigation 
sword of Damocles hanging over his or her head. 

In its wake, it has threatened the very availability of 
health care to the Connecticut public, and has caused 
premium for Connecticut physicians to double over the 
next three years and quadruple during the past six. A 
recent survey conducted by the CSMS indicates that fully 
one-third of Connecticut's physicians have limited or 
reduced the scope of their practice in an effort to reduce 
or stabilize their malpractice insurance classification 
and expense. 
Health care costs are effected, too, because the survey also 
showed that more than three-quarters of the state's 
physicians are practicing defensive medicine in response 
to the forces of malpractice litigation. Experts claim 
that the questions of negligence and fault, did someone do 
wrong and did it cause this injury, have grown nearly 
irrelevant. Instead courts have moved toward a concept 
of entitlement to injury compensation. A person has been 
hurt and somebody has to pay. Who involved has the deepest 
pockets? 
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MR. NORBICH: (continued) 
Those deep pockets are really millions of little pockets 
paying these costs through higher prices for services and 
products, or through higher insurance bills. As Richard 
K. Willard, Assistant U.S. Attorney General puts it, 
increasing tort law punishes those who have done nothing 
wrong, and we must return to a view of the tort law 
premised on a concept of fault. 
Only two insurance companies now write new medical 
malpractice insurance coverage for Connecticut's physicians. 
The CNA and the Connecticut Medical Insurance Company, 
CMIC, which was established by the CSMS in October of 
19 84. We had the unfortunate experience of seeing first-
hand the troubled waters surrounding the very tenuous 
line of reinsurance. 
A brand new insurance company like CMIC would not expect 
do be faced with many claims during its first few years, 
and in fact didn't. And yet on its first anniversary it 
was forced to raise its premiums 17.6% for the first 
million dollars of coverage, a hike criticized by some 
as not being enough. 
Reinsurance for coverage exceeding one million dollars --
was 212% of the first year's figures, a difficult increase 
to swallow, but better than the alternative which was 
no coverage at all. In reinsurance we have learned you 
take what you can get. Lloyd's of London, the world's 
largest and best known reinsuror blames liability litigation 
in the United States for the crisis situation and has 
threatened to withdraw from the U.S. market. Because of 
exorbitant losses, Swiss reinsurance has already withdrawn 
from our shores, and another 16 United States reinsurance 
companies closed their doors for business as of August of 
1985. 

We believe that a reform of our tort system is imperative 
for us to stabilize a most Volatile insurance climate, 
lessen the threat to availability of care, and to demonstrate 
to reinsurors that a good faith effort has been undertaken 
to improve our litigation climate. 
Patients or consumers injured by negligence on the part 
of physicians, or corporations, most assuredly should be 
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MR. NORBICH: (continued) 
compensated, but as Attorney Willard has said, we must 
return to a view of tort law premised on a concept of 
fault. We believe that a $250,000 limit on awards for 
pain and suffering such as has been enacted in California 
and upheld by the United States Supreme Court, and which 
has also found strong support in public polls, is critical 
to an effective reform package. 
Such a step would in no way limit the award for economic 
damages such as loss of income, medical bills or out of 
pocket expenses. Public polls also support structuring 
payments for larger awards and limiting contingency fees 
for attorneys. A sliding scale for contingency fees 
would guarantee the plaintiff more of the award, and if 
equitably done, will still assure lawyers an adequate 
amount for their services. 

Extension of the collateral source rule to include a 
set-off of other third party payments received by a 
plaintiff prior to judgment, is another positive 
component of a tort reform package. An inhibition oh 
frivolous suits and establishing qualifications for 
expert witnesses will guarantee a fairer climate and 
enable us to return to the day of insurance stability, 
where negligence is the reason for the payment of a 
claim, rather than the mere presence of an injury. 

The proliferation of liability suits and unreasonably 
large awards in all sectors of our society must be 
arrested, or it will not only be the cost of insurance 
premiums that goes out of control. Goods and services 
will soon follow if this litigation madness is not halted. 
Winston Churchill once said that Americans can always be 
counted on to do the right thing, but only after they have 
exhausted all of the other possibilities. Many agree that 
we have exhausted all of the other possibilities with 
regard to medical malpractice insurance crisis, and that 
the time has come for a substantial overhaul of our toxic 
tort system. Thank you. 

SEN. JOHNSTON: Questions? Rep. Cunningham. 
REP. CUNNINGHAM: Yes. It would appear to me that your problem 

is one of reinsurance rather than of claims of the tort 
system, which perhaps is more effected by the present system 
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REP. CUNNINGHAM: (continued) 
of calculating reserves and capitalization and so forth, 
with the insurance carriers. Now, if we limited liability, 
for example to a total of one million dollars, is it true 
that CMIC would then not have to go to the reinsurance 
market? 

MR. NORBICH: We would have to, probably to some degree, go to 
the reinsurance market, but I would say, Rep. Cunningham, 
that the reinsurance is part of the problem. The other 
problem is that physicians' premiums in Connecticut have 
doubled in the past three years and quadrupled xluring the 

- past six. In California where they had extensive tort 
reform back in the middle 70s, they found at that time, 
before that tort reform, California physician premiums 
were far greater than New York's. 

REP. CUNNINGHAM: Yes, are you aware that, up until, there had 
been a substantial dropping of premiums not just in 
California but effectively here in many areas, because of 
things within the insurance market. So that if California 
could say ah ha, they did this and then there was a drop, 
that drop may not have been related so much to the tort 
law reform as it was to economics in the insurance industry. 

MR. NORBICH: I didn^t say a drop, Representative. What I 
meant to say is in California prior to the tort reform, 
the premiums were higher than they were, let's say, in 
New York. Since the tort reform, they are about one-third 
of New York's premiums. 
A lot of people talked about will premiums lower. We're 
really talking about stabilizing the rates, like Norcal 
Mutual in San Francisco, a physician-owned company. After 
the tort reform they found that their rates, they kept a 
rate increase to about 7% per year and the jury awards 
ended up being about $300,000 less than the national 
average jury awards. So that it did have quite an impact 
on the premiums. 
So we're talking about reinsurance and premiums, and then 
defensive medicine. There are a lot of components. 

REP. CUNNINGHAM: Okay, so far, specifically, as the cost of 
medical malpractice with your organization, CMIC is it? 
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MR. NORBICH: Yes. 
REP. CUNNINGHAM: Okay, with that over the last year, you found 

that for various reasons you had to have an increase of 
over 17% in your insurance costs. 

MR. NORBICH: Yes. 
REP. CUNNINGHAM: Whereas, I believe in most other lines of 

insurance, in the last year with liability, things with 
the regular insurance companies rose a great deal faster 
than that. What I'm suggesting is, it's due to various 
things within the economics of the insurance industry 
which we could go into, rather than the cause of a tort 
reform. 

I think, you testified, did you not, that in fact you 
found there were very few claims that had to be paid out. 
Is that correct? 

MR. NORBICH: That was correct with CMIC during the first year, 
but you would expect that in a new company. 

REP. CUNNINGHAM: Okay. And you're now into the second year. 
Is that correct? 

MR. NORBICH: Yes. 
REP. CUNNINGHAM: Have you seen any change in that direction in 

your second year? 
MR. NORBICH: We have had, perhaps, an increased frequency a 

little bit on claims. Again, to be expected. Getting 
back to the 17.6% increase, there were several insurance 
companies, including one who writes today, that felt that 
that 17.6% was less than it should have been. They can 
operate a little, as you knov?, opposed to commercial 
insurance companies, we can operate perhaps a little more 
efficiently in the snse that we don't have stockholders 
and we don't have, investment income does come back into 
the premiums. 

REP. CUNNINGHAM: Yes, there are certain factors in the 
calculation of reserves and so forth which come into that 
picture, too. But I would submit to you that you've made 
the step to keep the rates from flying off, and that in 
fact, the problem is not one of you know, so much involved 
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REP. CUNNINGHAM: (continued) 
in all the big awards and litigation, but it's found the 
number of claims is not that high. The problem is one of 
insurance, not one of needing a change in these areas of 
our tort law. 

MR. NORBICH: Well, possibly, but also if you look at the states 
of say, Indiana, Louisiana and Nebraska, where neurosurgeons 
or surgeons, high risk surgeons in Indiana pay $13,000 a 
year for medical malpractice insurance. In Nebraska it's 
about $28,000, in Louisiana about $23,000. We're talking 
here about how it's escalated to $65,000 a year. In New 
York where it's over $100,000 with the trend doubling every 
three years and quadrupling every six. 'That is what 
concerns us. 

REP. CUNNINGHAM: I think perhaps you know, perhaps those in 
New York should look and see, why is it so high compared 
to the claims out there. There aren't that many million 
dollar jury verdicts and so forth. I think that, and I 
think in New York also they've done what you've done here. 
Or ̂ they've at least attempted that. 

MR. NORBICH: Well, also, if I may, as far as reinsurance goes, 
we have been told by Lloyd's of London, has threatened to 
remove itself from the U.S. market as Swiss reinsurance 
already did. That would be a terrible thing for all of 
us if that happened. And we have been told in our 
conversations with, in London, with Lloyds of London people 
that they blame it basically on liability litigation in 
the United States. 

REP. CUNNINGHAM: It's a nice thing for the insurance companies 
to say and to hold it out when they've got a shortage in 
effect, of capital, to say okay, we're going to pull out 
of here and we're going to blame it on this. Meanwhile, 
you know, so our rates can go up higher and we can get 
these changes in our tort law. 
But I mean, based on your experience on the number of 
claims compared to the premiums which you collected, 
okay? 

MR. NORBICH: But that is only one year. I would ask you this, 
though, if I may, Rep. Cunningham. If that were so, why 
would we only have two carriers, one of them being our own 
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MR. NORBICH: (continued) 
company, writing new malpractice insurance coverage for' 
new coverage for new physicians. If it is such a good 
business to be in, why do we have only two, one of them 
our own company? 

REP. CUNNINGHAM: Because given their effective limited resources 
they find other lines even more profitable. That's why. 
It's simply a matter of what is most profitable, most 
predictable and so forth. 

MR. NORBICH: Well, along that line, I think you could suggest 
that in homeowners and automobile insurance coverage 
where apparently they don't have the crisisT you-have this 
much larger pool and you have many more people involved. 
With obviously far more than we do have in this area. 
But we do have insurance; companies that show no interest 
in coming into Connecticut, and had it not been for our 
forming CMIC, we would be left with CNA and that would 
be it. 

REP. CUNNINGHAM: That's right, and they could charge almost 
what they will. So at least you entered the marketplace 
to help limit — 

MR. NORBICH: You may feel that way, Mr. Cunningham, but we 
really feel that tort reform would greatly help our 
situation in Connecticut. And also help the health care 
availability. As I pointed out, fully one-third of 
Connecticut's physicians have reduced the scope of their 
practice. 

REP. CUNNINGHAM: Right, right. Perhaps something in the area 
of limiting individual liability as we limit corporate 
liability might be valuable. As a general rule, not only 
affecting physicians. 
So that people can in effect, self-insure. So that they 
can determine that they won't pay the exorbitant premiums 
at all. Thank you. 

SEN. JOHNSTON: Rep. Tulisano. 
REP. TULISANO: I think that proposal was made by the 

Massachusetts Medical Society. You indicated that, I 
think you indicated that Nebraska, you compared Nebraska 
to Louisiana and some other — 
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MR. NORBICH: Well, I mentioned those three states. 
REP. TULISANO: As having very low rates, I gather. 
MR. NORBICH: Yes, yes. 
REP. TULISANO: Do they have all these things in place? 
MR. NORBICH: They do have quite a comprehensive tort reform 

package. 
REP. TULISANO: They have what's proposed here in place. 
MR. NORBICH: They have, as far as I know, what is proposed 

here plus a cap on pain and suffering. 
REP. TULISANO: On malpractice cases? 
MR. NORBICH: Yes. 
REP. TULISANO: Do you know that 6134 isn't so limited? 
MR. NORBICH: Well, we of course would like to see a cap on 

pain and suffering — 
REP. TULISANO: I understand that, but do you understand the 

bill you are testifying for is not limited to malpractice 
cases? 

MR. NORBICH: Yes, yes. 
REP. TULISANO: And you think they should be limited everywhere 

in all cases? 
MR. NORBICH: We support that. 
REP. TULISANO: Do you think, in terms of the collateral source 

rule and all that, that if one were to buy a life insurance 
policy and pay a substantial premium and then have a, 
either malpractice or any other personal injury case, that 
the life insurance should be deducted from the recovery? 

MR. NORBICH: I think it depends, on that particular one I'm 
not sure. Certainly on medical payments from Blue Cross 
Blue Shield. 
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REP. TULISANO: I know. I'm talking about life insurance. 
One has life insurance. Should life insurance be deducted 
from whatever award, whether it be malpractice or otherwise? 
I mean you could break your answer down for each kind of 
case, I don't care. 

MR. NORBICH: That's a very difficult one on the life insurance. 
REP. TULISANO: Well, but we have to make a decision today. 

What should we do? We're asking for help. 
MR. NORBICH: To make that decision. Recognizing the magnitude 

of the problem, we would support it. 
REP. TULISANO: You would support it. 
MR. NORBICH: But I also recognize — 
REP. TULISANO: Then should the insurance companies, if that's 

true, should the insurance companies then be required to 
obviously restructure their costs that they charge on 
any one of these, whether it be life insurance or vice 
versa, because they may get right of reimbursement under 
another section of the bill? 

MR. NORBICH: Well, we've been, I don't claim to be an 
insurance expert. We've been in the business for a year, 
and I'm not sure of how structuring all of the costs, I'm 
not sure exactly — 

REP. TULISANO: One of the proposals you also supported was 
limiting attorneys' fees. Miss Marcus. When we swear 
you in, Miss Marcus, I think I suggest you can testify. 
Thank you. 

MR. NORBICH: Yeah, the life, Shelly just mentioned the life 
insurance, we have kicked that one around. That is, as I 
pointed out, a very difficult one. We would support that 
actually being removed. 

REP. TULISANO: So, this was in the bill now. 
MR. NORBICH: I have recognized that. 
REP. TULISANO: All right. We have another issue here about 

the capping of one-third. I suppose maybe I, the way I've 
seen some proposals, I am a lawyer by the way in case you 
want to know. I would make more money with that capping, 
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REP. TULISANO: (continued) 
probably, the way they give you a little sliding scale, 
I'd be in better shape. But, that doesn't bother me, to 
be honest with me. 

MR. NORBICH: You mean the sliding scale? 
REP. TULISANO: Yeah, assuming that that is designed to reduce 

costs. Obviously the reason you support it. I see some 
statistics that insurance company costs include one-third 
of their premium costs, also go to defending liability suits. 
Do you know if that's true, or -— 

MR. NORBICH: I can't comment on that. Certainly extensive 
costs have been incurred in defending suits. 

REP. TULISANO: Would you then support appropriate, if we found 
that to be true, and we're going to pass section 2 of this, 
that we also take defense attorney costs and control those 
costs, so that obviously then we would really have a 
control item in terms of costs of insurance. 

MR. NORBICH: Well, I think the reason why people talk about 
the plaintiff's bar being limited to one-third, I think 
we're really thinking basically that the plaintiff would 
get more. And that's important.-

REP. TULISANO: But the issue is how do we get available, I 
thought, maybe I'm wrong. I knew everybody was you know, 

in nature, they want to give the plaintiff 
more money. But in the end, I thought the issue was 
availability and cost. And that's what I thought you were 
testifying on. 
And if I could reduce your cost and obviously, therefore 
make it more available to people, by reducing the ability 
of defense attorneys, who are another breed, from I guess 
regulating through the insurance company how much they 
can charge for a motion every time they go to court and 
all that sort of thing, would you think that would be 
helpful, if we found that to be true? I don't know — 

MR. NORBICH: I gather what you're saying basically is &s has 
been said earlier, that the injured plaintiff ends up 
getting about one-third and the other two-thirds are 
chewed up and whether you — 
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REP. TULISANO: No, no, I only care about costs and availability. 
I'm not at the plaintiff end right now. I'm being told, 
and I may be wrong, but I've seen, you know, cut up the 
pie thing and it's got one-third of the amount of money 
going into the rate structure of all insurance companies. 
And you're one of them, that's why I'm asking you this. 
I know you don't have a lot of experience in it, but goes 
to defense attorneys' costs. Now, if I could contain that 
to one-eighth by some rate structure setting, would that 
be helpful? 

MR. NORBICH: You know better than I do whether-in fact one-third 
actually does go to the defense. I think that's frankly, 
I think that's very high. But you would have more" 
experience than I would. 

REP. TULISANO: With the mail I get about all this stuff, 
somebody's lying, right? I don't know. 

MR. NORBICH: I really don't know that it's one-third. I would 
think that it's less than that. 

REP. TULISANO: But if it were one-third and we cut it down to 
an eighth, do you think that would be helpful? I'll make 
an amendment to the bill when this passes, we'll come to 
a vote. 

MR. NORBICH: I would really have to say that I don't consider 
myself enough of an expert to comment on that. 

REP. TULISANO: Okay. But you do support removing life 
insurance. 

MR. NORBICH: Yes. 
REP. TULISANO: Okay. How about collateral sources in terms of 

bargaining for benefits? What do you think about those? 
-When a laborer gets $5 an hour and in lieu of the $5 an 
hour he also gets, she gets $2 in other benefits, you know, 
medical insurance. If they didn't get that they would get 
$7 in their paycheck. Should that be excluded also? 

MR. NORBICH: Have they spelled that part out in the bill? 
Because I think the bill is rather general, isn't it? 

REP. TULISANO: I'm saying should it be in the bill is what I'm 
asking you. Do you think it's appropriate to make the 
bill say that? 
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MR. NORBICH: I would defer to your judgment on that. 
REP. TULISANO: Okay, thank you. 
SEN. JOHNSTON: Okay. Thank you, Tim. Oh, Rep. Dudchik has 

a question. 
REP. DUDCHIK: Thank you. Tim, just one brief question. You 

pointed out the fact that if we adopt these tort reforms 
you think that it helped the availability of insurance. 
I'm just kind of leary, knowing that a good example of 
tort reform that's in place is with the dram shop insurance. 
Are you_familiar with that? In other words, you know your 
liability predictability is in place, $20,000 for plaintiff, -
$50,000 for incident. Yet, there's no rush in this state 
to write dram insurance, yet you know what the liability is. 
I wonder if you could, — 

MR. NORBICH: I don't know if I can get into those specifics. 
We just feel that it has been demonstrated throughout this 
country, you know the crisis that was in the 70s and then 
arrested somewhat through tort reform and then has come 
back in the 80s, perhaps a little different. All I know 
is from all the research we have done in the areas where 
they have enacted tort reform, premiums have been stabilized 
and there is more availability of insurance and not as much -
a problem with reinsurance. 

REP. DUDCHIK: I understand. I wanted just to make sure you were 
aware of the fact that we have that in place when it comes 
to the dram insurance. And believe me, I get calls from 
constituents who own bars, who own restaurants. No one 
wants to write a dram policy, even though they know and so 
that's just something that I'd like you to think about. 

SEN. JOHNSTON: Thank you, Tim. Dr. Leonard Kemler. Okay. 
Joseph Sadowski. 

DAVID BINGHAM: My name is David Bingham. I'm going to speak 
in his place. And I would also like to have with me, I'll 
share part of my time with a visitor from the Harvard School 
of Public Health, who is a nationwide expert on the 
liability crisis. 
I'll have Elroy Raines speak first. 
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ELROY RAINES: I'm Elroy Raines, an attorney and consultant 
in medical liability risk management, and a doctoral 
candidate at the Harvard School of Public Health. My 
academic concentration is in health law policy, with 
special emphasis on professional liability and quality 
assurance. For six years I was an associate director of 
the American College of Obstetricians and Gynecologists 
and also served as associate executive director of the 
American Society of Law in Medicine. 

In these various experiences, I have studied closely the 
history, theory and function of professional liability in 
the health care field. It is appropriate that we meet 
here in Connecticut to talk about a bill concerning 
malpractice law and litigation. The first medical 
malpractice law suit in the United States was reported in 
this state in 1794 and since that time the issue has grown 
more complicated and reached every part of the country. 

The problem still confronts us and we must take this 
opportunity to propose some solutions. I believe that 
Committee Bill 6134 holds promise for a beginning. 
Now apart from my written statement, I confined my oral 
remarks to two elements of the proposed legislation. The 
graduated schedule of contingent fees and the proposed 
medical malpractice screening council. Nearly half the 
states have taken some steps toward reducing the lawyer's 
share of compensation awarded injured parties. The 
objective is simple and strongly appealing in a public 
policy sense. 
Anyone injured in the course of obtaining health care should 
have access to legal counsel, to fully exercise their 
legal rights and remedies, and their advocate should be 
adequately rewarded for mounting a successful case. 
But as the consequences of a jury health injury grow 
larger, the injured party rather than the advocate should 
be the beneficiary. The idea is that the attorney should 
profit from his or her advocacy efforts, not the peculiar 
extremes of a given injury. 
A graduated schedule of fees was recommended 13 years 
ago, by the Secretary's Commission on Medical Malpractice. 
It remains a sound and fiscally responsible concept and 
should be adopted. The most promising component of the 
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ATT. RAINES: (continued) 
bill is the creation of the medical malpractice screening 
council. Mandatory use of pretrial screening panels has 
shown statistically significant association with lower 
malpractice insurance premiums. Such panels have a 
number of advantages, but most importantly they resolve 
disputed issues more quickly and less expensively than 
litigation and for injured parties, that means money to 
pay bills in a timely fashion. 
Between 1977 and 1981, the number of civil law suits in 
state courts grew four- times as fast as the population of 
the United States. In 1983, federal polls reported 50% 
increase in filings of medical malpractice litigation. 
In 19 83 there were 16 claims jtier 100 physicians in the 
United States, 20% more than in 19 82 and three times as 
many as in 1975. 
And now, from my experience with OB/GYNs I'd like to point 
out that 7 3% of the OB/GYNs in the United States have 
been sued. Obviously many health care providers are seeking 
reforms in tort law which might relieve some of the current 
crisis of litigation. In larger measure, their concern is 
for the rapidly increasing cost of professional liability 
insurance. But they are probably more deeply affected by 
the litigation experience of the personal and professional 
problem. 

I believe that physicians can become accustomed to paying 
almost any price for insurance, especially if they can pass 
along the cost to patients as they are doing in many parts 
of this country. But they will never get used to being 
sued for doing their best to help people. And it is having 
a profound impact upon the way physicians view themselves 
and their role in society and how they perceive society's 
view of them and their profession. 
A common concern of providers and patients is how long it 
takes to resolve claims. As to the frequency and severity 
of claims is a concern to insurors, because those are the 
two key elements in establishing losses and measuring the 
cost of the system. 
We should not be confused by these parallel and sometimes 
complementary concerns. Tort reforms which streamline and 
speed the process tend to make it more efficient in 



173 
112 
kdc JUDICIARY March 31, 1986 

ATT. RAINES: (continued) 
determining which claims have merit and the value of 
those claims, and in a timely manner can lead indirectly 
to a stabilization of premiums. There is a direct 
relationship but an indirect effect. Passage of tort 
reforms to help contain the cost of resolving claims may 
not lead inexorably to reductions in insurance premiums, 
but those premiums will never come down until costs are 
contained and projected losses made more certain. 

Physicians cannot go on practicing the healing arts if 
healing patiehts only opens new wounds in the physician, 
and patients as consumers of health care only want to be 
sure that there exists a mechanism to quickly and reliably 
determine their rights and take care of their unforeseen 
expenses. 
We have of course, a difficult and complicated problem, 
one that first appeared in this state almost 200 years 
ago, and one that requires action. I urge you to act 
affirmatively on CB 6134. 

DR. BINGHAM: My name is David Bingham. I'm an obstetrician//ll/1 
gynecologist from Norwich and I'm one of the 73% of —L~ 
obstetricians who have been sued along with most of my 
colleagues. I want to just mention two aspects of this 
bill which we think are critical, although I think that 
there are many aspects that I would love to talk about, 
but there are limitations of time which I think are also 
important. 
The whole package we think are important, but these two 
issues are problem. First is the issue of structured 
settlements in Section 2. This states only that noneconomic 
damages can be put off til the future. We think that an 
upfront payment on a large suit is a devastating thing, 
and the reason is that if I have an injured baby who had 
a lifetime of care at $20 to $30,000 a year, the jury s-ays 
they're going to live seven years, you multiply that by 
$30,000,you come up with a $2 million settlement. They 
then get $2 million up front under the current law. 

What does that mean? They can invest that at 7% and get 
$14 0,000 a year where the intent was that they only should 
be getting $30,000 to cover their expenses. Secondly, 
the issue on the cap of pain and suffering. 
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DR. BINGHAM: (continued) 
We heard this morning that pain arid suffering can be 
unlimited in amount, and they want unlimited payments. 
And juries are taking incredible payments and taking 
incredible pain and suffering and they're translating it 
into incredible payments, now in the millions. Society 
cannot afford this. It cannot make unlimited payments 
to people. We have to put a limit on it. 
But from my standpoint, the problem is I don't dare to 
go to trial anymore, because if I could have one of these 

_ unlimited suits, even if all of the things I've done is 
correct and I feel that I've done everything right, and I 
should defend myself, that small chance of a loss might 
be in the millions, would far exceed my insurance and I'd 
be blackmailed into settling. 
There are more cases settled this year than were even 
filed ten years ago. We're settling most of the things. 
We cannot allow unlimited awards. And I thank you for 
your time. 

SEN. JOHNSTON: Rep. Cunningham. 
REP. CUNNINGHAM: Several years ago I introduced ~a bill which 

would limit the liability of doctors. You might be 
interested in knowing. So if it seemed from my earlier 
question that I'm against physicians, don't misunderstand. 
If the liability were limited, would that make it easier 
for you to be able to defend, because you know that it 
wouldn't bankrupt you if anything went wrong? 

DR. BINGHAM: I think the biggest problem we have is that 
Cass. 9 people feel boxed in by the current system. If we felt 

that there was the predictable amount, we know what the 
economic damages would be. We know what it is that we're 
defending against normally. But in this situation with 
the current awards, recently one in gynecology. Somebody 
didn't inform them that their Pap smear was abnormal and 
it was a $6 million settlement. Jury award. 

Now there's no way that this person could have been insured 
to $6 million. I cannot get over $1 million coverage. 
All of that is, so even if there is a tiny risk that we 
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DR. BINGHAM: (continued) 
will lose, if we think that there's a 95% chance of 
winning because we feel that we've got a strong case, 
we're not willing to fight anymore because of the risk 
of disaster is too high. 

REP. CUNNINGHAM: I understand that. One other question, when 
a doctor is sued as yourself, are you still able to get 
insurance? What happens to your insurance premium? 

DR. BINGHAM: What happened when Aetna kept their prices high 
and the American College said, listen, we've got the 
best physicians in the country at the American College, 
as Elroy Raines said, Here are the people with the most 
training who ought to be the lowest risk group, right? 
Wrong. The highest trained people are getting sued the 
most because we do the high risk procedures. So, a 
company came in and said this ought to be the low risk 
group, they took us all on and reduced 15% reduction. 
We all signed on board, they suddenly found two years 
later they couldn't possibly meet all the claims against 
them, they dumped us all, and right now, maybe you know 
more about it, but Aetna doesn't want us back. We're a 
high risk group and we dropped our coverage with them. 

So that in fact we're having terrible problems. If CMIC 
didn't come into the state, I don't know what we would 
do. 

ATT. RAINES: Another problem is if you're the chief of service, 
if you're chief of OB/GYN in a university hospital or 
something like that, you're sued every time. And one 
chief down in Florida has been in something like 18 law 
suits and he doesn't even see patients. 
So, your litigation experience can have no real relationship 
to your exposure to patients actually. It has to do with 
your relationship with other people treating patients. And 
what happens in that kind of situation is that kind of 
person is inevitably dropped out of the case. But, 
something like 50% of the cases that are initially filed 
in this country are dropped with no money payment. But 
they usually stay alive for two to four years, and there 
is enormous expense involved in that. 

And enormous expense and a good deal of emotional trauma 
for the individuals who are eventually dropped out with 
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RAINES: (continued) 
no money payments. And of those that actually go to trial, 
the physicians are actually winning about 80% of the cases, 
but that usually takes anywhere from five to seven years 
for them to achieve that vindication. 

CUNNINGHAM: Right. One of the other things which is 
essential, I think this committee is cognizant of, is the 
long backlog of trials in certain parts of this state, why 
we need additional judges and so forth. Because having 
something wait five or six years runs up the cost and 
everything else. You really need these things done quickly. 

DR. BINGHAM: If we enacted this package, simply we feel there 
would not be the number of suits that there are. There 
are a lot of frivolous suits and places where they can't 
get an expert witness that is truly an expert. There are 
many cases in which this package addresses the problem and 
would diminish the number of suits. 

ATT. RAINES: That'is the reason I think the screening panel is 
such a good idea, because here you have a group of people 
who are familiar with the area of the law and the medicine 
involved and they can very quickly get to the case, look 
at the merits and make a disposition of it. Whereas, in 
the litigation system there is so much in the type of 
pretrial work that goes on that really is effectively 
wasted time, that has to do with preparing for dockets. 
These people are crowded. So what happens is this person 
who deserves compensation is discovered more quickly, and 
compensation is paid and it's been proven again and again 
that the earlier you settle a case, the cheaper the case 
settles for, and actually it more efficiently covers the 
cost for the people involved. 

REP. CUNNINGHAM: Right, okay, I can understand that. But I 
think perhaps we can deal with it within the court system 
if we have no backlog. If we're in Litchfield County and 
you can get a trial virtually immediately, that situation 
takes care of itself even so far as doctors. And I wonder 
how the differences are with suits with doctors in the 
different counties in the state. 
But so far as the ability of individuals, when they're sued 
to get insurance, how does being sued affect your ability 
to continue getting liability insurance? 
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DR. BINGHAM: It makes it more difficult. But I want to say-
that if you make it easier for me to get insurance and I 
get a bigger premium policy, and I get a bigger policy 
it makes a deeper pocket. What you're asking is a system 
which will encourage more suits because the deeper pocket. 
If we don't do the tort reform, then the improved premiums 
and the improved insurance situation is going to make the 
problem worse. 

REP. CUNNINGHAM: I'm afraid you misunderstood entirely what I 
was saying. We're not making a deeper pocket but a less 
deep pocket. I was suggesting limits of liability, whether 
you make it $250,000 or a million, whatever as a limit of 
liability. Or perhaps plus, up to so and so, you know, 
a limit of the uninsured liability. 
For example, let'.s say we limited uninsured liability 
to $100,000. 

DR. BINGHAM: Well, that's a complicated issue, and I think 
that probably — 

REP. CUNNINGHAM: So that therefore you'd have the choice of, 
"you know, you might carry a million dollars insurance, 
but if you, no matter what verdict, the most they could 
get from you is $100,000. 

DR. BINGHAM: Limited liability, they've done it in Indiana. 
Each physician is only liable up to $100,000 in Indiana 
and it has made an enormous, they pay one quarter of the 
rate that we pay here in Connecticut. 

ATT. RAINES: From the consumer's point of view, though, you 
still have unresolved the problem of frequency of litigation. 
And we've got to do something about that to hold down the 
inflationary costs that are a result of that. 

REP. CUNNINGHAM: Right, but I would say that the frequency of 
litigation even now is largely limited, isn't it, by the 
fact that lawyers even in a contingent fee case, aren't 
going to take frivolous cases very often. They might take 
them when they're starting off, their first case, but after 
that they've got to learn that it eats up time and money 
and it doesn't pay to take something that's going — 
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DR. BINGHAM: I'd like to disagree with you on that. The fact 
is that if lawyers feel that there's a threat, if they can 
hold over this unlimited payment over us, they're going to 
get settlements. They are successfully suing many 
colleagues who our profession says did nothing wrong. And 
they're successful because they're getting a settlement 
even when they feel in all honesty they should have not 
pursued the case. The limit on liability would prevent 
that. 

REP. CUNNINGHAM: Exactly. Limit on liability might be a good 
step in that direction. As you say, it would prevent that 
sort of action because then you would say it would be 
easier for you to say, from what you've testified, that 
you could fight it. Because you're risking everything 
you've got. To say yes, I didn't do anything wrong, and 
fight it. Thank you very much. 

ATT. RAINES: And some plaintiffs' attorney are being more 
selective about which cases they will take, that is true. 
But they're also being so selective that there are some 
cases that are actually meritorious that ought to be 
represented that aren't worth the time. And so, what we 
can do >if we go to a screening panel system that makes 
the investment of time cheaper, the lawyers risk less, 
then the lawyer is going to be more inclined to represent 
those people who are due some compensation and ought to 
be represented. 

REP. BARONIAN: Rep. Coleman. 
REP. COLEMAN: One of you gentlemen had indicated, I believe, 

and you can correct me if I'm wrong, that once the risk of 
disaster reaches a certain percentage, that the determination 
is made that pursuing the suit is probably not worthwhile. 
And I understand that the criteria employed by the various 
insurance companies may vary from company to company, but 
can you give us an example of what criteria may be relied 
upon in ordeir to make that assessment? 

DR. BINGHAM: Well, essentially after the discovery has been 
made and all the different depositions, the insurance 
personnel figure out what kind of chances you have of 
success. In the cases that I'm very familiar with, they 
felt the chance of success in court would be 90%. But 
the risk of loss would be far in excess of the amount 
insured for. 
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DR. BINGHAM: (continued) 
So, they then make an offer to pay for it, so that the 
burden is taken completely off of the physician, the 
financial burden. The emotional burden never goes away. 

REP. COLEMAN: I think I understand what you're saying. I 
understand that a conclusion is reached. But what I'm 
trying to get at is what considerations are taken into 
account in order to reach the conclusions. 

ATT. RAINES: Severity of injury has a great deal to do with 
it, particularly for obstetricians. If it's a brain 
damage case, it's a whole different strategy and settlement 
strategy than it is if it's any other kind of injury. 

REP. COLEMAN: Okay, severity of injury. Any other criteria? 
DR. BINGHAM: The length of time of injury, and because it's 

not only severe injury to an infant but that they may 
last for 70 years. If you have someone at age 70 that 
has a major medical problem it may cost $20 to $30,000 
a year to care for them, but they may only live for a 
year or two. That physician and that insuror may well 
be willing to defend that in court. But an obstetrician-
they are unwilling to defend. 

ATT. RAINES: Also the point in time line of litigation depends 
on where you are, how close you are to trial. That has 
a great deal to do with it. 

REP. COLEMAN: Under the system as it exists today, isn't it 
a likely conclusion that there are in fact some cases 
that the insurance companies would win that maybe perhaps 
they ought not to have won? 

DR. BINGHAM: You mean cases that they would win, but that 
they've given in on? Or where the other, opposite is 
true, where the other side gives in and settles the 
case that they might have won in court? 

REP. COLEMAN: I think the question that I'm asking is, some 
people may describe a trial is a role of the dice. And 
in such as description, either party has a chance of 
winning. 
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DR. BINGHAM: Absolutely. But we lose every time, and we lose 
because it costs $50 to $100,000 to defend ourselves 
because we have to leave our patients and our practice 
sometimes for weeks or months on end in order to do it, 
and we lose emotionally because of the strain. And we 
lose also because it may totally damage our reputation 
forever. So it's not only the disaster, but even in cases, 
we feel that doctors lose every time they are sued no 
matter what the outcome, even if it's thrown out of court. 

And society loses along with it. 
SEN. JOHNSTON: Further questions?~ 
REP. DUDCHIK: Yes, Mr. Chairman? 
SEN. JOHNSTON: Rep. Dudchik. 
REP. DUDCHIK: Thank you, Mr. Chairman. To what extent has 

the fear of increased law suits promulgated more medical 
tests or more procedures? I can think, off the top of 
my head, the increasing use of the fetal heart monitor 
is one that I can think of. What other tests have the 
fear of this litigation put into OB/GYN? 

ATT. RAINES: Well, clearly the response has been to 
accomplish some behavior modification. Now, theoretically 
the purpose of professional liability is to accomplish 
affirmative or positive behavior modification. It has 
achieved behavior modification but of a very crude sort. 
People are doing more of some things and less of some 
things. 

We surveyed the membership of the American College of 
OB/GYN which is about 95% of the board-certified 
specialists in that field. Arid found that something like 
70% of them recognized that they were doing more diagnostic 
testing than they had done before, and than they thought 
was clinically indicated. 
They felt they were doing it for the purpose of creating 
a defensible case. They thought it was unnecessary and 
obviously it was costly to the patients. What worries 
me perhaps more than what they're doing more of is what 
they're doing less of. They're obviously doing less high 
risk obstetrics. They're trying to screen out potentially 
litigious patients, whatever that is. Even lawyers can't 
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ATT. RAINES: (continued) 
figure out who those people are. And they are trying to 
steer themselves and their practice away from exposure 
to litigation, so they're changing the scope and manner 
of the practice. And one result is a diminution of 
accessibility and availability of care. 
And some would argue, a lessening of the quality of care 
that people are getting. 

REP. DUDCHIK: Are there other doctors that you think wouldn't 
take high risk pregnancies? 

ATT. RAINES: Oh, absolutely without question. 
DR. BINGHAM: I have numerous colleagues who are saying that 

they're not going to take care of poor people anymore 
for obstetrics because we know we have many more injured 
babies in the group of patients who has poor nutrition. 
Many doctors talk about not taking care of anybody who 
smokes anymore, because we know that group has more 
brain injured babies, tod that they are more likely to 
sue. So — 

ATT. RAIMES: It's changing intervention habits. For instance, 
breech presentation. Any phsyician will tell you that 
prudent medical practices in many cases is to attempt a 
manual external modification of the baby, so that they 
can do a vaginal delivery, and it will be very successful. 
And as a matter of fact, the standards of ACOG suggest 
that that would be attempted first. 
But now in training programs, certainly I've seen it in 
the Boston community, the residents are never going to 
get trained to do a vaginal delivery of breech presentation. 
They see that, that is today an indication of section. 
And that's unfortunate. Because what's going to happen 
is the art of medicine is going to be lost. The risk of 
injury to the mother is substantially higher in the serious 
surgery that C-section is as opposed to vaginal delivery. 
And when the art of medicine is lost, how are those people 
going to teach it when they grow up? 

REP. DUDCHIK: I've been told in the few hospitals, people, 
doctors in certain delivery rooms have been pegged with 
people that this delivery room is quick with the knife, 
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REP. DUDCHIK: (continued) 
and I would — 

ATT. RAINES: Frankly, I would advise them to do that, if they 
you know, you don't get sued for unnecessary Caesareans. 
You get sued plenty for not performing them. 

REP. DUDCHIK: Thank you. 
SEN. JOHNSTON: Richard. 
REP. TULISANO: Yet you are sued for unnecessary Caesareans, 

is that right? 
ATT. RAINES: Those will come. 
REP. TULISANO: Well, why isn't somebody in the profession 

saying you don't do it that way? Establishing a real 
standard for people to adhere to? 

DR. BINGHAM: Because every patient is an individual — 
REP. TULISANO: Excuse me, he made the testimony. I don't 

know that you can answer what he said. 
ATT. RAINES: The standard promulgated by ACOG has not changed. 

They are still saying that, for instance, with a breech 
presentation you should manage it conservatively and 
according to your medical training. 
The problem is, that's fine and dandy and it looks good 
in writing, but in real life, these people are scared 
to death that the baby's head is going to be misshapen 
or something is going to be wrong with it. 

REP. TULISANO: And so they don't follow what appropriate 
standards are, is that what you're telling me? 

ATT. RAINES: I'm telling you they are seeing a lot more 
indications for Ceasarean delivery now than we had a 
few years ago. Now, I suppose that their ability to 
perceive indications has improved, but one might also 
suspect that there are some other external factors 
influencing them. 

REP. TULISANO: I would suspect if what you're saying is true, 
then they would open themselves up to other law suits, 
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REP. TULISANO: (continued) 
no matter what our reform, quote unquote. 

DR. BINGHAMci You're absolutely right. We're damned if we 
do, we're damned if we don't. 

REP. TULISANO: Thank you, Doctor. I have some questions for 
you also. Okay. 
You also indicated that some of these things that one 
should or should not do might not be appropriate to 
indicate where a cause of action does not lie? Or might 
that be another approach? To look at where the most 
outrageous, if you consider them-to be outrageous 
miscarriages of justice lie, where people are suing for 
totally outrageous purposes and reasons, and saying, okay, 
cause of action does not lie, if this is what has occurred? 

ATT. RAINES: Frankly, I do not think that that's the bulk of 
the problem. I don't think there are a lot of outrageous 
claims. I think that there are a lot of close claims, a 
lot of claims that it's kind of hard to tell, a lot of 
gray areas. That's one of the problems with medicine, 
is it's practiced in very much a gray area. And we are 
trying, one of the unfortunate things is in a trial we 
have to set it up as black and white. 

REP. TULISANO: Well maybe we should be into trying to do that. 
Would we not be, maybe as a Legislature, better serving 
the public and physicians if we use our efforts to find 
some facts of where those gray areas are, and address 
those issues so that one doesn't have to practice 
defensive medicine? 

ATT. RAINES: That would be useful. I think that's fairly 
well already known to the medical community. 

REP. TULISANO: Oh, so we do know where problems lie. So, if 
I ask the medical community, then I can say we will make 
legislative decisions, cause of action does not lie in this 
case or does lie in this case. They can give us the fact 
situations which are the gray areas and then we can make 
the decision. 

ATT. RAINES: I would suppose so. I would find it very 
unusual approach to legislating. 
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REP. TULISANO: Oh, in Connecticut we are the leaders in the 
nation in unusual approaches. I mean, all the books say 
that. We are first and second in the nation to do things. 
It doesn't bother us here. Should we try? 

ATT. RAINES: I don't think that that's prudent. 
REP. TULISANO: Okay, thank you. 
SEN. JOHNSTON: Thank you, gentlemen. Judy Edwards. Please 

proceed. 
JUDY EDWARDS: My name is Judy Edwards. I'm the Executive 

Director of the Connecticut Society of Architects. And 
we have members throughout the state, around 800. We 
are a component of the American Institute of Architects.-*^". 
Connecticut Society of Architects urges your support for 
tort reform. Our society is becoming increasingly 
litigious one. Many liability suits are legitimate but 
some are frivolous and needlessly contribute to court 
backlogs and result in additional costs to taxpayers for 
court proceedings. 
The fact is becoming obvious that in the final analysis, 
society at large is paying for the system's generosity to 
plaintiffs. Imbalances in the legal system must be 
righted. Without depriving any deserving plaintiff of 
just compensation. 
We must protest the excesses of the system which have 
made the conduct of business far more"costly than it 
really needs to be. We're finding that in architectural 
engineering offices there are some firms that are being 
forced to go bare, it's called. They're practicing without 
liability insurance because they cannot afford to pay 
those premiums. Some firms are finding that in the last 
two years their premiums have increased two and three 
times. 

There are only two companies presently insuring design 
specialists in Connecticut. We also want to bring out 
the fact that right now there is no coverage of claims 
that directly or indirectly are related to asbestos. 
Architects are exposing themselves personally for liability. 
There is no protection from their insurance for any claims 
dealing with asbestos. 
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MS. EDWARDS: (continued) 
Architects are being forced to increase their liability-
policy amounts due in part to high legal defense costs. 
There have been cases where defense costs exceeded the 
amount of the claim. Nationally, Victor Shinner represents 
architectural negligence, which is one of the two firms 
providing professional liability insurance in Connecticut 
for architects, reports that out of 100 claims filed in 
Connecticut, 70% are closed without any indemnity payment 
on them by the insurance company to the plaintiff. Out 
of the remaining 30% there is no information that would 
disclose whether it was just simply smarter to settle 
out of court, or whether those payments were for negligence. 

I would like to focus on parts of 6134 on behalf of the 
Connecticut Society of Architects. It seems only fair 
that the defendant should be liable to the plaintiff only 
for his prorated share of the damages allowed as stated 
in line 53 to 58. As it is now, the plaintiff collects 
from the defendant who can pay, even if that defendant 
had little actual responsibility for damages, known fondly 
as the defendant with the deep pocket. 

That defendant is then left with the useless right: to 
collect from his codefendants. We urge you to repeal the 
logical doctrine of joint and several liability and ; 
support the logical concept that the defendant pay only 
for the percentage of the negligence that he is responsible 
for. 
We urge your support for consideration of collateral 
sources in a court action. Increasing that, another 
section I want to focus on is increasing the jurisdiction 
of the small claims court. We feel that it's needed to 
ease the court backlogs and result, would result in 
reducing attorneys' fees for plaintiff and defendant and 
reduce court costs for taxpayers. 

We believe that the courts are being used in a way which 
generates — 

SEN. JOHNSTON: Judy, can I interrupt you for a moment?' Is 
that written testimony? 

MS. EDWARDS: I wrote it. 
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SEN. JOHNSTON: Do you have numerous copies of it? 
MS. EDWARDS: Yes. 
SEN. JOHNSTON: Why don't you distribute them to us and then 

we'll move to Richard for his questions. Richard. 
MS. EDWARDS: I have, okay, I have a couple of other points. 
REP. TULISANO: I thought you finished before. I'm sorry. 
MS. EDWARDS: I can give it, it's in-my written text. Do you 

want me to go ahead, or — 
SEN. JOHNSTON: Go ahead, Richard. 
REP. TULISANO: I want to understand, because I've read this 

section dealing with the percentage of liability a couple 
of times. Do you want a person to be liable for the 
percentage of damages, or the percentage of damages as 
determined by their percentage of negligence? It's 
somewhat different. 
Which do you think is appropriate? 

MS. EDWARDS: Would you mind stating the first part? 
REP. TULISANO: Do you think a person should be liable for 

that percent of damages that they have caused? Or that 
percent of damages they have caused which is determined 
by a percentage of negligence? It may not be the same 
thing. The proposal says one thing. I'm just trying to 
figure out what you would like to incur. 

MS. EDWARDS: Well, we just feel that they should be 
responsible for what they are really negligent for. 

REP. TULISANO: Well, let me give you a scenario. If you 
somehow or other can determine one is 10% negligent and 
someibodyt is 90, but that 10% negligence somehow worked 
out to cause 90% of the damages, what should they pay 
for? 

MS. EDWARDS: Oh, I see what you mean. Of course. 
REP. TULISANO: The 90%? Okay. That's all I wanted to know. 

Thank you. That would change the law. 
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SEN. JOHNSTON: Any other questions? Did you have some other 
big points you want to make? 

MS. EDWARDS: Yes, I would like to, one thing I would like to 
bring out is, liability regarding officers and directors 
for nonprofit organizations. House Bill 6112 addresses 
that also. I just wantedto say that it seems as though 
it's impossible for officers and directors of nonprofit 
organizations to even secure liability insurance. 
We're a member of the Construction Industry Services 
Association, and they, our agent who's been in the 
special liability insurance business for 18 years, 
called 35 companies. 33 denied even receiving an 
application, and two who had received applications and 
they denied any kind of coverage. 

The organizations that it mentions in both 6134 and 6112 
are tax exempt organizations, under Section 501C-3. We 
feel that it's only fair that you include six also, 
professional societies are left in a group that's 
determined to be six. We're considered a tax-exempt 
nonprofit organization also, but we are not part of 3, 
we're part of 6. And because of the litigious nature of 
our society we feel that we must now obtain liability 
insurance for our officers and directors and we're not 
able to get it. 
I might also add that our national association, American 
Institute of Architects, was just recently cancelled for 
their insurance of this t^pe. And I can submit the rest 
of this. 

SEN.JOHNSTON: Okay, super. Thank you. Robert Hunter. 
ROBERT HUNTER: Mr. Chairman, my name is Robert Hunter. I'm 

President of the National Insurance Consumer Organization 
in Alexandria, Virginia, and I'm here to talk about the 
liability insurance crisis and the tort problem, because (Pnv 
they're too separate things. 
On November third, the Washington Post, in an editorial 
said that it is increasingly apparent that liability 
insurance, or the lack of it, is a national problem. 
Rates charged in professions, doctors and architects 
rising rapidly, local governments finding it increasingly 
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MR. HUNTER: (continued) 
difficult OB expensive to buy insurance. And because of 
the price placed on it, many small companies are dropping 
insurance. He went on to say that it looks according to 
the insuror, that it's subject to the litigation explosion. 
The legal ingenuity that created the present problem is 
going to have to be used to solve it, otherwise the whole 
system of liability insurance and personal liability for 
wrongdoing will collapse of its own weight. 

And that was on November 3, 1976. That was at the time 
of the last cycle. This is the insurance profit cycle. 
The crisis hit at the bottom of the cycle. In 1965 we 
had. a crisis in inner city areas called redlining. In~ 
1975 we had a crisis that I just read, very similar to 
the current crisis. Not as broad, and not as deep 
perhaps. And in 1984, we are still in the throes of the 
current crisis. 

The crises that I've lived through since I'm 25 years in 
the insurance business, are generated by the insurance 
industries in their practices. In 1975, I was Federal 
Insurance Administrator under President Ford, when the 
crisis hit. We, I testified before this, both houses 
of Congress that the medical malpractice crisis was 
self-inflicted. That the product liability crisis was 
due to insuror panic pricing, and that was what we concluded 
as a result of our interagency task force on product 
liability insurance. 

As you can see, profit skyrocketed, because they raised 
premiums by 20% in each of the next two years. In 19 85, 
they raised premiums in the nation by $25 billion. Once 
that's passed through that will be more than $100 for 
every man, woman and child in the nation in increase for 
the property casualty insurance in 19 85. 
Their profits have started up — 

REP. SHAYS: We don't have who's accumulated that, or what 
credible source gives this information? 

MR. HUNTER: Oh, this is ISO data, and A.M. Best. 
REP. SHAYS: I'm not, you're going to have to spell it out. 
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MR. HUNTER: Insurance Services Organization and A.M. Best, 
and the National Association of Insurance Commissioners. 
Nobody disagrees with this chart. Insurance companies 
will agree with this chart. 

REP. BARONIAN: Who are you representing? 
MR. HUNTER: Me, myself? 
REP. BARONIAN: Yeah. 
MR. HUNTER: I'm from NICO, National Insurance Consumer 

Organization, in Alexandria, Virginia. _ 
REP. BARONIAN: How is that you're here? Did somebody send 

you up here or did you come on your own, or — 
MR. HUNTER: This is my 33rd state I've been to on this trip. 
REP. BARONIAN: Are you a volunteer, or you paid? 
MR. HUNTER: No, I'm not paid at all. Not even by NICO. I 

volunteer my time. 
REP. BARONIAN: You didn't even get your air flight? You 

didn't get your transportation? 
MR. HUNTER: Occasionally I get my transportation paid for 

by others. Last week I was in Kansas. I was paid by 
the Governor. The week before that I was in Washington, 
that was paid for by a Consumer Alliance. Here, my 
Consumer Alliance paid my $100 airfare, you know. 

REP. BARONIAN: It's strictly a volunteer job. For you? 
MR. HUNTER: For me it's volunteer. I don't even get paid by 

NICO. I do consulting actuarial work for state and 
federal government, and with 25% of my-time, that's how 
I live. And 75% of my time is, I donate to NICO. 

REP. BARONIAN: Okay, so you're here as a volunteer. Okay. 
MR. HUNTER: I assume this is not coming out of my time. 

Anyway, a $25 billion increase in premiums last year has 
had very salutary effects on their profit margins as you 
can imagine. This is how the stocks of property casualty 
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MR. HUNTER: (continued) 
insurors have moved over time. In 1985, the property 
casualty stocks rose by 50%. And so far in 19 86, through 
last week, they have risen by 27%. In both cases, roughly 
twice the rate of change of the Dow Jones Industrial 
average. 
The insurance companies are the darlings of Wall Street 
currently, and their profits are skyrocketing. Because 
they have shed risks, in record numbers, and they have 
increased their premiums $25 billion. 
The crises that hit every ten years or so are generated _ 
by insurance practice. Between 1979 and "83, they cut 
liability insurance premiums for commercial accounts 
from $8 billion to $6.5 billion. A 20% reduction, 
roughly, in liability insurance premiums in the nation. 
Not exactly the behavior of an insurance industry facing 
a mounting tort crisis. There was no tort crisis between 
1979 and 1984. All that talk comes with the cyclical 
bottoms. We heard it in '76, we're hearing it again today. 

In Connecticut, for liability insurance, between 19 77, 
excuse me, 1978 and 1983, the premiums stayed essentially 
the same. Not increased at all. They in fact were dropped 
between '80 and '83. Premiums were cut by the insurance 
companies in the State of Connecticut in something that 
was called cash flow underwriting. And their problem 
in the nation and in Connecticut was caused by that 
rate-cutting activity. As the New York Times editorialized 
on March 4, and as Business Week editorialized on March 10, 
these cuts in premiums generated the crisis. 

Now, that's not to say we don't have a tort law problem 
in the nation. The tort law has evolved over time and has 
expanded. I don't think there's much doubt about that. 
The, according to Rand Institute, the number of tort 
claims brought in court has stayed constant when adjusted 
for population, however. And the average verdict has 
gone up, although the median verdict has stayed constant 
when adjusted for inflation. 
There is a growth in the average verdict. The growth is 
about 1% per year over inflation and population. It's not 
startling. It's actuarily calculable. And the crisis is 
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MR. HUNTER: (continued) 
not created by the tort law. However, I think both need 
to be studied by legislatures. And I have several solutions 
that I would recommend. 
If you want to solve the crisis, you have to do insurance 
reform. Because the insurance crisis is generated by 
this cyclical pattern of profitability. If you want to 
address the crisis, you've got to control that cycle. 
And we've suggested that both Congress and the states 
need to act on the quality of regulation. 

First of allCongress needs to exempt, has exempted the 
insurance companies from anti-trust laws. We think that's 
outlived its uselessness. We think that there should be 
federal help for the states in macroeconomic studies to 
help control the cycle. We think state regulations 
should stay in place, but we think that certain things 
should be overridden such as the antigroup laws, such 
as you have in Connecticut. In Connecticut it's illegal 
to form a group to buy liability insurance, for example. 
The same is true in 38 states. 

That's why Congress is considering passing the risk 
retention act, to expand the product liability override 
of state laws. We also believe that the federal 
government's exemption for FTC being unable to study 
insurance should be repealed. We think it will be 
repealed. 

But states have a big role and shouldn't be the regulators, 
even after the antitrust law is repealed. Antitrust law 
exemption is repealed. For example, several things are 
very important. Most insurance departments are 
understaffed, underfunded and need to be built up. Even 
insurance companies themselves say so, the GAO has said 
so in its report. Conference of Insurance Legislators 
said that the state of the art in computers is futuristic, 
but the art of the states is an heirloom, in its report, 
Risk, Reality and Reason. 

The state of Texas tried to control the cycle, by putting 
in floors recently. The floors did stop the rates from 
going down in Texas, but it wasn't enough to stop the 
cycle in the nation and Texas is now still losing 
insurance. Harvard University in its studies of the 
regulatory executives, said the states may not have the 
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MR. HUNTER: (continued) 
will because two-thirds of the state regulators believe 
that their role is that of judge, not as advocates of the 
public. Half the states have no actuary on staff, and 
so on. 
So we need to beef up the state regulators in order to be 
able to control the situation. 

SEN.JOHNSTON: Robert, could I interrupt for a moment? 
MR. HUNTER: Yes. 
SEN. JOHNSTON: What do you think of the bill before us today? 
MR. HUNTER: Okay, I was going to get to that. The bill is 

a non sequitur. Has nothing to do with the crisis, in a 
word. Because the crisis is insurance-related. If you 
want to deal with the crisis, you have to deal with the 
insurance reform. That's why I'm going through this. If 
you want to deal with the tort reform, I'd be happy to 
talk to you about that, but it has nothing to do with the 
crisis. You have to be aware of that. 
It's absolutely mathematically provable that if insurors 
had not cut their rates, that in fact they still would 
be making over 20% return on net worth in the country, 
and there would be no crisis. The insurance crisis is 
caused by the rate cutting. 

But I'll be happy to go to the legal system. The legal 
system has grow and expanded, and I think needs to be 
analyzed. When I was Federal Insurance Administrator 
under Pres. Ford, I supported national no-fault auto 
insurance. This was very significant tort reform. The 
difference was, we had before us a very careful analysis 
of the problem. How did lawyers impact the system? We 
knew over time how lawyers impacted the system. 

How much were victims taking out of the system? Were 
victims faring well or poorly? We knew that. We had the 
closed claims from the insurance companies. We can 
tell you exactly by size of damage how you fared. We 
knew that if you hurt a little bit, say $500, you 
would collect five times your economic damages out of 
the system. But if you hurt seriously, let's say $50,000 
you would only collect half. 
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MR. HUNTER: (continued) 
Now, would you put a cap on a system like that? If 
you put a cap on that, you would be hurting people who 
were collecting the least under the system. It would have 
been an outrage. So what we proposed is a limitation on 
the right to sue, and a guarantee for everybody of their 
medical and wage loss, their economic damage. 
That was genuine reform, because the reform met the 
problems. But we knew what the problems were, because we 
had the data before us. 
We have been calling since last August for this insurance 
companies to come forward with the data. They advocate 
these major changes, these major cutbacks in the rights of 
citizens in Connecticut and elsewhere, and don't come 
forward with the data that's sitting right in our files 
that proves their case. And we have to ask why. Either 
they haven't done the studies, which is very naive and 
I don't think they're that naive, or the studies don't 
help their case, which I think is the case. 

They could come forward with these closed claims and make 
their case very easily. And I'm sure in some states, we 
have the same crisis in South Caroline where litigation 
is almost unheard of, and New York. In the State of 
Pennsylvania where they have reimposed sovereign immunity, 
the cities can't get insurance. In Iowa, where they 
have sovereign immunity, 41 counties can't get insurance. 
In Ontario, Canada, where they have everything that the 
insurors want, on their wish list, the city of Toronto 
can't get insurance. Day care centers can't get insurance. 

The whole, the headlines look identical. So my proposal 
would be, I think there are certain things in the legal 
system that can be reformed that are structural in nature 
and are ultimately political decisions. Like fees. I'm 
not opposed to putting limits, reasonable limits on 
contingency fees, but you also need to have reasonable 
limits on defense fees. Defense fees are going î p much 
faster than claims and therefore much faster than 
plaintiffs' fees. 

As a matter of fact, defense fees are more, in asbestos 
claims, which is the only one that's been studied, are 
more than the clients' fees. And the defense fees are 
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MR. HUNTER: (continued) 
passed through dollar for dollar to the ratepayer, where 
client fees are not. They're part of the pay-out. 
It shows bias, I think, to have a system that, a bill that 
you have before you that only deals with the plaintiff 
side and not the defense side. Sure, there should be 
penalties perhaps for frivolous suits, but how about 
frivolous defenses? There are such things. Lawyers are 
known to paper and run the clock. Defense attorneys have 
a big incentive to do that, given the fact that they get 
paid by the hour. 

REP. SHAYS: Can you just go back, when you say frivolous 
defense — 

MR. HUNTER: Frivolous defense is, for example, I was told 
by an attorney that he took fifty depositions in a case. 
And he laughed about the fact that he was getting paid 
$240 an hour for taking them. He said many of those 
depositions were almost the identical evidence. 
He was running his clock. We know that attorney do that, 
don't we? Including defense attorneys? 
But to deal with only one side of the equation, to unbalance 
a system that has grown over 2QQ years I think is unfair. 
But where I really get upset is — 

SEN. JOHNSTON: Excuse me. Could you summarize, please. 
MR. HUNTER: I'm just going to find one last sentence, I think. 

Where I really get upset and say I have to draw the line 
is when you say we're going to take away rights of citizens 
of a state, without the study that is available in the 
files of insurance companies. It's like doing surgery 
without an xtxay. And you don't know what you're doing. 
You're in effect operating in the blind, and I think it 
would be legislative malpractice to pass the bill. 

SEN. JOHNSTON: What is your background actually? 
MR. HUNTER: I'm 25 years in the insurance business, ten in 

the private sector. 

SEN. JOHNSTON: When you say in the insurance business, what 
have you done actually? 
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MR. HUNTER: I was an underwriter with the Atlantic Mutual 
Insurance Company. I was a liability and worker comp 
underwriter. I then worked for the, a predecessor 
organization for the ISO for several years, including being 
supervisory actuary in their automobile insurance rate-
making department. I became associate actuary of another 
rating bureau, for the Mutual Insurance Rating Bureau. 
And then I went to Washington. I was chief actuary of 
the Federal Insurance Administration under Pres. Nixon, 
appointed by George Romney. I was then made acting 
administrator of the Federal Insurance Administration 
appointed by James Lynn, who appeared here today, I believe. 

I- was then made permanent administrator appointed by -
Carl Hills under Pres. Ford, and I was kept on for a 
while under Pres. Carter, and I was finally appointed 
deputy administrator when they brought in a Democrat, 
after two years serving under Carter. And then I left 
in 19 80 and I've been working as an actuary consultant 
for state and local governments, and federal government, 
excuse me, and that's how I make my living. And as a pro 
bono thing, I run the National Insurance Consumer 
Organization. 25 years, 10 years in the private sector, 
10 years in government, five years running NICO. 

SEN. JOHNSTONi Rep. Baronian. 
REP. BARONIAN: What do we do about the self-insured, the 

municipalities and the city and town governments that 
are having problems with their, the same problems that 
are being experienced by those who are also covered by 
insurance companies? Tell me about that. I mean, how 
does that, if you're so convinced that the insurance 
company is responsible for all of this, explain that to 
me, would you please? 

MR. HUNTER: I'm not sure how many you have self-insured in 
Connecticut. Most states they're mostly privately 
insured and have just recently become self-insured. 

REP. BARONIAN: There was testimony this morning from those 
that are having problems. 

MR. HUNTER: In most states, the self-insurance aspects of 
municipal government has only happened in the last year 
and we've been encouraging in fact self-insurance, in 
fact group self-insurance, and we've been encouraging 
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MR. HUNTER: (continued) 
states to enter the reinsurance business to back up the 
localities with their group self-insurance. In other words, 
localities form self-insurance pools and then back it up 
with state reinsurance. That's our proposal in fact. 

REP. BARONIAN: It's your proposal, but what you're basically 
saying is they're not having any problems. They're not 
experiencing the same problems. 

MR. HUNTER: I don'ti.know that there are any groups. I have 
not seen any groups in the nation, any __self-insured groups. 

_ There are individual self-insured cities that have had 
some problems. - -

REP. BARONIAN: Have you looked into it? 
MR. HUNTER: I have not seen any groups except formed in the 

last year. They don't have experience yet. 
REP. BARONIAN: Check it out. 
MR. HUNTER: I've looked around the country. I've not seen 

that. 
REP. BARONIAN: As long as you're big on the pro bono. Dcr you 

ever get paid by any organization to testify as a 
professional witness? 

MR. HUNTER: Sure. I get paid by the State of New Jersey, for 
example. I get paid by the State of South Caroline. 

REP. BARONIAN: Any consumer groups like Ralph Nader or anybody? 
MR. HUNTER: Not paid, no. I've testified with Ralph Nader on 

occasion. 
REP. BARONIAN: Okay. Thank you. 
SEN. JOHNSTON: Rep. Cunningham. 
REP. CUNNINGHAM: Yes, earlier today I don't know if you were 

here with us this morning when the people from the insurance 
companies, Aetna and so forth, testified. They came up 
with 3D me thing I wasn't aware of before, with regard to 
calculation of reserves, where they raise the premiums it 
eats up more reserves, and part of the problem is a lack 
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REP. CUNNINGHAM: (continued) 
of available reserves, and that creates the crunch. And 
I - n: • 

MR. HUNTER: Well, when they raise the premiums, they eat up 
surplus. 

REP. CUNNINGHAM: Surplus, okay, surplus. But they eat up 
surplus and in fact that may even accentuate the 
crisis. Have you studied or examined this as perhaps 
part of the reason for the cycle that we go through? 

HUNTER: Well, we have to separate reserves from surplus. 
Reserves are what they set up for losses and surplus is 
what's left over after you subtract your liability from 
your assets. If surplus falls, their writings can fall, 
because typically the insurance commissioners get upset 
if you write say three to one or more. Particularly more. 
In the last cycle bottom, in fact the industry was writing 
at three to one at the bottom. 
This cycle bottom is unusual because surplus did dip in 
1984 by about $2 billion as I recall, but rose by over 
$12 billion last year, and in fact they are only writing 
at about a two to one ratio currently. So there is 
capacity. There is a lack of will. 

REP. CUNNINGHAM: So there is capacity available, then. 
MR. HUNTER: Absolutely. 
REP. CUNNINGHAM: Okay, but as you said it's a matter that 

they are just not writing what they can write, and then — 
MR. HUNTER: They have decided not to write certain lines. 

The cycle has manic depressive characteristics. At the 
top of the cycle, they write everybody. At the bottom 
they'll write nobody. For example, I do consulting work 
for the Environmental Protection Agency. I happened to 
help write the RRCA regulations, the Resource Recovery and 
Conservation Act financial responsibility regulations. 
In 19 80 we required that hazardous waste facilities to 
take out liability insurance. And people at EPA said 
most of these will never get, a lot of them are leaking 
and doing all kinds, no problem. Top of the cycle. 

MR. 

Cass. 10 
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MR. HUNTER: (continued) 
Everybody, they wahted the premium to invest, and they 
wrote-^them as fast as they could lay their hands on them. 
At the bottom of the cycle, they cancelled almost every 
one, except for a couple of companies which were going 
through risk management and carefully hired engineers 
and have done what I consider to be an adequate job of 
insuring. 
The ones who just bought in to get the cash flow don't, 
because the~y don't know anything about it. Any line with 
question marks suddenly gets dumped. Day care centers, 
even though there's hardly any claims, dumped. Liquor 
liability, hardly any claims. In Connecticut or in the 
country, dumped. You probably don't even know, I don't 
know if you do know, the day care insurance premiums over 
the last four years were $4 01,000 in Connecticut, and the 
incurred losses including all the reserves was only 
$281,000 on 68 claims, a 70% loss ratio, profitable 
business in Connecticut. Yet they're dumped. 

SEN. JOHNSTON: Where does that information come from? 
MR. HUNTER: That comes from the Insurance Services Office. 
REP. SHAYS: But have you costed out for the entire, I mean 

they could be sued two years later? 
MR. HUNTER: If you mean to say that they could be sued in the 

future, that's true. That's true for any, but they could 
use that for an excuse to aancel anybody. And this is a 
business that is supposed to live and die on statistics. 
It's not supposed to be in the business of guesswork. 
LiicJuGr liability in Connecticut, for example, has $1,841,000 
in premium in Connecticut, only $965,000 in losses. About 
a 50% loss ratio over the last four years. So that's 
very profitable business. 

REP. WOLLENBERG: Rep. Shays. Oh, I'm sorry, Richard, are you 
finished? Rep. Cunningham. 

REP. CUNNINGHAM: I'll yield to Rep. Shays. 
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REP. SHAYS: I just want to understand. The statistics that 
you said are very important. And I basically will let 
you know where I'm coming from. I happen to agree with 
you, that this is basically insurance-related problem. I 
do. I happen to feel that I'm going to vote for some 
changes to our legal process, but I want to ask you, 
when you say, just that one statistic when you said, 
let's go back. 

You gave a statistic and you said it was a profitable 
business in day care. I want to understand that. Say it 
to me again. 

MR. HUNTER: It was a profitable business because they took in 
in premiums enough to cover their incurred losses, 
including their reserves and have leftover money. 

REP. SHAYS: You mean they put aside some for reserves as well? 
MR. HUNTER: As well. These numbers include future pay-outs, 

reserves. Best estimate of all future pay-outs. 
REP. SHAYS: What happens when they've overestimated what 

they've put aside for reserves? Does that finally come 
back, how does that come back in the ledger sheet? 

MR. HUNTER: Well, if they constantly overestimate in a 
growth economy it never catches up. If they overestimate 
sporadically and then it will catch up obviously, because 
of the way it works. There are times when they have 
overestimated, there are times when they underestimate. 

REP. SHAYS: But when they put aside something for a pending 
case, say, and the case is settled, what happens to the, 
let's just say they did not need as much as they — 

MR. HUNTER: It goes back into surplus. Into their surplus. 
REP. SHAYS: Okay. And it's recorded as profits. Or income 

for the company. 
MR. HUNTER: It would be income, yeah. But what happens in 

fact is, since they are continually growing and losses 
are continually mounting because of inflation and other 
factors, but also because they're just taking more new 
business all the time, as those claims go up, one reserve 
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MR. HUNTER: (continued) 
is replaced by another. So you don't actually ever — 

REP. SHAYS: I guess this is the next question, last question. 
Is there ever a day like three years from now we will come 
back and say ah ha, you know, we see that it was, that the 
crisis was made even worse by the way they, what they put 
aside for reserves and so on? Is there a day, or are we 
just going to forget about it three years from now? Is 
there a day that I can come back to the insurance industry 
and say, you guys, well, — 

MR. HUNTER: It's hard to -say. You'll have to look at their 
annual statements and see how their losses were. The 
answer is if they're overreserved, you should be able to 
spot it, and in three or four years. I think the more 
interesting question might be, will this crisis be over 
regardless of whether you pass tort reform or not. And 
the answer is yes. It will be over in between six months 
and a year and a half. 

REP. SHAYS: Because people have basically accepted higher 
premiums. 

MR. HUNTER: Because people have accepted the higher premiums. 
The insurors' profits are skyrocketing, and ultimately 
they'll start to compete and the prices will start to 
erode again. That's the way the cycle works. 

REP. SHAYS: But it is not, but your testimony, is it that there 
does not need to be changes in our tort reform? 

MR. HUNTER: No, no, that is not my testimony. My testimony 
is that's a separate thing. You don't have to be hurried 
to respond to, because that's a slowly graduating, 
sort of like iceberg moving along. You don't have to be 
rushed. That has nothing to do with the crisis. The 
crisis is insurance-generated. You can take your time 
and find out the facts on the tort problem and deal with 
it with facts. That's the essence of my testimony. 

REP. SHAYS: Thank you. 
REP. CUNNINGHAM: Thank you. I will take it back again. Thank 

you, Chairman. Bob, back to this thing on the surplus 
and the premiums. The ratio you were talking about was 
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REP. CUNNINGHAM: (continued) 
the liability they're selling compared to the surplus of 
the premiums compared to the surpluses two to one. 

MR. HUNTER: Written premiums compared to surplus is the usual 
rule of thumb, and currently roughly at two to one. 

BEP. CUNNINGHAM: Two to one. And actually that number has 
dropped instead of increased that ratio during this — 

MR. HUNTER: It goes up and down over time, or the same. In 
19 78 for example, it was 2.5 to 1. 

REP. CUNNINGHAM: And then, but before this insurance crisiTs 
hit, you see they got no better than three to one. 

MR. HUNTER: Not before this particular crisis. During the 
last crisis it was up around 3 to 1. It's come down from 
3 to 1, let's say in '76 or '75 around there and by '78 it 
was 2.5 to 1 and then it came down to, I don't know, 1.8 
to 1 or something like that perhaps. A couple of years 
ago. And now I think it's gone up a little bit again. 
It's only two to one. It's at a historical sort of 
average. It's not at a sort of low or high point. They 
have room to write more business. 

REP. CUNNINGHAM: Okay, then they have room. I was, my 
impression earlier was that that was a limiting factor. 
That was their testimony of it. In fact the only thing — 

MR. HUNTER: There's no question that surplus is a limiting 
factor. Surplus is declining, you have to write less 
business. 

REP. CUNNINGHAM: Right, but it isn't declining and in fact 
they have gone and sold preferred stock and so forth, I 
guess to increase surplus. 

MR. HUNTER: Surplus is up very sharply. Very sharply. 
REP. CUNNINGHAM: It's up sharply and yet the crunch is here. 

So really, that is not a limiting factor. 
MR. HUNTER: It is a limiting factor, but they're not at the 

limiting factor. 
REP. CUNNINGHAM: They're not at the limit. That's what I 
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REP. CUNNINGHAM: (continued) 
meant. They're not at the limit, despite their testimony 
this morning. 

MR. HUNTER: They're not at the limit. 
REP. CUNNINGHAM: Okay, so you're specifically contradicting 

the testimony then this morning of the insurance carriers. 
MR. HUNTER: I do that a lot. 
REP. CUNNINGHAM: Well, that's fine. Thank you very much. 
SEN. JOHNSTON: Rep. Dudchik. 
REP. DUDCHIK: Thank-you, Mr. Chairman. Does it concern you 

as it concerns me the fact that when the insurance 
industry and Mr. Lynn testified this morning saying that 
here all these things that have led us to this crisis, 
and we said okay, we'll adopt this tort reform, can you 
assure us that rates will go down, and everything will be 
wonderful again? And they say no, we can't. 

MR. HUNTER: That is not at all inconsistent. They say it in 
every state. And this is my 33rd state I've .been in on 
this issue $.nd I always ask that question and I always 
get that exact same response you got apparently. 

REP. DUDCHIK: And so — 
MR. HUNTER: Because it's not related to this. These are not, 

these are unrelated issues. 
REP. DUDCHIK: So in other words, maybe what the Insurance 

Committee of this Legislature had before them, in other 
words, prior rate approval, full disclosure, a consumer 
advocate in the Insurance Department, do you think that 
would speak more to the quote unquote crisis we have with 
us? 

MR. HUNTER: Absolutely. Those are the kinds of things that 
we propose, in fact. I'm for competitive rating where 
there's competition. I think there should be a test in 
the law for what is competitive. I don't think anyone 
can look a day care center in the face currently and say, 
don't worry, competition will hold your rate down. I mean, 



203 
112 
kdc JUDICIARY March 31, 1986 

MR. HUNTER: (continued) 
it just doesn't make sense. So you should have prior 
approval when that situation, when it gets to that point. 
I'm for competitive rating when there's a competitive 
market. Not when it falls apart like this current market 
has. 
And I certainly very strongly recommend that you look at 
the consumer advocate type of arrangement. I find it 
very helpful in several states. And it doesn't cost much. 
In some states they go back to the filing company, the costs 

i of the expert witnesses and the others. So it's a very 
low budget item, too. 

REP. DUDCHIK: I point to our dram shop insurance liability here 
in the state where we do have limits on liability. And yet 
no one seems to be beating down the door to write dram 
insurance. I was wondering if you would comment on, I 
think, Tennessee has caps on municipal liability. I was 
wondering if you would be able to comment on how that kind 
of tort reform has worked in other states? Are there 
people writing policies, and is everything wonderful 
because they did tort reform? 

MR. HUNTER: Tort reform may help with the liability evolution 
of the tort law. That I would have to leave to others. 
It doesn't help with the insurance crisis, and the crisis 
impacts equally in South Carolina as I said earlier, and 
New York, which are totally different experience in terms 
of litigation levels. It impacts equally in Ontario, 
Canada where there are no contingency fees. Where there 
is a $180,000 cap on pain and suffering. Where juries are 
not used, but judges decide cases. Where loser pays legal 
fees, and all that. 

All that's in place and yet the City of Toronto can't get 
insurance, day care centers and so on. Pennsylvania did 
a study, why are we having trouble with municipal 
insurance. The legislature, you can get a report from the 
State of Pennsylvania. I've got it in my bag. They 
reimposed sovereign immunity for eight very narrow causes 
of action. And even with that with an absolutely $500,000 
cap per occurrence. So if Three River Stadium caves in 
with 50,000 people in it and they all die, each of their 
heirs will get ten bucks. 
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MR. HUNTER: (continued) 
That's the law in the State of Pennsylvania and yet they 
have a crisis. 

REP. DUDCHIK: Do you, outside of coming before this committee 
and pleading for some sort of tort reform, is the insurance, 
is the industry itself doing anything to tighten their 
belts, to kind of suck it up and say boy, things are 
tough. Let's trim costs, and --

MR. HUNTER: I think they have in recent years, cut back as -
mergers have accurred and the like. When CIGNA was formed 
from INA and Connecticut General, there were considerable 
cutbacks in staff. There needs to be more, more cutbacks. 
It is an inefficient system. I'm very concerned ±>out the 
cost of defense, defense costs have gone up three times 
faster than law suits have gone up over time. 
So, defense costs have risen and gotten out of control 
looks like in some lines. But I would, I think the answer 
is yes, there needs to be some control on that as well. 

REP. DUDCHIK: Is a copy of your testimony available? 
MR. HUNTER: Yes, I believe so. This supposedly was made 

available to your staff. If not, I'll be happy. I've 
got a charge showing — 

SEN.JOHNSTON: Mr. Hunter, so I guess to recapitulate what you're 
saying here, the insurance crisis or however you want to 
discuss this tort reform area is a manufactured issue on 
the part of the insurance companies? Is that what you're 
saying? 

MR. HUNTER: I wouldn't say. They didn't conspire to have 
low profits. That came from a combination of events, 
including the declining interest rate. Where I think there 
was agreement or conspiracy was where they blamed it on 
the tort law. There is no evidence, absolutely no evidence 
that the liability insurance crisis comes from the tort law 
evolution. 

SEN. JOHNSTON: Are you aware of this inter agency report that 
came out at the federal level dealing with tort policy? 

MR. HUNTER: Yes. 
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SEN. JOHNSTON: What do you think about that? 
MR. HUNTER: Not much. It doesn't even study insurance at all. 

It's got errors in it, too. 
SEN. JOHNSTON: It seems — 
MR. HUNTER: I'd be happy to point some of them out, if you'd 

like. 
SEN. JOHNSTON: Do you have a report there? 
MR. HUNTER: Sure. I think this is a classic example of the 

kind of error they've engaged in. They bought the 
insurance industry arguments hook, line and sinker. But --

SEN.JOHNSTON: Well, who made up this interagency — 
MR. HUNTER: Look at this? See this? 
SEN. JOHNSTON: I'm not concerned about — 
MR. HUNTER: No, you said you wanted to see the problem. 

Here's the average product liability jury verdict, according 
to this report. In 1977 they said the average product 
liability jury verdict in the nation was $439,000. In 
19 78 it jumped to $1.7 million and in 19 79 it jumped, it 
falls back down to $700,000. So I called up Jury Verdict 
Research and said how come — 

SEN. JOHNSTON: You called up what? 
MR. HUNTER: Jury Verdict Research which the source. How come 

your verdict jumped so sharply in 19 78? They said, that 
was the year of $125 million Pinto case. I said yeah, 
but that was remitted for three and a half million dollars. 
And they go, oh, we don't count remitteders. So I said, 
well, what do you count? And they go, we only count 
initial plaintiffs' verdicts. I said if the judge rolls 
it back you don't count it? They said, that's right. 
If it's reversed on appeal you don't count it? They said, 
that's right. I said, do you ever count defense verdicts? 
No. I said where do you get your data? They said from 
press clips. 

I said, isn't this a little bit like measuring whales to 
get the average size of all animals? And yet this report 
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MR. HUNTER: (continued) 
uses that as evidence for why they have to change the 
tort law. I think it's incredible, and I told Mr. Willard. 

SEN. JOHNSTON: You sufficiently displaced my dialogue for 
what I was going to get at. So we'll leave that alone. 
You keep quoting ISO statistics. Have you — 

MR. HUNTER: Insurance Services Office. 
SEN. JOHNSTON: Right. Have you seen this booklet they've put 

out? 
MR. HUNTER: Yes, and in fact tomorrow we will publish, and now 

the real facts. 
SEN. JOHNSTON: I was afraid you were going to say that. If 

so, the statements made, I mean on the one hand you quote 
this service — 

MR. HUNTER: I quote their data, some of their data. I don't 
quote their rhetoric. 

SEN. JOHNSTON: What was the data that you quoted? 
MR. HUNTER: Their profits. Some of the data on the cycle 

chart was their data, their rate of return on network 
data. That's all. 

SEN. JOHNSTON: And what have you found erroneous in this report? 
MR. HUNTER: Oh, do you want to be here for another four hours? 
SEN. JOHNSTON: Sure. 
MR. HUNTER: Give me copy of the report. I'll go through it 

with you. 
All right, the very first chart is this. Let me read it 
to you. Quote — 

SEN. JOHNSTON: I'm not interested in that. 
MR. HUNTER: Wait a minute, what are you interested in? 
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SEN. JOHNSTON: Bill, may I ask him a question, please? 
MR. HUNTER: I'm going to go through it. It's the very first 

chart. 
SEN. JOHNSTON: I took a moment to get up, give him the book, 

and by the time I sat back down he's already answered 
this — 

MR. HUNTER: Page 11. It's the first chart. They say the 
insurance industry claims that it is experiencing 
unprecedented losses while its critics claim that the 
industry is really profitable. This section will provide 
the facts. - -
The section points out that they are profitable in fact. 
They show that they've made money. They made profits, 
return on net worth. 

SEN. JOHNSTON: What page is this? 
MR. HUNTER: Well, I started on 11, now I^m going into the 

section. They say that they made, let me find the exact 
quote so that we won't — 

SEN. JOHNSTON: Well, let's go to page 12. I mean,-youLre 
leading me and I want to ask you some questions here. 

MR. HUNTER: Okay, go ahead. 
SEN. JOHNSTON: They say 1984 was the worst year to date for 

property casualty insurance industry. Is that true or false? 
MR. HUNTER: Depends how you define worst year on date. If 

you say undewriting profit, yes. 
SEN. JOHNSTON: Return on net worth is how I define it. 
MR. HUNTER: Well, return on net worth was below 2%, but that's 

a profit. They say, the charge they're answer is our charge 
they made a profit. They say — 

SEN. JOHNSTON: It was below 2%. 
MR. HUNTER: That's a profit. 
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SEN. JOHNSTON: They say the worst year to date. I don't see 
any statement in there about profit. 

MR. HUNTER: No, no, the page before says, the insurance 
industry claims it is experiencing unprecedented losses. 
While its critics claim they really make it profitable. 
This section will provide the facts. 
Then they say 1984 was the worst year to date for the 
property casualty. Our return on net worth was below 
2%. That's a profit. 

REP. BARONIAN: Yeah, but compared to what? 
MR. HUNTER: Compared to zero, minus, which isn't a profit. 
REP. BARONIAN: How about some of the profits some of the other 

companies have made in the Fortune 500 in the past year? 
MR. HUNTER: Over the last cycle, the insurance industry's 

profits have been way above the Fortune 500. That's why — 
REP. BARONIAN: Oh, no, they have not. Not the past year 

they haven't. 
MR. HUNTER: No, not in the last year. But why is the stock 

market skyrocketing? 
REP. BARONIAN: Because interest rates are down. 
MR. HUNTER: Since 1978, every year. 
SEN. JOHNSTON: Could I go through a few more? Page 19. The 

industry manipulates its financial results deliberating 
misstating reserves. 

MR. HUNTER: I never said that. I said they've understated 
and overstated reserves as I've said earlier. They don't 
say that as a quote. 

SEN. JOHNSTON: Reserve is really a related area, isn't it? 
The reserves that the insurance companies must keep is 
a related area? 

MR. HUNTER: That's a good question. I mean insurance departments 
aren't so sure about that. In the Journal of Commerce 
for Wednesday, March 26, accounting reform is urged. 
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MR. HUNTER: (continued) 
Bruce Foundry, the latest president of the NAIC before 
the current one, said that a lot of the data that they're 
getting is wrong. John Burne, who used to be president 
of GEICO, now president of , said slipshod 
accounting has occurred. Foundry has even called it lies, 
the accounting statement. 
I've never said anything that strong. I've said that the 
reserves, if you discount them would be considerably 
lower. Even the historic reserves, you know, the reserves, 
the insurance industry has an unbelievable advantage 
accounting-wise. Andy Devise wrote a book called The 
Invisible Bankers, the second chapter of which was a very 
short chapter on insurance accounting, how to take in 
$50 million, pay out $3 million and declare a loss. 

There's a lot of that in insurance accounting. The GAO, 
General Accounting Office has criticized the insurors 
because they on their own numbers had a $75 billion profit 
in the last ten years and paid negative federal income 
taxes. 
The reason is these reserves are immediately deducted as 
if paid, even though they may not be paid for ten years. 
So if you have a $10,000 broken arm that you want to pay 
out ten years from now, you immediately establish a reserve 
for $10,000 and as if it was paid out, and they declare 
that as a loss. Part of their losses that they're saying 
are the worst ever, are in fact still in their pockets. 
In fact they had a positive cash flow in 19 84, their 
worst year ever, of over $12 billion. 

SEN. JOHNSTON: Do you have any information on the number of 
insurance company insolvencies during 1984? 

MR. HUNTER: I've got Best Insurance Management Reports for 
February 10, 1986. They said in 1984 and '85 combined, 
I think they said there were 20, 40 insolvencies. But, 
and there were in fact in 1984 and 1985 combined, there 
were 89 companies that retired, that means either merged 
or were, went bankrupt. In other words, 89 companies 
left the property casualty business in '84 and '85. 130 
companies came in, though, for a net game of 41. 
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MR. HUNTER: (continued) 
Compared to the last cycle bottom where in fact 82 went 
out and only 71 came in for a net loss of eleven companies. 
So they're actually, this cycle is much less severe than 
the last one. 

SEN. JOHNSTON: Rep. Baronian. 
REP. BARONIAN: How about giving us, because you obviously appear 

to be an expert. Tell me about the California experience, 
and why in fact after their tort reform they have been 
able to reduce the premiums, and appear to be getting 
things under control? 

MR. HUNTER: I was sitting here absolutely dumbfounded here as 
somebody was saying that. Because I debated the 
president of California Medical Mutual in Alaska. 

REP. BARONIAN: When? 
MR. HUNTER: About two weeks ago. 
REP. BARONIAN: Who won? 
MR. HUNTER: He beat me. 
REP. BARONIAN: He did? 
MR. HUNTER: But he said, we don't know if that's going to work. 

It didn't really count until the Supreme Court ruled a 
year ago. Because he said, he said on the record, and I 
can get a copy for you I'm sure, — 

REP. BARONIAN: Please do. 
MR. HUNTER: That he said on the record that the insurors in 

California were afraid that they would lose the 
unconstitutional test in the United States Supreme Court 
and so they were pricing and everything else, on a basis 
of losing that case. And reserving and so on. And that 
they were surprised actually. But that it's too soon to 
tell whether it's going to have an effect, because they're 
all trying to sort it out now. That's exactly what he 
said. 
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REP. BARONIAN: Okay, I'd like a copy of that if I may. If 
you waitit to mail it to us. Also, what about the, what 
kind of federal regulations and Security Exchange Commission, 
what kind of controls do they have on the insurance industry 
that you know of? 

MR. HUNTER: Well, they get a 10K and those kinds of reports — 
REP. BARONIAN: How frequently? 
MR. HUNTER: Pardon? Quarterly. 
REP. BARONIAN: Quarterly. Do you think — 
MR. HUNTER: But no regulatory authority. Just a data 

collection. 
REP. BARONIAN: No penalties, no sanctions, if they — 
MR. HUNTER: Well, if they lie or something, sure. 
REP. BARONIAN: If they liei 
MR. HUNTER: Sure. But they don't have any regulatory authority 

to go in and change anything within the company. 
REP. BARONIAN: One thing that just occurred to me. Are you, 

have you ever testified for the Trial Attorneys Association? 
MR. HUNTER: No. 
REP. BARONIAN: Never? 
MR. HUNTER: No. 
REP. BARONIAN: Thank you. 
SEN. JOHNSTON: Further questions? When are you writing this 

the real facts? 
MR. HUNTER: We're supposed to publish it tomorrow. We have a 

press conference in the morning. 
SEN. JOHNSTON: And will you send the committee about 2 8 copies? 
MR. HUNTER: 28 copies? 
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SEN. JOHNSTON: Okay, thank you. Susaftf Merrow. 
SUSAN MERROW: He's a hard act to follow. 
REP. BARONIAN: Could you speak into the, the one on the right 

is the one. 
MS. MERROW: My name is Susan Merrow. I'm speaking for the 

Connecticut Clean Water Coalition. 
REP. MARONIAN: Just a minute. Could we have some order, please? 

We have someone testifying. Thank you. Please proceed. 
MS. MERROW: I'm speaking for the Connecticut Clean Water 

Coalition, an organization made up of eleven environmental 
groups representing 60,000 Connecticut citizens. In their 
behalf, I urge you to oppose Raised Committee Bill 6143, 
An Act Concerning Liability of Farmers in Pesticide 
Contamination. 
I speak as well as the one representative of the 
environmental community on the recent Pesticide Task 
Force chaired by Rep. Bertinuson. The liability 
subcommittee of this task force, chaired by the 
representative of the Farm Bureau and attended by myself 
and representatives of the chemical^manufacturers and 0PM, 
an attorney and two legislators, concluded after several 
hundred person hours of deliberation that absolving any 
segment of the population of strict liability, even farmers, 
was a bad idea. 

It might be helpful to explain how we arrived at that 
conclusion. We began by familiarizing ourselves with the 
concepts of strict liability and joint and several liability 
and the role they play in preventing and cleaning up water 
pollution. 
We learned that the first obligation of good law was to 
take care of the victims' needs and to prevent future 
pollution. We recognize the burden that this sometimes 
puts on nonnegligent polluters and we took it as our task 
to find a way to ease that burden for farmers, especially 
the smaller farmer for whom the cost of remedies for 
victims of pesticide pollution might well be Staggering. 

We perceived that we could alter the definition of 
responsible parties or the extent of their liability. 
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ATT. PODOLSKY: (continued) 
mediation, and that parties may meet separately, not 
necessary jointly with mediator, that has to do with 
situations where you've had intimidation or violence in 
the family. And the weaker party, without the protection 
of counsel, may well be intimidated. 
Finally, House Bill No. 6134, the tort reform bill. I 
guess you really, maybe I shouldn't try and add to that. 
My written testimony goes over what for me are some of 
the main points. I would mention one thing. It raises 
small claims jurisdiction from $1500 to $10,000. Last 
year you rejected raising it to $2000, quite wisely. You 
will completely and totally change the character of 
small claims court, if you're going to make a change like 
that. 

I think you should also take a close look at the section 
on municipal liability where it gives a tremendous amount 
of immunity to municipalities from the negligent conduct 
of their employees. I was particularly interested, and 
it says that they're immune from negligent failure of 
employees to make proper health or safety inspections. 
There's another bill that you have in the committee that 
would make the employee exempt from personal liability, 
and now you have this bill which makes the town immune 
from institutional liability. There are a lot of 
negative consequences to that. 
I've mentioned the vexatious suit provision which I think 
is inappropriate. Thank you very much. 

REP. WOLLENBERG: What is the tort reform rating? 
ATT. PODOLSKY: You'll know from my testimony, with all due 

respect, that I put reform in quotation marks. Thank you. 
REP. WOLLENBERG: John Rathgeber. CBIA. Is there anyone 

here from CBIA? 
JOHN RATHGEBER: For the record, my name is John Rathgeber. 

I'm Senior Vice President and General Counsel for CBIA. 
And I'm here on the tort reform package. I will just 
submit my written testimony given the hour. I've got 
comments on several sections of the bill including 
issues like whether life insurance is an appropriate 
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ATT. RATHGEBER: (continued) 
collateral source to be offset. We don't feel that it 
should be. 
I'd like to make one very brief statement, and then let 
Bill Flint from Flint Manufacturing Company in New Haven 
talk about his own personal experience. And that is that 
most of the day I've heard the issue characterized as a 
crisis for insurance companies. And I don't believe it 
is a crisis for insurance companies. I think the insurance 
companies take care of themselves, and they can learn to 
make a good profit no matter what the marketplace happens 
to be as far as how civil justice is dealt with in this 
country. 

I do, however, think it is a crisis right now for the 
insureds and for the customers of the insured when they 
use the products or services that are supplied by those 
insureds, and ultimately it may be a crisis for the 
victims of tortious actions, because without an ability 
to get insurance and to spread the risk, you will have 
increasing numbers of people going bare and having 
inability to meet damage awards that have been laid upon 
them. 

There are a lot of reasons behind it. Some of them are 
the insurance companies' own practices. Some of them, 
however do relate to the court system, and I think it 
is important that when you look at statistics, you look 
at statistics that apply to those areas where there are 
problems. 
You heard that the average increases roughly follow along 
with the average growth in population. Well, let's look 
into some specific areas and you'll find that the increases 
have been rather large. And it is in those areas where 
there are problems with getting availability or affordability 
of insurance. I've already talked longer than I planned 
to, so I'll let Bill explain his own situation and the 
reason why themselves created a captive insurance company 
to deal with their product liability problems. 

REP. WOLLENBERG: Just let me ask you one question. Are you 
convinced that if we do what this bill says, you'll get 
insurance for less money and it will be more available? 
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ATT. RATHGEBER: I'm convinced that over time the marketplace 
for insurance will improve. But it is similar to the 
same type of questions were often asked, whether it be 
about tax policy or other government public policies in 
the State of Connecticut. 
I've dealt with tax law since 19 78 for CBIA and every year 
we're asked whether or not, how many more jobs are going 
to be created by the passage of this tax package. Well, 
nobody can say that. But clearly there is an atmosphere, 
a perception that is created where people are willing to 
make investments in the State of Connecticut when it comes 
to_ tax policy. And I think the State is benefitting. _ 
We have the lowest unemployment probably of almost any 
industrial state in the country. 

And yet you can't quantify the direct relationship 
between Decision A and the public policy Decision A and 
the corporate policy to invest in the state. I think you 
are dealing, when you're dealing with insurance companies, 
you're dealing with an organization which is trying to 
maximize profit. They have a whole world to do business 
in, both in types of insurance as well as in places to 
sell insurance and therefore when they cannot have any 
reasonable opportunity to predict that risk, in the long 
term, they're going to shy away from those markets. And 
that's what creates the crisis for the insureds. 

Another thing is that I see the same types of problems 
that our insured members are having in the self-insurance 
member, or the member who has a captive insurance company 
which is the case of Bill Flint's organization. 

REP. WOLLENBERG: It has a lot to do with us, too. Attorneys 
have a lot to do with it. I mean, as far as our limited 
markfet for insurance. Mine goes up 4%, four times just 
this year in the firm, so we're all in the game. 
What about the cyclical thing that we hear so much about? 
Have you seen that go through one cycle? 

ATT. RATHGEBER: I think clearly that does affect the fact 
that interest rates were high, and there was therefore 
great market competition, because you could shield the 
bottom line, clearly does affect the present situation. 
But look at what the answer is, if you're — 
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REP. WOLLENBERG: What I'm getting at is when it happened in 
'76, and then you know, it rose and then it goes down 
and we're on the way up again now it appears, the 
insurance companies are on the way up it appears. 

ATT. RATHGEBER: I think there is a cyclical effect, but I don't 
think that it will be the answer to the product lines 
which are presently becoming unavailable. 

REP. WOLLENBERG: What was the answer before? 
ATT. RATHGEBER: I think interest rates at 17 and 18% certainly 

make it easier to take a greater risk. But that's not the 
answer to society. We don't want to go back to a system 
where we have in the, as we did in the beginning in 19 80s, 
end of the 1970s, interest rates running at 18, 2Q%. 

REP. WOLLENBERG: Gee, we could buy insurance like crazy. 
Everybody could get insured. All the premiums were down. 
What was wrong with all that? 

ATT. RATHGEBER: Well, except if you try to buy a house. 
REP. WOLLENBERG: Well, we can't have everything. I suppose 

then the houses, go ahead. 
WILLIAM A. FLINT, JR.: Good evening, gentlemen. My name is 

William A. Flint, Junior. I'm President of the A.W. Flint 
Company in New Haven, a ladder manufacturing company 
established by my grandfather in 18 80. 
We still make essentially just ladders, wood ladders, 
aluminum ladders, fiberglass ladders. And at this point 
in time we've got a real problem with product liability 
insurance. As I see it, it's the size of the claims and 
the proliferation of the claims that is hurting us. It 
is causing quite a big increase in our rates. 
Now, I want to just focus in on one little aspect of the 
story that I have written out here for you. And that 
deals with the captive insurance company that we're 
involved with. Let me just say there's been a fair amount 
of skepticism expressed about the losses sustained by the 
insurance industry as a result of the product liability 
crisis. 

Now, I believe that the losses are real, because our 
company is a member of a captive off-shore insurance company 
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MR. FLINT: (continued) 
established in Bermuda in 1978. And our losses parallel 
the insurance, commercial insurance industry. During the 
last two years, our Bermuda nonprofit insurance company 
has seen its reserves fall dramatically as the size and 
number of jury awards increased. In fact, midway through 
1985, all 26 members received a 25% assessment of their 
annual rate in order to keep the company actuarily sound. 
And when our new fiscal year began on November first, last, 
all of us received an approximately 50% increase over the 
rates of the previous year. I'm planning to attend the 
annual meeting_of the company in May and I'm told we need 
to increase our reserves again and will be asked to vote 
on a proposed increase at that time. 
They're even talking about issuing stock or selling stock 
in the company to raise presumably their capital surplus. 
I'll find out more about that later. 
But there's a real problem, not only with our company, 
with the ladder industry, but with everybody else that 
has spoken up here today. It's a real problem and something's 
got to be done about it. And I think this tort reform bill 
that's before the committee or being considered by the 
committee will go a long way towards helping to give us 
some relief from the soaring insurance costs. 
One thing the bill doesn't do apparently, and that is to 
put a cap of $250,000 on pain and suffering. And I think 
that should be added, too. 

REP. WOLLENBERG: You were here when people from the insurance 
companies spoke, and I asked the questions on how much this 
would save and what those kinds of questions, and they 
couldn't tell us. You have the answer. You say it's going 
to help us and save money? 

MR. FLINT: Well, I can't tell you how much it's going to save 
either. But I think you have to do it. What you have to 
do is to put predictability back into the insurance rating 
system. And actuaries are people highly skilled in 
developing that kind of information. And it's predicated 
on the experience usually over the previous, the past five 
years. And then they take the law suits that are, or 
claims that are open and they have reserves that are placed 
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MR. FLINT: (continued) 
against them, and then they try to predict what those 
claims will be settled for in the coming years. 
And I think they carry it out some five to seven years 
in the future. 

REP. WOLLENBERG: They're the statistics people. They live 
and die on statistics. They can't tell us that this 
is going to help the matter, help the cost or help the 
availability. 

ATT. RATHGEBER: I don't think they can tell you, they can't 
quantify how much it's going to help. But I think~that-s 
the purpose of what I said earlier about when we've been 
asked the same question about tax policy. Or labor 
policy, or what have you. 
When you're talking about broad public policy issues 
and then you try to relate future economic activities, 
it isn't possible to put a specific dollar or cents or 
change in employment or change in state gross product on 
top of it. But I do think that an examination of what 
the causes are, what some contributory causes are to the 
problem, and then an application of basic economic 
principles suggest that there will be an improved market -
competition, if between insurance companies, if one has 
a more predictable system. 

Because they will have a better chance to earn a dollar, 
earn a profit. And that's really the bottom line with 
insurance companies, as it is really with almost any other 
business. I mean, you're going to make widgets if you 
can make a profit off of widgets. You're going to stop 
making widgets and only sell doorknobs. 

REP. WOLLENBERG: Yes, but they're making a profit. Their 
stocks are going through the ceiling. 

ATT. RATHGEBER: I think they're making a profit in certain 
lines, and as this report out of Washington indicates, 
the casualty insurance lines and the specialty lines 
which are having the most problems are only a small part 
of their overall business. They have an opportunity 
right now, given limited capacity, to sell other products 
and get out of issues like environmental risks — 
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REP. WOLLENBERG: That's fine, that's fine, and I tried to make 
the point to the Chairman or President of Aetna. You want 
to get out of that one, and you want to have the government 
take care of the paraplegic because you don't have any more 
joint and several. Okay, and the government will eventually 
end up taking care of all these people if we go far enough 
with tort reform. As far as property casualty is concerned. 
If you're going to do that, then get out of the business 
entirely and let the government start selling the life 
and the group and make the money also so they can pay for 
the other ones. 

ATT. RATHGEBER: Because the government is basically going to 
find the same problem that Bill's captive insurance 
company has in these difficult lines of insurance. 
They're losers under the present system. Against that, 
I think you have to judge the reforms that are offered in 
6134, as to whether or not there is a public good satisfied 
by those in trying to improve the ability to spread risk. 
And my suggestion is that it is. 

SEP. WOLLENBERG: All I asked them this morning was to tell me. 
What is it and they can't. 

ATT. RATHGEBER: Our opinion is that it will improve the 
ability to spread risk and the availability of insurance. 
But if you ask me is it going to mean a 5% change or a 
10% change or in what year, I can't tell you. 

REP. TULISANO: What if it's only a nominal change and it ends 
up we've made a major mistake? Isn't that true? I mean, 
if it doesn't make a major change, example. Did you ever 
hear of product liability reform? Did that not occur in 
Connecticut? 

ATT. RATHGEBER: Product liability is a problem which has 
several components, one of which is, and the Connecticut 
law is basically a pretty good law. 

REP. TULISANO: Did it help the product liability issue in 
Connecticut? 

ATT. RATHGEBER: The problem with the product liability law is 
as you know, products move in a national marketplace and 
therefore, there is an opportunity for suits to be brought 
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ATT. RATHGEBER: (continued) 
in different jurisdictions. Now, when — 

REP. TULISANO: No, let me finish. I ask the questions, again. 
I know everybody has different styles, that's mine. My 
style is I ask the questions, okay? Now you have product 
liability reform, quote unquote reform, change, I don't 
know what it is. We changed it. It was to have certain 
benefits, your predecessor sat there, it wasn't you, to 
the manufacturers of the State of Connecticut. Did it 
have that benefit, do you know? 
His predecessor, unfortunately he now has to answer for 
somebody who had his job before him. 

ATT. RATHGEBER: I don't find it unfortunate. The product 
liability law in Connecticut has certain advantages for 
certain product manufacturers. However, as I was trying 
to say, the product liability law is a creature which is 
involved in interstate commerce, and therefore for certain 
manufacturers who are involved in interstate commerce, 
there is no real improvement. And there won't be until 
such time as a number of states move forward. 
The second reason for product liability, I would like to 
finish my answer. 

REP. TULISANO: No, you've answered what I want to hear. I 
understand that. Okay, when we said it would not benefit 
substantial numbers of manufacturers in Connecticut we 
weren't listened to by the industry because of exactly that 
issue. 
What happens if we have tort reform of one form here, and 
not in the other, and it isn't equating to the same people? 
How do the rates then, okay, we haven't done here something, 
we do one thing here and if another state doesn't follow 
through on it, how will that help the insurance carriers 
reduce their prices if were not done on a unanimity or 
uniform basis. 

ATT. RATHGEBER: I wo\Jild suggest that if we don't do something 
here then we will help ensure that nothing is done anywhere 
else. 

REP. TULISANO: But that isn't what was told on product 
liability. Did most states follow Connecticut? 
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ATT. RATHGEBER: There have been improvements in some cases, 
in some states with product liability laws, but at the 
same time there is a second problem with the product 
liability statute, and that is that it still fits into 
an overall tort system which is wedded to the deep pocket 
through joint and several liability. 

REP. TULISANO: Would you answer the question from before on 
joint and several liability? Do you think a person should 
be responsible for a percentage of damages based on the 
amount of negligence or based on the percentage of damages 
they accrued? I think you were here when I asked that. 

ATT. RATHGEBER: I have heard your question once. I believe 
the way that most states have gone is the basis of 
the percentage of negligence contributing to the injury. 

REP. TULISANO: No, I asked you what do you think is 
appropriate? 

ATT. RATHGEBER: That's what I think is appropriate. 
REP. WOLLENBERG: Do you think that someone who's 10% negligent 

and someone who's 90% negligent, the 90% person has 
$20,000 coverage and the 10% has a million dollars coverage, 
do you think instead of the one with the 10% negligence 
paying and recovering or trying to recover over against 
the other one, do you think it makes sense for them to 
pay, someone who was negligent or the plaintiff who was 
not negligent at all? 

ATT. RATHGEBER: I think the present system is unfair in that 
one, you have a 10%, or potentially a 10% wrongdoer who 
gets stuck with 100% of the damages and no right of 
recovery against anyone else. 

REP. WOLLENBERG: And that's better, that someone who was 
negligent doesn't suffer as much as someone who was not 
negligent at all? 

ATT. RATHGEBER: There are many different forms of modification 
of joint and several liability, and I don't believe that 
the present system is fair. Nor does it allow for the 
other side of the public good, which is to encourage 
ability to have insurance in the marketplace so that 
people can buy it. The products will be offered. 
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REP. WOLLENBERG: But tort is supposed to discourage wrongs 
against people totally. And you people are saying, we 
don't need this tort thing. 

ATT. RATHGEBER: No, we're not saying that. I don't think 
that's a fair assessment of what we're saying. I think 
a fair assessment is to return fault as a basis of 
liability for these parties, including the question which 
was previous to this. 

REP. WOLLENBERG: Okay, 10% fault, 10% liability should pay. 
The one who has no liability doesn't, loses. Is that, 
like the plaintiff? Does that make any sense? -

The plaintiff was negligent not at all. I can't understand 
why somebody who was negligent shouldn't pay. 

ATT. RATHGEBER: I think the person who was negligent should 
pay to the degree of their fault. I don't think that if 
a municipality or an individual which had a passive 
relationship to a situation, who services are depended 
upon by society, should be forced to pay 100% of the 
damages simply because they have a convenient deep pocket. 

REP. WOLLENBERG: But that's what we base it on. That's what 
insurance is based upon. Sure it is. 

ATT. RATHGEBER: No, insurance is based on spreading the risk 
by something which is somewhat predictable. 

REP. WOLLENBERG: So that we get a deep pocket. We spread the 
risk so we have this pool of money. We have the deep 
pocket. It may not be the individual deep pocket, but 
it's the individual deep pocket. 

ATT. RATHGEBER: I would suggest that it's not so you have a 
deep pocket, but so that there is availability of 
insurance to pay for claims. 

REP. WOLLENBERG: Availability of money to pay for claims. 

REP. TULISANO: If we go to, if we think we go back to fault, 
we accept your statement we should go back to whatever 
that, a fault system. I don't see why it doesn't follow. 
And maybe you could inform me why if the fault caused 
the substantial amount of damages, that is the percentage 
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REP. TULISANO: (continued) 
of fault involved, why that person shouldn't be, why they 
wouldn't be responsible for their percentage of damages? 
That would seem to follow what you said in one instance. 
Why wouldn't we want to do that? 

ATT. RATHGEBER: Because usually your measurable affect is 
going to be what did the tortious action, how much of 
a tortious action contributed to the event? 

REP. TULISANO: And then how much, — i 

ATT. RATHGEBER: And then relate that to — 

REP. TULISANO: And damages sustained. You have three elements 
before there's any action at all? Right? You're wronged 
and then you have to have approximate cause of the damage 
sustained. You have to show, so you've got the wrong, 
the amount, then you have the amount of damage. You're 
going to have to show the amount of damages. You can have 
a jury or finder of fact determine amount of damages, 
can't you? And wouldn't that be fair? The person who's 
responsible pays their fair share. The fair amount they've 
caused. 

ATT. RATHGEBER: Is that — 

REP. TULISANO: I'm asking you, why wouldn't that be fair? 

ATT. RATHGEBER: That could well be a system that you might 
want to try. I'm not telling you that what is written 
here is the only way you can approach the problem. But 
I am saying the present situation where someone who is 
10% at fault is up for 100% of the damages, and no right 
of contribution, and I don't support a right of 
contribution — 

REP. TULISANO: Well, how about another kind, well, outside 
of the personal injury from an automobile case, how about 
when you can't determine what damages were caused by which 
person? How would you suggest we change that? For 
example, an intentional tort where somebody gets beat up 
and there's a broken nose and broken ribs and you can't 
tell which defendant, two people jump somebody, which 
defendant did it. How should we do that? 
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ATT. RATHGEBER: They're acting in concert? 

REP. TULISANO: Yeah. 

ATT. RATHGEBER: Then I think the jury is going to find them 
both liable. In fact, that is the way joint and several 
came about, was because of the ability to find two parties 
acting in concert, equally liable for the damage. 

REP. TULISANO: Exactly, but — 

ATT. RATHGEBER: It has been used to take it away from the 
situation where you have parties who are actively involved 
in your fracas, versus the quick deep pocket. 

REP. TULISANO: How would the law read for the intentional tort 
situation? They both would pay 5Q%, or how would that 
work? Both, that's a real joint and several, you would 
leave that as real joint and several. That one you would 
leave that way. 

ATT. RATHGEBER: And use joint and several, several liability as 
proposed in this statute --

REP. TULISANO: For those cases where you can make a 
d e t e rminat i on. 

ATT. RATHGEBER: Where there is a several action, where they 
are not working in concert. 

REP. TULISANO: What if, say, both, what if you have two 
defendants at 50% of negligence each? 

ATT. RATHGEBER: Then they both are liable for 50% of the 
damages, not having acted in concert. 

REP. WOLLENBERG: The automobile accident, the rear ender, 
eight people in line. Who pays? 

ATT. RATHGEBER: Who is liable? Who was negligent? 

REP. WOLLENBERG: Everybody. 

ATT. RATHGEBER: What is their percentages of negligence? 

REP. WOLLENBERG: Can't tell. 
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ATT. RATHGEBER: The jury can determine. The jury can come to 
a finding. 

REP. WOLLENBERG: Oh, I thought you know, we're going to cap, 
we're going to cap damages. 

ATT. RATHGEBER: I don't see anything in this bill that caps 
damages. 

REP. WOLLENBERG: We've heard that, we've heard that testimony. 
Anyone else? Yes, Rep. Dudchik. 

REP. DUDCHIK: I have to understand, again, as I always do 
with CBIA, what motivates them <bn an issue, if you will, 
tort reform? What is the ratio of insurance company 
participation in CBIA compared to the overall membership? 

ATT. RATHGEBER: 80% of our membership are small businesses, 
probably someplace in the neighborhood of 60% are 
manufacturing. Insurance is a very small component of 
our overall membership. 

REP. DUDCHIK: So if you could put that in a percentage. 

ATT. RATHGEBER: Maybe less than 10%. 

REP. DUDCHIK: I'm kind of wondering if business is being 
adequately represented by a plan of attack that refuses 
to admit an irresponsibility on the industry itself, who 
has admitted that themselves, time after time, that they 
themselves bear a significant responsibility for the 
current situation. Price wars, gouging, lack of market 
discipline. Okay, so here we have the insurance industry 
admitting this and CBIA is coming and saying okay, but 
that's okay. 

ATT. RATHGEBER: No, that is not what CBIA is saying. It's not 
a fair assertion as to what they are saying. CBIA and, 
has constantly said that there are a number of factors 
which has contributed to the present crisis situations for 
the insured, and for their customers, whether they be 
products or services, etcetera. 

And amongst those problems have been, amongst those causes 
have been some of the practices of the insurance companies 
in their market competition and their ability to do so, 
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ATT. RATHGEBER: (continued) 
during a period when interest rates were very high. But 
at the same time, I do not and we do not buy the line of 
some advocates who say that you can solve this problem 
solely by regulation of insurance companies. Because as 
Bill's insurance company is an example, it's not in the 
business to make a profit anywhere. And yet he's having 
the same experience. 

And that's also true for our members who are self-insured. 
We have members who are self-insured and they are having 
a tremendous problem in dealing with the tort system. 
And therefore what we have said in the 4Q groups that 
we have worked with on this issue have said, have been 
regardless of what you do in regulations, you also have 
to address the tort system. 

REP. DUDCHIK: So I would take that to mean, did you testify 
in favor or in opposition to prior rate of approval to 
an office of consumer advocate with the Insurance Department? 

ATT. RATHGEBER: I think you would find within the CBIA 
membership tremendous concern about a consumer counsel. 
We have seen a consumer counsel at work at the DPUC and 
it has added to our staff because of our need to go 
before the DPUC and insure that the high rate of return 
which is already paid by business customers on utility 
matters, is not exacerbated. 

We have supported House Bill 5400, which deals with 
increasing the powers of the Insurance Commissioner to 
deal with the regulation of insurance companies. 

REP. DUDCHIK: And finally, as the insurance industry testified 
today, it's clearly a tort problem as far as they are 
concerned. Do you think it's enough for the insurance 
industry to throw their hands up and say it's not our 
problem, when one of your businesses, a client, gets 
cancelled without a claim for ten and 15 years? 

ATT. RATHGEBER: We ourselves are being cancelled without a 
claim for ten and 15 years, and I can tell you that it 
is a problem, but it is not one which is going to be 
solved solely by regulation of the insurance companies. 
It is one which is going to take action on several fronts 
including action as far as how we deal with torts. 
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REP. TULISANO: Most of your companies are subject to the 
antitrust act that belong to your organization? Are they? 

ATT. RATHGEBER: Yes. 

REP. TULISANO: Do you think insurance companies should be 
subject to antitrust acts? Maybe that might help? 

ATT. RATHGEBER: I don't know enough about the insurance 
companies' antitrust provisions to answer that. 

REP. TULISANO: Well, they're not subject, I gather. Would 
you think that might --

ATT. RATHGEBER: I don't know enough about the public policy 
reasons why back several years ago that was provided for 
in Washington. There is a suggestion in this paper by 
Willard that in fact it is the competition within the 
marketplace which has exacerbated the problem which is 
here today. And so getting back to Rep. Dudchik's 
question, agreed to by almost all parties, that in fact 
market competition has created part of the escalation 
today. 

And whether or not antitrust provisions would have dealt 
with that in any manner, I'm not brilliant enough to say. 
I would find it difficult, though, for a commissioner in 
any state to withstand the pressure of saying that rates 
that have been put on the table are too low. 

REP. WOLLENBERG: Any further questions? Thank you. Jim 
Finley. Robert Cohn. Pat McCarthy. Dan, and I can't 
read the name from PPUC. Leslie Townsend. Connie Diaz. 
Jim Gravius. Chief John Basile. Carmen Champlain. John 
Hess. Okay. Do we have two or three people with you? 
Why don't you come up together? 

JOHN HESS: We have some pass-outs. Members of the Judiciary 
Committee, good evening. My name is John P. Hess, Senior, 
CLUCPCU. I'm an insurance agent representing a nationwide 
insurance company doing business in Stamford. I'm also 
President of the Connecticut Chapter of the Nationwide 
Insurance Independent Contractors Association. 

I appear before you today, tonight rather, to solicit your 
support for House Bill 6142, entitled An Act Concerning 
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MS. ST. CLAIRE: (continued) 
changes of too hot, to freezing, to being starved to death, 
to being overlooked because my name got off the list 
somehow and then coming up here and feeling like the man 
who sat through an ungodly long lecture, and he gets up 
to speak and of course there's only one other person left, 
and he said, you know, my dear fellow, you are an unusually 
dedicated individual to have sat here all day and listened 
to every speak and now you're willing to listen to me 
speak. And the gentleman looked at him, he says, that's 
not dedication, I'm up after you. 

I'm glad there are others up after me. I speak to 6112 . 
and House Bill 6112, my name is, as well as if I may, 
6134. My name is Faith St. Claire. I'm the Executive 
Director for the Connecticut Society of Professional 
Engineers and the Connecticut Engineers in Private Practice. 
We serve over 3500 engineers and 200 professional 
engineering consulting firms in the State of Connecticut. 

Since Raised Committee Bill 6112 is an item that is also 
contained in 6134, I would like, if I'm permitted, to 
address the issue of tort reform and that particular issue. 
I'm deviating. I do have written statements here which I 
will give to the clerk for the committee. And I'm 
deviating just slightly because of all the testimony that 
has gone before. 

There is absolutely no question, it's almost where you sit 
here and you say my God, everybody is right. The liability 
insurance crisis is certainly not going to be solved by 
tort reform. However, tort reform has been a long needed 
aspect of our judicial system and the merits should stand 
on their own, notwithstanding whatever anybody else says, 
including the insurance companies-^ 

It's very interesting to note that many people have talked 
about not being able to get insurance, even though there 
was no claims against them or even as a group if the 
claims were less than in other groups. The engineering 
profession is very unique, in that what the design 
professions do affects the masses in toto. Buildings, 
bridges, roads, sewers, bridges, dams, high technology 
processes and environmental issues and clean-up all have 
a direct bearing on the citizens of this state. 
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MS. ST. CLAIRE: (continued) 

No insurance or excessively high premiums for the 
engineer can have a deleterious affect on the safety, 
health and welfare of the general public, or worse, can 
bring a project to a complete standstill. That in itself 
is bad. When you have, in addressing Bill 6134, we were 
surprised to see that so many issues were lumped together 
in one bill under quote unquote tort reform, since each one 
of the items listed in 6134 could take days of testimony 
on the merits or disadvantages of such change. 

I'd Jlike to address of course, joint and several liability 
which you have heard a great deal about. Here a g a i n i n -
the case of people having to pay for what they are not 
responsible for, it increases their defense costs. It 
increases their premiums if in fact an insurance company 
comes in and says well, you had a law suit like Rep. Dudchik's 
mother, you had a minor claim and we're cancelling your 
insurance. Tort was meant to punish the person at fault. 

Not to say that whoever is able to pay should make 
reparation. We certainly defend the joint and several 
liability and we ask that it be repealed and make defendants 
liable for damages only to the degree they contributed to 
the damage. That was, of course Rep. Tulisano is not here 
and that would answer his question before it's asked. 

Frivolous suits is another area where again, the cost of 
doing business becomes prohibitive when you have to start 
putting money away to defend yourself against something 
that has no merit. So that reducing the number of cases 
brought to court each year that are deemed frivolous could 
certainly have a beneficial effect hopefully, on liability 
insurance. But it certainly would have a beneficial effect 
on the economics of the people who are trying to defend 
themselves. 

Collateral source rules is another area that we feel should 
looked at. Not life insurance, again, in anticipating 
Sen. Tulisano's question, not life insurance, life insurance 
should be excluded from that. 

Section 11 should cover the practice of engineering as well 
as medicine, especially that section dealing with expert 
witnesses. That is the section that talks about having 
qualified expert witnesses involved in testimony. We feel 
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MS. ST. CLAIRE: (continued) 
that engineers should be included. Engineers, of course 
are as highly regarded a profession and affect actually 
more of the people of the state. They affect everyone. 

And we then come to 6112., or Section 19 of 6134, and again 
we all know the need for volunteer organizations and the 
good that they do. And many, many organizations operate 
under a 501C-6. We would urge that 501C-6 organizations 
be included in any legislation dealing with limiting the 
liability of officers, nonpaid officers and directors. 

REP. WOLLENBERG: Any questions? No. Thankyou. We take 
Connie Diaz. " ~ ' 

: Actually, I was going to say who do I appeal to 
for cruel and inhuman punishment? But I decided that you 
could throw that right back at us. You had to sit here 
all day and listen to all of us. None of us are getting 
paid overtime. 

CONNIE DIAZ: My name is Connie Diaz, and I work for the 
Victim Assistance Program of the United Social and Mental 
Health and I've been employed there for five years as a 
victim advocate. I'm here today with another person who 
is testifying in front of the Judiciary oh the same bills 
that I am also testifying on. Her name is Aurea Alvarez, 
who is a victim of violent crime. 

I'm here to testify in favor of Bill No. 6137, An Act 
Concerning Victim Rights, and Bill No. 5019, An Act 
Concerning Victim Compensation. Bill No. 6137 would 
specify a mechanism by which the Criminal Injuries 
Compensation Board would notify victims of their rights 
and specify the time period for notification. The present 
statute does not specify any of these. 

This bill, however, falls short in that it does not require 
victims to contact the compensation, it does not set up any 
mechanism for the victims to contact the Compensation 
Board in order to be notified. Many victims who are, A, 
not eligible for compensation, B, who have never heard of 
the Criminal Injuries Compensation Board, and C, whose 
cases never go to criminal court, may not get information 
concerning their rights. 
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REP. WOLLENBERG: Where are you from? 

MR. WOLLEN: I'm from New York City. 

REP. WOLLENBERG: It was Wollenberg? 

MR. WOLLEN: Berger, changed in 1890. From Germany is the 
answer, Durham, Germany. 

REP. WOLLENBERG: My grandfather came over about that time. 
Ann Steele I have, and if you folks wish to come up 
together. Both on 614 3? Everyone else I have would be 
on 6143. Is that correct? Gentlemen. 

PHILIP STEELE: Gentlemen, my name is Philip Steele. I represent 
the Connecticut Chiropractic Association, and I'd like 
to address some remarks to the so-called tort reform bill, 
6134 > Basically what I've got to say is something I think 
that, I haven't been listening so intently to every speaker 
today, but I don't think anybody has talked about this yet. 
So, there is something fresh here and I think although it 
may not have some of the same consequences that other 
people have addressed, it is important. 

That is the idea of peer review. The Connecticut 
Chiropractic Association is concerned about an increase in 
malpractice litigation against its members. It has occurred 
especially in the last five or six years. The same conditions 
which have caused a similar increase against other healing 
arts practitioners, including medical doctors, also apply 
to chiropractic physicians. 

A review of the bill, however, indicates that some major 
changes are needed. As the act's provisions are presently 
written, a medical doctor would become a supreme arbiter 
of all malpractice claims, whether or not the claim 
involved his profession. It is undisputed of course, that 
medical doctors do not receive training in certain 
disciplines followed by other healing arts practitioners, 
such as chiropractors or naturopaths. The principle of 
peer review should govern the provision of expert evidence. 
In present law, which is essentially case law, common law 
in Connecticut, requires an expert to be drawn from the 
same field of medicine. We believe that that should 
continue without any legislative alternation. 

There's no reason to allow a medical doctor to review a 
chiropractor or some other healing arts practitioners in 
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MR. STEELE: (continued) 
a field that the medical doctor is not familiar with. 
Under present law, in the courts of the State of Connecticut, 
that couldn't happen. But the way this bill is written at 
the moment, it could happen. 

The courts have recognized already that those areas where 
there is an overlap of disciplines and the courts have 
allowed testimony in those areas where the overlap applies. 
Accordingly, there is no need for the type of legislation 
reflected in Section 2, subsections b, c and d. That is 
lines 221 to 250 of the bill. Those lines should be 
deleted. 

Commencing in Section 12 on line 256, the word physician 
is used. This is a term which is not clearly defined 
anywhere in the Connecticut General Statutes, nor in this 
bill. If in fact the bill is intended to cover all healing 
arts practitioners, then that term should be used. The 
term healing arts practitioner includes the practice of 
medicine, osteopathy, chiropractic, podiatry and 
naturopathy. This definition is found in fact in Section 
21-1 of the current general statutes. 

The substitution of the term healing arts practitioner 
into the bill should be made in place of the term physician, 
and that would occur on line 256, 293 through 299, 300, 
335, 337, 338, 341, 343, 345, 349, 350, 351, 353, 373, 
and 4 33 of the bill. 

With regard to the selection of the Council, there are 
certainly no objections to the Connecticut Medical 
Society, which is named in the bill naming medical doctors. 
However, the provisions should be broadened to include more 
than that. After the words medical society, the words 
each Connecticut state society for the respective healing 
arts should be inserted. That change could be made in 
lines 255 and 261. 

In Section 11 of the bill, beginning in line 214, the 
term health care provider should be deleted. This 
definition has already been deleted from the current 
statute in an earlier portion of the bill found in Section 
5, lines 114 to 120. Now this is simply inconsistent. 

The substitute term that we would recommend be included 
in line 214 and following, would be healing arts practitioner. 



2096 
287 
kdc JUDICIARY March 31, 19 86 

MR. STEELE: (continued) 
If on the other hand, the bill was intended to cover all 
health care providers, then the definition found on 
lines 114 to 12 0 should be retained and not deleted. I 
believe those lines were deleted because the bill council 
was not to cover nurses and hospitals and other providers. 

We think probably that health care, healing arts 
practitioner would be a much better term than health care 
provider in that event. 

Angelo DeMaio, the Executive Director of the Connecticut 
Podiatric Medical Association, I think basically would 
concur with what I have to say. 

ANGELO DEMAIO: I would simply, I dn't want to belabor this, 
Mr. Chairman. I thank you for the opportunity to address 
the committee. But essentially I understand from the 
consult for the Republican leadership which had a hand 
in drafting the initial proposal, that it was made broad 
enough to, it was intended to be broad enough to include 
all practitioners. 

But unfortunately in drafting it, I think that the narrower 
use of the term physician was used. And but it was intended 
to be all inclusive. And I have drafts, so you can draft 
this up. 

MR. STEELE: The problem is we don't want to have a situation 
where you would have a medical doctor revealing a 
chiropractic malpractice claim, where he's not really 
qualified as he might appear to be. We ought to have a 
chiropractor in there on the council. 

MR. DEMAIO: You have a renewal of the old turf thing. You 
would have a situation where perhaps a psychiatrist is 
reviewing a case involving a psychologist. You would have 
an orthopedist who is reviewing a case involving a 
podiatrist or a chiropractor or you would have a situation 
of that nature. 

I think what we're trying to say is that we would like 
the principle of peer review to continue. You get your 
expert testimony from the, the council should be broad 
enoygh to include all of the health professions. And when 
you draw your council members it should be from that 
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MR. DEMAIO: (continued) 
particular discipline. And I think that was the intention 
of the original drafters. And I thank you. 

SEN. JOHNSTON: Okay, thank you. 

MR. DEMAIO: And Rep. Wollenberg, if you want to get in touch 
with me I do have a suggestion on a question you raised 
earlier about the notice to quit, and it would get around 
the problem of, I have several cases where that's happened. 
Judge Spata said years ago in one of his decisions that 
we're not going to tolerate a revolving door here. But 
really, no one has ever come up with a way to do it yet. 
The fact that the Legislature is interested in the problem 
I think is very encouraging. I'd be glad to discuss it 
with you sometime. 

REP. WOLLENBERG: They told me you just can't serve occupant. 
They doesn't apply, but I'd be interested in some solution 
to that problem. Thank you very much. 

Anyone else who, on general bills, and then we'll go back 
to, yes, David, I thought you had testified before. And 
I should have known. 

DAVID HEMOND: Well, I did on two other bills. 

REP. WOLLENBERG: I know, but you weren't sitting here for 
your health. 

MR. HEMOND: I have a very brief statement, Mr. Chairman. 
Law Revision Commission is in support of and sponsored 
Senate Bill 540, which is An Act Concerning Time Sharing 
Plans Involving Common Interest Communities. A very simple 
situation, time shares which are interests in facilities 
very often involve interest in common interest communities. 
There's two sets of statute which govern such a time sharing 
statutes, and the Common Interest Community Act. The 
Common Interest Ownership Act. 

And those two sets of statutes need some coordination. 
Specifically with respect to the cancellation provisions 
there's a three-day cancellation provision on the time 
sharing, 15 days under Common Interest Ownership Act. 
That sort of thing needs to be coordinated and we suggest 
also that somebody purchasing a time share, which is in 
a common interest community, be notified that they have 
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MR. HEMOND: (continued) 
the rights under the Common Interest Ownership Act. 
That's basically the substance of the bill and I do have 
written testimony which I've submitted, and I'd be happy 
to answer any questions. Thank you. 

REP. WOLLENBERG: Thank you, David. Who do we have left? 
I have a whole list and a half. Tell me who you are. 
Yes, that's all we have left. Okay, come on up. 

BERNIE MCKINNON: My name is Bernie McKinnon, the President 
of UAW State Capitol Council, and I'd like to congratulate 
you two chairmen on your stamina. Like all the extra 
pay I get, too. Chairmen Wollenberg and Johnston, I 
was going to say members of the committee, but member of 
the committee, I'm here to speak in opposition to Raised 
Committee Bill 6134, An Act Concerning Tort Reform. 

Insurance costs for casualty liability insurance are 
skyrocketing at an astronomical pace. If insurance 
company executives want to become astronauts, they should 
join NASA and try doing business on another planet. But 
then maybe they are from another planet and think that 
all earthlings are stupid fools who will swallow all 
their nonsense:without'[requiring any proof. Insurance 
premiums are skyrocketing, the index of property casualty 
insurance stock is skyrocketing by as much as 500% since 
19 75, when compared to Dow Jones industrials. 

The U.S. General Accounting Office says that from '75 to 
'84, property casualty insurance profits have soared to 
75.2 billion. Income tax paid on this amount, zero 
dollars. While tax refunds during the same period have 
increased to $63 million. While everyone in society is 
being asked to tighten their belts, take smaller or no 
pay increases, to pick up part or all of the cost of 
their fringe benefits, insurance companies want the 
Legislature to pass laws that will guarantee out of this 
world profits. 

The industry's refusal to explain the current crisis and 
their refusal to supply adequate information to justify 
their exorbitant premium increases, and their wholesale 
cancellation of policies, should be met with an equal 
amount of stubbornness on the part of the Legislature, 
who should not bow to their blackmail and refuse to make 
any changes in our current system. 
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MR. MCKINNON: (continued) 

We agree with many speakers who have testified against 
changes in the law pertaining to joint and several 
liability. We vehemently oppose changes in the collateral 
sourc e rule and we oppose as unconstitutional, the capping 
of damage awards for pain and suffering. We also oppose 
the reduction of contingency fees for plaintiffs' 
attorneys unless insurors' defense attorneys are also 
limited. 

It is ironic that the insurance industry has not 
provided any proof that the changes they are seeking 
would help the cost and availability of casualty 
liability insurance. The opposite is true, in Ontario, 
Canada where similar changes have been put into effect. 

Steps that we believe should be taken are the creation 
of a consumer counsel office, the approval of all 
premium increases contrary to the 20% that were stated 
earlier because they probably just increased policies 
by 10% every few days to get around the statute, if you 
had a 20% requirement. The requirement that the 
insurance industry provide necessary financial data 
to justify any increase in premium costs, any cancellation 
of policies or changes in our civil judicial system. 

This morning's headlines tell us that even the great 
communicator is lobbying on behalf of the industry. I 
hope that you, the public policy makers, members of the 
Connecticut General Assembly, are not bamboozled into 
making a decision without first knowing all the facts. 
Thank you for your time. 

SEN. JOHNSTON: Thank you. 

MR. MCKINNON: It's been a long day. 

FRED HOLTH: Sen. Johnston, Rep. Wollenberg, Rep. Dudchik, 
my name is Fred Holth. I'm a plaintiffs attorney from 
New London. I've appeared here, I think, last spring 
last, at which time I tried to afford this committee 
with some data with respect to the malpractice ratios 
that were extant in Connecticut at that point. It seems 
to me a rather greedy lion has been roaring today again 
in here, if he hasn't been for the last several months. 
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Committee Bill 6134 gives the insurance industry, that 
lion, the chance to victimize not only the current 
plaintiffs who are in Connecticut, but their children 
and their own children. The 19 85 insurance rate hikes 
jlimped the 1984 expenditure of 11.1% of disposable income 
for Americans on insurance, and the third highest budget 
item exceeding income taxes. 

REP. WOLLENBERG: I'm not sure we're getting you on the mike. 

ATT. HOLTH: Okay. When Congress exempted insurance from 
federal antitrust regulation without hearing in 1944, the 
stage was set for the situation that we have today. 
Both the state and international insurors between then 
and now, sidestepped state regulatory efforts. Roughly 
50% of all state insurance regulators who were the parties 
who were responsible for handling the morass that 
Congress has created, are past or future insurance 
company employees. 

Although 7,000 actuaries practice in the United States, 
only 26 insurance departments nationwide have an actuary 
available. Predictably, the law has emerged in this 
setting and the property casualty industry's net worth 
as has just been indicated, rose by 7.6 billion in the 
early part of 19 85 with stocks outperforming the market 
by 100%. Fourth quarter profits in 1985 jumped 
enormously over 1984. 

The confusion that's generated in this entire climate is 
best expressed by two successive editorials that appeared 
in the Hartford Courant. The first indicating 118% in 
increases in profits by carriers in this year, and the 
second talking of the enormous losses that were being 
sustained. 

Why does that exist? And I think the answer lies in the 
understanding of incurred losses as a column. Incurred 
losses basically embrace loss adjustment expense and 
claims paid. That's the amount that's actually paid out. 
The reserves for known claims, reserves for claims incurred 
but not reported and reserves for loss adjustment expense, 
which are future payment reserves, stand to the carrier's 
benefit, are offsets against current premium income in 
determining profit loss independently of investment income. 
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ATT. HOLTH: (continued) 

The General Accounting Office thus recommended that there 
be a tax code amendment to limit the extraordinary sums 
that carriers now routinely deduct as reserves. The 
extent of that deduction in the case of a party that was 
before us this morning, can be seen in Aetna's 1983 
transfer of $80 million in nonpaid malpractice claims to 
Fireman's Fund for payment of $22 million from the Aetna, 
resulting at that point in Aetna pocketing $58 million in 
19 83 income. 

Why is it relevant? It's relevant to the fact that if 
that transfer had not taken place and been reported, you 
and I as consumers would I'm sure, believe that Aetna had 
$80 million in liabilities on the books. 

A similar transaction by the Aetna in that year by another 
subsidiary saw $21 million pocketed in two transactions 
together, represented 40% of Aetna's income for 19 83. 

The National Insurance Consumer Organization represented 
by Mr. Hunter today, has found that the investment returns 
approach 20 to 30% in the last several years, and then as 
a result, of broad scale premium discounting in an attempt 
to generate income, approximately that 20%, the current 
crisis evolved. What's needed according to NICO, and I 
believe it to be correct after spending a great deal of 
time looking at this, for your and for my own protection 
is better regulation in Connecticut, better line by line 
reporting, standard detail reporting of all general 
liability data, experience rating which is very critical 
in medical malpractice structure, tough conflict of 
interest statutes with respect to the Insurance Commissioners 
and other officers, better data verification, disclosure 
of total rates of return earned, including investment 
income, and risk pooling. 

What about the malpractice area? Here, as before, once 
again we see doctors used as stalking horses by the 
insurance industry to convince you that massive tort reform 
is in order. The actual statistics which were a matter 
of discussion earlier today, appeared in Newday in the 
wake of a very unfortunate experience that the New York 
Legislature had in enacting malpractice reform. 
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Connecticut physicians, it was reported in Newday, in 
19, the data was derived from the Medical Society of 
the State of New York, so I believe it not to be suspect. 
Connecticut physician liability premiums in 19 84 represented 
6% of gross income, that is $10,439 in liability premiums 
on average. That tends to be confirmed by the numbers that 
I received from the Insurance Commissioner's office where 
roughly $35 million in earned premiums were reported for 
that year. 

In New York, contrarily at that time, the premium for a 
million dollar policy and this is the basis for these 
quotations, $17,109 and that represented 10.2% of gross 
in New York. That varied town by town in New York. In 
Los Angeles by contrast, the ratio was, I think, 4.7% 
of gross for physicians. 

Basically, however, the cost of coverage represented in 
the last year as most others, roughly $6.50 per patient 
treated. It represents then less than 5/10 of 1% of 
total medical care cost. Contrarily it's been estimated 
that our medical costs savings from our current tort 
structure are ten-fold as regards the , 
that is physician-causeld injuries. And in 19 83, State 
regulatory action was imposed in Connecticut against only 
six of our approximately 7,000 doctors. 

A therapeutic effect of malpractice litigation, with 
respect to inculcating higher observable standards of 
care in community hospitals I think stands without 
question. Only one in 15 cases of medical neglect reaches 
an attorney and perhaps one in ten of those results in 
legal action. The cost of maintenance, of many if not 
most of the victims of severe malpractice falls in the 
State of Connecticut, to Title 19 or otherwise. 

I requested the chief court administrator's office for 
statistics with respect to the civil division, medical 
malpractice cases pending in Connecticut at the current 
time. For fiscal year, 19 85, docketed were 534 cases. 
That represents then five cases approximately in every 
30,000 population in this state. 

A recent Newsday article, speaking again of Newsday in 
New York, wistfully reported the hoodwinking of New York 
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ATT. HOLTH: (continued) 
legislators and its insurance regulatory agencies by 
NYMIC, which is the counterpart to CMIC in Connecticut. 
Earnings from these companies, basically by virtue of 
the fact that they're mutuals, eventually were down to 
the benefit of members. 

Two carriers in New York, and this was a question that 
came up today, have you ever seen a company coming in 
with a reduction request, two carriers in New York 
volunteered to maintain current rate structure. NYMIC 
coming in with a 60% rate increase demanded of the insurance 
commissioner's office effectively that those companies 
jack their rates by 55%, to match NYMIC's in return for 
its reduction of its premium request by 5%. 

That company represents 85% of New York's physicians 
roughly. The same situation may very well explain why 
we do not have an additional medical malpractice carrier 
emerging in Connecticut, because CMIC will eventually 
overtake the entire market, if it parallels the experience 
of New York. 

As I pointed out, perhaps earlier, that company in New 
York, has risen to Fortune 500 status, and holds $1.5 
billion in assets and it paid out $99 million iri claims 
in the first seven years of its existence, and reaped 
something in the order of $214 million in investment 
income in the same period. 

Our tort system has evolved to protect you, your children 
and families and our rights to fair recovery for our 
injuries, are jeopardized by the proposals that we see 
before us. The proposals that are advanced in this bill 
embrace limits on access to counsel, without putting any 
cap on the defense fees, fees which have been estimated 
by the American Association of Insurors, of all people, 
to come out to roughly 37% of their total payments in 
the asbestos cases. 

While the need for medical malpractice actions might not 
exist if the physicians accepted their cases on a 
contingency basis, what's not adequately addressed in 
the limitations on attorneys' fees in this legislation, 
is the nature of the services that are rendered. 
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A 1973 Department of Health, Education and Welfare study-
found that it takes four times as long to prepare, for 
example to try a medical malpractice case as it does for 
a negligence case. Where in this legislation, is there 
any validation of the differential that's involved in these 
kinds of cases? For a product liabilities case, 
substantially the same limitation obtains. If you had a 
case that was referred over for a processing, in fact, to 
Matt Schafner on that asbestos matter against Pfizer. 
It involved some two million documents being evaluated. 

In those situations, how does this fee schedule accomodate? 
Insurors and the medical societies are not trying to 
increase payments to victims by holding down the lawyers' 
shares. They're simply trying to stop malpractice victims 
from pursuing their legitimate claims. Studies, by St. Paul 
Insurance Company, for example, shows that there is no 
difference at all in claims frequency for policyholders 
in states that cap fees and those that don't. 

The American Medical Association's special task force on 
professional liability insurance does not pin the blame 
for malpractice litigation on contingency fees either. 
They said recently that regulating fees may not reduce 
the number or severity of suits. It's true that a very 
few lawyers, a very few times in their professional 
lifetimes receive compensation that's high at an hourly 
rate. The key is, and this has been very evident today, 
the client never complains in such cases. The greater 
the fee, the greater the client's recovery. 

The complaint comes only when the lawyer's fee is nothing. 
Further, when the fee is put with many smaller, 
noncompensatory fees on fully tried difficult cases, 
without recovery, one sees legal services that aren't, as 
a whole unreasonably priced, and which afford a door to 
the courtroom. The contingent fee in America has withstood 
the greatest test of all pragmatic tests, the test of 
time. It satisfies the public need and desire and must 
be preserved. As always, the attack on such fees comes 
not from victims, but from those who have had to pay claims 
to compensate victims because of their wrongful acts. 

The purpose of this legislation can only be to deny awards 
for catastrophic injuries, where victims have been hideously 
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burned or scarred, because they're brain damaged, 
quadriplegics, paraplegics, amputees or survivors of 
breadwinners who should not have died. Without 
representation, these people become the wards of society. 

Another provision of this legislation which deserves 
attention is the staging of the payments for noneconomic 
loss which of course, is the only source from which 
contingency fee can be paid. The alternative being to 
collect the fee from income payable to the victim in 
compensation of his loss thereof, or to collect from 
amounts paid for medical expenses, which has arisen 
several times today. 

The attempt here is again to limit results regardless of 
fault. It should be clear that the lion should be forced 
to satisfy its need for this legislation before it's 
passed, and that cannot occur until this Legislature forces 
passage of insurance legislation. There has been no 
promise to my knowledge, exacted from any representative. 
Not from Judge Naruk, not from any of the other pdrties 
here from the Aetna or otherwise, that would give any 
indication of a reduction in rates were we to enact this 
legislation. 

So I'd implore you to act for the purposes of just rewards 
to the victims in this state abdut this. One point 
perhaps deserves some consideration. The issue of the 
reduction to 10% on attorneys' fees in cases in excess of 
a million, 250, may seem innocuous in itself, but the whole 
vibrancy and vitality of the contingcy fee system depends 
on 50% of our income, which is the case nationwide, goes 
down the tubes for costs of prosecution. 

I think it's a very, very difficult situation to imagine 
an attorney processing a case which has a legitimate 
value of two million or two and a half million dollars, 
when the award for that net comes to him to be $75,000 
after the fact. He can earn that much in interest by 
satisfying himself with the earlier proferred million 
dollar award and the resulting fee coming under this fee 
schedule. I have nothing further. Thank you. 

REP. WOLLENBERG: Questions? I think, anyone else? That's 
it. 
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KATHY LEARY::Y: I have the distinct honor of being last. 

SEN.JOHNSTON: You're a sight for sore eyes. 

MS. 0'LEARY: I'll be very brief, so you can get home and watch 
the game. Isn't tonight the NCAA? It's a final and we're 
all sitting here watching this. 

My name is Kathleen Leary, Duke. Actually the team that 
I would have been rooting for never made it to the big 
time. In past years they did. No, Boston College. 

My name is Kathy Leary and I submitted my written 
testimony a little earlier. I wasn't sure if I was going 
to make it to this point in time, hat copies of my testimony 
are submitted for the record, so I'll be very brief. 

I'm the Vice President of Government Relations for the 
Business Industry Council. We're a regional business 
organization representing about 600 member firms in the 
Greater Bridgeport area. I'm here to testify today in 
support of House Bill 6134. As we stated in our previous 
testimony during the subject matter hearing in February, 
our members rated this whole issue of commercial liability 
insurance costs and availability to be their number one 
problem area. In fact, of those responding t<£> our survey, 
86% of the members rated this issue as a major problem 
for their businesses. 

We recognize that a number of facts have brought us to 
where we are today in this current crisis. However, we 
also believe that the size of damage awards and the 
unpredictability of liability determinations and the rise 
in the number of suits, frivolous and otherwise are 
certainly major factors. Accordingly, we support tort 
reform to restore the concepts of fault and predictability 
to the system, and to enable victims to receive a greater 
share of the actual award. 

We've spelled out our proposals in previous testimony, so 
I won't belabor them here, only to state that we basically 
support the elements contained in 6134, such as joint 
and several, structuring of payments, attorneys' 
contingent fees, collateral source rule extension. 
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MS. O'LEARY: (continued) 

The one area I would just like to comment on, on one that 
affects our particular region in particular, is the question 
of product liability cases and the need for a modified 
comparative negligence standard in that area. Given the 
Bridgeport area still has a large number of manufacturers 
still existing and still trying to eke out a living down 
there in the manufacturing sector, that is a particular 
area that affects our members in particular. 

And I'd just like to point that out to the committee. 
You've heard other previous testimony that pretty much 
parallels mine, so I won't belabor my testimony. 

SEN. JOHNSTON: Thank you very much. 

REP. WOLLENBERG: Thank you. Anyone else? Adjourned. 
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STATEMENT ON HB 6134: AN ACT 

CONCERNING TORT REFORM 

For submission to the Judiciary Committee 

by Jude Brennan 
Legislative Chairman 

Good morning. My name is Jude Brennan and I am testifying 
today on behalf of the Connecticut Association of Realtors. 

Our Association is comprised of 13,000 members, most of 
whom are associated with relatively small real estate firms. 
General liability insurance and errors and ommissions coverage 
are essential to the conduct of a successful real estate practice 
in today's world. Like many other businesspeople, Realtors have 
been confronted with escalating insurance costs and are most 
concerned that something be done to rectify the situation. 

In regard to the specific bill before you, Realtors support 
some of the provisions and recommend changes in others. In 
particular, we support the replacement of the "joint and several 
liability" concept with the provision of a "pro rata share of 
damages" tied to each responsible party's per cent of negligence. 
We support extension of the collateral source rule to prevent 
duplication of payments. We also support the stronger penalties 
provided for filing frivolous or vexatious suits and the limita-
tion of liability for volunteer officers and directors of non-
profit organizations. 

At this time we cannot endorse Section 1, which would place 
a limit on attorneys' contingency fees. Instead, we recommend 
further study of this area. We also have a problem with Section 
2 , which prohibits a victim from obtaining more than $250,000 in 
noneconomic damages for pain and suffering, except in installments 
spead over a number of years. We believe the victim has a right 
to a lump sum award for damages actually experi enced. We advocate 
that only "future damages" (like continued pain or suffering and 
lost earnings) be paid over time in installments. 

HB 6134 presently omits controversial proposals to place arbi-
trary caps on noneconomic awards for pain and suffering and to requi 
State approval of insurance premium rates. We feel that is proper 
and that further study of caps and premium rates is in order. 
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STATEMENT ON BEHALF OF THE CONNECTICUT CHIROPRACTIC ASSOCIATION 
CONERNING RAISED COMMITTEE BILL #6134, AB ACT CONCERNING TORT REFORM 

Connecticut Chiropractic Association is concerned about an 
increase in malpractice litigation against its members, which 
has occurred in the last five or six years. The same conditions 
which have caused a similar increase against other healing arts 
practitioners including medical doctors also apply to chiro-
practic physicians. 

A review of the bill indicates that major surgery is 
required on this legislation in cerain respects and serious 
revisions in other respects. 

As the Act's provisions are presently written, a medical 
doctor would become the supreme arbiter of all malpractice 
claims whether or not the claim involved his profession. It is 
undisputed that medical doctors do not receive training in 
certain disciplines followed by other healing arts practitioners, 
such as chiropractors or naturopaths. The principle of peer 
review should govern the provision of expert evidence, and the 
present law, which requires an expert to be drawn from the same 
field of medicine, should continue without legislative alteration. 
The courts have already recognized all of those areas where 
there is an overlap of disciplines and have allowed testimony in 
those areas where the overlap of disciplines applies. Accordingly, 
there is no need for the type of legislation reflected in section 
II, subsections B,C and D, lines 221-250 and they should be de-
leted from the bill. 

Commencing in Section 12 on line 256, the word "Physician" 
is used. This is a term which is not clearly defined in the 
Connecticut General Statutes. If in fact the bill is intended 
to cover all healing arts practitioners, then that term should 
be used. The term "Healing Arts Practitioner" includes the 
practice of medicine, osteopathy, chiropractic, podiatry and 
naturopathy. This definition is found in Section 20-1 of the 
current general statutes. The substitution of the term 
"Healing Arts Practitioner" should be made for the term 
physicians on line 256, 293-299, 300, 335, 337, 338, 341, 343, 
345, 349, 350, 351, 353, 373 and 433 of the bill. 
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With regard to the selection of the council, there are 
certainly no objections to the Connecticut Medical Society 
naming medical doctors, however, the provisions should be 
broadened to include after medical society, the words "Each 
Connecticut State Society For The Respective Healing Arts". 
This change should be made in lines 255 and 261 of the bill. 

In Section 11 of the bill beginning in line 214, the term 
"Health Care Provider" should be deleted. This definition has 
already been deleted from the current statute in an earlier 
portion of the bill found in Section 5, lines 114-120. The 
substitute term to be included in line 214 and following for 
"Healing Arts Practitioner". If on the other hand, the bill 
was intended to cover all "Health Care Providers", then the 
definition found on lines 114-120 should be retained and not 
deleted. 



2236 
Please Reply To 

B E R N A R D A. M c K I N N O N , Pres ident 
C O N N E C T I C U T UAW C A P C O U N C I L 

111 South Road 
Farmington, Connecticut 06032 

Area Code 203-674-0143 

CONNECTICUT UNITED AUTOMOBILE WORKERS COMMUNITY ACTION PROGRAM COUNCIL 

E . W. B A R R E T T , Director , Reg ion 9-A 

J- f|Y"" March 31, 1986 
P Director 
srd A. M c K i n n o n 
indent 

TESTIMONY OF BERNIE MCKINNON, PRESIDENT OF THE CONNECTICUT 
UAW STATE CAP COUNCIL BEFORE THE COMMITTEE ON JUDICIARY 

Chairmen Wollenberg and Johnston, members of the Committee, I am 
here to speak in opposition to Raised Committee Bill #6134, An 
Act Concerning Tort Reform. 

Insurance cost for casualty-liability are skyrocketing at an 
astronomical pace - if insurance company executives want to become 
astronauts, they should join N.A.S.A. and try doing business on another 
planet. But, then maybe they are from another planet and think that 
all earthlings are stupid fools who will swallow all of their nonsense 
without requiring any proof. 

Insurance premiums are skyrocketing, the index of property-
casualty insurance stock is skyrocketing by as much as 500% since 
1975 when compared to Dow Jones industrialists. 

The U.S. General Accounting Office says that from '75 to '84, 
property casualty insurance profits have soared to $75.2 billion -
income tax paid on this amount "0" zero dollars - while tax refunds 
soared to $63 million. 

While everyone in society is being asked to tighten their belts, 
take smaller or no pay increases, pick up part or all of the cost of 
fringe benefits,insurance companies want the legislature to pass laws 
that will guarantee out of this world profits. 

The industry's refusal to explain the current crisis and their 
refusal to supply adequate information to justify their exorbitant 
Premium increases and their wholesale cancellations of policies, should 
ke met with an equal amount of stubborness on the part of the legisla-
ture who should not bow to their blackmail by refusing to make any 
changes in our current system. 
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We agree with many speakers who have testified against changes 
in the laws pertaining to joint and several liability, we vehemently 
oppose changes in the collateral source rule, we oppose as unconstitu-
tional the capping of damage awards for pain and suffering. 

We also oppose the reduction of contingency fees for plaintiff's 
attorney's unless insurers defense attorneys are also limited. 

It is ironic that the insurance industry has not provided any 
proof that the changes they are seeking would help the cost or avail-
ability of casualty-liability insurance. The opposite is true in Iowa 
and Ontario, Canada where similar changes have been put into effect. 

Steps that we believe should be taken are: 
1) The Creation of a Consumer Counsel's Office 
2) The approval of all premium increases. 
3) The requirement that the insurance industry provide the 

necessary financial data to justify any increase in premium 
costs, any cancellations of policies, or changes in our 
civil judicial system. 

This morning's headlines tell us that even the "Great Communicator" 
is lobbying on behalf of the industry. I hope that you, the public 
policymakers, members of the Connecticut General Assembly are not 
bamboozled into making a decision without first knowing all of the 
facts. 

Thank you for your time and consideration. 

°Peiu4 9 4bmc 
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^Interest rate hikes temporary, Wilson tells House 
i .By Boh Hepburn Toronto Stir 
i OTTAWA — The latest wive of interest rate 
» Jftcruws is only temporary. Finance Mimct*.-
* Michael Wilson savs. • Wilton laid the Mouse of Commons yesterdaj 

•just minutes after the Bank of Canada raised its 
.-vend-setting bank ra;e to 10.38 per cent from 
ziO.21 per cent that the rise it only "a shart-
Utrm change." 
• And he predicted the latest bank rate jump is 
Unlikely to result in Increases in mortgage 

- rates or other loan rates. 
"I'm not happy with the interest rate in-

Airport 
security 
still tight 
after threat 
By Brian McAndrew and 
Bob Hepburn Toronto Star 

Stringent security checks 
continued today at Pearson Inter* 
national and three other major 
airports as the HCMP pushed its 
investigation into a reported 
bomb ptoL 

. . But neither the Mounties nor 
Trjnspcrt Canada officials would 

• revtal any details of the Up they 
bad received. One newspaper re-
ported that an informant had 

- told the RCMP be was asked by a 
Libyan to supply explosives to be 
put aboard a commercial flight '•"-"••'Hftirirr H i 

O^e ministry spokesman a i d 
today be didnl know how long 
the Increased security checks 
would continue or whether they 
would be Intensified over the wvekotd. 

Pearson, Dorvai. Mirabel and 
Ottawa airports were put on 
"intermediate alert" yesterday 
morning. 

Extra protection 
Since then, al! planes for 

domestic and destinations 
havt been searched before pas-
senger* boarded. *H baggage h*s 
bees searched being being loaded 
and searched again before being 
trandemd to another plane. 

But delays were kept to no 
more than IS or 20 munites in 
most cases. 

While more security guards 
than normal were in evidence at 
the four tlrporU yesterday, pa* 
sengeri suffered few major 
delays and generally approved 
the extra precaution! 

"This doesnl.worry me al an," 
said Barry Slauenwhite, ea route 
from his London, Ont, home to 
Vancouver. "The Increased se-
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crease." he said. "but these are part of an inter* 
national influence over which w* dont have as 
ouch control u we would like." 

In the past three days, S'flsoa has tried 
frantically to use rnswntiog concerns in Cana-
da that Interest rates are ready to jwr and 
that the Progressive Conservative gerwRmenl 
reaijy Isst serious about kvering the &3&>bil-
1km deficit: 

Earfier this week, the Canadian AoEar hit an 
aB-Uroe bw of 7C-8S cents (US.) as intimation-
al none? trader? shifted their teds into 
America® currency. 

WOsca u~*t ysterdar that Interest rates will 
fall "if »« art able to get our fundamentals 
right, and one of those fundamentals is getting 
conlrof of tha deficit" 

Libera! and New Democrat MPs denounced 
W3wa far letting the bank rat* rise again, 
durgisg it win set off yet another round of 
commercial and consumer kma increases: 

Soaring cost : 
of insurance 
a Conspiracy5: 
MPs charge •: 

OTTAWA (CP) — Ten Liberal MPs are demanding a federal 
•Investigation into what they call a "conspiracy* by insurance 
•companies that ha; liability premiums soaring to unprece-
dented levels. 

"We believe that all Insurance companies In Canada who art 
'in the business of selling liability insurance are party to this con-
-spiracy." the MPs said in their signed request for an inquiry 
under the Combines Investigation AcL :: 

The application was sent t» 
Michael OTarrelL director of 
investifaiion and research with 
the federal bureau of competition D&iCT. 

Officials wfth the bureau were 
not Immediately available to con-
firm that they'had received the 
applicative er to comment on 
whether aa tavestigaUoa win be 
launched. 

Horror 
stories 
abound 
_Slnee Star reporter Elaioe 
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Crisis grows as insurance rates soa; 
'St John 
volunteers 
:teft without 
protection 
By Aha Story and 
RfibLn Harvey Toronto Star 
{Skyrocketing Insurance r a t e * 

have left more than 14.000 SL 
Jfehfl Ambulance Totunteer first-
a»d workert — 500 of tbem to 
Metro — without lability cover-
age, officials with the first-aid 
agency have anaoojeed. 
rFaced with a 1600 p e r cent 

l ifurance rate increase, the agen-
cy could not a t a r i to renew Jts 

; turd-party l U b m ? policy, Rob-
: ert McGregor, director of finance 

aTlheSL John national headquar-
ters in Ottawa, said yesterday. 
fAs a resuh. since the policy ex-

pired three*days ago." 14JOO first* 
aid vohmteeri across the country 
hirve been working without liablH 
i t / prelection when ghring medi-
c J assistance. McGregor a i d . 

^Letters are been; seat to aD S t 
Jhhn volunteers informing tbem 
of the insurance lapse, be said. 

•No tare' 
"When tbev Had out. we may 

have a rea l problem keeping 
them.* be said. "We are desper-
ately worried because without our 
volunteers we bwv* no future. We 
are a non-profit organization." 

T h e agency approached 47 
insurance c a r r i e r s to s e c u r e 
coverage after Can.viian Indem-
nily Co. refused to renew I t i 

Ontario Hydro faces 
$100 million deductible 

By Bill SchlDer Toronto Star 
As the crisis in the Insurance 

industry Intensifies, municipal-
ities, public agencies and busi-
nesses are scrambling to cope. 

Some have been told flaUy the 
amount of coverage they're seek-
ing Just isnt available. Others 
cant find insurance for specified 
risks. And almost everyone has 
experienced premium increases 
that dont Just pinch the pocket-
book — but grab i t 

With the impact widespread, 
groups have responded in differ-
rat wayr 
• Ontario Hydro, which took on 

Sreater risk, increased Its deduct-
>le 50-fold from S2 million to 

S100 million and reduced its 
premiums from (200,000 a year 
to $170,000. 
• Karl Magid, carver of Kitchen-

a dectiion that wjj readied only 
after a "very thorough" review. 

Hydro was looking at paying a 
premium of SI million, an in-
crease of 500 per cent. 

Hydro's premiums were also 
lessened as a result of the limita-
tion of coverage t ha t insurers 
were willing to undertake. 

"We wanted J250 million but 
the group of insurers were onlv 
prepared to offer $200 million,1" 
Be sayt. T h a t was their decision." 

Over recent years. Chee says. 
Hydro has experienced claims of 
about $500,000 annually. 

There 's Just so sense in paying 
premiums twice the amount of 
your expected claims. To the ex-
tent that we can absorb risk, we 
wiO effectively self-insure." 

And municipalities hoping to 
write their own ticket. Instead of 
paying mounting premiums, got a 

er's popular tavern Lulu's Road- boottalQueen'sParkyesterday 
house, hated the proposed 500 per 
cent increase in his premiums so 
much that he bought one of the 
three insurance companies insur-
ing him. 

O u n c e s coeadered 
Consumer "Minister Monte 

K winter promised in the Legisla-
ture that, in meeting with munici-
pal representatives, t i e r will to-
gether "come up with *a resolu-
tion" to ease the strain of sky-
rocketing premiums and limited 
coverage 

At a late afternoon meeting 
Kwinter discussed the opiion of 
reciprocal self-insurance pooling, 
with some input from the private 
sector. 

Earlier he told The Sur he 
n r v - a , w • . , would consider ehanses to the 
S J ^ f ^ i c r ™ " 0 1 ^ CompulOT Artomciilt I » s u r -
M M d L ^ t a n u C T " M r M Act a r t d m i U r U . i l o a * 

l i e . but IDe tafrpef ier iteouMse- "7 ™ r ~ - - - — — r a t S ™ ? , ™ , „ „ ™ ! f , , c°°" U>e«tr»i» o» muoiapalitia. ^ l i u ™/iSSIStcS OutilibHUy insurancerate*are peatat U * torfer, Lara- x i e ^ . daMB u t B e Ihdr tear- E d N » k t l o f l b e O » t . r l o 
becaiM C u ^ U a a>um tap^^tl^S?* „ „ „ Munidpa! Elec t r ic Association 

k , „ u . . . . f f n i . . . _ m u t t j u r f iri l toi Ul l t 7* , , i f " ™ 1 " • The Humber ViBt j Hot ter • k ^ T r w - i . ^ - m . . 

policv. McGregor said. 
iJSt year, Ibe irency paid J16,- _ 

I n s u r a n c e vic t im: John OaSrekt , president of Eastwest Courier, says his company's febSty n s j -
ance premium jumped 140 per cent the year to $240,000 from $100,000 — even though fe firm 
got en award (or reducing accidents and cut its fleet to 52 veMdes from 8 0 since test year. 

Canadian courts too generous 
Lloyd's of London man says 

Seeks changes 
• The Ontario Municipal Elec-
tric Association, representing the 
province's local utilities, which re-
cently learned it cannot find 
insurance anywhere for PCB 
spills, has proposed a Joint agree-
ment with Hydro to self-insure 
against them. The proposal is 
uncertain. 

As an example of what's hap- nies. as tempted as I mijcht be." 

bead id-
Robert Dcogbs. president of 

the Ontario C o c c i of SL John 
Ajnbuiance. caSel en the govern-
ment to c u p 1b asd solve what be 
called a nat ional i n s u r a n c e 
"crisis." 

'1 think the insaraace industry 
has left the Canadian public in a 
shambles with tot little warn-
ing."- Douglas said. "It is the law 
courts that hare brought this to 
the forefront* 

. . Woo ' i t j a i t 
Douglas said his department 

wili provide assaSiact to prelect 
l u workers If a l a n u i t arises. 
S?me legal precedents make it 
iropossible to s e someone who 
acta as a "Coco Samaritan" to 
help another, he said, and the 
agency in leads to ese these prece-
dents in the couns. 

Anne Spear , a 59-year-old 
Metro woman who has been a 
volunteer with S l John Ambu-
lance for 35 yean, said the Lack of 
coverage "doesn't Stake any dif-
ference" to her. 
."'If someone seeded help I 

would jump rigti fas," she said. 
•Sill Alexander. 35. a Toronto 

volunteer, said he b Toucerned". 
about the Insurance lapse but has* 
no plan to stop working for SL 
John Ambulance. 

.-The agency has reviewed fts -
records going hack 11 years and 
has not uoccvord a angle suc-
cessful liability rtaim. he said. 

The current crisis also means 
the organization eooJd lose a num-
ber of ece raeu , Alexan-
der warned. J txcr federal gov-
trRineni coBtracu Sipulatt that 
St. John Ambulance and its volun-
teer? be covered b? liability Insur-
ance, he said. 

j r i i i n ; a., wymauea i . > i t ^ u - r - anfa jauboai' m h s u r e n to 

don spokesman. 
David Lamer, chief press ofH-

cer for the giant London-basd 
underwriter, was r t p iy iog to 
charges levelled by insurance off}-
dalshere. 

eats of a $2-year«ld wwnaa who 
died under surgery. 

Canada's courts, be said, "are 
less had than the U^-'i, but click-
ing up." 

Associate Chkf Judge Patrick 
Those officials say Canadian Lesage of the District Courts of 

business*!, municipalities, scbooi 
boards and sporting groups are 
having trouble getting Insurance 

Ontario, which bear many ol the 
insurance cues, £aid it would be 
^inappropriate" to comment oo 

Legislature yesterday by MPP 
Boo Runc iman . Conservative 
ne.-aber for Leedi 

Consumer Minister Monte 
Kwinter said be*D raise the issue 
today in a meeting with h'is coun-

~ VaDey Hockey u y i that Ontario's utilities w e 
Associatiw. a ooo-coctact Metro insured against accidental spills 
hockey organiraUoo, paid MO per of PCEs—untilDk.31. 
cen t more in player insurance Not anymore, 
premiums and says the increased The US-based insurer decided 
costs wiH be passed on liv Increas- to get out of the insurance bus'c 
rifcts. ness and now the utilities can't 

Felj* Chee, an assistant treasur- " " 
t e r p a r l i s Ottawa, B a r b a r a w 
McDoogaU. minister of state for1 , ductible 

because overseas reinsurers are charges that Ontario courts 
confusing Canada with the United contributing to higher liability 
States, where courts have a repu-
tation for big awards. 

As a result, the argument goes, 
Canadian .Insurance companies, 
which reinsure a large percentage 
of the insurance they write to re-
duce their risks, a rc being d ix± 
with prohibitive rates based on 
U&. court awards. 

But "That U'fluite wronr" Laro-
er said when reached by The S u r 
yesterday in New York. 

'Begging belief 
- Lloyd's, one of the world's big-
gest reinsurers. Is familiar witn 
Canadian ways and operates a 
Canadian trust fund here, he said. 
I t s charges a re based on past 
Canadian experience and what is 
expected from our courts in the 
future, he said. 

Lloyd's, which handles (17 bil-
lion dollars of reinsurance and 
insurance a year, has warned that 
outrageously generous court judg-
ments In the U.3. cvuJd farce 
Lloyd's underwriters U refuse li-
ability coverage there. 

costs. 
. Pointing out that tte Legisla-

ture makes the law, Lesage said. 
"I am not entitled to eater into a 
debate with the tn&trance compa-

fioance, "to let the international 
market know wt are not part ol 
the United States." 

Regardless of who is to blame, 
skyrocketing liability insurance 
costs are hurting people like John 
Cwaiinski, president of East west 
Courier, and his enployees who 
share is profits. 

Sa fe ty award 
CwallnskTs liability insurance 

costs jumped 140 per cent this • 
year to U40.000 from J!00.000 — 
even though his company receiv-
ed an award last year from the 
Transportation Sale(r Association 
f o r reducing accidents and the 
fleet was cut to 52 vehicles from SO. 

Cwaiinski said he was unable to 
f e t liability insurance from any 
insurance company and had to re-
tort to the Facility Association 
for his costly coverage. The Fa-
cility, a lasi-resort organization, 
was aet up by the insurance 

; at the 

er at Hydro, says Hvdro's decision 
to dramatically tor-ease its de-
ductible — effectively self-insur-
ing Itself up to $100 million — was 

find anyone to insure them. 
Since Jan. 1, none of the associa-

tion's 317 member municipalities 
Is Insured against spills of the 
deadly chemical 

MPs demand insurance probe 
ijuiry, the liberal MPs said. *We 
have reasons to believe that as of-
fence under . . . the Combines 
Investiejtion A c t . . . has occur-
red wiQi respect to the insurance 
Industry in Canada. 

"Because we are dealing with a 
raatier of conspiracy which is an 
ongoing procesi,-ve"are unable to 
na te a dale of the cHence. 

" T h e conspiracy previously 
Identified is a national problem 

Mont* Kwints r : Consuror 
rrinister said h e l raise the issue 
with his lederaf oourderpart 

companies J ; government's 
insistence to provide insurance 
for poor r isks Its rates are usual-
ly much higher than offered by 
insurance companies. 

Continued from page A1 
My they are unable to pay. 

However, the minister of slate 
for finance, Barbara McDougall,. 
has repeatedly said that the tssue 
of insurance premiums is under 
provincial jurisdiction though 
Ottawa will co-operate with the 
provinces In resolving the prob-
lem. 

in the House of Commons yes-
terday. Don Bieakara (PC—Mb-
sisssuga South), chairman of the occurring in aE areas ol'Canada 
Commons f inance committee, with concentration in the prov-
called on the government to act. inces of Ontario tad Quebec/ 

He urged it to get together with In their application. Use MPs 
leading insurance companies and provided what they said was only 
set up 9 new reinsurar.es facility a "~nry incomplete" list of some 
to ensure liability insurance ts of the uwreases faced by hospitals 
available to everyone. and transport companies. They 

T h e matter u urgent," Blen- added thai several more dcou-
ka rn said . T rade is affected, ment will be submitted as further 
Municipalities a re hampered , evidence. 
School boards are damaged. In-
deed, our very way af life is 
threatened." 

In their application for an In-

They said'the liability insurance 

Eremiums for St. Joseph Hospital 
i London. Oot, increased 1.460 

per cent this year to S 1.1 million. 

Maritimes blame Ontario for surging insurance cost 

TTC insurance 
bas deductible 

; of $3 million 
The Tonsata Ttrsslt Commi t 

jJoq H paying « 5 t m a year for 
l iab i l i ty In ter-
asce , bu t most 
sdl) pay the f i r s 
13 million of any 
claim, a com mi* 
tion official o p . 

The cocisiIj-
doa — Uke vber 
municipal ifisdeo-
tiOBt — Is a l t* Eaaaea pajing i 
year for a w&rt&ksgn&kk tesaf 
ance poller repaired by provin-
cial taw, TTC gaKTxl manager 

l AS Savage Esidyesfrgxr. 
Until u s l j i s r .Szvag t s a l i th« 

TTCs i n s s r s a a iskfced i s t i t e r 
ttz tint $1 mlfiica. 

SyAheStdtf TtntcebrStMr Ataf k mtub^milite-a^Iar f ey - age t ad shutdown many Island municipalities is that 
HALIFAX — Munideal leaders s c r , P e r x The 7.7 bectaf* (I*acre> too, they ar t unable to renew the par-

IB A W ^ j t u A ^ W r t t S Meanwhile, the Nova Scttia c o n t a i n i n g 130 aolmats and t l cu l a r msurana coverage re-
UrM insurance awards c , b i a e t ^ t s 5 d < « p r o j * ^ visited yeai-rmwd by more than quired far error* and omissions 
ffi ^ tertay to set up a task f o r a a 3S,M0 i o p l e annually, is the only made by elected officials or the 

• e ^ t l c T n ^ a l xoo'in Atlantic staff of towns. 
CMteArffiteiSdKonunurf S®* ** mlVJS " ^ ^ . t ^ ^ ^ 

s • ttspeliCT board. Joseph Cou^alan, chairman of made us apfwtmng rooing reguSa-
^ ^ And Consumer AfTalrs Mteislsr the no&«ro£it t o s ' i b o a r d of tions, the passing out of inaxu-

"We'rehaving to u v f o r t h e e f * Lilrd Sirllng blam«d big tawsah directors; said yesterday that a rate inlorraation, or ether types 
Z10 ^ settlements ui Ontario and the a e w insurance package wor th of p roves mls judgment and 

British Columbia, Joe Coady, United States and said insurance $s M(L bsdudiag hre, theft and 11- "there are a lot of nervous ®(n-
MecuUve director of the Federa- companies overreacted by n e t ability will t ake effect today, dais here." Joe Coady said. 
Uon of P X J . Municipalities, said checking settlement! m a d e by Canadian Press reports. He's worried about where the 
yesterday la an interview. . NovaScoUa cwrti . __ / 7 insurance problem may lead. 

In New Brunswick, cabinet ' In this part of the country, ooe Ooec iWB -Are we going to have le put up a 
minister Yvofi Poltras, skeptical erf the most dramatic inere*«a is "We're Just rautic CoughUn is-ioo'. imce around every park 
of tttstirawe companies' datms of Pftsniums occusred in Saint John. "The animals are aU wea. o n tiiiiid and erect warning 
poor profits, says that IT exorW- H i . The dty"a eoc, which was to TbeySre really mUstd th« p*- xigtu tr^erj t h r « l « t r " 

' tr Usbility insuranct reopen today, had been forced to trons." . in KewfeundUwl. some com-
7 ' • • • ^ " — » muni ties have been abii le avoid 

the ms)sr prwnium reported eiae-

tant prices for Usbility insurance 
continue, his government R>av 
have to get Into the business ilsw. 

Pollras. diairmsn of the Bo^rd 
el Maugemffit which oversees 
the government's speeding, said 
in an interview yesterday with 
C a o d U a Ptbs that It'* hard ts 
believe the Insurance indostry's 
pleas <k p«v«ty when they're sit-

reopen today, had been forced to trons." 
dose Jan. I becsaa iu prevksss Cherry Brock's annual budget 
Insurer, Royai insurance ^ 5130,006. 
refused to renew i ts liabiltty Since it opsxd Is 1974. the iso 

tor of the Newfoundland and 
Labrador Federation of Munk 
dpal iti ties. 

As for cuts in service due to 
higher casta of insurance, "we're 
a half-hour behind the res t of 
Canada oo that Uw." Smith said. 

Spwtsgrcraps 
Almost sD of New Brunrwick's 

114 municipalities (see premium 
hikes af 30 to iW per cent Saint 
John has budgeted S2Z7.000 for li-
ability coverife, twjet as much as 
l i s t year, and smaller centres 
such u Bathurst also expect to 
double their costs. 

Municipalities sreat the only 
one affected. 

In Neva Scotia, a major ama-
t eu r sport* fffitration couldn't 

Its liability policy «nd tn-

Insurance. has had enfc one small daim — log iRsursace co-cperativeiy 
Other lnsur«-| dTered anot)*r still outstanding — a f t e r an several years age. 

po&cy for Cherry Brook so® at American visitor hurt her foot oa 
rates- ranging f r o m 116.000 ta 2 0 0 proper:.?.' 
$15,000, a whsffciag inereasw On P r i n c e E d w i r d Is land, 
(rem 1st year's premium of S3XL premiums are also escsUting. 

where became they started buy stead has purchased a spidi l two 

"Increases hrveet been too bad 
month package with a S2SO.OOO 
deductible dsuse. 

"With a deductible that high. 
X er <0 per ceat compared to they r*atiy dant have Insurance," 

500 and 409 per cent elsewhere — said Oa»« MeNamar* of t te prov-

Tbe w 
but tha bubti* may bunt s 's department of c u l t u r e . 

aftzrd c j v v f But a tpy*1*^ problem t&ccd by u l d Doug Smith, uecu&vv dircc> recrtatlaa sad fii&esfc 
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By Denise Harrington Toronto Star J a . A 10 . / p t 
; A provincial task force will look 8t government-run cover-
5ge and tougher insurance regulations in a bid to solve the crisis 
qf soaring premiums facing Ontario cities, school boards and 
IjospStals. 
; "This government is not prepared to stand aside while tjiis 
crisis threatens some elements of our economic and social sys-
1pm," Consumer Minister Monte Kwinter told the Legislature 
yesterday. ' , . 

T h e task force, under former 
E c o n o m i c C o u n c i l of C a n a d a 
chairman David Slater, will exam-
ine the costs and availability of li-
ability Insurance in Ontario and 
whether rules governing the indus-

- t ry couid be' improves to ensure 
stable rates. 

Kwinter also announced yester-
day s new plan to pay limited com-
pensation to customers of bank-
rupt insurance companies. 

The government will help hospi-
tals pay for massive premium in-

Qntario^drivers 
overtaxed by 
$200 million 
report says 

D Metro day-care agencies m&y 
close without insurance. Page A4 

Y 

By Bill Walker Toronto Star 
' Ontario collected a total of $1.6 
billion in fees and taxes on motor-

i ists last year, but only spent about 
' $1.4 billion on roads and services 

f o r drivers, t h e Ontario Motor 
ljeaguesays. ~ ~ — 

'. V That is the latest example of how " e s s e s if they face "true financial 
(jntario drivers have been vastly hardship, Kwinter promised, 
overtaxed In the past five years, R e p l y i n g to questions to t h e 

motor league Kays to a study Legislature, K w i n t e r sa id t h e 
Ijleased yesterday. Liberal government is not consid-

. > But Treasurer Robert Nixon im- ering offering automobile insur-
|£ediate!y rejected the group's de- ance or public sickness and disabil-
i j i ands t h a t t h e province slash ity insurance. 

IsiEoline taxes more than $200 mil- - l i t the present time the govern-
wn and slop "gouging? the prov- merit's preference is not to be in" 
t icesdrivers. the insurance business," Kwin te r ' 
•: cut gas taxes added outside the Legislature, 
pv $200 million," Nixon said out- "On the other hand, if the case 

health c a r e a n d post-secondary 
tducation, so a further revenue 
toss will n o t be considered as 
ijntario prepares for a budget in 

' April, Nixon said. 

tainly look at it." 

'Doing nothing' 
Metro and the municipalities of 

Toronto, York, Etobicoke and East 
" In the 40-page report, the motor York have been unable to get any 
f j a g u e c h a r g e d t h a t O n t a r i o insurance coverage against p e r -
Srivers have Deen overtaxed by 5 0 n a I Injury for 1986. The province 
Severa l hundred million dollars k encouraging municipalities to 
ijnce the ad valorem tax was im- &E'- UP insurance pools to handle 
posed in 1981 by the previous Pro- soaring rates and lack of coverage. 
J r e s s i v e Conservative g o v e r n - Opposition Leader Lariy Gross-
&>ent- man complained that Kwinter has 

"Easy grab' "af ter six months of literally doing 
That tax, abolished in Nixon's f eoided to appoints UsE 

Oc t 24 budget, was set at 20 per f o r t * that w,U take a minimum of 
tent of the average retail price and ? k

n . o t h f three months before any-
revised quarterly, based on a sur- »u>g happens. 
?ey of gas stations. New Democratic Party leader 
> "Simply stated, t h e provincial B o b t h e government 
government has been overtaxing should introduce a sickness a n d 
tjie Ontario motorist," said motor disability insurance plan fo r all 
league spokesman Alfred Oakie. Ontarians, as well as an auto insur-
- —• - ance scheme similar to those in •I "It has come to regard us as an 
easy tax grab and to regard driv-
jrigYcar as some sort of luxury." 
C The league is the Ontario branch 
tt the Canadian Automobile As-
sociation, a non-profit federation 

Manitoba and Saskatchewan. 
But Kwinter pointed out public 

insurance plans in those two prov-
inces were facing deficits this year. 

Outside the Legislature, Kwinter 
of provincial and regional motor u ^ government will set up a 
clubs wi th more than 2 million p l a n l 0 p r o v j d e a maximum of 
jnembers. 
i The Canadian association also 
iteleased a study on gas prices, say-
i c e MOTORlSTS/page A4 

$200 ,000 in coverage to customers 
of companies that go bankrupt. All 
companies will be asked to pay into 
the fund at rates to be set later. 
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germane to its powers or duties. The association may apply to have any judgment uadj*-
any decision, order, verdict, or finding based on default set aside by the same court i 
made such judgment and shall be permitted to defend against such suit on the msnis. 

(1972, P.A. 280, S. 18.) 

CHAPTER 690* 

NO-FAULT MOTOR VEHICLE INSURANCE 

•m 11181 

i 

•See See. 14-289f re insurance requirement for motorcycle operaScss. 

Cited. 167 C. 151. Cied. 169 C. 267. Cited. 179 C. 372, 375. Cited. 186 C. 5C7. J06. Declaratory judgmea m 
whether amount] previously paid by defendant insurance comptny to six declarants ts basic rep«ratiacs benefta imsSst Ms 
chapter (bouid be distributed or-reimbuned to the defendant pursuant to Sec. 38-325(b). 187 C. 4S1 et teq. 

Section 38-319 et »eq. cited. 35 CS 119, 122. Cited. 37 CS 723, 725, 727, 731; id., 806. Cited. 38 CS 318, 319 Qtei. 
39 CS 165. 

Sec. 38-319. Definitions. As used in this chapter 

(a) "Basic reparations insured" means (1) the owner of a private passenger motor 
vehicle with respect to which security is required under this chapter, (2) any relative of 
such owner who resides in the same household, and (3) if he resides in the same 
household, a minor in the custody of such owner or relative. A person resides in the same 
household if he usually makes his home in the same family unit as such owner, whether 
or not temporarily living elsewhere. 

(b) "Economic loss" means economic detriment resulting from injury and consists 
only of allowable expense, work loss, and, if injury causes death, survivor's loss, as 
follows: (1) "Allowable expense" means reasonable charges incurred, whether or not 
covered by insurance, for reasonably needed products, services and accommodations, 
including, but not limited to, those for medical, surgical, dental and hospital care, 
nursing services, ambulance services, x-rays, prosthetic devices, laboratory fees and 
drugs, rehabilitation, rehabilitative occupational training, and other health treatment and 
care. Allowable expense also includes reasonable charges for funeral and burial expenses, 
up to a total amount not exceeding two thousand dollars; (2) "work loss" means 
economic loss consisting of (i) loss of income from work an injured person who would 
normally be employed in gainful activity during the period of his disability would have 
performed had he not been injured, or if unemployed at the time of the accident, at least 
the equivalent of any unemployment compensation benefits the injured person would 
have received if eligible during the period of his disability had he not been injured, 
reduced by any income from substitute work actually performed by the injured pcrsoa or 
by income the injured person would have earned in available appropriate substitute work 
which he was capable of performing but unreasonably failed to undertake and (ii) 
expenses reasonably incurred in obtaining ordinary and necessary services from otfaen 
not members of the injured person's household in lieu of those that the injured person 
would have performed had he not been injured, not for income but for the benefit of 
himself or his family. Work loss does not include any loss after the death of an injured 
person; (3) "survivor's loss" means economic loss sustained after an injured person's 
death by his dependent survivors during their dependency and consisting of the loss of the 
contributions they would have received for their support from the decedent out of income 
from work he would normally have performed or if unemployed at the time of the 

/ 

^Iff If 0 

' j 

ml 

% 'M i 



Ch. 690 NO-FAULT MOTOR VEHICLE INSURANCE 245 

accident, at least the equivalent of unemployment compensation the decedent would have 
received if eligible, had he not died and expenses reasonably incurred by his dependent 
survivors in obtaining ordinary and necessary services from others not members of the 
decedent's household in lieu of the services he would have performed for the benefit of 
his household; "dependent survivors" of a deceased injured person include the following 
survivors only: (i) The surviving spouse if residing in his household at the time of his 
death and (ii) other persons receiving support from the deceased at the time of his death 
which would qualify them as dependents of the deceased for federal income tax purposes 
under the Internal Revenue Code. The dependency of a surviving spouse shall terminate 
upon remarriage. The dependency of any other person shall continue only so long as such 
person is under the age of eighteen years or physically or mentally incapacitated from 
earning or engaged full-time in a formal program of academic or vocational education or 
training; (4) "noneconomic detriment" means pain, suffering, inconvenience, physical 
impairment, mental anguish and other noneconomic loss recoverable under the laws of 
this state. Noneconomic detriment is not economic loss. However, economic detriment, 
such as loss of income, is economic loss although arising from the interference with work 
caused by pain and suffering or physical impairment. 

(c) "Injury" means bodily injury, sickness or disease, including death resulting 
therefrom, accidentally caused and arising out of the ownership, maintenance or use of a 
private passenger motor vehicle. 

(d) "Insurer" includes a self-insurer and a person having the rights and obligations of 
an insurer under this chapter as provided by section 38-327. 

(e) "Occupying" a vehicle means to be in or upon or entering into or alighting from 
the vehicle. 

(0 "Owner" of a private passenger motor vehicle means the person who owns the 
legal title thereto, except where the motor vehicle is the subject of a security agreement 
or lease with option to purchase with the debtor or lessee having the right to possession, 
in which event "owner" means the debtor or lessee. 

(g) "Private passenger motor vehicle" means a: (1) Private passenger type 
automobile, (2) station wagon type automobile, (3) camper type motor vehicle, (4) 
high-mileage type motor vehicle as defined in section 14-1, or (5) truck type motor 
vehicle with a load capacity of fifteen hundred pounds or less, registered as a passenger 
motor vehicle as defined in section 14-1, or as a passenger and commercial motor vehicle 

defined in section 14-1, or used for farming purposes. It docs not include a motorcycle 
a motor vehicle used as a public or livery conveyance. 

0>) "Relative" of a person means one who is related to the person by blood, marriage 
« adoption. 

(') "Use" of a motor vehicle includes the loading or unloading thereof. 

. "Added reparations benefits" are benefits described in section 38-330. 

v . W?^ "Basic reparations benefits" are benefits reimbursing persons suffering economic 
f V g t*UT>ugh injury arising out of the ownership, maintenance or use of a private 
i^.fwscnger motor vehicle as provided in this chapter. 
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Sec- 38-324. Contributory negligence not bar to action. Scction 38-324 is 
repealed. 

(1972, P.A. 273, S. 6; P.A. 73-«22. S. 2.) 

See Sec. 52-572h. 

Sec. 38-325. Subrogation, (a) Except as provided in this section, an insurer does 
not have, and may not directly or inairectiy contract for, any right of subrogation to the 
proceeds of any cause of action of a recipient of basic reparations benefits against any 
person or organization not entitled to an exemption from liability under section 38-323. 

(b) Whenever a person who receives basic reparations benefits for an injury recovers 
damages, either by judgment or settlement, from the owner, registrant, operator or 
occupant of a private passenger motor vehicle with respect to which security has been 
provided under this chapter or from a person or organization legally responsible for his 
acts or omissions, the insurer is entitled to reimbursement from the claimant to the extent 
that said basic reparations benefits have been paid, minus an amount which represents the 
insurer's contribution toward attorney's fees for the collection of basic reparations 
benefits. Such amount shall be computed by multiplying the total amount of such 
reasonable attorney's fees and costs, by a fraction, the numerator of which shall be the 
amount of basic reparations benefits received by the claimant and the denominator shall 
be the amount of damages recovered by the claimant, less court costs. In no event shall 
such amount exceed one-third the amount of the basic reparations benefits to be 
reimbursed to the insurer. The insurer shall have a lien on the claimant's recovery for the 
amount to which he is entitled for such reimbursement; provided no such lien shall attach 
until such time as the proceeds of such recovery are in the possession and control of such 
claimant. 

(c) Whenever a person who receives basic reparations benefits for an injury has a 
right of recovery against any person or organization not described in subsection (b), aa 
insurer that has paid such benefits to or for the injured person shall be subrogated to all 
such rights of recovery to the extent of its payments. 

(d) Under subsections (b) and (c), the right to reimbursement and the retention of 
subrogation recoveries shall in no event exceed the amount actually recovered after the 
deduction of reasonable and necessary expenditures, including attorney's fees. 

(1972, P.A 273, S. 7; P.A. 80-131; 80-483, S. 144, 186; P A . 81-386, S. 2.) 

Hisorjr; P.A. 80-131 tpedffed spplicabtlity of Subsec. (b) to damages recovered T>y judgment or tenement" tad detiDel 
fee basil for calculating imoust insurer allowed is reimbursement where previous provision Kited only that "insurer ii ecbded 
*> reimtwraemeot from the claimant to the extern that a i d tMsic reparation benefits have bees paid"; P.A. 80-483 ma& 
technical ccrreenoo In Subset. (c), tubstituting "reparatkici* for "repararioo"; P.A. 81-386 pro riled £ui insurer'! Eea ca 
daimsat'i recovery thill attach when the proceeds i r in cUinanl't possession and control. 

C M . 169 C. 267. 274. Dtrf. 1S6 C. JOT. 508. Cited. 187 C. 451. 453, 454, 455. 
Cited. I CA 569, 572. 
Owl. 35 CS 664, 667. Cited. 37 CS 723, 726, 727, 731. 

(»): 
Cited. I CA 569, 572. 
Card. 17 CS 672, 675. 

(bfc 
i 1980 tmeadssK to (his Bibsectioa, whkh provide* (hat an Insurer U entitled to reimbursement of busk 

h hat paid to its insured if he answers damages from t third party "either by judgment or lettfeneot," * u tara&d 
i J r f M y ""her t h u alter the Batutt, defendant insurer w«s entitled to reimburse ok nt of basic reparations beoeflti it had paid. 
Is h A ^ U " ®<Ciu*e * imentoeat *> <hii lubsectkw, which provide* that basic rcpmtiooi rtlmburaetueoo at m 

by "la amount which represents the insurer'* coatriburioo toward attorneys fees", was oat intended lo be givea 
effect, the defendant insurer w u eatitled to reimtwreeiDcnt of the bask reparations benefits it had paid withas 

of "» th«it of j a tjJoraey'i f ^ , ^ j gg , ^ ^ proportion that the benefit psM or bcrt lo fee a s a k n s a 
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amount". Id. 
Cited. I CA 569, 571-574. 
Cited. 35 CS 664. 666, 667. Statute imposes i lien oa the proceeds of a claimant's recovery wtok m 

control of cltiroant'i attorney.37CS 596.597-600.Cited. Id..618-620;id., 672,674.675; id.. 723.724 T ^ - W ^ S 3 • • 
"Recovers damages" applies to seokments as well as judgments. Id.. 794, 795. Iochuioo of word "ieaktneat" to k m l ! ! ^ 
w » intended to clarify rather than effect substantive change. Id., 806-808. Cited. 38 CS 318. 322. 

Subsec. (c): 
Equitable nature of tabcogzskm required an interpretation of the statute which would allow pUiaifT to maiisasa fa eakmm 

plaintiff entitled to judgment as m a t e of law because its subrogation right was destroyed by defendant when h» 
claims. 1 CA 569. 571-575. 

Cited. 35 CS 119. 122. Cited. 37 CS 672, 673, 675; id.. 723. 724, 726 -729 , 732-734. Cited. 38 CS 318. J a . 

Sec. 38-326. Residual liability insurance, (a) Under residual liability insurance 
the insurer is liable to pay, on behalf of the owner or other persons insured, sums whkh 
the owner or insured is legally obligated to pay as damages because of bodily injury and 
property damage arising out of the ownership, maintenance or use of a private passenger 
motor vehicle as a motor vehicle if the injury or damage occurs within the United States 
of America, its territories or possessions or Canada. 

(b) Residual liability insurance shall afford coverage which satisfies the requirements 
of sections 38-175a to 38-175h, inclusive. 

(1972, P A. 273, S. 8.) 
Cited. 169 C. 267, 274. Cited. 186 C. 507, 508. 
Subsec. (c): 
Cited. 1 CA 569, 571. 

Sec. 38-327. Mandatory security requirements, (a) (1) The owner of a private 
passenger motor vehicle required to be registered in this state shall provide and 
continuously maintain throughout the registration period security in accordance with this 
chapter for payment of basic reparations benefits and the liabilities covered under residual 
liability insurance, except that an owner who is a member of the military service and who 
principally garages the vehicle outside of this state shall provide the security required for 
payment of basic reparations benefits only while such vehicle is operated in this state. 
Such member of the military service shall maintain liability coverage sufficient to provide 
proof of financial responsibility required under section 14-112. (2) The owner of a 
private passenger motor vehicle not required to be registered in this state shall maintain 
security in accordance with this chapter in effect continuously throughout the period of its 
operation, maintenance or use as a motor vehicle within this state with respect to 
accidents occurring in this state. 

(b) The security required by this chapter may be provided by a policy of insurance 
complying with this chapter issued by or on behalf of an insurer authorized to transact 
business in this state or, if the vehicle is registered in another state, by a policy of 
insurance issued by or on behalf of an insurer authorized to transact business in either this 
state or the state in which the vehicle is registered. 

(c) . Subject to approval of the insurance commissioner the security required by this 
chapter may be provided by self-insurance by filing with the commissioner in satisfactory 
form: (1) A continuing undertaking by the owner or other appropriate person to pay basic 
reparations benefits and the liabilities covered by residual liability insurance and to 
perform all other obligations imposed by this chapter, (2) evidence that appropriate 
provision exists for the prompt and efficient administration of all claims, benefits, and 
obligations provided by this chapter; and (3) evidence that reliable financial 
arrangements, deposits or commitments exist providing assurance for payment of basic 
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This section gives the uninsssed motorist the bessfit of sectfcss 38-323. Tha aubsectkm tod tection 38-323 
together. 31 CS 229. Cited. 36 CS 561, 563, 564. 

Sec. 38-328. Potky deemed to provide required coverage. Choice of pfewfeta* 
for physical examination, (a) An insurance policy which purports to provide cov®w2 
for basic reparations benefits or is sold with the representation that it fulfills jl!! 
requirements of security as required in section 38-327 is deemed to include all coven®® 
required by this chapter. 

(b) Every insurance company authorized to transact the business of private passenger 
motor vehicle liability insurance in this state shall file with the insurance commissioner at 
a condition of its continued transaction of such business within this state a form approved 
by the commissioner declaring that its policies shall be deemed to provide the security 
required by this chapter. Any nonadmitted insurer may file such a form. 

(c) No such insurance policy shall contain any provision which would compel the 
basic reparations insured to submit to a physical examination by any physician to whom 
such insured has objection and notifies the insurer thereof in writing. Whenever a claim 
is made for basic reparations and the insurer requests the insured to submit to a physical 
examination of one or more physicians and surgeons and the insured refuses to consent to 
any one or more of such examinations, such insured and insurer shall select a physician 
mutually agreeable to both the insured and the insurer, and if the insured and the insurer 
cannot agree upon such a physician the insurer may apply to the insurance commissioner 
who may direct the insured to be examined by a third physician chosen by him or forfeit 
such basic reparations. 

(1972, P.A. 273, S. 10; P.A. 77-369; 77-614, S. 163, 610; P.A. 80482, S. 324, 348.) 

History: P.A. 77-369 Hided Subsec. (c) re physical examination of insured; P.A. 77-614 placed insurance commissioner 
within the department of business regulation and made insurance department a division within that department, effective 
January 1, 1979; P.A. 80-482 restored insurance commissioner and division to prior independent status and abolished the 
department of business regulation. 

Cited. 169 C. 267. 274. Cited. 186 C. 507, 508. 

Sec. 38-329. Property damage coverage not included. Basic reparations benefits 
do not include benefits for physical damage to property, including private passenger 
motor vehicles and their contents. 

(1972, P.A. 273, S. 11.) 

Cited. 169 C. 267, 275. Cited. 186 C. 507, 508. 

Sec. 38-330. Optional reparations coverage. Basic reparations insurers may offer 
optional added reparations coverages providing other benefits as compensation for injury 
or harm arising from the ownership, maintenance or use of a private passenger motor 
vehicle, including loss excluded by limits on funeral and burial expenses, and loss 
excluded by limits on work loss and survivor's loss. The insurance commissioner may 
adopt rules requiring that specific optional added reparations coverages be offered by 
insurers writing basic reparations insurance. Added reparations coverages are not limited 
to injuries occurring within this state, but may be limited to injuries occurring within the 
United States of America, its territories and possessions and Canada. 

273, S. 12; P.A. 77-614, S. 163, 610; P.A. 80482, S. 325, Ml.) 

History: P.A. 77-614 placed insurance commissioner within the department of business regulation and made insurance 
department a division within that department, effective January 1, 1979; P.A. 8Q-*82 restored insurance commissioccr and 
division to prior independent status and abolished the department of business regulation. 

Cited. 169 C. 267, 275. Cited. 186 C. 507, 508. 
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ing of the corrected deed, the owner of record title to 
the two parcels in question was Fay Realty. "By an 
attachment of real estate, the plaintiff, in general, 
obtains a lien upon such interest in the property as the 
defendant had at the time of that attachment. Fosdick 
v. Roberson, 91 Conn. 571,100 Atl. 1059 [1917], . . . 
So too, where the statute requires that a conveyance 
be recorded, and this is not done, an attaching credi-
tor without notice obtains precedence of the holder of 
that conveyance. Newtown Savings Bank v. Lawrence, 
71 Conn. 358, 364, 41 Atl. 1054, 42 id. 255 [1899]; 
Sanfard v. DeForest, 85 Conn. 694, 84 Atl. I l l [1912]." 
Newman v. Gaul, 102 Conn. 425, 433, 129 A. 221 
(1925). The statute required that a conveyance of the 
two omitted parcels be recorded. This was not done. 
To hold otherwise would undermine the clear legisla-
tive mandate of the recording act; General Statutes 
$ 47-10; and play havoc with the stability and reliabil-
ity of land titles in Connecticut. Thus, the trial court 
was correct in concluding that the defendants' inter-
ests take priority over those of the plaintiffs. 

There is no error. 

In this opinion the other judges concurred. 

SHELBY MUTUAL INSURANCE COMPANY V. 
DENNIS DELLA GHELFA ET AL. 

(2130) 

DUPONT, C . P . J . , HULL a n d BORDEN, JS. 

The plaintiff insurance company sought reimbursement from the named 
defendant, D, its insured, and from the defendant R, D's attorney, for 
$] 1,989.02 in basic reparations benefits it had paid to D in connection 
with an automobile accident in which he had been involved. Subsequent 
to his receipt of those benefits, D obtained a judgment in the amount 
of $58,000 against the owner and the operator of the other vehicle 
involved in the accident. The trial court granted the plaintiffs motion 
for summary judgment but limited its recovery to $5000 upon deter-
mining that any benefits paid by an insurer beyond that amount are 
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"added reparations . . . benefits" not recoverable under the statute 
($ 38-325 [b]) which governs the reimbursement of insurers for basic 
reparations benefits. The plaintiff appealed and R cross appealed, claim-
ing error in the trial court's denial of his motion to strike the second 
count of the complaint, in its striking of all but one of his twenty-two 
special defenses and in its granting of the plaintiffs motion for sum-
mary judgment. Held: 

1. Wliere, as here, an automobile insurer has paid benefits for economic 
loss in excess of $5000 pursuant to increased reparations coverage which 
it was required, by a regulation of the insurance commissioner, to offer, 
the entire amount paid constitutes "basic reparations benefits" and is 
subject to the reimbursement and lien rights created by S 38-325 [b]; 
accordingly the trial court should not have limited the plaintiffs recovery 
to $5000. 

2. The trial court did not err in not striking the second count of the com-
plaint since the allegations of that count, which was directed toward 
R, did, when considered in light of the facts provable thereunder, state 
causes of action for violation of the plaintiffs lien rights and for con-
version. 

3. The trial court should not have stricken the special defense in which 
R claimed that the plaintiff, as a result of certain actions it allegedly 
took, waived any lien rights it may have had against him; waiver being 
a question of fact for the trier, R should have been allowed to present 
whatever materia! he might have had in support of that special defense. 

Policy behind the basic reparations provisions of the No-Fault Motor Vehicle 
Insurance Act ($$ 38-319 through 38-351), discussed. 

Argued December 5, 1984—decision released March 26, 1985 

Action to recover the amount of basic reparations 
benefits paid to the named defendant, brought to the 
Superior Court in the judicial district of Hartford-New 
Britain at Hartford, where the court, Salter, J., ren-
dered summary judgment for the plaintiff, from which 
the plaintiff appealed and the defendant Zbigniew S. 
Rozbicki cross appealed. Error in part on both appeals; 
judgment directed in part; further proceedings. 

Marc N. Needelman, with whom was Edward Seltzer, 
for the appellant-appellee (plaintiff). 

Donald C. Simmons, with whom was William A. 
Conti, for the appellee-appellant (defendant Zbigniew 
S. Rozbicki). 

Paul R. Griffin, for the appellee (named defendant). 
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BORDEN, J. The principal issue in this appeal1 is 
whether the plaintiff, an automobile no-fault insurer 
which has paid more than $5000 to its insured for his 
economic loss, as defined in General Statutes 
S 38-319 (b), is, upon the insured's recovery from a third 
party tortfeasor, limited to a lien of $5000. The trial 
court rendered a summary judgment holding that the 
plaintiff is so limited. As to this principal issue, we find 
error in that part of the summary judgment limiting 
the plaintiffs recovery to $5000. We also find error in 
part on the cross appeal. 

The plaintiffs complaint is in two counts. The first 
count, which is against its insured, Dennis Delia Ghelfa, 
alleges the following facts: As a result of an automo-
bile collision on September 12, 1975, between Delia 
Ghelfa and an automobile owned by Albert A. Seitz, 
operated by Michael Seitz and insured by Nationwide 
Insurance Company, the plaintiff paid Delia Ghelfa, or 
for his benefit, $11,989.02 in basic reparations bene-
fits under its automobile insurance policy with him. The 
plaintiff gave notice to Delia Ghelfa and to his attor-
ney, the defendant Zbigniew S. Rozbicki, of its statu-
tory rights of reimbursement under General Statutes 
S 38-325 (b). On October 4, 1979, Delia Ghelfa, repre-
sented by Rozbicki, obtained a judgment of $18,000 
against the Seitzes which Nationwide paid to Delia 
Ghelfa. The plaintiff claimed reimbursement of the 
$11,989.02 under General Statutes $ 38-325 (b). The 
second count, which is against Rozbicki, alleges the 
same facts, and adds that Rozbicki obtained the $18,000 
payment and, in violation of the plaintiffs lien under 
General Statutes S 38-325 (b), wrongfully disbursed the 
proceeds of it. 

1 This appeal was originally filed in the Appellate Session of the Supe-
rior Court. General Statutes $ 51-197a (c). 
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Delia Ghelfa filed an answer to the complaint. 
Rozbicki moved to strike the plaintiffs complaint on 
the ground that General Statutes § 38-325 (b) did not 
create a lien against him as Delia Ghelfa's attorney. 
The court, O'Donnell, J., denied the motion. Rozbicki 
thereupon filed an answer to the complaint. He also 
filed twenty-two separate special defenses. 

The plaintiff moved to strike all twenty-two of 
Rozbicki's special defenses, asserting that none of them 
stated a legally sufficient ground to defeat its claim. 
The court, Aspell, J., granted the plaintiffs motion to 
strike as to twenty-one of the twenty-two special 
defenses; it denied it only as to the eighth special 
defense, which asserts that the lien created by General 
Statutes J 38-325 (b) is limited to $5000. The court rea-
soned that, because it could not at that point conclude 
that this defense was insufficient to defeat that part 
of the plaintiffs claim in excess of $5000, the motion 
to strike should be denied as to that special defense. 

The plaintiff thereupon moved for summary judg-
ment in the amount of $11,989.02 against both Delia 
Ghelfa and Rozbicki, supplying affidavits and docu-
ments in support of all the facts alleged in its complaint. 
Rozbicki filed an objection to the motion, but filed no 
affidavit or other document in opposition to it. Delia 
Ghelfa filed nothing in response to the motion. The 
court, Satter, J., granted the plaintiffs motion for sum-
mary judgment against both Delia Ghelfa and Rozbicki 
in the amount of $5000 only. The plaintiff appealed, 
claiming that the court erred in limiting its recovery 
to $5000. Rozbicki cross appealed, claiming error in the 
denial of his motion to strike the plaintiffs complaint, 
in the granting of the plaintiffs motion to strike all but 
one of his twenty-two special defenses, and in the grant-
ing of the plaintiffs motion for summary judgment. 
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I 

THE APPEAL 

The plaintiffs appeal requires us to consider the rela-
tionship among several sections of our No-Fault Motor 
Vehicle Insurance Act (the act). General Statutes 
§§ 38-319 through 38-351. These are S§ 38-319 (k),2 

38-320 (a),3 38-320 (d),4 38-325 (b),6 and 38-330.6 

* General Statutes J 38-319 (k) provides: " 'Basic reparations benefits' 
are benefits reimbursing persons suffering economic loss through injury 
arising out of the ownership, maintenance or use of a private passenger 
motor vehicle as provided in this chapter." 

a General Statutes <j 38-320 (a) provides: "The owner's insurer is liable 
to pay, without regard to fault, basic reparations benefits under a uniform 
separately identifiable coverage of five thousand dollars per person per acci-
dent for economic loss resulting from injury arising out of the ownership, 
maintenance or use of a private passenger motor vehicle, subject to the 
provisions of this chapter." 

4 General Statutes $ 38-320 (d) provides: "The maximum amount of basic 
reparations benefits payable for all economic loss resulting from injury to 
any one person as the result of any one accident shall not exceed five thou-
sand dollars per person regardless of the number of insurers involved. If 
two or more insurers are liable to pay benefits for such an injury, any insurer 
paying the benefits due shall be entitled to recover from each of the other 
insurers an equitable pro rata share of the benefits paid and expenses 
incurred in processing the claim." 

6 General Statutes (Rev. to 1979) $ 38-325 (b), as it existed at the time 
of the facts of this case, provided: "Whenever a person who receives basic 
reparations benefits for an injury recovers damages from the owner, regis-
trant, operator or occupant of a private passenger motor vehicle with respect 
to which security has been provided under this chapter or from a person 
or organization legally responsible for his acts or omissions, the insurer 
is entitled to reimbursement from the claimant to the extent that said basic 
reparations benefits have been paid and the insurer shall have a lien on 
the claimant's recovery to such extent." 

This section has since been amended. One of those amendments, discussed 
infra, deals with some of the issues raised by Rozbicki's cross appeal but 
is not retroactively applicable to this case. See Norfolk & Dedham Mutual 
Fire Ins. Co. v. Saynella, 37 Conn. Sup. 806, 437 A.2d 150 (1981). 

' General Statutes $ 38-330 provides: "Basic reparations insurers may 
offer optional added reparations coverages providing other benefits as com-
pensation for injury or harm arising from the ownership, maintenance or 
use of a private passenger motor vehicle, including loss excluded by limits 
on funeral and burial expenses, and loss excluded by limits on work loss 

i 
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The trial court, Satter, J., held, as the defendants 
urge us to hold, that the phrase "basic reparations bene-
fits," as used in J 38-325 (b), is limited to a maximum 
of $5000, by virtue of $$ 38-320 (a) and (d), and that 
any benefits paid by an insurer beyond that amount are 
"added reparations . . . benefits" under § 38-330, 
which are not recoverable by the insurer under ' 
$ 38-325 (b). The plaintiff argues that those benefits are 
not limited by the dollar amounts contained in 
$$ 38-320 (a) a n d ^ a n d _ a r e fully recoverable jjjnder 

T k c la-Hjvi+j*, ils a l ^ i t r /„ 7\<J~ S 38-325(b)/Ai though the defendants' argument h a s \ 
/ " some 'appeal based solely on the_Janguage__o£y 

,7~ ok- B^sii \ SSS&-320 (a), 38-320 (d)md 3 ^ ^ y ( ^ g r e e w i 5 r t h e 
T ~ s „„ l y ^ptaxrvSIF. On the basis of the language of the various 

r z f a - r * r statutory sections, the history and purposes of the act, 
and the way in which the phrase "basic reparations 
benefits" is used throughout the act, we hold that where 

(the insured has paid benefits for economic loss in excess 
of $5000 pursuant to increased coverage which it was 
required to provide by a regulation of the insurance 
commissioner, the entire amount of those benefits paid 
constitutes "basic reparations benefits" and is subject 
to the reimbursement and lien rights created by 
S 38-325 (b). 

A 

"The objective of statutory construction is to give 
TW ;„ effect to the intended purpose of the legislature." State 

v. Delafose, 185 Conn. 517, 521 441 A.2d 158^1981L 
hot <•* a T" a J i e J /"Although it is axiomatic that, where the statutory 

I guage is clear and unambiguous, construction of the J 
r c prprhon 6e.,"r. (•/• - J u / statute by reference to its history and purpose isJ" 

I unnecessary/AfaTuAester v. Manchester Police Union, 
•JOiJ 6 

and survivor's loss, ihe insurance commissioner may adopt ruJes requir-
ing that specific options] added reparations coverages be offered by insurers 
writing basic reparations insurance. Added reparations coverages are not 
limited to injuries occurring within this state, but may be limited to inju-
ries occurring within the United States of America, its territories and pos-
sessions and Canada." 
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Absolute. C o m p k i e , perfect; final; wi thout any con-
dition or incumbrance; as an absolute bond (simplex 
obhgatio) m distinction from a conditional bond. Un-
conditional. complete and perfect in itself; without 
relation to or dependence on other things or persons. 

Absolutely. Completely; wholly; without qualification; 
without reference or relation to. or d e p e n d e n c e upon, 
any o ther person, thing, or event. Thus, absolutely 
void means utterly void. Absolutely necessary may-
be used to make the idea of necess i ty more emphatic. 
Independently or unconditionally, whol ly or positive-
ly. Collins v. Hartford Accident & Indemnity Co.. 178 
Va. 501. 17 S.E.2d 413. 418. 

F r e m l } W e l < i L / t u , 

Ambiguity /ambsgyuwsdiy/ . Doubtfulness; double-
ness of meaning. Duplicity, indistinctness, or uncer-
tainty of meaning of an expression used in a written 
instrument. Want of clearness or definiteness; diffi-
cult to comprehend or distinguish; of doubtful im-
port. For "Extrinsic Ambiguity," see that title. 

Language in contract is "ambiguous" when it is 
reasonably capable of being understood in more than 
one sense. City of Sioux Falls v. Henry Carlson Co., 
Inc., S.D., 258 N.W.2d 676, 679. Test for determining 
whether a contract is "ambiguous" is whether rea-
sonable persons would find the contract subject to 
more than one interpretation. Tastee-Freez Leasing 
Corp. v. Milwid, Ind.App., 365 N.E.2d 1388, 1390. 

Ambiguity of language is to be distinguished from 
unintelligibility and inaccuracy, for words cannot be 
said to be ambiguous unless their signification seems 
doubtful and uncertain to persons of competent skill 
and knowledge to understand them. It does not in-
clude uncertainty arising from the use of peculiar 
words, or of common words in a peculiar sense. It is 
latent where the language employed is clear and 
intelligible and suggests but a single meaning, but 
some extrinsic fact or extraneous evidence creates a 
necessity for interpretation or a choice among two or 
more possible meanings, as where a description ap-
parently plain and unambiguous is shown to fit differ-
ent pieces of property. Logue v. Von Almen, 379 111. 
208, 40 N.E.2d 73, 82. A patent ambiguity is that 
which appears on the face of the instrument, and 
arises from the defective, obscure, or insensible lan-
guage used. 
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Lsr 11 ik^cm^" uji*s c. bft-s >c 

b c v j s e £ c U t n ^ e . 

3 Conn. App. 1, 6,484 A.2d 455 (1984)Lthat axiom onjy 
£^liesj_njullforce '' [ w ] h e r e ^ ^ t h e T a r i ^ a g e o f a ) 
statute is absolutely cfeaF^on its face and where 
no ambiguity is diftclosed by referenee^to its back-
groundj(Emphasis in original.) Anderson v. Lvdgin, 
17ffCorm. 545,552-54,400 A.2d 712 (1978). Where such 
absolute clarity is lacking and such an ambiguity is dis-
closed, the court must look to the language of the stat-
ute, its history, purpose, objective and underlying 
policy. IdJWhat appears to be clear statutory language 
should not be read to arrive at an "ambiguous or unrea-
sonable result" or to "defeat a legislative intent which 
becomes evident when the statute is read in the light 
of its history and purpose.")<State v. Delafose, supra7 

u52il. Statutes should be considered as a whole, recon-
ciling their separate parts so that a reasonable overall 
interpretation is achieved. Dukes v. Durante, 192 Conn. 
207, 214, 471 A.2d 1368 (1984). Furthermore, the 
meaning of a particular phrase in a statute is to be 
determined by reference to the use of that phrase in 
other parts of the same statute. Doe v. Institute of Liv-
ing, Inc., 175 Conn. 49, 57,392 A.2d 491 (1978); Sutheri 
land, Statutory Construction (4th Ed.) S 46.05JA 
meaning should not be ascribed to it which would ren-
fWHTPjTTPaning- nf t .hngenthpr ijpos fiiffigiilt QjrhiTarre^ 
M a t e v T C a m p b ^ 557,563T429X2j^60" 
(1980); Connecticut Natural Gas Corporation v. DPUC, 
1 Conn. App. 1, 4, 467 A.2d 679 (1983); and it must 
be construed with common sense. State v. Privitera, 
1 Conn. App. 709, 721, 476 A.2d 605 (1984). 

Here, that absolute clarity is lacking and that ambi-
guity is disclosed. Although S$ 38-320 (a) and (d) appear 
on their face to limit basic reparations benefits to $5000, 
and although S 38-330 on its face draws a distinction 
between basic reparations benefits and added repara-
tions benefits, neither the definition of basic repara-
tions benefits; see $ 38-319 (k), footnote 2, supra; nor 

F* u 
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the reimbursement mechanism of S 38-325 (b); see foot-
note 5, supra; contains such a monetary limitation. The 
definition is cast in terms of the kind of coverage, not 
its amount. Likewise, $ 38-325 (b) provides for reim-
bursement "to the extent that . . . basic reparations 
benefits have been paid. . . ." We cannot conclude, 
as the defendants would have us do, that where the 
insurer has paid benefits for economic loss beyond that 
amount, the question of whether basic reparations 
benefits is limited to $5000 can confidently be answered 
solely by examining the language of $$ 38-320 (a), 
38-320 (d) and 38-330, and by ignoring the other lan-
guage of the act, its history, purpose, and objective. 
We turn, therefore, to those other sources of enlight-
enment. 

B 

It is useful to begin with the legislative history of the 
act, including the subsequent regulatory action of the 
insurance commissioner in implementing it.7 There is 
no question that, when it was enacted in 1972, as Pub-
lic Acts 1972, No. 273, the act provided only for a pack-
age of basic reparations benefits of $5000. This is clear, 
not only from its language but from a perusal of its 
legislative history. See generally 15 H. R. Proc., Pt. 
5, 1972 Sess., pp. 1843-1853 (remarks of Rep. 
Carrozzella); 15 S. Proc., Pt. 5, 1972 Sess., pp. 
2143^2149^61 (remarks of Sen. Jackson). R t t E a T 
time, then, the statute contemplated basic reparations 
benefits of no more than $5000; that amount was all 
that insurers were obligated to provide and all that was 
available to insureds, 

* The social problems leading to the act snd its approach to the solutions 
of those problems have been previously outlined and need not be repeated 
here. See GmtiU r. Alternate 169 Conn. 267, 363 A.2d 1 (1975), appeal 
dismissed, 42S U.S. 1041.96 S. Ct 76a, 46 L. Ed. 2d 633 (1976): Hartford 
Accident & Indemnity Co. «. HoUrr, S7 Conn. Sup. 723, 486 A-2d 308 (1981). 
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~ Contained within the act, however, was what is now 
$ 38-330. See footnote 6, supra. That section looked to 
the future of the act and the solutions it offered, by 
providing that insurers may offer added reparations 
benefits, including coverage of losses otherwise 
excluded by the statutory limits on such items as 
funeral and burial expenses, work loss and survivor's 
benefits, and by giving the insurance commissioner 
specific power to "adopt rules requiring that specific 
optional added reparations coverages be offered by 
insurers writing basic reparations insurance." 
(Emphasis added.) Comparison of this section with the 
proposals advanced by Professors Keeton and 
O'Connell, in the seminal published work on this sub-
ject which served as the basic working model for this 
and other acts throughout the nation; Gentile v. 
Altermatt, 169 Conn. 267, 363 A.2d 1 (1975), appeal 
dismissed, 423 U.S. 1041, 96 S. Ct 763, 46 L. Ed. 2d 
631 (1976); Hartford Accident & Indemnity Co. v. 
Holder, 37 Conn. Sup. 723,436 A.2d 308(1981); makes 
clear that the theoretical source of this section was what 
Keeton and O'Connell also called "added protection 
benefits," and that those benefits were contemplated 
to include coverage in increased amounts beyond the 
standard minimum limits provided by the no-fault stat-
ute. Keeton & O'Connell, Basic Protection for the Traf-
fic Victim, A Blueprint for Reforming Automobile 
Insurance, pp. 8, 311, 422. 

Consistent with $ 38-330, effective October 16,1973, 
the commissioner adopted $ 38-330-1 of the regulations 
of Connecticut state agencies. That regulation, which 
has the force of a statute; Roy v. Centennial Ins. Co., 
171 Conn. 463, 473, 370 A.2d 1011 (1976); required 
insurers writing basic reparations insurance to offer 
optional increased amounts of coverages of $10,000, 
$15,000 and $25,000 as basic reparations and added 
reparations. The regulation ambiguously refers to such 
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coverage in both ways. See Regs., Conn. State Agen-
,cies_£j}8^$3(Mjlt is undisputed that this regulation 
required the plaintiff to offer to Delia Ghelfa the 
increased coverage which he purchased, and under 
which the plaintiff paid him $11,989.02. Thus, the plain-
tiff paid Delia Ghelfa benefits of a kind defined by 
s 38-319 (k), in an amount in excess of the limit stated 
in SS 38-320 (a) and (d), but that excess was required 
by the regulation which had statutory force. Roy v. Cen-
tennial Ins. Co., supra^ 

C 

"The basic purposes of the act are to guarantee 
prompt payment of benefits to injured covered parties; 
to reduce insurance premiums and increase efficiency 
in the reparations system; to improve on the fault sys-
tem's reliance on litigation based on fault under which 
large claims were underpaid and minor claims overpaid; 
to reduce extreme pressure on court dockets; to pro-
vide that insurers provide coverage at reasonable rates; 
and to reduce unreasonably high insurance premium 
levels and pass on to the consumer the benefits of 
increased administrative efficiency provided by the no-
fault system. Gentile v. Altermatt, 169 Conn. 267, 
290-92, 363 A.2d 1 (1975), appeal dismissed, 423 U.S. 
1041, 96 S. Ct. 763, 46 L. Ed. 2d 631 (1976). See gen-
erally, Keeton & O'Connell, Basic Protection for the 
Traffic Victim, A Blueprint for Reforming Automobile 
Insurance." Hartford Accident & Indemnity Co. v. 
Holder, supra, 731. A critical part of the act, flowing 
from its purposes of guaranteeing prompt payment of 
claims and increasing efficiency in the reparations sys-
tem, is the requirement of periodic and prompt pay-
ments to insureds as their losses occur. Keeton & 
O'Connell, supra, 6-7. Another critical part of the act, 
flowing from its purpose to reduce insurance premiums, 
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is that provision limiting recovery to net economic loss 
by subtracting benefits from certain other sources. Id., 
7-8, 400-401. 

D 

With these purposes in mind, we examine the use of 
"the term, "basic reparationsbenefits," in otherparts 
of the act.[That examination convinces us that basic 

""reparations benefits include, not only the first $5000 
of coverage, but the excess coverage provided under 
the regulatimasweUi This construction of "basic repa-

T^min^ iS f i t e , which enables the insurer to recover, 
in appropriate cases, the full amount of the benefits 
paid, would be consistent with the basic purposes of 
the act. To hold otherwise would be to frustrate impor-
tant purposes of the act and to render the meaning of 
those other uses difficult, bizarre or lacking in common 
sense. 

Sections 38-333 (a), 38-333 (b) and 38-334 (a) effec-
tuate the purpose of guaranteeing prompt and periodic 
payment of claims as losses occur, thus increasing the 
efficiency of the reparations systems. These sections, 
in general, require that "[b]asic reparations benefits 
are payable as economic loss accrues" and must be paid 
within fifteen days thereafter; General Statutes 
$ 38-333 (a); that overdue payments bear interest at 12 
percent per year; General Statutes $ 38-333 (b); and 
that an insured may recover attorney's fees if he sues 
the insurer for overdue benefits. General Statutes 
$ 38-334 (a). The defendants' position, that "basic repa-
rations benefits" only refers to the first $5000 of bene-
fits paid, would mean that those rights of the insured 
and obligations of the insurer would not apply to c 
like this one, where the insured's lossesare heavy jThis 

i i i T i c / ^ ' t f ' f e ct- n-cit J , « « d u-iTl, 

f r K f t r - TVcCt T i e « £ ' < ' 

would, upturn, frustrate those basic purposes of the 
act in those serious cases where the insured had antic- j 
ipated a need for and purchased increased coverage./ 
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Likewise, S 38^333 (c) effectuates the purpose of 
I reducing insurance premiums, by eliminating_certain 
overlapping benefits from other sourcesjit provides 
that "(ljn determiningThe amount ol basicreparations 
benefits payable for economic loss," workers' compen-
sation and Medicare benefits "shall be deducted from 
the amount otherwise payable." This purpose would 
be frustrated to the extent that these other benefits 
were not deducted from the amount of the basic repa-
rations benefits payable beyond the first $5000. 

Furthermore, $ 38-321 is that part of the act defin-
ing the set of root obligations of the insurer to "pay 
basic reparations benefits." and the root limitations on 
those obligations, ffitwould lead todiffkuljand bizarre] 

- e j i f ^ "results, and defy common senaejif those obligations 
and limitations only apply to the first $5000 of cover-
age and not to the excess, sold by the insurer and pur-
chased by the insured for the same purposes as those 
served by the first $5000. 

* General Statutes 5 38-321 provides: "(a) Except as otherwise provided 
in this section, the insurer of the owner of a private passenger motor vehi-
cle shall pay basic reparations benefits for injury sustained by (1) a basic 
reparations insured while occupying any private passenger motor vehicle 
or while a pedestrian injured by physical contact with a motor vehicle of 
any type, or (2) any other person while occupying the owner's private pas-
senger motor vehicle or while & pedestrian injured by physical contact with 
such vehicle. 

"(b) The insurer of the owner is not liable to pay such benefits for injury 
sustained by any other person who is himself the owner of a motor vehicle 
with respect to which security is required under this chapter. 

"(c) The insurer of the owner is not liable to pay such benefits to a pedes-
trian other than a basic reparations insured if the accident occurs outside 
this state, or to any person otherwise entitled to benefits if the accident 
occurs outside the United States of America, iti territories or possessions 
or Canada. 

"(d) The insurer of the ow,ier is not liable to pay such benefits to a per-
son other than a basic reparations insured to the extent that he is entitled 
to direct benefits without regard to fault for economic loss from the insurer 
of any other motor vehicle." 
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Finally, we note that "basic reparations benefits" 
reimburses persons for "economic loss." General Stat-
utes $ 38-319 (k). "Economic loss" includes loss, result-
ing from the insured's death, defined as "survivor's 
loss," incurred by the insured's "dependent survivors." 
General Statutes $ 38-319 (b). The "dependent sur-
vivors" are statutorily defined as the surviving spouse 
living in his household and others qualified as depen-
dents for federal income tax purposes. Id. These sur-
vivors are not necessarily congruent with those who 
would take from the insured's estate, either by 
intestacy or under his will. It would make little statu-
tory sense for the legislature to have meant that only 
the first $5000 of benefits purchased by the insured 
would be payable under the act to his dependent sur-
vivors. Cf. General Statutes $$38-322, 38-328 (c), 
38-337 and 38-343 (other sections which would, if inter-
preted as the defendants urge, be rendered difficult, 
bizarre or lacking in common sense). 

II 

THE CROSS APPEAL 

A 

In his cross appeal, Rozbicki9 first claims that the trial 
court erred in denying his motion to strike the second 
count of the plaintiffs complaint.10 We agree with the 

• Delia Ghelfa did not raise in the trial court the claims on which Rcsbicki's 
cross appeal is based, nor did he join in the cross appeal. Thus, the benefits 
and burdens of our rulings on these issues inure only to Rozbicki. 

10 We reject the plaintiffs initial procedural argument that Rozbicki 
waived the right to raise this claim on appeal by pleading in response to 
the complaint after the denial of his motion to strike. The plaintiff confuses 
the waiver which takes place when a party pleads over after his pleading 
has been stricken; see Practice Book § 157; Royce v. Westport, 183 Conn. 
177,178-79, 439 A.2d 298 (1981); with the situation here where, after his 
motion to strike the second count was denied, Rozbicki was required to 
plead in response to it by Practice Book J 112. 
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trial court that the allegations of the second count, 
taken favorably to the plaintiff and considered in the 
light of the facts provable under them; Amodio v. 
Cunningham, 182 Conn. 80, 82-83, 438 A.2d 6 (1980); 
state causes of action both for violation of the plain-
tiffs lien rights and conversion by Rozbicki. In doing 
so, we agree, as did the trial court, with the reasoning 
of the Appellate Session of the Superior Court in 
Unigard Ins. Co. v. Tremont, 37 Conn. Sup. 596, 430 
A.2d 30 (1981). 

The legislature has since amended § 38-325 (b) to pro-
vide that "no such lien shall attach until such time as 
the proceeds of such recovery are in the possession and 
control of such claimant." Public Acts 1981, No. 81-386; 
General Statutes (Rev. to 1983) $ 38-325 (b). That 
amendment, however, is not retroactive to the facts 
of this case. See footnote 5, supra. 

The fact that Rozbicki may have personally benefited 
only from that part of the proceeds of the recovery 
equal to his fee does not affect this result. By improp-
erly disbursing the funds, thus violating the plaintiffs 
rights to their entirety and assisting in the conversion 
of their entirety, he became jointly and severally lia-
ble for that entirety. See Lamb v. Peck, 183 Conn. 470, 
472, 441 A.2d 14 (1981). 

B 

Rozbicki next claims that the trial court erred in strik-
ing all but one of his twenty-two special defenses. 
Before addressing this claim, we are constrained to 
note our agreement with the trial court, which "con-
sidered] the filing of 22 special defenses frivolous plead-
ings since only one appears to have been legitimate. 
As is evident . . . an inordinate amount of time has 
been consumed by the court in connection with the anal-
ysis of all these defenses. A lesson in succinctness] in 
pleading appears to be in order." Indeed, on appeal 
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Rozbicki was able to discuss all of these defenses in his 
brief in ten, rather than twenty-two, groups. It was 
incumbent on him to think about them before, rather 
than after, pleading them, so as to avoid undue atten-
tion both from his adversary and the court. His coun-
sel would have been well-advised to keep in mind the 
requirement that u[e]ach pleading shall contain a plain 
and concise statement of the material facts on which 
the pleading relies" (emphasis added); Practice Book 
S 108; and the admonition of DR 7-102 (A) (1) of the 
Code of Professional Responsibility that, "[i]n his rep-
resentation of a client, a lawyer shall not . . . assert 
a position, conduct a defense, . . . or take other action 
on behalf of his client when . . . it is obvious that such 
action would serve merely to harass . . . another." 
See also State v. Anonymous (1974-5), 31 Conn. Sup. 
179, 181, 326 A. 2d 837 (1974) (Code of Professional 
Responsibility bears on the limits to which counsel may 
wander in his presentation of his client's position). 

Rozbicki's eighth special defense, which asserts that 
the plaintiffs reimbursement rights are limited to 
$5000, was sustained by the trial court's ruling on the 
plaintiffs motion for summary judgment. Thus, that 
ruling was part of the plaintiffs appeal, and is not prop-
erly part of Rozbicki's cross appeal. We therefore con-
fine our discussion here to Rozbicki's remaining 
twenty-one special defenses. Although in his brief he 
narrowed these twenty-one into nine groups, exclusive 
of the eighth special defense, we find that they fall into 
five groups." 

11 We reject the plaintiffs procedural argument here that Rozbicki waived 
his right to challenge the granting of the plaintiffs motion to strike his 
special defenses, by failing to file a notice of appeal under Practice Book 
$ 3001. That section gives a party the option to forego an immediate appeal 
and reserve his appeal, "until the final judgment is rendered which disposes 
of the cause for all purposes and as respects all parties . . ."in cases in 
which there is "[a] judgment disposing of certain of the issues between the 
parties or of part or all of the issues between some of them in suck a man-
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Rozbicki's nineteenth special defense asserts that the 
plaintiff waived any lien rights it may have had against 
him by virtue of a certain letter to him in which it 
elected to seek satisfaction of its lien from Delia Ghelfa, 
by failing to make demand on him, by failing to give 
him notice that it sought to enforce its lien against him 
personally, and by failing to enforce its claim before 
he and Delia Ghelfa cashed the Nationwide draft pay-
able to them. Waiver is a question of fact for the trier. 
Loda v. H.K. Sargeant & Assoc., Inc., 188 Conn. 69, 
76, 448 A.2d 812 (1982). It was error for the court to 
conclude that these allegations could not amount to a 
special defense. 

While we note that the material adduced by the plain-
tiff on its motion for summary judgment casts some 
doubt on whether Rozbicki could factually sustain this 
special defense, we also note that at that point of the 
proceedings this special defense had been ruled out of 
the case. Thus, Rozbicki was unable to present what-
ever other material he might have in support of this 
special defense. 

2 

Rozbicki's seventeenth and eighteenth special 
defenses assert, respectively, that the plaintiff was 
guilty of laches and that it waived its lien rights, by 
failing to impose its lien against Nationwide. The trial 
court did not err in striking these special defenses. 

Although both waiver and laches are questions of 
fact, it is clear that the common legal basis of these 
Tier cw to be final but not terminating the litigation . . . ." (Emphasis 
added.) The granting of a motion to strike a special defense is not a "judg-
ment disposing of certain of the issues . . . in such a manner as to be 
final . . . . " Breen v. Phelps, 186 Conn. 86, 90, 439 A-2d 1066 (1982). 
Thus, Practice Book $ 3001 is inapplicable. 
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special defenses is that the plaintiff could have, but did 
not, collect on its lien rights from Nationwide. We find 
nothing in § 38-325 (b), as then in effect, to support this 
claim. See footnote 5, supra. Until the proceeds of the 
judgment were actually paid to Delia Ghelfa and 
Rozbicki, his attorney and agent, it cannot be said that 
he had "recovered] damages," that the plaintiff was 
entitled to reimbursement "from the claimant," or that 
there was any "claimant's recovery" on which a lien 
could be impressed. $ 38-325 (b). Thus, the plaintiff had 
no basis to support a claim against Nationwide. 

3 

The ninth special defense asserts that the plaintiff 
has no right to reimbursement from the recovery from 
the Seitzes because such right is contrary to the pub-
lic policy and state law prohibiting assignment of inter-
ests in personal injury claims. The short answer to this 
is that $ 38-325 (b) has, in those cases covered by its 
terms, clearly declared this state's law and public policy 
in favor of such reimbursement. See Hartford Accident 
& Indemnity Co. v. Holder, supra. 

4 

The twentieth, twenty-first and twenty-second spe-
cial defenses raise various vaguely asserted constitu-
tional claims, based on federal and state due process 
and equal protection grounds, none of which has merit. 
Although the allegations are largely conclusory and 
thus uniUuminating, we glean from Rozbicki's brief that 
their thrust is that the lien rights created by $ 38-325 (b) 
run afoul of the due process notice and hearing rights 
articulated in KvJcanskis v. Griffith, 180 Conn. 501, 430 
A.2d 21 (1980), and Roundhouse Construction Corpo-
ration v. Telesco Masons Supplies Co., 168 Conn. 371, 
362 A.2d 778, vacated 423 U.S. 809, 96 S. Ct. 20, 46 
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L. Ed. 2d 29 (1975), on remand, 170 Conn. 155, 365 
A.2d 393, cert, denied, 429 U.S. 889, 97 S. Ct. 246, 50 
L. Ed. 2d 172 (1976). 

The short answer to this claim of Rozbicki is that he 
has no standing to assert it. It is axiomatic that due 
process rights are personal, and cannot be asserted 
vicariously. Shaskan v. Waltham Industries Corpora-
turn, 168 Conn. 43, 49, 357 A.2d 472 (1975); see Sil-
verman v. St. Joseph's Hospital, 168 Conn. 160,175-77, 
363 A.2d 22 (1975). If there is to be an adjudication 
as to whether § 38-325 (b) unconstitutionally imposes 
a lien against someone's recovery of damages, that 
claim must be made by the person entitled to that recov-
ery. The recovery here belonged to Delia Ghelfa, not 
Rozbicki. Rozbicki's liability to the plaintiff was as Delia 
Ghelfa's attorney and agent, and as a joint tortfeasor, 
not as Delia Ghelfa's alter ego owner of the fund. Thus 
the trial court did not err in striking these special 
defenses of Rozbicki. 

5 

The remaining fourteen special defenses, namely the 
first through seventh and tenth through sixteenth, all 
assert in various ways the basic claim that, because 
Rozbicki was Delia Ghelfa's attorney, he had no duty 
or authority to avoid disbursing the proceeds of the 
judgment. It would serve little purpose to discuss these 
various claims at length. Suffice it to say that we con-
clude that they are all disposed of by the reasoning of 
Unigard Ins. Co. v. Tremont, 37 Conn. Sup. 596, 430 
A.2d 30 (1981), which we have already indicated we 
adopt. 

Ill 

CONCLUSION 

We have found error in part on the plaintiffs appeal 
and have determined that the plaintiffs motion for 
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summary judgment should have been granted to the 
full extent of its claim. We have also, however, found 
error in part on Rozbicki's cross appeal in that his nine-
teenth special defense should not have been stricken. 
If he is successful on remand in establishing that spe-
cial defense, the judgment for the plaintiff in the 
amount of $11,989.02 would be precluded. Thus, the 
only issue left for determination on remand is whether 
Rozbicki establishes that special defense. 

There is error in part on the appeal and on the cross 
appeal, the judgment is set aside and the case is 
remanded with direction to render judgment for the 
plaintiff in the amount of $11,989.02 against the defend-
ant Delia Ghelfa, and against the defendant Rozbicki 
unless he establishes his nineteenth special defense in 
a hearing limited to that issue. 

In this opinion the other judges concurred. 1 

POLICE DEPARTMENT OF THE CITY OF ANSONIA 
v. SALVATORE GIORDANO 

(2467) 

DUPONT, C.P.J., SPALLONE, and DALY, JS. 

Where, as here, an employer which has paid workers' compensation bene-
fits to an employee for injuries caused by a third party tortfeasor fails 
timely to intervene, as authorised by statute ( | 31-293), in an action 
brought by the employee against the tortfeasor to recover for the inju-
ries, the employer is precluded both from proceeding independently 
against the tortfeasor and from later intervening in the employee's 
action. 

Submitted on briefs January 17—decision released March 26, 1985 

Action by the plaintiff employer to recover damages 
for workers' compensation benefits it paid to one of 
its employees for injuries allegedly sustained as a result 
of the negligence of the defendant, brought to the Supe-
rior Court in the judicial district of Ansonia-Milford, 
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You recently raised the question as to whether or not added reparations 
benefits must be reimbursed to the insurer in the event that the'insured makes 
a recovery through a third party liability claim. 

In an accident involving two private passenger cars, the law specifically 
prevents insurers from subrogating against a third party for basic reparation 
benefits ($5,000 per person, per occurrence). It allows the insurer to seek 
reimbursement from the basic reparations insured only if he recovers from a 
third party. 

f We have maintained, since the law is silent, insurers are permitted to ^ 
subrogate against the insured or a third party for added reparations benefits 
(amount in excess of $5,000 per person per occurrence). In the recent "ShelbyJ 
Mutual" court case, a judicial interpretation of the law was rendered indicating 
added reparations are to be treated as an extension of basic reparations benefits. 
Thus, insurers may not subrogate against a third party for added reparations 
benefits but are entitled to reimbursement of added reparations benefits if their 
insured recovers from a third party. 

The concept of recovery is now supported by case law and further by the 
manner in which added reparations benefits rates have been calculated, filed 
and approved by the Connecticut Insurance Department since the law took effect 
on January 1, 1973. 

Rates for added reparations benefits have always been calculated on the 
basis that a portion of added reparations benefits would be recovered hence 
reducing the losses incurred by the insurer. 

In order to implement the Connecticut No-Fault law, since there was no 
experience upon which to calculate rates, these rates had to be based on certain 
assumptions. I have enclosed portions of one such filing which relate to such 
a calculation. The next to the last paragraph of Sheet 1 refers to an adjustment 
for recovery. 

•/2 
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Re: Added Reparations Benefits 

X will not describe the details but note: 

a) Sheet 3 line 4 shows estimate of expected reimbursement from 
third party. 

b) Sheet 2 line 16 shows the net losses covered by added reparations 
benefits. It is the result of deducting expected reimbursement 
from total expected losses. 

c) Sheet 2 line 18 uses the net losses to produce a factor which, when 
applied to the basic reparations benefits rate, will produce a 
rate sufficient to pay for $10,000 and $15,000 benefits. 

After several years of No-Fault data was accumulated, the rates were calculated 
using the actual net loss experience. Statistical data collection requirements 
also include the crediting of subrogation recoveries against losses for the 
purpose of calculating rates for added reparations benefits. 

I hope this explanation is clear. If you need further information or 
clarification of any of the above, please call me. 

V John R. Linden JRL.-MW 
Enc. 
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Over -the past, several months, I've traveled throughout 

Connecticut listening to our members discuss what they feel are 
the most pressing legislative and social concerns o£ the day. 

And at each and every meeting, complaints about the cost and 
availablity of casualty-liability insurance have been raised. 

In Willimantic, a senior citizens' group has held weekly 
meetings for 17 consecutive years in the union hall used by my 
old textile union local. Two years ago, an insurance agent 
appeared at the hall, saw the seniors meeting there and promptly 
cancelled coverage on the hall. The union found another insurer 
who was willing to write a policy -- but the new policy cost the 
union 51,300 a-year -- more than double the 3640-a-year they had 
been paying. The union did everything the new company requested 
-- they installed a special fire door, exit lights, alarms and 
detectors. But a month later, without warning, the new company 
again cancelled the policy. 

So, earlier this year the union was forced to tell the 
seniors to start looking for another place to meet, because no 
one seemed willing to insure the hall until, in January, the 
local finally found an insurance company <in upstate New York!) 
willing to write a policy for 32,400 a year. 

So here we have a local union that within 24 months had two 
policies cancelled outright and had its premium costs rise by 
more than 400 percent -- and this local union had never filed a 
single claim related to the senior citizens in the entire 17 
years thejj had been meeting at the hall !_ 

In fact, the one and only claim ever filed related to any 
loss at the hall was 10 years ago -- for a pane of glass some kid 
on the sidewalk shot-out with a BB gunt 

Now, where is the justification for this 400 percent 
increase in premium costs? Where is the justification for the 
hardships this caused to the local; for the anxiety this brought 
to the senior citizend? 

At another meeting, workers at the Electric Boat shipyard in 
Groton said that the day care centers they've been using since 
the early I960'« suddenly had their insurance premiums raised by 
S15,000-a-year -- an abrupt, unexpected increase of 40 percent. 
The day care centers have absorbed the increased costs for the 
time being, but the parents are justifiably concerned that the 
cost of child care will rise sharply in the near future -- or 
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that sane centers nay be forced to close because they cannot 
obtain insurance. 

Like the union hall in Willimantic, these centers have never 
filed a single claim related to child care in their entire 20 
years of operation!^ 

Where is the justification for the increase? 

Where is the justification for raising rates so high as to 
jeopardize programs that benefit our children and our elderly 
citizens? 

Where is the justification for raising the cost of medical 
malpractice insurance so high as to drive doctors out of the 
practice of medicine and into research or teaching -- doctors 
with spotless records, who have never once been sued? 

Where is the justification for refusing to underwrite school 
athletic programs, or to insure muncipalities and other programs 
and organizations of critical importance to the public? 

We don't have any justification because the insurance 
industry has refused to provide the information necessary to 
justify their wholesale increases in insurance premium costs and 
their wholesale cancellations of casualty-liability coverage. 

The industry has been asked to show, line-by-line, how much 
they've taken-in in premiums and how much they've paid-out in 
awards. The industry has refused to do this. Why? 

The industry has been asked to disclose their earnings on 
Investments, and the industry has refused. Why? 

They've been asked to declare the amounts they've shifted 
into their capital reserve accounts; the amounts they've 
withdrawn and the income they've earned on their reserves -- but 
the industry has refused to say. 

§i2£kmailed and blindfolded!. Thgt^s how the insurance 
industry has chosen to deal with the public and with you, the 
public policy-makera. 

The industry is practicing economic blackmail -- for who can 
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survive without insurance? And the industry has blindfolded the 
general public and the General Assembly, by refusing to provide 
the information neccessary to formulate sound public policy. 

The industry should be more forthcoming, for a growing body 
of evidence casts doubt on their claims that escalating jury 
awards and escalating numbers of civil suits have caused them to 
lose enormous sums of money from the sale of casualty-liabilty 
insurance. 

For example, in 1985 -- in the heat of the so-called 
"crisis" -- insurance industry premiums rose by $25 billion, or 
more than $100 for each man woman and child in the United States. 
And the index of property-casualty insurance stock rose by more 
than 50 percent in 1985 -- twice the average rate of increase 
of the Dow Jones Industrial Average. 

The industry's superior performance last year merely 
continued a decade long-trend. Since 1975, the index of leading 
property-casualty insurance stocks rose by nearly 500 percent, 
while the Dow Jones industrial average failed to even double. 

According to the U.S. General Accounting Office, the 
property-casualty insurance industry earned $75.2 billion in 
profits between 1975 and 1984, and paid no federal income taxes. 
Indeed, the industry received tax refunds totalling $63 million. 

The insurance industry claims that our civil justice system 
has run amok and requires an extensive overhaul to protect 
insurers from a greedy public. But studies by the Rand Institute 
for Civil Justice show that the average size of jury liability 
awards has held constant since 1959 when inflation is factored-
in (awards have averaged about $8,000 in 1979 dollars) and that 
the number of lawsuits filed per capita has also held constant 
since 1959, when population growth is taken into account. 

The industry's refusal to justify the rising cost and 
decreasing availability of insurance is all the more outrageous 
given the drastic changes the industry is pressuring you to make 
in our civil justice system. 

The industry seeks changes in the 300 year-old legal 
doctrine of joint and several liability. Under current law, an 
injured party is free to sue any or all parties responsible for 
causing a particular injury. The insurance industry claims it is 
unfair that only one party can be held responsible for damages 
caused by several parties, and it seeks new laws to force 
plaintiffs to sue all the parties sharing responsibility for the 
injury at the same time. In addition, juries would be required to 
apportion damages among the various defendants according to the 
degree of responsibility of each wrong-doer. 

Imagine how long it will take to file suit, let alone 
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collect damages, if an injured party must develop a list of every 
person or organization bearing partial responsibility for th© 
injury, and if the proportional responsibility of each and every 
defendant must be litigated as part of the settlement! 

Imagine how difficult it will be to sue to force the clean-
up of toxic waste dumps if every chemical company, industrial 
concern, container manufacturer, waste hauler, property owner and 
government agency having some responsibility for the situation 
has to be tried in court simultaneously! 

Imagine how long the asbestos victims at Electric Boat will 
be forced to wait for compensation if they are required to sue 
all the maufacturers, suppliers, architects, contractors and 
subcontractors who played a role in the production and 
distribution of asbestos during the past 50 years. 

And what would happen if a party responsible for 10 percent 
or 20 percent -- or 80 or 90 percent -- of an injury went out of 
business or filed for bankruptcy? Under the insurance industry's 
proposals, an injured party would have to absorb 10, or 20, or 80 
or 90 percent of the loss! 

A fault-free plaintiff is entitled to full restitution, and 
wealthy wrongdoers should not be allowed to hide behind less 
wealthy wrongdoers at the expense of the injured party. We favor 
amending the law to allow parties who have been sued for damages 
to sue other parties who share some responsibility for the 
orignial injury. Such a system of contribution among tort feasors 
would, in our opinion, be fair and just. 

But we will not endorse any proposals that would deprive 
fault-free victims of quick and full restitution. 

For this reason, we oppose industry-supported legislation 
that would change the collateral source rule to reduce awards to 
plaintiffs by the amount of benefits the plaintiff has received 
through his or her privately or group-purchased insurance plans. 

What right does a wrongdoer have to protection from 
insurance benefits bought and paid for by the injured party? 
Insurance plans are purchased by individuals or negotiated as 
finge benefits, in lieu of wages. In either case, the benefits 
derived from these plans belong to the plaintiff, not to the 
defendant. 

The industry succeeded last session in altering the 
collateral source rule with regard to medical malpractice suits. 
Where is the evidence that malpractice insurance has become 
cheaper and more available, as the industry promised it would? 
Where are the results? Where is the proof? 

The industry is also seeking a cap on damage awards for pain 
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and suffering, a proposal which would place an arbitrary and, 
possibly, an unconstitutional limit on the citizens' right of 
redress -- on the citizens' right to a full and fair recovery of 
damages caused by the negligent acts of another. 

These are major changes in our laws that the industry is 
proposing: the abolishment of joint and several liabilty; 
alterations in the collarteral source rule, and a statuatory 
limit on damage awards. And on top of this, the industry seeks to 
reduce the amount of contingency fees a plaintiff's attorney can 
collect, while ignoring the amounts paid for defense attorneys 
who are paid by the hour and who have a vested interest in 
prolonged litigation. 

Given the sweep and scope of their proposals, it is 
signficant -- it is outrageous and arrogant — that the insurance 
industry has failed to provide one single estimate of how any one 
of these changes would influence the cost or availablity of 
casualty-liability insurance. 

Not one single estimate! Why? Possibly because in state of 
Iowa and in Ontario, Canada where these changes are already in 
effect, insurance premium costs have continued to rise by 300, 
400 and 500 percent and insurance coverage has continued to be 
cancelled for scores of day care centers and municipalities. 

The General Assembly will be guilty of the very poorest 
judgement if it caves-in to industry pressure and grants these 
changes without demanding and receiving from the industry 
detailed information on the need for these changes and the impact 
these changes will have the cost and availability of insurance. 

We urge positive action on three proposals that would allow 
this state to respond to the current crisis in an informed and 
deliberate manner, instead of under the pressure of economic 
blackmail, with a blindfold over our eyes. 

First, the State Insurance Department should create a 
consumer counsel's office to analyze the data involved in 
insurance rate cases and to represent the public interest in 
natters that come before the Department. 

Second, the Insurance Department should be required to 
approve all premium increases of 20 percent or more. 

And, third, the insurance industry should be required to 
provide all necessary information to justify the recent increases 
In insurance premium costs and the rash of cancellations of 
coverage. In addition, the industry should be required to provide 
detailed estimates of how the proposed changes in our civil 
justice system would result in more affordable, more available 
insurance for the citizens of Connecticut. 

Thank You 
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HP) H3H-
Good morning. My name is John R. Rathgeber. I am the Senior 

Vice President and General Counsel for the Connecticut Business 

and Industry Association. CBIA represents approximately 6,300 

companies which employ more than 700,000 Connecticut citizens. 

Our membership includes firms of all sizes and types, however, the 

vast majority have fewer than 100 employees. 

CBIA believes that the tort reform issue must begin to be 

addressed this session if the General Assembly is going to help 

alleviate the casualty liability insurance crisis. 

The vast majority of CBIA's members are consumers of casualty 

liability insurance products. They are the state's manufacturers, 

retailers, financial and service industries. These companies need 

insurance coverage if they are going to continue to produce and 

sell useful products and services, and provide meaningful jobs to 

thousands of Connecticut citizens. 
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A number of factors have contributed to the crisis including: 

general inflation, expanded court imposed interpretations of 

insurance contract coverages, relaxed underwriting principles 

during periods of high interest rates and market place 

competititon. 

CBIA believes that the insurance companies can solve their 

own problems as they relate to these factors. The insurers can 

design new insurance contracts forms, draft new more expansive 

exclusions to coverage, stop assuming certain risks altogether and 

set premiums at substantially higher prices to better reflect 

underwriting risks. 

However these actions will not help our members or the 

state's cities and towns, local school boards, doctors and 

hospitals, other professionals, non profit agencies or daycare 

centers which need insurance coverage. As consumers we need 

reasonable and fair tort reforms that restore concepts of fault as 

the basis of liability and improve predictability concerning the 

size of potential awards. 

Clearly, the price and availability of insurance has been 

affected by skyrocketing litigation costs. Insurance companies 

and self insurers can not escape the impact of increases in the 

number of lawsuits and size of court awards. Unpredictability has 

also contributed to this price spiral becuase of the need to 

provide for greater contingencies in the premium rate and 

pressures created on the reinsurance market. 

CBIA believes that House Bill 6134^ "An Act Concerning Tort 

Reform" is an excellent start at restoring balance and 

predictability to our tort system. 
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However, we would urge the Committee to add a provision to 

the bill to adopt a "modified" comparative negligence standard for 

Connecticut's product liability statute. Such an amendment would 

bar a plaintiff whose own actions are more than 50% responsible 

for his/her injury from suing the product manufacturer. Such a 

change would make our product's law consistent with other 

Connecticut tort law and help promote responsible use of products. 

This proposed change was overwhelmingly recommended (8 to 1 vote) 

by the Law Review Subcommittee of the Governor's Task Force on 

Insurance Cost and Availability. 

Regarding specific sections of HB 6134, CBIA would like to 

offer the following comments: 

Section 1. Reasonable restrictions on contingent fee 

contracts can improve a plaintiff's share of an award and 

help reduce the "shadow" effect that large contingent fees 

have on court awards without impeding access to the courts. 

The specific sliding scale proposal contained in this draft 

is quite generous when compared to legislation enacted or 

porposed in other states. 

Section 2. Structured payments of future damages awards are 

an effective mechanism for reducing the cost of resolving 

claims while still providing full compensation to a 

successful plaintiff. CBIA believes that this section should 

be amended to: (1) apply structured payments to all future 

damage awards above a $100,000 threshold and (2) require the 

trial judge to structure the payments in accordance with 

sound annuity principles. 
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Section 3. The abolishment of the doctrine of "joint and 

several" liability and the establishment of a system of 

"several" liability under which each defendant pays only the 

amount of his or her liability is critically important to any 

meaningful tort reform package. The present system unfairly 

penalizes the "deep pocket" defendant, is inconsistent with 

Connecticut's comparative negligence law and produces 

substantial uncertainty among insurance and reinsurance 

underwriters. 

Sections 4 through 5. The extension of last session's 

medical malpractice "collateral source" legislation to other 

tort actions and the inclusion within the offset of other 

sources of third party payments are necessary elements of 

meaningful tort reform. However, we would propose that wage 

continuation plans should be substituted for the life 

insurance provision contained in section 5. 

Section 7. The exclusion remedy provision of this section 

would help restore the intent of the Dram Shop statutes. 

Section 9. A trial judge should reduce the award against 

other tortfeasors by an amount equal to any pre trial 

settlement. 

Section 10. Strong sanctions should be applied against any 

person filing a frivolous complaint, civil action or 

pleading. Nuisance suits clog the court system and cost 

innocent parties great expense to 1itigate. However, CBIA 

believes that attorneys in our state courts also should be 

held to the same standards for filing reasonable allegations 

as are imposed in the Federal Courts by rule 11. 
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Sections 11 through 17. Reforms concerning the way medical 

malpractice cases are handled clearly should be considered as 

part of any overall tort reform package. Consumers of 

medical services are clearly paying the substantial cost of 

defensive medicine as well as the expense of higher medical 

malpractice insurance. Even more importantly services for 

certain high risk practices are becoming less available. 

Qualifications of expert witnesses and medical screening 

panels may help restore fault as the basis of liability in 

this important service area. 

Section 18. Municipal liability should be clearly defined to 
/ 

help restore predictability to this area tort law. As local 

taxpayers and residents who relie on the provision of 

minicipal services, we all have a direct stake in helping to 

restore balance to present situations. 

Section 19. Many employees of our member companies serve as 

voluntary officers and directors of non profit organizations. 

They are an important resource to those organizations and 

their ability to provide community services. The standard 

imposed by this section is an important step toward the 

alleviating the Directors and Officers liability insurance 

crisis faced by non profit organizations. However, CBIA 

believes that its provisions should apply to other non 

profits in addition to 501(c)3 organizations. 



In conclusion, CBIA has joined with about 40 other 

organizations in support of these basic tort reforms. These 

organizations represent business, licensed professionals, 

municipalities, school boards, non profit institutions, and health 

care providers. Regardless of their individual positions on 

insurance regulations, all these groups agree that restoring 

concepts of fault in lawsuits and improving their predictability 

are essential ingredients to any action to solve the insurance 

crisis. 

Passage of HB 6134 would be an important first step in 

meeting this goal. However, additional legislative action will 

have to focus on important issues not addressed in this bill. As 

an example, CBIA believes that its possible to modify how we 

compensate plaintiff for noneconomic damages and to improve their 

predictability, provide reasonable levels of compensation and meet 

any state of federal constitutional challenges. The development 

of such a system should continue to be a priority for this 

legislature. 
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STEPHEN B. MIDDLEBROOK 

VICE PRESIDENT & GENERAL COUNSEL 

AETNA LIFE & CASUALTY 

IN SUPPORT OF 

RAISED COMMITTEE BILL NO. 6134 

March 31, 1986 

Members of the Commit tee , with your indulgence, I would like to of fe r into the 
record of this hearing several documents t h a t a re highly relevant to Raised 
C o m m i t t e e Bill No. 6134, some of which will be referenced in my testimony: 

1. The February, 1986 "Report of the Tort Policy Working Group on the 
Causes, Extent and Policy Implications of the Current Crisis in Insurance 
Availability and Affordabil i ty." 

2. The January 30, 1986 "Repor t of the [Connect icut] Governor's Task Force 
on Insurance Costs and Availability" and, particularly, the Introduction to 
t h a t repor t and the section enti t led "Repor t of the Law Review Commit -
tee , " toge ther with appendices and exhibits there to . 

3. A March, 1986 s t a t emen t by the American Corporate Counsel Association 
— a national organization of some 7,000 corporate lawyers — which 
recommends several principles to be considered in any legislation dealing 
with to r t law reform. (To be furnished later .) 

Each of t h e s e m a t e r i a l s g e n e r a l l y e n d o r s e s t h e a p p r o a c h e s you a r e now 
considering in Raised Commi t t ee Bill No. 6134. Together they represent the 
views of many interested par t ies (mostly outside of my own industry) on the 
need f o r f u n d a m e n t a l c h a n g e s in our t r o u b l e d t o r t l i ab i l i ty s y s t e m . 

Today, I would like to review with you arguments in support of two of the key 
provisions in the bill under consideration — replacement of joint and several 
liability with several liability only, and repeal of the collateral sources rule. I 
would also like to make a few comments about a cri t ical area not addressed by 
the pending legislation -- providing l imitat ions on, or guidance for , the awarding 
of noneconomic loss. And finally, there a re some corrections and additions we 
are suggesting to the Commi t t ee bill, and I will simply reference these in my 
wri t ten test imony which I'll leave with you. 

Joint and Several Liability 

As you know, Connecticut adheres to the common law doctrine of joint and 
several liability. Under this doctrine, if two or more persons hurt someone, and 
do so negligently, the injured person can recover all_ of his damages from any 
one of them he wishes, regardless of re la t ive degrees of faul t . This gives a 
p la in t i f f ' s lawyer a strong incentive to pick the candidate with the most assets 
or the most liability insurance — the deepest pocket . He can, but doesn't have 
to, name the other negligent persons as defendents . As long as he can establish 
that the negligent conduct of any one of them was a proximate cause of ths 
p la in t i f f ' s injury, that person is liable for everything, not just his proportionate 
share. 
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From a pla int i f f ' s point of view, this is a pre t ty good deal. Fair f rom his 
standpoint . Very fa i r . I don't need to spell out for this Commi t tee the leverage 
opportunit ies that this doctr ine gives to p la int i f f ' s counsel in se t t l ement 
discussions. Finding a richly insured defendant is like winning a lo t tery . Regard-
less of the degree of faul t , the mere presence of such a defendant certainly 
sweetens the se t t lement sweepstakes. 

Why do we have such a law? Well, i t ' s been around for a long t ime. It made 
sense, perhaps, in a day when plaint i f fs could recover for losses caused by 
others only if they themselves were without faul t — when they were not 
themselves contributorily negligent. If you were "squeaky clean", the law said, 
you should get full compensation for your injury f rom anyone whose negligence 
was a proximate cause to your loss. But if you were the least bit negligent 
yourself, you got nothing from anyone. 

Whatever the fairness of that law might have been, today i t ' s unduly harsh and 
unfai r . It 's harsh and unfair because the rule of contr ibutory negligence no 
longer applies in this s ta te . Under our current law, a plaintiff can be up to 50% 
responsible for his own^ accident and still recover, on an apportioned basis, f rom 
a negligent defendant . That strips away the just i f icat ion for the prior law. As 
Professor Prosser -- the dean of tor t law in this country — has put it: 

"There is an obvious lack of sense and justice in a rule which permits the 
ent i re burden of loss ... to be shouldered onto one alone, according to the ... 
existence of liability insurance, the p la in t i f f ' s whim or spit^, or his collusion 
with the other wrongdoer, while the la t te r goes scot f ree . " 

If you go forward with the proposal in Raised Commi t t ee Bill No. 6134, you 
wil l not be a l o n e . Seve ra l j u r i s d i c t i o n s have a d o p t e d such a r u l e . (New 
Hampshire, Vermont, Kansas, Ohio, and New Mexico). And many other s t a t e s 
a re now considering i t . In reviewing the propriety of a full abrogation, the 
Kansas Supreme Court — some eight years ago ~ found "nothing inherently fa i r 
about a defendant who is 10% at f au l t paying 100% of the loss." And it could 
find "no social policy that should compel defendants to pay more than their fair 
share of the loss." 

And, finally, the federal government ' s report that I r e fe r red to earl ier also 
recommends elimination of the joint and several doctr ine except in l imited 
c i rcumstances involving concerted act ion to hurt people. The report c i tes the 
conversion of that doctrine over the years into a deep pocket social policy — a 
policy that has caused numerous defendants such as governments, larger corpora-
tions and other well-insured ent i t ies to be added to lawsuits under c i rcum-
stances where their involvement is only tangent ia l . 

*Sec. 52-572h, C.G.S.A. 
2 

Prosser, Law of Torts, Sec. 50 (4th Ed. 1971). 

3 
Brown v. Keill, 580 Pac. 2d 867 (1978). 
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ColJateral Sources Rule 

The federa l report also recommends that collateral sources of compensation be 
considered in determining p la in t i f f ' s ul t imate damages. And tha t is the second 
issue I'd like to address - - the elimination of the collateral sources rule as 
provided by Sections 4-6 of the raised commit tee bill. 

The common-law rule — operat ive in Connecticut except for medical malprac-
t ice c la ims ~ prohibits any recognition of benefi ts paid to an injured party by 
sources other than the to r t f easo r . These col lateral sources cannot reduce the 
damages recoverable from the to r t feasor , regardless of how fully they have 
mit igated the plaint i ff ' s loss. The most common collateral benefi t is, of course, 
insurance proceeds. 

Connect icut adopted this peculiar rule in a case decided some 75 years ago. 
The plaintiff had successfully argued that a railroad was responsible for sett ing 
f i re to his property. The railroad then tried to of f se t its liability by the amount 
of the plaint i f f ' s f i re insurance. The court said "no", reasoning tha t this would 
c r e a t e a windfall benefi t to the wrongdoer. 

Last t e rm, with the enac tment of P.A. 85-574, "An Act Concerning the 
Admissibility of Collateral Source Payments in Medical Malpractice Actions," 
the col lateral source rule was significantly amended in medical malpract ice 
cases. The purpose of this legislation was to allow an equitable reduction in 
malprac t ice awards so tha t malprac t ice insurance premiums could be stabilized 
with savings passed on to the ci t izens of the s t a te of Connect icut . A similar 
logic applies to abrogating the rule across the board. 

Under the 1985 Act, the judge must o f f se t f rom any jury award the amount of 
various types of payments specified by law. These include most forms of 
accident and hospital insurance benef i t s . Life insurance benef i t s and benef i ts 
conditioned on a legal right of subrogation, however, are not deducted. This 
exception to the col lateral source rule does not apply to any fu tu re benefi ts to 
which the injured party would be ent i t led. The Connecticut ac t was modeled 
a f t e r s imi la r F lo r ida l e g i s l a t i o n , which has su rv ived^an equa l p r o t e c t i o n 
challenge under both the federa l and Florida consitutions. 

Our tor t system, should, of course, provide full resti tution for an injured par ty ' s 
loss. But many observers now question the justice of a rule that provides 
damages for earnings never lost and expenses never incurred. The col lateral 
source rule places the plaintiff in a be t t e r financial position than prior to the 
injury. That breaches principles of fair compensation. It also c r ea t e s undesirable 
incentives to prolong medical t r e a t m e n t and delays return to work. Finally, in 
the case of public sources of compensation, it has the e f f e c t of requiring 
ci t izens to pay compensation twice ~ once as taxpayers, and once as consumers 
of the product causing the injury. 

4 

Regan v. New York & New Eng. R. R., 60 Conn. 124, 22 Atl. 503 (1891). 

^P in i l l o s v. C e d a r s of Lebanon Hops i t a l Corp . , 403 So.2d 365 (1981) 
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Part of the rat ionale behind the rule is tha t windfalls ought to benef i t the 
plaint iff , not the wrongdoer. But that rationale really t ransforms the tor t law 
goal of compensating the injured party into a punitive purpose — something our 
misdemeanor laws and sa fe ty regulations are far be t t e r equipped to achieve. 

Historically, the col lateral sources rule developed a t a t ime when an injured 
party either shouldered medical and hospital expenses or received chari ty. 
Contemporary society is inundated with various risk t ransfer devices which 
protect injured individuals. Today individuals may be protec ted by employee 
health insurance plans, heal th maintenance organizations, Medicare, Medicaid, 
Social S e c u r i t y , w o r k e r ' s c o m e p n s a t i o n , and s ick l e a v e , t o n a m e a f e w . 

There is no basis for limiting the 1985 modificat ion of the col lateral sources 
rule to a specif ic class of tor t cases. Now is the t i m e to rec t i fy this situation 
and extend the modif icat ion to all tor t cases. 

Noneconomic Damages 

Finally, I'd like to address a dif f icul t and sensitive issue that is not t r ea ted by 
Raised Commi t t ee Bill No. 6134. And that is the need to impose l imitat ions on, 
or guidelines fo r , the awards for intangible losses, generally re fe r red to as 
"noneconomic" damages. Awards for these types of losses have become a major 
component of se t t l emen t s and jury verdicts in the to r t a rea . The lack of any 
statutory guidance in this area has produced a great deal of uncer ta in ty . This is 
an important a rea tha t must be addressed if we a re to make liability losses 
more predictable and insurable. 

Several other s t a t e s have addressed this issue by imposing a ceiling on 
noneconomic damages. That approach does appear to be an e f f ec t i ve means for 
constraining costs , but it has st imulated several s t a t e consti tutional challenges, 
some of which have been successful . 

I would not be so bold as to o f fe r an opinion as to how caps on noneconomic 
damages would f a r e consti tut ionally in this s t a te . There is a landmark decision 
by our Supreme Court , however, tha t does of fe r some useful guidelines as to 
how the subject could be t reated^ successfully by this legislature. That case, 
captioned as Gent i le v. A l t e rma t t , upheld our no-faul t motor vehicle insurance 
ac t — a law tha t , as you know, el iminates noneconomic damages for non-serious 
automobile acc ident injuries. 

Without belaboring the Genti le case, I think it fa i r to say tha t this legislature 
can consti tutionally address noneconomic damages by abolishing, on the one 
hand, the open-ended common law doctrine in this area and creat ing, on the 
other hand, a new law tha t seeks to impose more predictable s tandards or 
reasonable a l te rna t ives for set t ing these awards. 

. At this point, we can only recommend that at a minimum the General Assembly 
pledge itself t o have this issue reviewed with ca re and with commitment . A 
commission could be established for such a purpose, with a mandate to identify 

6169 Conn. 266 (1975) 
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viable al ternat ives , expose them to public debate , and make specific proposals 
and recommendations to this Committee or the General Assembly in t ime for 
full consideration during its next session. I urge you to provide for such a 
commiss ion in any leg is la t ion you r e p o r t out f r o m th i s C o m m i t t e e . 

Thank you for your patience and your t ime . We do have some suggested 
corrections and additions, but I will simply leave these with you in the form of 
writ ten test imony. 

-5-
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Suggested Amendments to 

Raised Commi t tee Bill No. 6134 

The s t ruc tured payments provision (Section 2) should be amended to allow 

par t ies to negot ia te se t t lements even a f t e r verdict without negative tax 

consequences. It should also provide for periodic payments of ail fu tu re 

economic damages and all noneconomic damages when a threshhold amount has 

been reached, with the amount a t t r ibutable to noneconomic damages for pain 

and suffer ing terminable upon the death of the plaintiff . In addition, this 

Section need not distinguish between types of defendants . 

The several liablity provision (Section 3) should more clearly spell out the 

mechanics of apportioning faul t among defendants; fur thermore , it needs to be 

be t t e r re la ted to Section 9. 

The col la tera l sources provisions (Sections 4, 5 and 6) should dele te l ife 

insurance and add cer tain income replacement plans to the list of col lateral 

sources. In addition, the o f f se t for the c la imants costs for securing such 

col la teral sources should specify a t i m e f r a m e when insurance premiums are 

involved. 

The "frivolous suit" provision (Section 10) should add a defendant counterclaim 

right for vexatious suits. 
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The following new provisions should be added to RCB 6134: 

a p rov is ion r e q u i r i n g t h e i t e m i z a t i o n of jury a w a r d s i n t o a p p r o p r i a t e 

component parts such as past and fu tu re economic damages, noneconomic 

damages, e tc . ; 

a provision to amend C.G.S. 52-192a to provide tha t prejudgment interest 

begins to run f rom the date of o f fe r rather than the da te of t he complaint; 

a provision to amend P.A. 85-429 to allow fai lure to wear a seatbel t 

as evidence in mitigation of damages; 

a provision to fac i l i t a te be t t e r use of pre-tr ial arbi t ra t ion by providing 

appropria te incentives to the part ies; 

a provision to extend Connect icut ' s comparat ive faul t s tandard to products 

liability cases; 

a provision to reduce uninsured motorist insurance costs by prohibiting 

"stacking"; 

a provision to repeal C.G.S. 14-295; 

a provision to ei ther repeal the current Connect icut s t a tu to ry provision 

for punitive damages in products liability cases or to amend such law to 

provide that the measure of punitive damages in such cases be the same as 

under common law; 



a Resolution supporting a Judicial Department rule change 

to require in a medical malpract ice action a "ce r t i f i ca t e of mer i t" f rom a 

physician as evidence of sat isfact ion of Connecticut P rac t i ce Book require-

ments; 

a Resolution supporting a Judicial Department rule change to adopt current 

Rule 11 of the Federal Rules of Civil Procedure. 



Alan W. Hayes 
95 Pepperbush Way 
Windsor, CT 06095 

Testimony presented before the Judiciary Committee, Public Hearing, March 31 
1986, State Capitol, State of Connecticut 
Subject: Against: Tort Law Reform. (HP>(ol3f) 

It is my understanding that this committee is charged with the respond 

bility of obtaining public comment on proposed reform to the Connecticut 

Statutes with regard to Tort Law. I come before you today as a resident 

of this State, as a husband, a father, and a family member who has been 

touched by the existence of Tort Law. Two years ago today (March 31, 

1984) my only son was killed in a one car accident. The car which he 

was driving, failed to negotiate a curve, jumped the curb and struck a 

tree broadside. The one passenger with my son at the time, was thrown 

through the sun roof suffering severe lacerations to the head and face 

and injuring his right arm. My son's head struck the dashboard, crushing 

his skull causing multiple contusions to the brain. He died six hours 

later. 

Two months after we had buried our son, I received a call at my place 

of employment from a law firm representing the family of the passenger 

who survived the accident.. I was, informed that it had come to their at tent.; 

that an estate in behalf of my son had been opened in Probate Court. They 

were therefore, contacting me as exccutoi, to give notice that suit against 

my son's estate was being filed for pain and suffering incurred by then-

client. ]f ] remember correctly mv response to this notice was less than 

civil. As you could imagine, at that time, Trial Lawyers were not my 

favorite people - nor was the presence of Connecticut Tort Law. 
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Why-then am There-? 

The grieving and the search for an attempt at recovery from the violent 

and unexpected death of a loved one, does take you on unexpected journeys. 

In my case, I have become a volunteer at the very Trauma Center in which 

my son died. 

As a parent who has lost a child, through a violent and senseless accidrnt 

I have found that working with families who are going through what I have 

gone through, and continue to go through, (you see, you never really get 

over such a trauma^ you learn to live with it - it stays with you forever) 

I have found that I have the potential to ease their pain just a little, 

by letting them know that they are not alone and if I can do that, then 

maybe - just maybe, my son's death can, to me anyway, have some meaning. 

I volunteer 3 nights a week from 4:30 to 11:00 p.m., after working a full 

day at my regular place of employment. Since June of 1985 I have volunteered 

several hundreds of hours at the Trauma Center and have worked with no 

fewer than 100 victims and/or their family members. I state this only 

to bring credibility to what I wish now to say, not for any other reason. 

I am before vou today to implore you not to mange the existing Tort 

Law bv placing any cap or type of additional restriction on award judgement c.. 

No amount of money can atone fur a iife that has. inexorabl y, in mid 

heartbeat., been forever altered. How can i t be possible for anyone to 

say that because you were found in a set of circumstances beyond voui 

control, and that you were in the wrong place at the wrong time and as 
fivicl 

h result of that, you art- now bj ind, oi a par a o; quadiap J eq i e^y ou r pa .in 
CNk y )-c 

and suffer irig r.^worth a set amount arid^w i 1 ; [k awarded j r, fnt. rementa • 

payments based on some schedule not at all related to rea; world coridi t ions. 
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| If you could look into the eyes and faces of the Trauma Victims and 

their families that I see night after night, if you could walk with them 

into the ICU's holding the hand of a father, mother, son, daughter - anyone 

- after they have been told of their loved one's injury or death, there 

would be no need for this public hearing. Because, you would be trying 

to find a way to strengthen these people's rights, not lessen them. 

I stood at the foot of a bed one night - not that long ago - when 

a young accident victim had just been told that he would not.regain the 
/ 

/ 

use of his arms or legs. Trying to console him a member of his family 

bent close to him. and said "your alive, we can start over, we can start 

from here". His response has been burned into my memory forever. His 

eyes rested on the face of one of his family and he said just, two words 1 W "big deal" . 

I want you, to say to me now, here, in front of everyone present 

in this Chamber that what is proposed in this bill under consideration 
-foZ TKepe?. ~Resr/r^r/oAi 

is going to rnmirnmtmmmimmmimmmt to that young man. I want you to tell me 

that any amount of money is going to make him well again, that it is going 

to ease the physical pain he is going to nave for the rest of his life 

" remember he is a young man and he will ;ive and because of existing 

medical knowledge is expected to have a "normal" lite span. 

Now: What about the voung man that was with my son. They were friend", 

you know - close friends. My son was 18 when he died. He owned his own 

|| car, it was jn his name and insured by him under his own policy. The 
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estate that was opened by me as his father was to release his checking 

account ($300.00) to help defray his funeral expenses. There was no estate. 

What about his friend then? There is no denying that he had survived 

an event that in all probability has changed his life forever. God only 

knows u/hat pain and suffering he has gone through - and will go through 

but he has no recourse open to him under current law. My sor, had his 

best friend die in his arms almost one year to the day before he himself 

died. I know the pain and anguish he went through the last year of his 

life. The nightmares, the cold sweats the screams at night, that is 

what we should be doing here today - finding a way to help these people 

the survivors of Trauma. 

The single most element that separates this country from the rest 

of the world is the value we hold to human life. Above all else this 

one concept sets us apart. Vet here we are, gathered in open formum discuss-

ing ways to cheapen human dignity, to put a price limit on suffering anguish 

and pain, to capitulate to the contrived whimsical fantasy of an industry 

who wishes to eliminate all risk from the business of taking risks. As 

it now stands the insurance industry is exempt from most antitrust laws. 

Do you truly understand what the insurance industry is asking of this State? 

They are asking you - us - me, to absolve them of past financial 

mismanagement and set themselves apart from any other business. They 

are asking you to guarantee them an annua] profit by Jaw. A profit made 

from the stripping away of human dignity. 

If your decision is to support them in this travesty 1 hope 1 never 

see you at the entrance to the Trauma Center, and if I do, I pray the 

doctors and medical support systems can make you or your loved one whole 

once more . . . but at what price9 
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AND ASSOCIATE GENERAL COUNSEL 

THE TRAVELERS 
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BEFORE THE 

JUDICIARY COMMITTEE OF THE CONN. GENERAL ASSEMBLY 
MARCH 31, 1986 

I thank you for the opportunity to be here today to discuss 

the need for tort law reform as a means of helping to remedy the 

current liability insurance crisis. 
/ 

When my contemporaries and I started to practice law, our 

tort system for centuries had been one in which liability was 

based on fault, and damages were predicated on compensating the 

claimant for his actual losses. Since the 1960s, we have steadi-

ly moved to a system primarily focused on compensating the 

injured party, with little attention being paid to his actual 

losses, other than having them serve as a prerequisite for a 

recovery. Further, the party held responsible for the largest 

amount in damages is most likely to be the one with the greatest 

resources, not the one with the greatest fault. 

Courts and legislatures have consistently expanded defini-

tions of who can be sued and on what grounds. The scope of 

governmental and charitable immunity has been reduced or elimi-

nated. Liability without fault has been expanded from persons 

engaged in unusually dangerous activities to manufacturers of 

normal products. Comparative negligence has replaced the total 
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bar to recovery of contributory negligence. Joint and several 

liability has been expanded from persons acting in concert to 

parties who happened to have been sued at the same time. 

Judges by their interpretation of the law have created 

rights and remedies that previously were the province of the 

legislature. Illustrations are the contraction of the 

employment-at-will doctrine and holdings that real estate owners 

are responsible for injuries, including rapes, caused by persons 

illegally upon their premises. 

Not all of these changes are either bad or undesirable. 

However, cumulatively, they have had a serious impact on who will 

bear the risk of loss in our society when a misfortune occurs. 

It has become fashionable for courts to reject the concepts 

of deterrence and compensation upon which tort law had been con-

structed, in favor of seemingly more enlightened theories based 

largely on concepts of availability of insurance and risk spread-

ing. 

The New Jersey Supreme Court in Beshada v. Johns-Manville 

Products Corp. (1982) stated "manufacturers and distribu-

tors... can insure against liability and incorporate the cost of 

insurance in the price of the product." The court then went on 

to say that the likely increase in premiums to compensate for 

unanticipated risks was "not a bad result." 
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) An almost classic example of such compensation-oriented 

liability findings is the California Supreme Court1s decision in 

Bigbee v. Pacific Tel. & Tel. Co. (1983) . In that case, a man 

was injured when an allegedly intoxicated driver lost control of 

her car, veered off the street into a parking lot, and crashed 

into a telephone booth in which the man was standing. Suit was 

brought against the companies responsible for the design, loca-

tion, installation, and maintenance of the telephone booth. The 

Court, in an opinion authored by Chief Justice Rose Bird, found 

that the risk that someone might veer off the road and crash into 

the telephone booth was not unforeseeable as a matter of law. 

The Court also determined that it was of no consequence that the 

harm to plaintiff came about through the negligent or reckless 
I 

acts of an allegedly intoxicated driver. In a concluding foot-

note, Chief Justice Bird stated that "there are no policy consid-

erations which weigh against imposition of liability" against the 

defendants, and referred specifically to "the probable availabil-

ity of insurance for these types of accidents . . . ." 

The Erosion of Proximate Cause 

Traditionally, tort law has sought to place liability only 

upon those persons whose wrongful conduct actually caused an 

injury. This principle is the foundation of the legal concept of 

"proximate cause." It requires a direct relationship between a 
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given cause and effect. For some time, however, proximate cause 

has been ignored in many cases. 

The increasing use of joint liability to shift the cost of 

compensation to "deep pockets" has been one such situation. 

Joint liability originally developed where defendants were acting 

in concert. At the time, a plaintiff who contributed, even 

partially, to his own injury was barred from any recovery. Over 

the years, however, joint and several liability increasingly has 

been used to make a defendant with only a limited role in causing 

an injury bear the full cost of compensating the plaintiff, even 

in those cases where the plaintiff may have been largely respon-

sible for his own injury. 

Although it was not a joint and several case, the following 

illustrates the point that a defendant with little fault can bear 

the greatest burden. In the case of Garcia v. City of South 

Tucson (1978) , an Arizona police officer was paralyzed when he 

was accidentally shot by a fellow officer during a shoot-out with 

a gunman holed-up in a house. The plaintiff won a $3.6 million 

judgment against the City of South Tucson because of inadequate 

training given the officer who shot him. The city was faced with 

bankruptcy because the judgment was nearly 36 times the amount of 

its liability coverage. It eventually paid the judgment by 

raising a $2.1 million municipal revenue bond, giving the injured 

officer some land, and paying off his worker's compensation 

benefits. 
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The Increase in Tort Judgments 

Another area of great concern is the explosive growth in 

tort damages awards over the last decade. Such damage awards are 

brought on by expansive tort theories and the quest for the "deep 

pocket". 

The number of million dollar verdicts in the United States 

has increased each year from 24 in 1974 to over 400 in 1984. 

According to the Rand Institute, large awards in 

medical-malpractice and product liability cases are the greatest 

area of growth in the civil jury system. Preliminary figures for 

1985 indicate average verdicts in each of these areas will exceed 

$1 million for the first time. 

Connecticut Judicial Department statistics show that filings 

of medical malpractice and product liability cases increased 126% 

and 60%, respectively, between 1979 and 1985. Other tort claims 

increased only 19%. Clearly, the large verdicts become a target 

to shoot for. 

Much of the increase in tort judgments has come in the form 

of non-economic damages, such as pain and suffering, mental 

anguish, and punitive damages. These damages are inherently 

uncertain and, in recent years, have resulted in some staggering 

awards, even in situations where there is little or no pain and 
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suffering. In a case now pending before the Supreme Court, Aetna 

v. Lavoie (1985), Aetna was found to have acted improperly in 

paying only $1,580 on a health insurance claim of $3,320. The 

Alabama Supreme Court subsequently upheld the jury's award of 

$3.5 million in punitive damages as not excessive. 

The intellectual force driving this expansion of tort law is 

the desire to provide benefits to the unfortunate. But the 

primary beneficiaries of expanded tort liability have not been 

the unfortunate. One of the most controversial areas in tort 

reform is the extent to which damage awards are absorbed by 

attorneys' contingent fees. According to the Rand Corporation 

study of liability cases from asbestos-related injuries, attor-

neys • fees consumed 63 percent of all damage awards. Should the 

cost of settling all asbestos-related claims ultimately reach the 

$4 0 billion expected by some experts, attorneys' fees will 

account for $24.2 billion of the total. This means that attor-

neys' fees and litigation expenses are outstripping plaintiff 

compensation by nearly 2 to 1. Clearly something is wrong with a 

system whose processing costs are twice the value of the end 

product it produces. 

Conclusion 

When you consider all of these recent trends in tort law, it 

is easy to see why insurance companies are shying away from 

liability coverage. It is becoming impossible to measure poten-

tial liability, and if insurance companies cannot measure the 
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risk of exposure, they have no basis upon which to compute rea-

sonable premiums. 

We must attack this problem at its roots by seeking to 

reform tort law. The bill before you today contains, in my 

opinion, many of the needed changes. 

However, we also need a change in the attitudes of our 

courts. Activist judges, not legislatures, have made most of the 
/ 

changes in tort law doctrine that have produced the liability 

explosion. There has been a blurring of the line that used to 

separate the legislative and judicial functions of our govern-

ment. That separation of powers needs to be re-established. 

Also, juries have been conditioned over the years to believe 

that multi-million dollar non-economic damage awards are reason-

able and do not place an undue burden on defendants and their 

"deep pocket" insurers. This is simply not the case, as indicat-

ed by the present situation in Connecticut concerning 

affordability and availability of insurance. 

Apologists for the existing system have attempted to place 

the blame for the current situation on the insurance industry. 

The fact that the insurance industry alone cannot be blamed for 

today's liability crisis was emphasized in a recent statement by 

New York Mayor Edward Koch. He noted that the City of New York 

has had an "exponential growth" in its liability payments in 
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personal injury cases — from $24.2 million in 1977 to $114.2 

million in 1985, a 375 percent increase. Since New York City is 

totally self-insured, Mayor Koch observed that insurance prac-

tices have nothing to do with their increase in liability. 

Instead, as I have attempted to point out, we must look to the 

underlying trends in tort law for an explanation of our present 

insurance crisis. Unfavorable trends that must be corrected by 

the passage of such legislation as Committee Bill 6134. If they 

are not corrected, I am afraid we may be forced to learn to live 

with the high costs and insurance availability problems resulting 

from the transfer of risk from the parties at fault to society at 

large. 
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TO: JOINT JUDICIARY COMMITTEE 
FROM: Paul Timpanelli, First Selectman 

Town of Trumbull 
RE: Public Hearing 

March 31, 1986 

Distinguished Committee Members: i h & M M I 

Good Morning. 
At present the Town of Trumbull, Connecticut, like many 
municipalities in Connecticut, Trumbull's insurance 
premiums have risen dramatically while the amount of 
coverage has been diminished substantially. 
Our annual cost for insurance rose from $176,686 last 
year to $610,103 this year. I believe in light of the 
disclosure of insurance company profits, and executive 
salaries, that these price increases coupled with 
corresponding reductions in coverage are unconscionable. 
We in the Town of Trumbull have decided to do more than 
complain about the cost of insurance. We have filed suit 
under the Connecticut Unfair Trade Practices Act to 
recover more than $400,000 in unjustified profits. It 
is my hope and belief that if these price increases on 
the part of insurance companies are justified, then this 
information will be disclosed as part of the discovery 
process of the law suit. 
But, until the insurance companies are prepared to 
disclose the necessary information to prove that increased 
litigation and liability awards are indeed the cause of 
the insurance problem, then I will not support any 
legislation that will result in the lessening of the 
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legal rights of the people of Trumbull, or limit their 
access to the court system, indeed, the very existance 
of our lawsuit for redress of grievance, lends credence 
to any argument that would oppose the curtailment of 
our judicial system. 
In the interest of easing the burden on your ears this 
morning, I have kept my remarks as /brief and to the 
point as possible. Are there any questions you may 
have for me concerning our municipal experience of our 
lawsuit? 
Thank you very much for affording me this opportunity 
to be here this morning. 
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TESTIMONY AGAINST "TORT REFORM" BILLS INCLUDING 
JOINT AND SEVERAL LIABILITY AND PAIN AND SUFFERING 

My name is James Vermuelen and I appreciate the opportunity 

to testify before the Connecticut State Legislature's Judiciary 

Committee, 

Asbestos Victims of Airier ica was conceived by me, and born in 

the spare bedroom "office" of my home a few years ago when it 

became obvious that my plight as an asbestos victim was being 

totally ignored. Not only by our workers compensation in the 

state, but also by the federal government and by the industries 

who caused my injury. 

We now have members throughout the United States. The 

plight of the asbestos victim is beyond anything I had 

anticipated when I began AVA, and the astonishing growth rate of 

Asbestos Victims of America clearly denotes that victims are 

demanding to be heard. 
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I am certain there are those who are wondering, how 

can an asbestos-diseased person look so well and be so ill? 

Let me inform you that when I am seated, completely at rest, my 

heart is working at maximum capacity to process oxygen through 

my blood stream. Consequently, many asbestos victims die of 

heart failure. We have lost. our immune defense mechanism 

against the common cold, we quickly develop pneumonia and die. 

Our death certificates will state cause of death as heart 

failure, or pneumonia. I doubt that these certificates will 

contain the statement "caused by asbestosis". Should we escape 

heart failure or pneumonia, while we slowly suffocate, only in 

the final stages of asbestos caused suffering will our physical 

appearance begin to deteriorate. rapidly, and visibly. Our 

appearance will then be comparable to the pathetic photographs 

of prisoners released from the concentration camps in Germany 

after World War II. I doubt that anyone - having seen those 

photographs - can ever forget those stark, visual portrayals of 

human suffering. 

As I understand, your Committee is considering 

legislation to change the joint and several liability law. Any 

change in the doctrine of joint and several liability will 

devastate the claims of asbestos victims. For instance, four 

companies that manufactured asbestos products have filed 

Chapter XI bankruptcy, including Johns-Manvi1le. Juries have 

found these companies responsible in the neighborhood of 50-60% 

of some claims. Right now there are over 20 manufacturers of 
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asbestos with a myrian of insurance companies with billions of 

dollars in assets who will now pay the entire amount of asbesto 

victims' claims. 

If this doctrine of joint and several liability is altered 

in any way Connecticut asbestos victims will suffer. They will 

only be paid 40 to 50% of their damages by.the remaining 

companies who are solvent, many of whom are as guilty as 

Johns-Manville. 

You may not. understand the disease process that an 

asbestosis victim undergoes, but in many, if not most cases, 

there is a latency period of anywhere from 20 to 30 years. 

Consequently, many times a person is not diagnosed with having 

asbestosis until after he retires or otherwise has no loss of 

wage-earning capacity. Indeed, since asbestosis is an 

irreversible, untreatable disease process, the medical bills 

that a person may incur are nominal. 

Therefore if the proposed legislation is adopted, then an 

asbestosis victim who each day slowly suffocates to death will 

be entitled to only a portion of his losses under the proposed 

legislation. I don't see how you can justly limit damages for 

pain and suffering if it is too great and at the same time take 

it away from the other end because Johns-Manville is riding in 

bankruptcy. 

You will see, quite often in the early stages, sick lungs 

don't show. 
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I was born of Dutch parents who were strict disciplinarians. 

I joined the navy at the age of 17, during World War II. To me, 

military discipline was an extension of the strict rules at 

home. I was injured in the Philippines and honorably discharged 

in 1946. 

When I went to work for industry, I just knew that they 

(like my parents) would never knowingly let me do anything 

that would harm me. I felt that if I worked hard and applied 

myself, I would be rewarded and protected. Personally, I feel 

it would have been more merciful for me to have been killed in 

action while defending our nation, than to die this lingering 

death inflicted upon me by industry, whose right to operate (and 

make money), I hoped to preserve. 

In 1957, I went to work for what was then known as the 

Johns-Manville plant in Sockton, California. I worked for 

Johns-Manville from 1957 to 1966. We were constantly exposed to 

asbestos fibers throughout the entire plant. 

Management never told us asbestos dust was harmful. The 

only thing I knew about asbestos was the use to which it was 

applied. 

Because of all this dust, when we left the plant, we had 

asbestos in our hair and on our clothing. We carried it 

- 4 -
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into out automobiles, we went home, we hugged our Kids and 

families, our wives would shake out our clothes before 

washing. We were the "Typhoid Marys" of our era because we 

walked out of the plant carrying death home with us - along 

with our empty lunch buckets . 

In 1977, when the time bomb of asbestos exploded 

within my chest, my American dream turned into a nightmare. My 

income-producing days had stopped - forever! 

My total life was turned upside down and inside out. 

I was transformed from a hard-working, proud individual to a 

nothing. The gloom and depression that settled upon me led to 

the brink of suicide -- I'll never know what stopped me from 

taking my life that one afternoon when I had spread a plastic 

sheet across the bed so that after I shot myself with my gun, 

my blood would not soil the bedding. I had the gun to my head 

- my finger was on the trigger - and I was prepared - when 

suddenly, within me, a little voice seemed to say "wait a 

minute". From that time on my life seemed to change. The 

depression remained with me for quite some time - but each day 

to a lessening degree. 

As time progressed, I became aware of certain facts 

that I had not known before: such as, that the insurance 

companies, the industries and the government knew asbestos was 

a killer before I was born. But they didn't warn me. 

It is only because of an injured - victim's rights tio 

make a claim for damages were the^-/ documents juncovered and 
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introduced into evidence. Indeed, it is only because of the 

threat o_r fear of having to face lawsuits did the asbestos 

industry cease and desist from continuing to expose not only 

workers but our little school children from these deadly 

fibers. It. is only because of lawsuit s that we find an 

incentive for a manufacturer to produce a product that is not 

defective and dangerous or hazardous to us and our environment. 

I also became aware o£ the total inadequacies of all 

compensation programs toward the wounded workers of our nation, 

and I feel this is totally wrong. 

My wife, Ali. and I learnj^T'while on vacation that I 

breathed much more easily on the coast near the ocean than I 

did at our home in Fresno.. California, which is in the San 

Joaquin Valley, a farming community. I didn't have to use my 

portable oxygen^uTnit quite so much there, and I could function 

much bett 

Ali, a 23-year member of^trhe American Postal Workers 

Union, transferred her job within the Postal Service. We sold 

our home and moved to the coast, leaving our family and friends 

behind for a totall-y strange area, in the hopes we could buy me 

a little more^^fime for living. 

All during this period of time I was being dragged 

through the lengthy procedures required by our workers' 

compensation system. My income had stopped - I was dependent 

on disability. The hospital bills went on, paid for over the 

Years by my wife's yy6ome and my disability. We were forced to 

- 6 -
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pay over $11,000.00 in medical bills, because the insurance 

companies had cut me opfT saying it was an occupational injury. 

I had worked for a living, I provided for my own needs 

and the needs of my family. I contributed to the social 

programs of our community. I paid taxes so our state and 

federal government could function. I have never been one of 

the free-loaders at either end of our society's financial 

structure. 

Consequently, I firmly believe that when a person is 

disabled because of their employment - they should be 

compensated immediately and adequately. Unfortunately, this is 

not the case. In fact, our state and national compensation 

systems are nothing but a sad. sick jokei 

But for us there is no hope. Asbestosis is not 

reversible and becomes progressively worse as time goes on: 

There is no prosthesis for sick lungs! 

For asbestos victims, dealing with the compensation 

and Social Security systems is like trying to punch smoke. It 

would be enough to drive a healthy person crazy, but trying to 

deal with this incessant petty harassment when your body and 

your life are falling apart at the same time, drive many of us 

over the brink - to suicide. M fa 
facy^t us 7 

(^Throughout 'the entire United States the asbestos 

victim is treated with contempt. We are made to feel like the 

SJLjjn i n a 1 - instead of the victim of criminal conspiracies. 

I-t-i-s—a—(rig h t e r, i n q t h i n <; r. o b o told you have asbestos ' 
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lung disease - that nothing can be done - that it becomes 

progressively wopse - it's irreversible - and you cannot get 

honest answ&fs to simple, basic questions. 

For many, many years, we asbestos victims have been 

dying all over our country, one at a time, in poverty, no 

headlines a 1 ooe". . . 

But now we must face the truth, that very sad truth. 

The actual, stark reality facing all Americans whose occupation 

has been the^v^rfy^"cause of their crippling, disabling injuries. 

We must accept the truth that the dilemma facing the 

injured victims of America has been a football tossed about by 

many sectors of power and money. Their goal? To enhance their 

personal gains of power and money. 

For me. developing AVA has been an education the 

average American could never obtain in any seminar or school of 

learn iper^^ 

Who can we trust? Can we trust the medical 

profession? Many doctors of today cannot diagnose asbestosis 

from athletes foot. We—ate—requi r e d — t o v i sit doc tor s-who^jva-Ore' 

Jievex sjeen—us -be^&e-^ej and yet, after spending five minutes with 

us they will write a 45-page report on our entire, physical 

condition, minimizing the effect of our injury which, of 

course, reduces the compensation that we ultimately receive. 

These doctors are appointed by the insurance companies, the 

state and/or the industries. They are no more healing doctors 

tharv^l am. But we're required to see these people, by law. 



Can we trust the industries? In the past few years, 

old corporation documents have been uncovered, proving that 

industries knew asbestos was a killer before many of us here 

today were born. Now, they are filing bankruptcy. 

If I commit murder, the courts will deal with me. If 

I kill ten or fifteen people, I may be se nt to s, rn^nti3 I 

institution. Therefore, it is totally inconceivable to me that 

the industries responsible for the death of thousands and 

thousands of Americans can escape financial liability for their 

negligence by placing a financial limit on a victim's right to 

be compensated. 

Can we trust our legislators? You are now considering 

laws which will remove the tort system not only from workers 

but also from the private sector whose health has been damaged 

and whose lives have been lost because of killers introduced 

into our environment, with full knowledge of the industries, in 

the name of profit. These proposed laws would ultimately shift 

the burden of paying for industry-caused suffering and death 

from those responsible, on to you, me, the taxpayer. 

What used to be a government of the people, by the 

People and for the people, is now a government of the insurance 

companies, for the manufacturers. 

Who made this nation great? Did the industries make 

it great? Absolutely not, it was you and me, the people who 

worked and paid our taxes, that made this country great. I n 

tjje_se days our rights are being taken away. Those who have 

I 

IR 
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expended their lives working and are now dependent upon social 

security are being threatened. 

To some, money i s power. and power is everything! I 

am only a dying asbestos victim, but I've got will power! 

In the context of this imagery of hopelessness, 

power1essness and lowly pragmatism, what, if anything, can be 

done? 

You as state legislators must be supportive and get 

behind asbestos and other tort victims of America. We will 

say: "Mr. and Mrs. America, you had better listen to us, the 

'wounded workers' of this nation. We are your uncles, we are 

your neighbors, we are your grandparents, and we are credible, 

where as the industries and the insurance companies are not 

credible." 

When our God gave the Ten Commandments to Moses, they 

were and are Commandments, - not suggestions! 

Now, if anyone in our ^JJrberal, f ree-thinking society 

of today thinks that, " W - these laws applied to an ancient 

civilization they cej^tainly don't apply to our modern society". 

then, I would invite them to challenge God's law of gravity out 
/ 

of a DC10 at^-30,000 feet, and I'm certain they would say, "Yes, 

at le^rse this unwritten law does apply, so probably the 

writy?"n law also, in fact applies." 

THOU SHALT NOT STEAL! 

Four simple words which mean - don't take anythi ng 

that belongs to someone else, - and not to you. 

- 1 0 -



2203 

Manville and the other asbestos companies have stolen 

from me. They have stolen my health, my hopes, my future and 

my dreams. 

THOU SHALT NOT KILL! 

Four simple words which mean - don't be responsible 

for another person's death - no matter what . 

The mere fact rhat my death will take place many years 

after the actual crime was perpetrated does not change the fact 

that I was murdered. Manville knowingly allowed me to work 

with this killer, and now I am dying from the slow, suffocating 

death cause by asbestos. 

The first recorded murder that I am aware of occurs in 

the Bible, Genesis, Chapter 6. Cain killed his brother Abel. 

Later, God asked Cain where his brother Abel was, and Cain 

replied, "How do I know - am I my brother's keeper?" 

Since that time, people have been killing other people 

with the attitude of "Am I my brother's keeper?" 

Manville^ has killed, and will continue to kill, tens 

of thousands of people. 

Am I my brother's keeper? 

Union Carbide killed thousands of people in India. 

Am I my brother's keeper? 

Thalidomide, DES, the Dalkon Shield have all maimed 
a^d killed thousands upon thousands of people. 

Am I my brother's keeper? 

Ford Motor Company's board of directors derided to 

- 1 1 -



2204 

risk facing 189 burn deaths in court each year, rather than 

spend eleven dollars ($11.00) modifying the gas tank of their 

Pinto so that people would be safe in a rear-end collision. 

Am I my brother's keeper? 

I think it's way past the time where our legislators, 

corporate directors and society face up to the fact that yes -

w e are our brother's keepers. And, because of this, we wi 11 

punish the wrongdoers. We will see to it that those who are 

diseased and dying continue to have unfettered access to 

justice through the courts for their compensation. 

It is unrealistic to think that our legislators would 

permit the licensing of a corporation to manufacture and sell 

cancer, s: , meningitis, or any other killer. 

would allow a "cap", or limit the amount of compensation to 

victims of murderous industries or perpetrators of negligent 

acts. For to do so would be a license to legalize the 

inflicting of pa in, suffering and death. It would be like 

saying, "It's okay if you main or kill someone, it will only 

cost you $150,000.00. As long as you are aware of this - go 

ahead, kill and maim, because we really don't care." Or, Mr. 

and Mrs. Legislator, you can stop! That's enough. I am my 

brother's keeper! And because of this I will not pass any laws 

legalizing the infliction of suffering and death, nor will I 

It is also unrealistic to think that our legislators 

set upon the health and lives of my fellow 

% } 
citizens. 

- 1 2 -
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We must inform Mr. and Mrs. America that victims are 

not the problem. People, who don't care about other people, 

are the problem. 

I still believe that peop Le are more important than 

profits. 

I believe that the decision makers are more concerned 

with protecting the victimizers' pocket books than the victims 

of killer products. 

I still believe that honesty in personal and corporate 

conduct is important. 

I still believe that you care. 

I have one reminder in closing, and please don't you 

forget it. I don't like what has happened to me and others, 

only you can change the future. 

Dying is a tough way to make a living. 
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My name is Barbara Del Buono. 1 live at 615 Northfield 
Road, Watertown. I am married to a lawyer practicing in the 
Waterbury area. I am here to speak in opposition to the pro-
posed "Tort Reform" bill. 

Eight and one-half years ago my husband and 1 were 
suddenly catapulted onto the plaintiff's side of the Bar 
when our twenty-five year old son was brutally beaten 
about the head several times with a baseball bat being 
weilded by a man in the weight room at the Waterbury YMCA. 
He sustained severe traumatic brain injuries as a result. 
He is here in the audience today. 

I am a past Director of CTBIA, Inc.; I served on 
the Governor's Task Force on Traumatic Brain Injury and 
I chaired a Support Group for TBI persons and their families 
at Waterbury Hospital for three and one-half years. As 
a result of these activities I know a great deal about 
those who suffer great pain, suffering and injury. I am 
here today speaking as an individual. 

Only those who are on the suffering side of the fence 
can truly speak to you about the terrible oppression 
of the court system as well as the lack of essential medical 
services in the health delivery system. If these were 
not enough, we also became accutely aware of the true 
injustice that victims of crime feel. My son's crime was 
joining the YMCA and going there on a Saturday afternoon 
to lift weights. He was carried out on a stretcher but 
he was not the same young man who walked into that place 
and never will be again. The personality he was; the intelli-
gence he had; the speech; the eyesight; the motor control 
of his body; his ability to remember; all of these and 
much more have been lost to him forever. He is not the 
person he was and all of the opportunities available to 
him for a future life have been lost to him permanently. 

There was no "justice" for him in the criminal court 
system. Although there were five witnesses to the assault 
and battery upon him it took eighteen months for the criminal 

1 
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to be sentenced to seven to fifteen years in prison for 
his crime. He served three years at Somers and eight months 
at the YWCA in New Haven on a work release program. He 
was paroled before the civil lawsuit could come to trial 
five and one-half years after the assault took place. 

We settled the civil lawsuit in the third week of 
trial though we felt assured of a jury verdict in our 
favor. The oppression we had faced in the past five and 
one-half years would have been continued in the appeal 
process and we could no longer stand that strain emotionally, 
financialy or physically. 

Because time is so limited I will speak on only two 
points in the tort reform bill: Contingency fees and cap 
on pain and suffering award, a jury may give. 

How can you in good conscience even consider a cap 
on pain and suffering when you cannot put a cap on the 
pain and suffering a victim endures. Jury verdicts in 
this regard are so very difficult to obtain and hold onto 
that there is plenty of safeguards against them going wild 
already in place. And for what reason would you add yet 
another burden to the plaintiffs? For the paltry sum 
of insurance premiums? If you do this, I hope you realize 
that the innocent taxpayers will simply pick up the tab 
instead of the insured negligent defendants. Those who 
suffer terrible injury incur so many medical bills that 
even the middle cdass American cannot afford to pay them. 
As a . result they end up on the Federal Medicaid program 
administered by the states. This happened to our son. 
I can tell you for sure that there is no experience in 
life quite like dealing with the Department of Income 
Maintenance. It is an humbling experience one can never 
forget . 

If it had not been for the contingency fee attorneys 
our son would still be on that welfare roll from which 
he has been gracefully freed. The contingency fee lawyer 
is the only way that poor and even middle class Americans 
have of access to the court system in major civil litigation. 
I know of no other breed of American who would put in 
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five and one-half years of work without being paid a cent 
on the gamble that he would win a verdict in court which 
would pay for his time and talent. And, believe me, I 
know that not all of the cases are won. I am married to 
a lawyer and though he won a $75,000 jury verdict for 
a client it was overturned by a judge even after the judge 
had given the "Chip Smith" charge to the jury. Those of 
you who are lawyers will appreciate that bit of irony. 

Major injury cases require an enormous amount of 
time and talent to prevail in the court system that we 
have to deal with in this state. Even under the present 
system plaintiffs have a difficult time getting such lawyers 
to take their cases because of the great gamble and the 
work involved is so enormous. The. contingency fee lawyer 
earns his fee. I know because our son's case had to be 
handled by his own father up until the time of trial. 
Two pretigious law firms in this state turned down his 
case. One in New York did also. The fourth took the case 
knowing all too well how difficult it is to go up against 
such a "Sacred Cow" as the National YMCA. 

Do you honestly believe that insurance companies 
are justified in coming to you and asking you to take 
the onus from them for the jury verdicts which are coming 
down through the court system? I tell you they are not. 
It is better that you ask them to increase their premiums 
than ask the taxpayers to take on the burden of caring 
for the injured plaintiffs made so by negligent defenants. 
Please remember that the juries would not be handing down 
those verdicts if the defendants were not negligent. 

Please leave the contingency fee system alone so 
that all Americans can have a chance for a trial by a 
jury of their peers. Please do not put a cap on the amount 
of award, a jury may give for pain and suffering. Sometimes 
that award is the only thing that can make life endurable 
for those who suffer great injury. 
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A truck traveled up the wrong r amp onto an Interstate Infi U 

Highway, and struck an oncoming car. A passenger in the car 

started to get out when a drunken driver traveling 80 mph in the 

opposite direction smashed into the stopped vehicle and killed 

the passenger. A jury determined both truck and drunken driver 

were substantial factors in causing the death. The decedent 

would still be alive if either the truck did not drive the wrong 

way or the other defendant was not drunk; and awards $300,000 

damages. The truck driver has no insurance and files 

bankruptcy. The drunken driver has a million dollar policy and 

pays the whole award. That's what joint and several liability 

means. 

Take away joint liability and the jury will then be called 

to determine the percentage of fault contributed by each 

defendant. Assume it is 50% each - the decedent's family only 

recovers one-half of the verdict. 

Asbestos victims usually must sue 5 to 20 asbestos 

suppliers. Joint and several liability means each defendant 

assesses it'ŝ lbwn chance of winning or losing for it stands to 

lose heavily if it gambles too much. As a result most of the 

companies have been able to assess their own shares of 

responsibilities and the cases have been settled. Of the 

approximate 1,000 asbestos victims who have filed suit in 

-Connecticut since 1975, approximately 135 have been settled by 

this process. Only two cases have been tried. 
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Pour asbestos companies are in bankruptcy proceedings now. 

They represent anywhere from 25 to 60% of the asbestos sold 

depending on each fcndividfld/case. If you take away joint and 
gACC&Hy several liability, you will have^ harmed the asbestos victims in 

three ways." 

1. You will reduce the victims' compensation for damages 

by 25 to 60%. The injuries include asbestosis, lung 

cancer, and mesothelioma, a fatal tumor which 

fortunately only lasts about one year, because it is 

incurfable. These damages include medical bills, lost 

income and incredible pain and suffering, 

2. The secondary effect will be to delay all asbestos 

cases in court for you will have given the asbestos 

companies H. powerful incentiveSto try each case, to 

gain advantage over each other as to the IK relative 

share of responsibility as to each other and as to the 

bankrupt companies. The bankrupt companies will be 

easy pickings as they will not be represented in 

court. In addition to denying the victims their just 

compensation you will have delayed the victims their 

compensation and contributed to more court congestion. 

Some of these cases are already five years old. Will 

you provide the additional judges^courtrooms to try 

these cases? 

- 2 -
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3. You will also abolish the Wellington Plan concept just 

as it is getting off the ground. The plan includes 

five of the eleven defendants from the Electric Boat 

shipyard cases. The Wellington group of defendants 

have already worked out their own shares among 

themselves. Just as the cases are starting to move 

through the court system, based on joint and several 

liability, the proposal would change and delay 

everything. 

Will the abolition of joint and several liability reduce 

insurance premiums? How much? And whose premiums? 

If there is serious concern for the equitable distribution 

of corporate responsibility, provide a mechanism for multiple 

defendants to determine their relative responsibility in their 

own forum, separate and apart from the injured victims cases. 

Don't let this proceedings hold up the victim's1 cases. Don't 

allow this proceeding to clog the courts. 

Where the acts of two or more defendants combine to produce 
a s i"gle injury there is no justifiable reason to abolish the 

doctrine of joint and several liability. This is not a recent 

.theory created by attorneys searching for a "deep pocket". It 

is an ancient and honorable cornerstone of our common law system 

of justice, recognized in Connecticut almost 200 years ago 

(1819) and in England for centuries. 
- 3 -
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March 31, 1986 

Good Morning - Senator Johnston, Representative Wollenberg and members of the 

Judiciary Committee. My name is Jon L. Norris, CPCU, I am a licensed insurance agent 

in Ct. and the principal of The Independent Insurance Center, an agency located in 

Manchester, Ct. I am also the current President of The Independent Insurance Agents 

of Connecticut, an organization made up of over 600 agencies in Connecticut and more 

than 1,000 licensed agents who represent hundreds of thousands of consumers within the 

state. I have also served on the Governor's Task Force on Insurance Costs and 

Availability and have worked closely this past year with representatives of the 

insurance industry to help find solutions to the insurance market conditions. 

As a representative of the Independent Insurance Agents of Connecticut, Inc., I am 

here today to testify in support of House Bill 6134 An Act Concerning Tort Reform. 

Specifically, we feel that tort reform legislation should be passed in the 

following areas: 

1) Joint and Several Liability - Repeal the current system and institute a system 

under which a defendant pays only the amount which represents his/her degree of 

fault. This would avoid the "deep pockets syndrome" which occurs today. 

2) Comparative Negligence - Adopt a modified comparative negligence statute which 

would make the products liability cases consistent with other Connecticut civil cases. 
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3) Collateral Sources - Adopt a system which would prevent duplicate payments by 

extending the current collateral source statute for medical malpractice to all tort 

cases. This would allow judges to deduct other dollar amounts of any available 

collateral source from the damage award. 

4) Non-Economic Damages - While realizing the difficulty in assesing a monetary 

amount on pain and suffering, we support the placement of a cap on non-economic 

damages. 

The Independent Insurance Agents of Ct., Inc. endorses and supports these 

recommendations and certainly recognizes that there are many recommendations which 

will require more deliberation, but we call upon the legislature this year to pass 

tort reform legislation which will effect the short and long term insurance cost and 

availability problems. 

Thank you for your interest and attention. 

Jon L. Norris, CPCU 
President 
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To 

NAME, TITLE 
Mr. Robert Kehraa 

DATE 
April 30, 1985 

To AGEMCT, ADO*£55 
Legislative Research 20, Trinity Street, Hartford, CT 

^ro^i *j • - • 

NAME. TITLE . TTL£PHONE 
John R. Linden, Chief, Casualty Actuarial Division | 5502 

^ro^i *j • - • AGENCY, ADDRESS 
Insurance Department, State Office Building 

ict: ADDED REPARATIONS BENEFITS 

c i t iH im 
You recently raised the question as to whether or not added reparations 

benefits must be reimbursed to the insurer in the event that the'insured makes 
a recovery through a third party liability claim. 

In an accident involving two private passenger cars, the law specifically 
prevents insurers from subrogating against a third party for basic reparation 
benefits ($5,000 per person, per occurrence). It allows the insurer to seek 
reimbursement from the basic reparations insured only if he recovers from a 
third party. ' 

f We have maintained, since the law is silent, insurers are permitted to \ 
' subrogate against the insured or a third party for added reparations benefits j 
(amount in excess of $5,000 per person per occurrence). In the recent "ShelbyJ 

kMutual" court case, a judicial interpretation of the law was rendered indicating 
added reparations are to be treated as an extension of basic reparations benefits. 
Thus, insurers may not subrogate against a third party for added reparations 
benefits but are entitled to reimbursement of added reparations benefits if their 
insured recovers from a third party. 

The concept of recovery is now supported by case law and further by the 
manner in which added reparations benefits rates have been calculated, filed 
and approved by the Connecticut Insurance Department since the law took effect 
on January 1, 1973. 

Rates for added reparations benefits have always been calculated on the 
basis that a portion of added reparations benefits would be recovered hence 
reducing the losses incurred by the insurer. 

In order to implement the Connecticut No-Fault law, since there was no 
experience upon which to calculate rates, these rates had to be based on certain 
assumptions. I have enclosed portions of one such filing which relate t o such 
a calculation. The next to the last pa ragraph of Sheet 1 refers to an ad jus tment 
for recovery. 

D E P A R T M E N T A L . n STATE OF CONNICTICUT 
Make Potion ond Sense through Improved Ideas. 

7 / u Obtain "STATE EMPLOYEE SUGGESTION" forms from, and tend your 
. t r u os'-Oh ideas to: Employee's SuQgestion Awards Program, 165 Capitol Avenue 

Hartford, Ct, 06106. » 

. . ./2 



Mr. Robert Kehma 2286 
Page 2 • 
April 30, 1983 

Re: Added Reparations Benefits 

I will not describe the details but note: 

a) Sheet 3 line 4 shows estimate of expected reimbursement from 
third party.' 

b) Sheet 2 l i n e 16 shows t h e ne t l o s s e s covered by added r e p a r a t i o n s 
b e n e f i t s . I t i s t h e r e s u l t of d e d u c t i n g expec ted reimbursement 
f rom t o t a l expec ted l o s s e s . 

c) Sheet 2 line 18 uses the net losses to produce a factor which, when 
applied to the basic reparations benefits rate, will produce a 
rate sufficient to pay for $10,000 and $15,000 benefits. 

After several years of No-Fault data was accumulated, the rates were calculated 
using the actual net loss experience. Statistical data collection requirements 
also include the crediting of subrogation recoveries against losses for the 
purpose of calculating rates for added reparations benefits. 

I hope this explanation is clear. If you need further information or 
clarification of any of the above, please call me. 

JRL.-HW 
Enc. 
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l than two years ano . I hoped for a m i r i c 1 e w n e n told that _ 

my t .vent y year old son had been run over by -3 bus weighing (Vffi 
approximately 40,000 lbs. Today, I find myself facea with 
tremendous odds again, in trying to stop the proposed reforms 
that you are considering and again hoping for a miricle! The 
difference this time is that'I know, what needs to be done and 
I intend to do all in my power to protect the rights of the 
innocent victims. We must not make them victims of our judicial 
system,too! 

We are currently oeing told that there is an insurance crisis 
and that the reason insurance costs have escalated or insurance 
has seen cancelled is due to the large court settlements in 
liability cases. We are being bombarded through the media with 
'pictures such as that of a young boy wno wishes to play in a 
sport. We are Deing told that because of this crisis, that boy 
may not find sports an option. Where is the other sioe of the 
coin...the boy who has been seriously injureo in a snort and 
faces a lifetime of restrictions? Who has tne stronger case 
3-hd more need? 

Have you ever considered who gets these large settlements? It 
is oeocle with massive injuries! Are these the people in our 
society that we should penialize rather than protect? I thought 
that that was the intent of the law. Is it love thy neighbor, 
unless he becomes a victim? 

Accidents don't happen to corporate statistics; they happen to 
real people and the resulting pain and suffering are real. 
Where are the pictures of these seriously injured people? They 
are busy just surviving. You should first' go and see these 
victims, talk to them and listen to the struggles that they 
encounter trying to go about living. If you ever did have the 
courage to really confront the reality of those who stand to lose 
by this Tort Reform Bill, you would never agree to its passage. 

Accidents and their resulting serious injuries knew no boundries. 
Anyone can fall prey. The resulting pain and suffering is an 
eaualizer. The rich and poor, old and young... all hurt the same 
Unfortunately, anyone you love could be the next victim. Would 
you support these restrictions then? I know that I would not 
want to face someone tnat I love, knowing that I was responsible 
for the legislation tnat took away the right to have a case 
considered for its merit. Placing caps on the amount that can 
be awarded for pain ana suffering and the manner in which the 
award will be distributed decides the value c f a person's life 
before the facts have ever been heard. Since we cannot limit the 
amount of pain, nor the amount of time that it must be endured, 
how can we limit tomorrow's life on today's price? 

Recently, Representative Norma Gyle,from Fairfield, stated "It's 
up to us to make the Quality of life not a burden," referring 
to a proposal to put a cap on the price of drugs for the elderly. 
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T T n c e many vTc t i m s ma y—rTeVer ITve to"" be" eld:rrTy~oTy~i f ~ they do, 
it will not be without pain, suffering and limitations, must we 
now limit the quality of their lives forever? Aren't we just 
deluding ourselves when we say, by placing a cap on. these awards, 
we can limit our costs and our responsibility? What happens 
when the amount of money allowed under these caps runs out? How 
does this person survive? His only option is to go on welfare 
and where does that money come from? It all comes back to our 
responsibility to help those who are truly needy. How can we 
turn our backs on them? 

One of the strongest incentives for a seriously injured person is 
the desire to regain so^e control over his life. If you pass 
tr-is legislation, you will take away the anility to place the full 
responsibility on those w n o are to blame. y o u will further strip 
the victim of his rights. What will be left for him then? 

I realize that my views are from personal experience. Corpora-
tions are not personal. They look at dollars. They are imper-
sonal. The important thing to remefnber is that corporations are 
made up of individuals and that pain is one of the most individual 
things we can experience. We can sympathize, we can emoathize, 
but we can't taKe another's pain away and make it our own...not 
even for a second. So, the only thing that we can ao is to support 
ana assist those in pain so that they can heal as best tney can. 
It is our responsibility to do all in our power to insure that 
these victims regain as much as possible of what they formerly 
nac, prior to these accidents. We have no right to further burden 
tnem. 

Each election year, we, the public, are asked to give you, the 
legislators, a chance to represent us. We, being individuals, 
have the right to vote you into office as our representatives. 
N o v j , I am asking you to make good those promises to represent us. 
I envy you the opportunity to positively affect the future. You 
can do that by NOT passing the Tort Reform proposals which will 
further injure those who nave, through no fault of their own, been 
le-'t to face life with the loss of all they might have been. 

Those who have had more than their share of hurt don't deserve 
iess than their share of justice! 

Jude Hersey 
29 Dale Road 
Wethersfield, CT 061Q9 
March 31, 1986 
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MARCH 31, 1986 

I welcome the opportunity to be here today to discuss with you one of 

the most important initiatives that the Connecticut legislature has 

considered in recent memory - the need to reform our state's civil justice 

system. This is an issue that affects all of us - individual consumers, 

small businesses, doctors, lawyers, manufacturers and insurers. 

Connecticut has the unique opportunity to establish itself as a leader 

in the civil justice reform effort. As you know, the Reagan Administration 

just two weeks ago issued a major report calling for reforms similar to the 

ones you are considering. 

Fortunately, Connecticut is well-positioned to assume that leadership 

role. The Governor's Task Force on Insurance Costs and Availability did an 

excellent job of studying the key issues now before you, and they produced 

a thoughtful report that is the equal of any study produced in any state. 

The Majority leadership in the legislature has drafted a package of reforms 

that are also thoughtful, and that deserve careful - and prompt -

consideration. 

In thinking about civil justice reform at £tna, we have developed 

three principles that we think are useful in developing reform proposals. 

We think that the civil justice system needs to be made more fair, more 

efficient and more predictable. I am pleased to see that the proposed 

legislation includes all three elements. 
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In particular, the proposal regarding joint and several liability 

would be a major step toward improving the fairness of the system. It is 

difficult to defend the current system of holding defendants with only a 

minor contribution to an injury 100% responsible for compensating the 

injured person. A recent poll of Connecticut residents shows strong 

support for the conrnon sense approach to liability - let defendants be 

responsible for the degree of harm that they cause. 

As far as efficiency is concerned, I applaud those elements of the 

package that are designed to cut down on frivolous suits, make the process 

work more quickly, and cut down on the transaction costs in the system. 

Despite my legal background, I am horrified by studies that show that less 

than half of the dollars spent in the legal system go to pay injured 

people, with the bulk of the expense going to legal fees and other 

administrative costs. You have the opportunity to make a major impact on 

this problem. 

Another element of efficiency is bringing redundant payments to an 

end.Presently, an injured person can receive compensation for the same 

losses twice - once from insurance programs and a second time from the tort 

system. We as a society and as individuals just can't afford this kind of 

redundant compensation - and there is nothing unfair about compensating an 

individual just once. 

Several elements of the legislation would aid predictabi1ity. The 

change in joint and several liability I already mentioned and the limits 

placed on municipal and dram shop liability are helpful in this regard. 
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I do want to mention one very important issue that is not covered by 

the proposed legislation that goes to the very heart of the predictability 

objective - the need for reasonable definitions to guide the setting of 

awards for pain and suffering and other noneconomic loss. I recognize that 

this is a very sensitive and emotional issue that raises very serious legal 

and public policy concerns. I also know that the Governor's Task Force 

found this to be one of the most difficult issues to resolve. Nonetheless, 

I urge you to continue the search for reasonable reform in this area. As I 

believe you know, awards and settlements for noneconomic loss are often a 

very substantial percentage of aggregate losses insurers pay. The erratic 

nature of these awards and the large size of many of them contribute both 

to the unpredictabi1ity and the high cost of liability payments. We as a 

society really need to come to grips with this issue, and the insurance 

community would like to work with other concerned parties to develop a 

reasonable approach to this issue. Steve Middlebrook is prepared to 

discuss this issue at greater length, if you wish. 

I'm sure you are interested in what the effect of your reform package 

would be on alleviating current problems with insurance costs and 

availability. Let me say first that no package such as this can solve all 

the complicated issues that contribute to availability and affordabi1ity 

problems. For example, it does not address the environmental pollution 

liability issues that are affecting so many insureds, or the impact of 

federal law on the liability of municipalities. Incidentally, a decision 

by the Supreme Court last week expanding local governments' liability for 

damages created by the action of an individual government policymaker, but 
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failing to establish clear standards for this liability, is an example of 

the problems of unpredictability that are beyond the reach of this 

legislation. 

Passage of appropriate legislation will, however, make the Connecticut 

legal climate significantly more attractive to insurers and will therefore 

help the insurance market in the state. When underwriters learn there is 

increased predictability in the system, there will be a marketplace for 

needed insurance coverage. As far as insurance prices are concerned, I 

would mislead you if I said I could predict the dollar impact of the 

reforms you are considering. Although our business involves forecasting 

the future, we can only do so with confidence when we have some experience 

in our system that helps us understand the business environment in which we 

are operating. In a highly competitive market such as commercial 

insurance, the pressure of such competition helps assure that reduced costs 

find their way back to customers in the form of lower prices. 

£tna has the largest market share of any commercial writer in 

Connecticut. Our committment to Connecticut goes beyond our willingness to 

provide a market for the insurance needs of this vibrant state. We have 

invested hundreds of millions of dollars in our own home office complexes 

in Windsor, Hartford and Middletown and in scores of other enterprises. 

Most importantly, there are thousands of Connecticut citizens who loyally 

and ably do the things each day at £tna that make it all possible. I can 

tell you that they and I will do our level best to respond to meaningful 

changes. 
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You have a tremendous opportunity to have a significant impact on one 

of the most pressing issues we as a society are facing. The Connecticut 

public wants and needs the kinds of reforms you are considering. These 

reforms strike a fair balance among the interests of all those concerned 

with the legal system. Prompt consideration of this legislation will 

benefit the citizens of Connecticut and will establish your leadership role 

in dealing with the lawsuit crisis. 
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Madison, CT 06443 
January 10, 1985 

2238 

Attorney Francis J. Drurtm, Jr. 
Chief Clerk, Appellate Court 
Drawer Z — Station A 
Hartford, CT 06106 

Dear Attorney Drum: 

The final decision in the above noted case has ramifications far beyond 
the impact on the parties involved. 

I am enclosing a letter to the justices who heard that appeal. I be-
lieve they were Judges Dupont, Hull and Borden. 

If, after reading the enclosed, it is your opinion it is appropriate, 
please see that it is given to ths justices involved. Should you 
decide otherwise, please return the letter to me. 

Thank you. 

Re: PC #2130 - Shelby Mutual Ins. Oo. (Hfl blji) 
vs 

Dennis Delia Ghelfa, etal 

Yours very truly, 

Robert F. Burkarth 
hb 

Enc. 
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10: Justices Dupont, Hull and Borden 

Ife; AC #2130 Shelby Mutual Insurance Co. 
vs 

Dennis Delia Ghelfa, etal 

Gentlemen, Madame: 
Your decision in the above mentioned case carries with it ramifications 

far beyond its impact cn the parties involved. 
Cn August 30, 1982, my son was the victim of an accident. He was struck 

by a car insured by the Liberty Mutual Insurance Company. He had major surgery 
(loss of spleen, punctured lung, torn diaphragm, damaged kidneys—major internal 
trauma). 

My own cars were insured by the Corrmercial Union Insurance Corpany. Along 
with the basic automobile coverage, I had purchased $25,000 Added Reparations 
Benefits. 

We decided that a negotiated settlement with the Liberty Mutual Insurance 
Company would be in the best interest of all parties. 

The Liberty Mutual Insurance Onpany paid $5,000 of Basic Reparations 
Benefits. The Ccrmercial Union Insurance Corrpany paid $16,520.78 in A3ded Repa-
rations Benefits under the terms of my policy. 

After a year of negotiations, a settlement was reached. At the final meet-
ing to sign a release and receive a check, we were surprised to learn that ny 
son would not receive a check for the agreed amount but that he would receive two 
checks. Crte check was made out to my son and the Corimercial Union Insurance Com-
pany in the amount of $16,520.78 and one check made out to my son only for the 
balance of the settlement. When we objected, we were told we could accept the 
two checks or persue the matter through the courts. It was also pointed out to 
us that should we choose the latter course, it would probably be five to seven 
years before my son would receive any award. We felt that that was not a viable 
alternative and accepted the two checks. 

My son still has the check for $16,520.78 which he, obviously, cannot cash, 
the Ocmmercial Union Insurance Company has agreed to abide by the decision of 
the court in the case you are deciding \̂ iich is captioned above. 

On Decertter 5, 1984, I sat in your court and listened to the presentations 
of the lawyers. It was a frustrating experience because I felt I had better an-
swers to seme of the questions put to the attorneys than they gave you. I could 
not listen and mate notes at the saite time, but I would like to answer two of the 
questions asked by Judge Borden. 

At one point Judge Borden asked one attorney to explain the laws ambiguity 
in that it subrogates the $5,000 of Basic Reparations but not Added Reparations. 
G.S., Sec. 38-319 (a), defines "Basic Reparations Benefits" and G.S., Sec. 38-319 
(j) defines "Acided Reparations Benefits". As they haw separate definitions, 

conqp dirfvstps thev mean two different things. 
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G.S., Sec. 38-325 refers to Basic Reparations only. There is not one word that 
indicates Added Reparations can be subrogated. To take the position that the 
lade of a positive statement indicates a negative statement or vice versa, flies 
in the faoe of logic. If laws had to be written in such a way as to define all 
things they do not say or mean, our legal system would fall under the sheer 
weight of the books to write there in. Clearly, it was the legislative intent 
that Added Reparations Benefits not be subrogated. "It is a cardinal rule of 
construction that statutes are to be construed so that they carry out the inten-
tion of the legislature" (Sirtrrons vs. United States Fidelity & Guaranty Oo., 
35 Ccnn. Sup. 664 at page 666). There is no ambiguity. 

Jixlge Borden also raised the issue of double recovery and therefor unjust 
enrichment. 

While the settlement negotiated for my son was less than we felt he was en-
titled to under the circumstances, it was the best we felt we could do without 
waiting five to seven years for a trial. Vfe were aware of the subrogation of 
Basic Reparations and that is not at issue. What we did not anticipate was that 
the insurance companies would read into the law that which does not exist—the 
subrogation of Added Reparations. Rather than double recovery, my son's recovery 
was reduced by $16,520.78. The unjust enrichment is enjoyed by Liberty Mutual 
Insurance Corrpany. They have had the use of ity son's $16,520.78 front 
August 29, 1983. I think it is safe to say that insurance ocnpanies are sophis-
ticated investors and, as such, enjoy at least a 20% ccnpound return on investment. 
At that rate, to date they have been enriched by seme $3,600. 

Is it not unjust to have paid premiums for Added Reparations Benefits on 
three cars all these years and then be deprived of the benefits those premiutts 
paid for? 

Thank you for your consideration of the above issues. 

Yours very truly 

Robert F. Burkarth 
rfb 



«H 
O 
co 
W 

Robert F. Burkarth 
43 Canady Lane 
Madison, CT 06443 

» H B H I 

I WmSmBm* 

• • • • I .„-SSiiiSS 

Attorney Francis J. Drunm, Jr. 
Chief Clerk, Appellate Cburt 
Drawer Z — Station A 
Hartford, CT 06106 

b9.»i st e-coi :»obt oooi t o:» ̂ Et * 3511 0.* 

saiNVdWoo aoNvanssv NOINO 
IOAAWWOO CJNV H I mavxana ia39oa 

wMj/Mm' 

Hiwraof ,tEj.«iy|lpL ON 1 aaswfl . 

XK82"0259T$M AVD 
CCEEEHjIKHi 

WBBX 

Ml LL 
r cjTOj hOZSj-£9lj av 

Mim>iM«« miHiM m m m w i 

T Y A i n w 
iLLHaaii 

' i www , liWMlij WW 
C8/6Z/8 

Too 

WHIM 
MUSM a MS main iau 
n n t M 

10 USOMO 
• H J l o x 

e i T 9 S T _ l 3 1 



R O B E R T B A E R 1 - O ' u U O 
7 7 9 P R O S P E C T A V E N U E 

W E S T H A R T F O R D . C O N N E C T I C U T 0 6 1 0 5 

November 25, 1985 

My name is Robert Baer, I am a resident of West Hartford. Before 
retirement, I was with United Aircraft Corporation (now United 
Technologies) for 40 years. From 1962 to 1974, I was President 
of the subsidiary corporation, United Aircraft International. 

Since retirement, I have contributed my efforts to various 
agencies. I was a member of the West Hartford Economic Develop-
ment Commission. Whether I still am after the recent election 
is unclear. I am Treasurer and Director of our Condominium 
Association and was a trustee of The Hartford Easter Seal 
Rehabilitation Center, Inc. until my resignation in September 
of this year. I continue to serve as Chairman of Rehab's Work 
Center Committee. 

On the advice of my attorney, I resigned my trusteeship at 
Rehab because its Directors and Officers liability insurance 
was reduced to $1,000,000 which I consider insufficient. 
I understand that my personal assets are exposed to loss if a 
judgment were to be entered against me as a trustee. I under-
stand further that some other states have laws or statutues 
prohibiting lawsuits against the Directors and Officers of 
non-profit organizations. I believe this is a reasonable 
protection for individuals who are donating their time and 
experience to non-profit organizations. I and others should 
not face the loss of their personal assets when they try to 
help other members of society as volunteers. 

Connecticut should have a law protecting Directors and Officers 
of non-profit organization from lawsuits against them as 
individuals. 

Robert Baer 
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SERVING PEOPLE WITH DISABILITIES SINCE )949 

David V. Daugherty, President and Executive Director 

November 25, 1985 

This statement is being presented to supplement the statement of Robert Baer, 
a former member of the Board of Trustees of The Hartford Easter Seal Rehabili-
tation Center, Inc. (HESRC). 

This information is written by David V. Daugherty, President and Executive 
Director of HESRC, a comprehensive outpatient rehabilitation facility serving 
the medical and vocational needs of people with disabilities in the Greater 
Hartford area. 

As stated by Mr. Baer, he was advised by his attorney to resign from the Board 
of Trustees of HESRC because the Center had its Directors and Officers liability 
insurance arbitrarily reduced by the carrier from $10,000,000 of coverage to 
$1,000,000 (at a greater cost!). The policy also contained a $1,000 deductible. 
In the opinion of Baer's attorney, the "exposure" was too great for the more 
limited Directors and Officers coverage available. 

As the chief executive officer of HESRC, it is hoped that we do not lose any 
more people from our Board because of potential liability issues. If we 
lose people who represent influence and/or affluence, we will not be able to 
maintain the excellent services we can provide in the community. There should 
be some kind of protection for trustees or directors of not-for-profit corpor-
ations who serve their communities with no remuneration. Other states apparently 
afford such an environment. 

As if the Directors and Officers insurance problem weren't enough, HESRC's 
general liability coverages doubled in cost, contained several new exclusions, 
and its umbrella protection was reduced from $5,000,000 to $1,000,000. The 
Center was able to find one underwriter who would provide a $5,000,000 umbrella 
package at an additional cost of $18,200. In all, the Center's coverages, 
while greatly reduced, have almost tripled in cost in one year's time. 

It is hoped that answers can be found to these escalations in the cost of doing 
business. If things continue to go along unabated, we and many other not-for-
profit service organizations may be out of business in the foreseeable future. 

President and 
Board of Trus tees 
Chairman. Leonard E. M c C a i n • Chairman elect. Brewster B Perkins • Vice Chairmen, Arthur C Reeds. Ill • W i l l i am H. Schoner • Treasurer. James G. Bndgeman . 
President and Executive Director. Davrd V Daugherty • Secretary. A lber ta S V igg iano • Louis Abbey • Robert Baer • Maureen Baronian • Paul Bernste in * Robert 
J. B i rnbaum • Suzanne S. Bocch im • Donald L. Brown. Jr • Robert E. Del l • Dona ld K. DeWard • John M Donahue • Doreen Frankel • John M Galvin • David M 
Geetter. M.D • Char les E Gooley • Sidney Greenberg » Robert E Hyat t • Ma* Javi l • A l thea J. Jenk ins • Robert P Jones • La laye t le Keeney • John E Knight • 
Robert C Knox . Jr. • El len S. Levme • Barry Loucks • John B. Mas t r i ann i • Robert F Mor isse • Jel t rey A Newhe ld • John A North, Jr. • Dons Phi l l ips. M O. « Phi l ip 
J. Shaughnessy • Paul J. Sorbo, Jr • Harvey L Soaunburg. Jr • Danie l J. Sul l ivan • John E. Sundrnan • Nancy Thompson • Robert E. Thompson • Paul H Wabrek • 
Joseph ine Wa l lack • Saul Weber • John R Whi t ing • John Youmans 
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I am Mavis A. Walters, Senior Vice President of Insurance Serv-

ices Office, Inc. I am a Fellow of the Casualty Actuarial Society 

(CAS) and a member of the American Academy of Actuaries, and current-

ly serve as an elected member of the Board of Directors of the CAS. 

Insurance Services Office, Inc. (ISO) is a non-profit corporation 

that makes available rating, statistical, actuarial, policy form and 

I related services to any U.S. property/casualty insurer. ISO provides 

advisory research services to more than 1300 property/casualty in-

surance companies in the U.S. ISO is not a trade association and 

therefore does not engage in lobbying on behalf of insurers. 

ISO has no mandatory membership requirements, nor do we have ad-

herence requirements with respect to advisory rates, loss costs, 

policy forms or programs. In fact, we actively encourage independent 

action by participating insurance companies. ISO is committed to 

providing the information tools that will help its participating 

insurers serve the insurance-buying public. 

We serve participating insurers by gathering, storing and dis-

seminating statistical information to regulators, as required by law, 

and to insurers for their own use. We also develop and assist in 

implementing programs that help define and cover risk. In most states, 

we promulgate advisory rates or advisory prospective loss costs for 

sixteen lines of insurance including personal lines (automobile and 

homeowners) and commercial lines of insurance such as General Liability. 
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During the past year, the availability of property/casualty in-

surance for many businesses and commercial enterprises has become a 

major public issue. Insurers have had to raise prices dramatically. 

In some instances they have made the determination that certain classes 

of business may simply be uninsurable. To put this into perspective, 

it is necessary to understand and appreciate the financial condition 

of the property/casualty insurance industry. Unfortunately, during 

these difficult times rather substantial differences have emerged 

between the insurance business and some critics over the current profit-

ability of insurers / and the need for large commercial lines pre-

mium increases. In order to separate fact from fiction and permit an 

objective determination of the financial state of the business. 

Insurance Services Office has published a document which presents a 

factual financial analysis of the property/casualty industry; it also 

refutes the critics charges point by point. Copies of this publication 

are available for this committee. 

This testimony presents a summary of a few of the points contained 

in that report. 

It is beyond dispute that 1984 was the worst year to date for prop-

erty-casualty insurers with net income after taxes falling to $1.3 

billion or a return on net worth of only 1.7%. That was 12 points 

lower than the Fortune 500 companies' median return of 13.6% in 1984. 

The estimated results for 1985 do not show any significant improvement. 

Net after-tax income grew to $3.5 billion for a return on net worth of 

only 3.8%, still about 10 points below the Fortune 500. (All the fig-

ures for the property/casualty business have been adjusted from 
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S t a t u t o r y t o G e n e r a l l y A c c e p t e d A c c o u n t i n g P r i n c i p l e s ) . 

> 
T h e d e t e r i o r a t i o n i n r e s u l t s h a s n o t f a l l e n e v e n l y a m o n g i n s u r e r s . 

C o m p a n i e s t h a t i n s u r e t h e n a t i o n ' s b u s i n e s s e s a n d c o m m e r c i a l e n t e r p r i s e s 

have been the hardest hit. By 1984, insurers writing predominantly 

commercial lines experienced a negative 3% return on net worth. And 

reinsurers, who have become a very important segment of the industry, 

had disastrous results in the last couple of years. In 1984 their 
return on net worth plummeted to -10% or nearly 12 points below tha 

I 

industry average. 1985 results for reinsurers are not yet available 

but a negative return on net worth is almost a certainty once again. 

To understand why profitability has been so low one must examine 

the most important component of net after-tax income - and that is 

Operating Income. This figure is the sum of underwriting income and 

investment income. It represents the profit or loss from insurance 

operations. Underwriting income (the difference between premiums 

earned and the sum of claims, expenses, and policyholder dividends) 

has actually been an underwriting loss beginning in 1979. Each sub-

sequent year brought ever-growing underwriting losses reaching a 

staggering $21.5 billion in 1984. These underwriting losses didn't 

result from the widespread insuring of "bad risks" as some have alleged, 

but simply from insurance being provided at prices that were, in hind-

sight, too low. 

Prior to 1984, the industry's investment income (the interest and 

dividends received on investments) was sufficient to offset under-

writing losses in every year, except for 1975, thereby producing a 
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positive operating profit. In 1975, investment income fell short of 

underwriting losses by $300 million thus producing the first operating 

loss. In 1984, a new record was set, with underwriting losses ex-

ceeding investment income by $3.8 billion. In 1985, investment income 

again fell short of the underwriting losses, this time by over $5 

billion. Only unusually large amounts of realized capital gains and 

tax credits allowed the industrywide earnings to be positive in both 

1984 and 1985. 

The property/casualty insurance industry benefited from nearly 

$5 billion of realized capital gains and tax credits in 1984 and over 

$7 billion in 1985. However, over the prior twenty years the average 

of total capital gains and federal income taxes was a net of only 

$500 million a year. Given their historically small contribution to 

total profit, realized capital gains and tax credits cannot be relied 

upon to provide a continuing and consistent bailout for operating 

losses. If the industry is to maintain a reasonable level of profit-

ability for the long term, profits must come from operating income. 

Positive operating income - the difference between underwriting 

loss (after policyholder dividends) and investment income - has been 

hard to achieve. Although investment income has grown steadily over 

the last decade to $18 billion in 1984, its average annual increase 

since 1980 has been less than $2 billion, while underwriting losses 

increased at an average annual rate of over $4 billion. The 1985 

investment income growth of $1.8 billion was overshadowed by the $3.2 

billion increase in underwriting losses thereby producing an even 

larger pre-tax operating loss last year. 
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A TYPICAL CYCLE? 

Some critics have alleged that the recent years have reflected 

nothing more than a typical cyclical period for property /casualty 

insurers and that insurers will quickly return to record profit 

levels. The fact is that this has been anything but a "typical" 

cycle. Underwriting losses, operating losses, combined ratios*, 

the number of insolvencies, and the number of companies targeted for 

immediate regulatory attention were all at record highs in 1984, while 

the industrywide return on net worth was at an all time low. 
y 

In 1969, the National Committee on Insurance Guaranty Funds began 

to collect data on insolvencies that trigger state guaranty funds. 

Until last year, the record number of insolvencies in any two year 

period was 25. During 1984-85 there were 40 insolvencies, and the 

books on 1985 insolvencies are not yet closed. 

The National Association of Insurance Commissioners (NAIC) devel-

oped an early warning system to alert regulators to potential in-

solvencies. In discussing the 1985 test results, Iowa Insurance 

Commissioner Bruce W. Foudree, former President of the NAIC.', said that 

215 property/casualty insurers have been targeted as in need of im-

mediate regulatory attention under the NAIC early warning system, "the 

most ever and a 73% increase over last year". 

*combined ratio = incurred losses and loss adjustment expenses 
divided by net earned premium plus other underwriting expenses divided 
by net written premium plus dividends to policyholders divided by net 
earned premium. 
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One of the most important differences between this down cycle and 

all previous ones is its length. This time, the combined ratio 

worsened for.seven consecutive years beginning in 1978. Previously, 

the longest continuous period of deteriorating combined ratios was 

for the five years 1960 through 1964. During that period, however, 

the combined ratio worsened by only five points; in this cycle, it 

deteriorated by 21 points. 

Another indicator of the depth of this cycle is the number of 

insurers receiving reductions in any year from their A.M. Best rating 

of A+. That number increased from 23 in 1982, to 61 in 1983, to 80 

in 1984 and finally to 149 in 1985. In 1985, only 24% of the companies 

rated received an A+, compared with an average of 39% in 1976 and 

1977 following the last adverse underwriting cycle. 

The property/casualty insurance industry is now more dependent on 

the reinsurance mechanism than ever before. During 1979-1984, 

reinsurance recoverable (monies owed to insurers by their reinsurers) 

more than doubled, while surplus grew 50%. For reinsurers themselves, 

the amount recoverable from their reinsurers more than tripled during 

this period, while their surplus grew 73%. During this period, pre-

miums for the industry increased 30%, while reinsurance premiums in-

creased 54%. At the same time as dependence on reinsurance rapidly 

increased, reinsurers' financial condition seriously eroded. The 

1984 return on net worth for the entire insurance industry was nearly 

2%, while it was negative 10% for reinsurers. In 1985, A.M. Best 

lowered the ratings of half the reinsurers rated. 
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All these elements strongly support the conclusion that this is 

not just a "typical cycle" for the property/casualty insurance industry. 

Because reinsurers and commercial lines insurers have been hit harder, 

premium increases will fall unevenly, with some commercial liability 

policyholders experiencing very large increases. Because the industry's 

downturn lasted longer than ever before and because the depth of the 

downturn was worse than ever before, the recovery must be longer and 

stronger in order to achieve an adequate level of profitability for 

jthe industry. 

PRICE INCREASES EXCESSIVE? 

Critics have charged that premium increases currently are too high 

and they result soley from insurers past inadequate prices. There is 

no extraordinary or unusual growth in losses to justify these increases 

so they claim. 

Their charge is incorrect. Certainly, no one can deny that in-

surers reduced prices far below the level needed to cover loss costs. 

However, in the past 5 years, growth in property/casualty losses has 

far exceeded the country's economic growth as measured by GNP. 

During 1979-1984, GNP grew 50% while written premium increased only 

34%, or 2.4 points per year slower than the average annual GNP growth 

rate. On the other hand, paid losses overall grew 76%, or 3.4 points 

per year faster than GNP. Moreover, the increase in losses was not 

uniform across all lines of insurance. Commercial lines paid losses 

grew 92% and commercial liability paid losses increased 130% during the 

period -- well over double the GNP growth rate. 
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For the most troublesome lines, general liability and medical 

professional liability, paid losses have grown 167% over the 5 year 

period — more than triple GNP growth. 

While availability and affordability problems are certainly 

due in part to past price reductions a major contributor to the 

problem has been the significant increase in losses. From 1979 to 

1984 policyholders had the benefit of low insurance price levels that 

did not keep pace with losses. But, as a result, the insurance in-
I 

dustry endured below average returns on net worth relative to the 

Fortune 500 companies every year since 1979. 

The large premium increases occurring now, particularly for the 

commercial liability lines, will not recoup past losses or make up 

for recent substandard profits. Such increases are needed simply to 

bring insurance prices up to the level of costs expected to be incurred 

under policies written today. Nor are current insurance price in-

creases intended to make up for investment losses. As stated earlier, 

investment income continues to increase but it is no longer sufficient 

to overcome the huge losses resulting from prior inadequate prices. 

Insurers must increase prices to the level where they will be suffic-

ient to cover the losses which will be paid under today's policies. 

LOSS PAYMENTS OVERSTATED? 

Critics have charged that insurance industry financial figures are 

misleading and distorted since their incurred losses contain estimates 

of future loss payments which are often overstated. T:he industry 

manufactured the last medical malpractice "crisis" by overreserving 

and has done the same thing this time, so the critics allege. 
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Not only does this charge have no basis of fact but it also con-

tradicts the consensus opinion of recognized financial analysts, who 

believe that current loss reserves are understated. A published ISO 

study concluded that year-end 1982 industrywide loss reserves were 

deficient by more than 10%. Subsequent ISO analyses indicate that no 

significant strengthening occurred in industry loss reserves through 

year-end 1984. Furthermore, time has shown that, at the time of the 

last crisis in 1976, industry loss reserves were seriously understated, 

At the time of the last crisis — 1976 — the reserves set aside 

at year-end 1976, for all claims incurred to that date were $47.1 

billion. As of year-end 1984, $48.6 billion had been paid out on 

those initial pre-1977 claim reserves. And an additional $8.0 billion 

was still held in reserve for the same group of claims — for a total 

payment of $56.6 billion rather than the $47.1 billion originally 

expected. The nearly $10 billion difference represents an initial 

reserve deficiency of 20%. 

A fuller discussion of these points and others, as well as explana-

tory charts, graphs and exhibits are included in the ISO document: 

Insurer Profitability - The Facts. 

While the dismal financial results of the property/casualty in-

dustry over the past two years are an historical fact,some have 

suggested that this distress was caused by ir^urers' own aggressive 

price competition over the past six or seven years. Others assert 

that today's problems are soley a function of the excesses or dis-

tortions in our civil justice system. I believe the truth lies some-

where in between. 
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While the industry's financial results are partly the result of 

aggressive competition, the industry has also been a victim of 

fundamental changes in the civil justice system during the past 

several years. As a result, the availability and cost of insurance 

for current liability is significantly influenced by insurers' concern 

about the magnitude of potential liability, both past and future; 

by the seeming inability to use contract language to prudently limit 

insurers' exposure; and by a system that continues to create new 

theories of liability and to expand older theories, at the same time 
I 
that traditional legal defenses are being eroded. 

However, while current insurance availability and affordability 

problems are in part result of our present legal system in the U.S., 

insurers have not been sitting by doing nothing. Rather we have 

over the past several years developed a new modernized, simplified 

commercial general liability policy form to respond to current market-

place needs. This policy form represents a reasoned attempt to deal 

with the realities of the legal and social environment now and in the 

future. 

The new CGL program offers a choice between 2 attractive alter-

native versions of a Commercial General Liability policy form. One -

the "occurrence" version will provide coverage for bodily injury, and 

property damage that occurs during the policy period. The other -

the "claim made" version will provide coverage if the claim for 

damages" for bodily injury or property damage is first made during the 

policy period. The only differences between the two versions are in 

the provision related to what triggers coverage. 
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W e e x p e c t t h a t t h e a v a i l a b i l i t y o f a c l a i m s - m a d e p o l i c y w i l l 

i n c r e a s e a v a i l a b i l i t y o f i n s u r a n c e i n t h o s e . i n s t a n c e s w h e r e o c c u r r e n c e 

c o v e r a g e s i m p l y c a n n o t b e u n d e r w r i t t e n o r p r i c e d a c c u r a t e l y , a n d w i l l 

a l l o w i n s u r e r s t o p r i c e t h e i r p r o d u c t s w i t h g r e a t e r a s s u r a n c e . T h e 

b e n e f i t s a n d c e r t a i n t i e s o f t h e n e w p o l i c y t r a n s c e n d t h e b u s i n e s s 

c y c l e . F o r e x a m p l e , r a t e s u n d e r t h e c l a i m s m a d e v e r s i o n s h o u l d h a v e 

a g r e a t e r s t a b i l i t y o v e r t i m e t h e n r a t e s f o r t h e o l d o c c u r e n c e f o r m . 

W e d o n o t s u g g e s t t h a t t h e C G L p r o g r a m c a n o r w i l l s o l v e a l l o f 

t h e i n s u r a n c e a v a i l a b i l i t y o r a f f o r d a b i l i t y p r o b l e m s o f t o d a y ' s m a r -

k e t p l a c e b u t w e a r e c o n f i d e n t t h a t i t w i l l b e s e e n a s a p o s i t i v e s t e p 

t a k e n b y t h e i n d u s t r y i n t h e s e d i f f i c u l t t i m e s . 

F i n a l l y , a f e w c o m m e n t s n e e d t o b e m a d e a b o u t t h e d a t a u s e d i n 

r a t e m a k i n g . S o m e i n d i v i d u a l s m i s t a k e n l y a s s e r t t h a t i n s u r a n c e r a t e s 

a r e b a s e d u p o n c o u n t r y w i d e l o s s e x p e r i e n c e a n d t h e r e f o r e a n y a c t i o n s 

t a k e n t o r e d u c e o r l i m i t l o s s e s i n a n y o n e s t a t e w i l l n o t p r o d u c e a n y 

b e n e f i t s t o t h e c i t i z e n s o f t h a t s t a t e . T h e f a c t i s t h a t i n s u r a n c e 

r a t e s o r r a t e l e v e l s f o r a l m o s t a l l l i n e s o f i n s u r a n c e i n c l u d i n g 

p a s s e n g e r a u t o , h o m e o w n e r s , c o m m e r c i a l a u t o o r t h e g e n e r a l l i a b i l i t y 

s u b l i n e s a r e d e t e r m i n e d o n a s t a t e - b y - s t a t e b a s i s b y r e v i e w i n g t h e 

l o s s e x p e r i e n c e i n t h a t s t a t e f o r e a c h o f t h e l i n e s a n d c o v e r a g e s . I n 

a d d i t i o n , t h e r e a r e f r e q u e n t l y t e r r i t o r i a l d i s t i n c t i o n s m a d e w i t h i n a 

s t a t e s o t h a t d i f f e r e n t g e o g r a p h i c a l a r e a s s u c h a s m a j o r c i t i e s a n d 

t o w n s a n d r u r a l a r e a s w i l l h a v e d i f f e r e n t a p p l i c a b l e r a t e s b a s e d u p o n 

t h e i r r e l a t i v e l o s s e x p e r i e n c e c o m p a r e d w i t h t h e s t a t e w i d e a v e r a g e . 

P r o d u c t l i a b i l i t y r a t e s , h o w e v e r , a r e m a d e o n t h e b a s i s o f c o u n t r y w i d e 
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e x p e r i e n c e b e c a u s e o f t h e n e c e s s i t y f o r a c o u n t r y w i d e d a t a b a s e f o r 

s t a t i s t i c a l c r e d i b i l i t y a n d b e c a u s e o f t h e o b v i o u s a b i l i t y t o t r a n s -

p o r t a n d u s e p r o d u c t s a l l o v e r t h e c o u n t r y . 

C l a s s i f i c a t i o n r e l a t i v i t i e s , o n t h e o t h e r h a n d , i . e . , t h e r e l a t i o n -

s h i p b e t w e e n a n d a m o n g d i f f e r e n t r a t e c l a s s e s , a r e d e t e r m i n e d o n t h e 

b a s e s o f c o u n t r y w i d e d a t a . T h i s m e a n s , f o r e x a m p l e , t h a t w h i l e t h e 

r a t e r e l a t i o n s h i p b e t w e e n g r o c e r y s t o r e s a n d h a r d w a r e s t o r e s w o u l d b e 

t h e s a m e i n S o u t h D a k o t a a s i n C o n n e c t i c u t t h e r a t e s f o r b o t h 

t y p e s o f s t o r e s i n S o u t h D a k o t a a r e p r o b a b l y w e l l b e l o w t h e r a t e s f o r 

t h o s e s t o r e s i n C o n n e c t i c u t . 

I t s h o u l d a l s o b e r e c o g n i z e d t h a t t h e p r i c e s o r p r e m i u m s c h a r g e d i n 

t h e m a r k e t p l a c e c a n , a n d o f t e n d o , v a r y s i g n i f i c a n t l y f r o m t h e r a t e s 

a s d e v e l o p e d a n d d i s t r i b u t e d b y a n a d v i s o r y r a t e o r g a n i z a t i o n s u c h a s 

I S O , o r e v e n r a t e s f i l e d b y a n i n d e p e n d e n t i n s u r e r . I n s u r e r s f r e -

q u e n t l y d e p a r t f r o m I S O r a t e l e v e l s , ( m o s t o f t e n d o w n , n o t u p ) , a n d 

h a v e i n d e p e n d e n t p r o g r a m s , p a r t i c u l a r l y f o r p a c k a g e p o l i c i e s , w h i c h a r e 

i n d e p e n d e n t l y p r i c e d . I n a d d i t i o n , t h e u s e o f e x p e r i e n c e a n d s c h e d u l e 

r a t i n g p r o g r a m s p r o v i d e s a g r e a t d e a l o f f l e x i b i l i t y t o t h e u n d e r -

w r i t e r i n h i s a s s e s s m e n t o f t h e u n d e r l y i n g e x p o s u r e a n d a p p r o p r i a t e 

p r i c e s t o c h a r g e e a c h i n d i v i d u a l r i s k . I n s o m e i n s t a n c e s t h e a c t u a l 

i n c u r r e d l o s s e s f o r a p a r t i c u l a r r i s k m a y b e u s e d , t o t h e e x t e n t 

c r e d i b l e , i n t h e i n d i v i d u a l r i s k r a t i n g p r o g r a m s . H o w e v e r , t h e a b s e n c e 

o f a c l a i m s h i s t o r y d o e s n o t i n d i c a t e t h a t c l a i m s w i l l n o t o c c u r i n 

t h e f u t u r e . T h i s i s o n e o f t h e r e a s o n s t h a t i n s u r a n c e i s p u r c h a s e d , 

s i n c e n o o n e c a n p r e d i c t w i t h c e r t a i n t y i f a n d w h e n c l a i m s w i l l b e 

i n c u r r e d f o r a n y i n d i v i d u a l , r i s k . A d d i t i o n a l l y , p a s t c l a i m s h i s t o r y 
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may become virtually useless in predicting future loss experience if 

there has been a material change in the legal or social environment. 

For example, the historical claims experience for a municipality 

which had enjoyed a significant degree of sovereign immunity is not 

relevant if that sovereign immunity is removed. 

Finally, competitive strategies, marketing considerations, growth 

and market share priorities and other factors can influence an indi-

vidual insurer's perspective or judgment regarding the appropriate 

price to quote for a commercial risk. 
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I am Elvoy Raines, here today at the request of the group known 

as ConnTorts to speak about several points raised in proposed legislation, CB 

6134, an act concerning tort reform. An attorney by training, I served for six 

years as an Associate Director of The American College of Obstetricians & Gyne-

cologists, and for a year as Associate Executive Director of the American Soci-

ety of Law and Medicine; at present, I am a consultant for medical professional 

liability risk management and a doctoral candidate at the Harvard School of 

Public Health. My academic concentration is in Health Law Policy, with special 

emphasis upon medical professional liability and quality assurance. In both my 

previous professional experience and current academic exercise, I have studied 

closely the history, theory and function of professional liability in the 

health care field. 

I would like to address four key elements of the proposed legisla-

tion: (1) the graduated schedule of contingency fees; (2) limits on non-econom-

ic damages; (3) recognition of collateral sources; and (4) the Medical Malprac-

tice Screening Council. 

Throughout my comments there will appear a constant concern for the 

cost of the current dispute resolution system of civil litigation as applied to 

health care providers and their patients. I believe that our present system, 

though theoretically sound and even functional in other areas, is so ineffi-

cient and ineffective in achieving satisfactory resolution of claims that sig-

nificant changes are necessary. These changes must take into consideration 

individual interests as well as the larger functioning of our society, and 

should be aimed toward the goal of speeding access to resolution of claims and 

disputed issues, and without unnecessary expense. A common concern of patients, 

physicians, attorneys and insurers is the cost in time and money of finding an-

swers when injuries occur in health care. 



Graduated Schedule of Contingency Fees 

As of July, 1985, twenty-three states had enacted legislation to 

place some form of limits on attorneys' fees in medical malpractice cases.* 

Three basic approaches have been taken: (1) a graduated schedule of percent-

ages, allocating progressively smaller portions of the ultimate settlement or 

award to the attorney representing the claimant; (2) specified percentages of 

the amount recovered; or (3) limiting fees to a "reasonable amount" to be de-
2 termined by local courts. 

It is well known that some outside the legal community have felt 
/ 

that contingency fees encourage the filing of nonmeritorious or questionable 

claims, or somewhat taint the attorney's interest in the management of the 

case. It is a fact that the contingent fee system, despite being in effect to 

assure access to legal services for injured parties otherwise unable to afford 

them, sometimes fails to serve that very population, particularly when the in-

juries sustained are too small to justify an attorney's investment in the time-

consuming process of recovery. The Secretary's Commission on Medical Malprac-o 
tice concluded in 1973 that "the contingent fee system tends to discourage the 

acceptance of legally meritorious malpractice cases involving minor injury and 
4 

relatively small potential recovery . . . . The Commission recommended thir-

teen years ago the adoption of "legislation requiring a uniform graduated scale 

of contingent fee rates in all medical malpractice litigation. The contingent 

fee scale should be one in which the fee rate decreases as the recovery amount 

increases."^ 

I support the recommendation of the Secretary's Commission, and its 

numerous applications since, as sound public policy initiatives. It is only 

fiscally responsible to reward adequately the attorney for his or her efforts 

on behalf of the claimant while stopping short of windfall recoveries for the 

- 2 -



lawyer: as the cost and suffering of an injury escalates, the injured party's 

recovery should increase more substantially than that of the advocate hired to 

present the case. At the same time, we must preserve assurances of access to 

representation. A system which would hasten the hearing and resolution of 

claims would lower the expected risk for the attorney considering a potential 

case, and would more adequately assure representation to those individuals who 

actually suffer injury in the course of obtaining health care but whose losses 

are not substantial enough to catch the attorney's interest at present. The 

graduated schedule of fees established in CB 6134 is an important element in 

the effort to reduce costs in time and money*', and to improve representation of 

patient interests. 

limits on Non-Economic Damages 

Section 2 of CB 6134 provides for a limitation on liimp..sum pay-

ments bf non-economic damages. Twelve other states have enacted legislation to 

cap the highly conjectural value of such damages. California's limit of $250,000 

was upheld as constitutional by its supreme court, and in October, 1985, the 

United States Supreme Court effectively upheld the statute by refusing to hear 

an appeal. 

Limits are difficult to set and previously in our history have not 

been necessary, but the unprecedented growth in severity of claims suggests 

that limits may be necessary to preserve the fiscal integrity of the system. 

A study conducted in 1983 using data on claims closed in 1974 and 1976 found 

that limits on awards (caps on awards, elimination of the ad damnum clause, and 

periodic payments) reduced potential verdicts by 42% and reduced the size of 
o 

settlements by 34%. 

The goal of reducing system costs, and ultimately costs to providers 
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and consumers alike, will clearly be more within reach with inclusion of the 

proposed limits, and consideration of caps on such awards is necessary. 

Recognition of Collateral Sources 

By July, 1985, seventeen states had legislation in effect modifying 

compensation and deterrence; the compensation function is intended to offset 

the actual money damages suffered by an individual injured in the health care 

system. To allow double recovery is not fiscally sound and serves only to main-

tain high costs. Specifically, in a 1982 study for the Rand Corporation, Dr. 

Patricia Danzon found that states mandating the offset of collateral sources 

had 50% lower awards two years after the statute became effective, whereas no 

significant effect appeared in states admitting evidence of collateral compen-

sation without mandating offset.^ If the purpose of professional liability 

is to compensate, by definition it cannot balance or recompense that which al-

ready has been paid. By not replicating compensation, the costs associated 

with maintaining the system would be decreased, thereby freeing monies invested 

for actual and necessary, original compensation. 

The Medical Malpractice Screening Council 

The object of screening panels is "to provide for a quick and inex-

pensive determination of whether or not a complaint has merit.Another aim 

is to indirectly contain the growth of insurance premiums by lowering the fre-

quency and severity of claims litigated. A 1985 study concluded that of four-

teen major types of tort reform, only mandatory use of pretrial screening panels 

had statistically significant association with lower malpractice insurance pre-
12 miums. As of July, 1985, twenty-five states had pretrial screening panel 

functions of professional liability are 
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13 provisions in effect. This was at least partly in response to the strong 

recommendation of such panels by the Secretary's Commission report, which noted 

the usefulness of panels in speeding resolution of medical liability claims and 

eliminating non-meritorious claims. 

A 1980 study appeared to demonstrate the effectiveness of screening 
14 

panels for disposition of claims before going to court. Most parties follow 

the panel's decision and losing parties tend to settle or abandon their claims: 

in Hawaii, 72% of claims settled after a finding of liability and 60% settled 

or dropped after a finding of no liability; in New York, 66% settled after the 

panel hearing; in New Jersey, the figure was 88%. The study also concluded that 

panels resolve claims more quickly than conventional litigation. 

Tort Reforms and Insurance Premiums 

Obviously, many health care providers are seeking reforms in tort 

law which might relieve some of the current crisis of litigation. In large 

measure their concern is for the rapidly increasing cost of professional lia-

bility insurance; but they are probably more deeply affected by the litigation 

experience as a personal and professional problem.^ I believe that physicians 

could become accustomed to paying most any price for insurance, especially if 

they could pass along the costs to patients, as happens in most parts of the 

country. But they will never get used to being sued for doing their best to 

help people. The impact lingers for a lifetime. And it is having a profound 

impact upon the way physicians view themselves and their role in society, and 

how they believe society views them and their profession. 

The recent General Accounting Office report on Medical Malpractice 

found that a common concern of providers and consumers alike was "the length 

of time to resolve claims."^ It was seen as a current and future problem. 
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As insurance companies set rates, they are concerned with the frequency and 

severity of claims, because those are the two key elements in establishing 

losses, and the cost of the system. We should not be confused by these paral-

lel and sometimes complementary concerns: tort reforms which speed and stream-

line the process, which tend to make it more efficient in determining which 

claims have merit and the value of those claims, and in a timely fashion, may 

lead indirectly to a stabilization of premiums. 

The hundreds of statutory changes of the 1970s did not "solve" 

the earlier crisis of litigation, though they did accomplish the assurance of 

the availability of insurance — at a price. But the continued growth of pre-

miums has been built upon the late-coming "tail," and the fears of insurers for 

what might be in the future. For that reason, some have said that tort reforms 

have failed. I disagree. I think the four reforms about which I have spoken, 

and which are included in CB 6134, have been proven effective toward containing 

costs. 

Passage of tort reforms to contain costs may not lead inexorably to 

reductions in premium levels, but insurance premiums will not come down until 

costs are contained and projected losses made more ascertainable. Physicians 

cannot go on practicing the healing arts, if healing patients only opens new 

wounds in the physician. And patients — as consumers and as your constituents 

only want to be sure that there exists a mechanism to quickly and reliably de-

termine their rights, and take care of their unforeseen expenses. 

We have before us a most complicated and difficult problem, the 

solution of which is only partly in improving our laws. But we must take that 

first step in order to create a viable foundation for further, future action. 
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4 5 F O R T H I L L R O A D • G R O T O N , C O N N E C T I C U T 0 6 3 4 0 T E L . . 2 0 3 4 4 5 - 8 5 5 1 

M a r c h 2 7 , 1 9 8 6 

C o m m i t t e e M e m b e r s : 

T h e r e i s a v e r y r e a l p o s s i b i l i t y t h a t m u n i c i p a l i t i e s w i l l b e r e c e i v i n g p o l -
i c i e s w r i t t e n o n a " c l a i m s - m a d e " b a s i s . I f t h i s h a p p e n s , t h e p o l i c y i s o n l y a s 
g o o d a s i t s r e t r o a c t i v e d a t e . I f , f o r s o m e r e a s o n , r e t r o a c t i v e d a t e s c h a n g e , a 
T o w n r e c e i v i n g c l a i m s a f t e r t h e e x p i r a t i o n d a t e o f t h e p o l i c y c o u l d f i n d i t s e l f 
w i t h o u t c o v e r a g e . T h e r e s h o u l d b e a u t o m a t i c p r o t e c t i o n , p r o v i d e d b y l a w , p e r t a i n -
i n g t o t h e l e n g t h o f t i m e w h e n , c l a i m s c a n b e f i l e d . I w o u l d r e c o m m e n d 3 0 d a y s 
f r o m t h e d a t e o f i n j u r y . A n y s p e c i a l e x c e p t i o n s s h o u l d b e n o t e d a n d t h e n p r o -
v i d e d f o r i n l a n g u a g e m a k i n g t h e p o l i c y t h e n r e s p o n d . I n e s s e n c e , i f c l a i m s - m a d e 
p o l i c i e s a r e a l l o w e d t o b e w r i t t e n t h e r e s h o u l d b e l a n g u a g e o n t h e b o o k s f o r c i n g 
t h e m t o r e s p o n d i n s p e c i a l l y e x c e p t e d i n s t a n c e s . I f t h e r e i s n o l a n g u a g e t o t h a t 
e f f e c t , a n d n o l i m i t a t i o n a s t o w h e n a c l a i m c a n b e f i l e d , t h e r e i s e v e r y r e a s o n 
t o b e l i e v e t h a t p o l i c i e s p u r c h a s e d b y m u n i c i p a l i t i e s w r i t t e n o n a " c l a i m s - m a d e " 
b a s i s w i l l n o t r e s p o n d i n e v e r y i n s t a n c e . A T o w n c a n p u r c h a s e c o v e r a g e e x t e n d i n g 
t h e r e p o r t i n g p e r i o d b u t a t 1 0 0 - 2 0 0 % o f t h e p r e m i u m c o s t . 

A l s o , w h e n T o w n s r e q u i r e i n s u r a n c e l i m i t s f r o m c o n t r a c t o r s f o r p r o j e c t s s u c h 
a s A s b e s t o s , a n d t h e s e c o v e r a g e s a r e w r i t t e n o n a " c l a i m s - m a d e " b a s i s , t h e p o l i c i e s 
a r e r e s p o n d i n g o n l y d u r i n g t h e c o u r s e o f t h e w o r k . I n ' ' c a s e s , s u c h a s A s b e s t o s , 
c l a i m s p r o b a b l y w o u l d n o t b e r e p o r t e d u n t i l m u c h l a t e r . T h u s , t h e i n s u r a n c e p r o -
t e c t i o n i s v i r t u a l l y w o t h l e s s . 

I f l e g a l c o s t s a r e t o b e a l l o w e d t o b e i n c l u d e d w i t h i n p o l i c y l i m i t s , t h e 
l i m i t s t h e m s e l v e s c o u l d b e u s e d u p w e l l b e f o r e a n y d a m a g e s a r e p a i d . E i t h e r 
l e g a l c o s t s s h o u l d b e e x c l u d e d f r o m t h e p o l i c y l i m i t s o r p a y m e n t s f o r a t t o r n e y s 
a n d l e g a l f e e s m u s t b e r e g u l a t e d s o t h a t t h e y c a n n o t c o n s u m e t h e t o t a l l e v e l o f 
c o v e r a g e . 

I f a T o w n w i s h e s t o r e c e i v e s p e c i a l t y c o v e r a g e i n t h e a r e a o f E n v i r o n m e n t a l 
Impairment L i a b i l i t y t h e y a r e r e q u i r e d b y i n s u r e r s t o h a v e " r i s k a s s e s s m e n t s " 
d o n e b y f i r m s a p p r o v e d b y t h e i n s u r e r s . O n c e a n a s s e s s m e n t i s d o n e t h e r e i s no 
guarantee that t h i s c o v e r a g e w i l l b e a p p r o v e d . T h i s r a i s e s m a n y q u e s t i o n s : 

I s i t e t h i c a l f o r a n i n s u r e r t o r e q u i r e a m u n i c i p a l i t y t o c o n t a c t o n l y 
f i r m s t h e y ' v e a p p r o v e d ? 

A r e t h e r e c o n t r o l s o r c h e c k s t o a s s u r e t h a t t h e r e i s n o c o l l u s i o n b e t w e e n 
t h e i n s u r a n c e c o m p a n y a n d t h e r i s k a s s e s s m e n t f i r m ? 

Why c o u l d n ' t a m u n i c i p a l i t y p e r f o r m t h e a s s e s s m e n t w i t h i t s o w n e m p l o y -
e e s b y p r o v i d i n g i n f o r m a t i o n t o t h e i n s u r e r p e r a n i n s u r e r ' s s p e c i f i c a t i o n s ? 
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H o s t R i s k A s s e s s m e n t s c a n c o s t a n y w h e r e f r o m $ 8 , 0 0 0 - $ 2 0 , 0 0 0 , w i t h n o g u a r -
a n t e e o f c o v e r a g e . 

M a n y t i m e s m u n i c i p a l i t i e s a r e i n a " C a t c h - 2 2 " s i t u a t i o n . L e g i s l a t i o n 
r e q u i r e s a m u n i c i p a l i t y t o p r o v i d e s c h o o l b u s t r a n s p o r t a t i o n . I f a s c h o o l 
b u s c o n t r a c t o r e i t h e r c a n n o t s e c u r e t h e l i m i t s o f i n s u r a n c e r e q u i r e d , o r 
a f f o r d t h e p r e m i u m s f o r t h e l i m i t s , a n d a m u n i c i p a l i t y d o e s n o t f e e l s e c u r e 
w i t h t h e l i m i t s p r o v i d e d , i t w o u l d a p p e a r t h a t t h e T o w n c o u l d b e i n j e o p a r d y 
e i t h e r b y r u n n i n g , t h e b u s s e s w i t h o u t a d e q u a t e i n s u r a n c e , o r b y r e f u s i n g t o 
r u n t h e b u s s e s a n d b e i n g i n j e o p a r d y w i t h t h e S t a t e . 

T h e i n s u r a n c e c r i s i s h a s b r o u g h t t o l i g h t m a n y i n a d e q u a c i e s a n d a m b i g -
u i t i e s i n t h e p r e s e n t h a n d l i n g o f r i s k s . T h e r i s k s t h e m s e l v e s s h o u l d b e 
c l e a r l y d e f i n e d a n d t o t t r e f o r m i m m e d i a t e t o c l a r i f y t h e i n a d e q u a c i e s a n d 
a m b i g u i t i e s - H o w e v e r , t h e i n s u r e r s t h e m s e l v e s m u s t b e r e g u l a t e d a s t o t h e 
w a y t h e y w r i t e t h e i n s u r a n c e f o r r i s k s . D i f f e r e n t p o l i c y f o r m s c r e a t e 
d i f f e r e n t s i t u a t i o n s . Any t o r t R e f o r m m u s t a d d r e s s t h e c o m m o n s e n s e a p p -
r o a c h t o r i s k s a n d d e a l w i t h t h e r e s u l t i n g c o n s e q u e n c e s u s i n g e v e r y a v a i l -
a b l e r e s o u r c e . A n y T o r t R e f o r m m u s t a d d r e s s e v e r y p o l i c y f o r m a n d r e s p o n d 
i n a c o m m o n s e n s e m a n n e r b y s h i f t i n g t h e r e s p o n s i b i l i t y f o r r i s k s , i n h e r e n t 
i n e v e r y s i t u a t i o n , e q u a l l y b e t w e e n t h e i n s u r e r , t h e i n s u r e d , a n d t h e t h i r d 
p a r t y i n v o l v e d , t a k i n g i n t o a c c o u n t a l s o , t h e j u d i c i a l i n v o l v e m e n t a n d t h e 
r e q u l a t i o n n e e d e d t o a s s u r e t h a t r e s p o n s i b i l i t y i s s h a r e d e q u a l l y . 

C o m m o n S e n s e A p p r o a c h : T h e r e a r e r i s k s i n h e r e n t i n a m u n i c i p a l i t y r
s 

-'N ' - * ' o p e r a t i o n s 

S e n i o r C e n t e r s 
L a n d f i l l s 
T r e a t m e n t P l a n t s 
S t r e e t s & R o a d s 
P l a y g r o u n d s 

S c h o o l s ' " 
C a r n i v a l s 
A t h l e t i c A c t i v i t i e s 
F i r e w o r k s 
S c h o o l B u s T r a n s p o r t a t i o n 
C e l e b r a t i o n s / F a i r s 
R e c r e a t i o n a l A c t i v i t i e s 
F i d e l i t y R e q u i r e m e n t s 
U t i l i t i e s , a n d M a n y M o r e 

People e x p e c t s e r v i c e s f r o m t h e Town i n w h i c h t h e y l i v e . A ' m u n i c i p a l i t y 
s h o u l d h a v e i m m u n i t y g r a n t e d u n l e s s g r o s s n e g l i g e n c e h a s b e e n d e t e r m i n e d . T h i s 
s h o u l d a p p l y t o e v e r y m u n i c i p a l o p e r a t i o n . I f a m u n i c i p a l i t y c a n b e h e l d l i a b l e 
for every s e r v i c e i t s u p p l i e s p e r h a p s t h e s e r v i c e s s h o u l d b e e l i m i n a t e d . A n 
education process s h o u l d be begun t o a p p r o a c h w i t h c o m m o n s e n s e e x a c t l y w h o 

- i s being held liable when a m u n i c i p a l i t y i s s u e d . I n r e a l i t y i t i s e v e r y 
t a x p a y e r o f t h a t C o m m u n i t y w h o d e m a n d s s e r v i c e . R e s i d e n t s m u s t b e c o m e a c c o u n t -
able and r e s p o n s i b l e f o r t h e i r o w n a c t i o n s a n d r e a l i z e t h a t c e r t a i n r i s k s . a r e 
inherent a n d e i t h e r d e c i d e t o a c c e p t o r r e j e c t t h o s e r i s k s a n d b e r e s p o n s i b l e 
for t h e d e c i s i o n s t h e y m a k e . I n s u r e r s h a v e b r o u g h t t h i s t o l i g h t b y c a n c e l -
l i n g p o l i c i e s o r g r e a t l y i n c r e a s i n g p r e m i u m s f o r t h o s e c o v e r a g e s t h e y s t i l l 

_ C o n t i n u e t o w r i t e . M a n y c o m m u n i t i e s h a v e b e e n f o r c e d t o g o " b a r e " b e c a u s e 
either t h e y c o u l d n o t a f f o r d t h e i n c r e a s e d p r e m i u m s o r c o v e r a g e w a s c o m -
pletely d r o p p e d . 
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S k a t i n g R i n k s h a v e b e e n c o n s i d e r e d t o o r i s k y a n d h a v e l o s t c o v e r a g e . 

S k a t e B o a r d r i n k s h a v e l o s t c o v e r a g e . 

T o w n s m a y l o s e t h e i r a t h l e t i c p a r t i c i p a t i o n c o v e r a g e ; ; I f n o t f o r a l l a c t i v i -
t i e s , a t l e a s t f o o t b a l l . 

T o w n s h a v e l o s t P o l l u t i o n C o v e r a g e , t h i s i n c l u d e s l a n d f i l l s . 

T h e - a b o v e a r e t y p e s o f r i s k s , c o m m o n s e n s e i n d i c a t e s t h e r i s k i n h e r e n t i n 

t h e s e a c t i v i t i e s . 

I f a n i n d i v i d u a l c h o o s e s t o p a r t i c i p a t e w h y t h e n s h o u l d t h e i n d i v i d u a l o r 
T o w n s p o n s o r i n g t h e a c t i v i t y b e h e l d l i a b l e f o r a n y i n j u r y , u n l e s s g r o s s l y 
n e g l i g e n t . 

A T o w n ' s c i t i z e n r y d e c i d e s w h i c h p r o g r a m s w i l l b e o f f e r e d b y t h e T o w n . T h a t 
s a m e c i t i z e n r y c h o o s e s w h e t h e r o r n o t 1:0 p a r t i c i p a t e . T h e r i s k s a r e k n o w n . Why 
t h e n s h o u l d t h e m u n i c i p a l i t y a s a w h d l e b e b l a m e d f o r a n y i n j u r y o r d a m a g e , u n -
l e s s g r o s s l y n e g l i g e n t . 

L a w s m u s t r e f l e c t a n i n d i v i d u a l ' s k n o w l e d g e o f r i s k s i n h e r e n t i n a c t i v i t i e s 
or a r e a s o f a m u n i c i p a l i t y t h a t h e / s h e c h o o s e s t o p a r t i c i p a t e o r v e n t u r e i n t o . 

B e l o w i s a s u m m a r y o f t h e c h a n g e s i n p r e m i u m l e v e l s e x p e r i e n c e d b y t h e T o w n o f 
G r o t o n a s w e l l a s r e d u c t i o n s i n c o v e r a g e f r o m FY 8 4 - 8 5 c o m p a r e d w i t h FY 8 5 - 8 6 . 

G e n e r a l L i a b i l i t y l i m i t r e d u c e d f r o m $ 1 , 5 0 0 , 0 0 0 t o 1 , 0 0 0 , 0 0 0 . 
P o l l u t i o n c o v e r a g e w a s e x c l u d e d f r o m t h e G e n e r a l L i a b i l i t y a n d t h e 
U m b r e l l a C o v e r a g e . 
A u t o L i a b i l i t y l i m i t r e d u c e d f r o m $ 1 , 5 0 0 , 0 0 0 t o $ 1 , 0 0 0 , 0 0 0 . 
T h e d e d u c t i b l e w e n t f r o m $ 2 , 5 0 0 . 0 0 t o $ 5 0 , 0 0 0 . 0 0 o n t h e P u b l i c O f f i c i a l C o v e r a g e . 
T h e U m b r e l l a p o l i c y p r o v i d e d $ 5 , 0 0 0 , 0 0 0 o f c o v e r a g e o v e r a l l o f t h e a b o v e l i s t e d 
c o v e r a g e s , p l u s t h e s c h o o l b o a r d l i a b i l i t y . I n 1 9 8 5 - 1 9 8 6 t h e u m b r e l l a c a r r i e r 
a d d e d a c l a u s e p r o v i d i n g i n s i d e l i m i t s o f $ 1 , 0 0 0 , 0 0 0 o v e r t h e P u b l i c O f f i c i a l , . 
P o l i c e P r o f e s s i o n a l a n d S c h o o l B o a r d L i a b i l i t y . T h u s , $ 4 , 0 0 0 , 0 0 0 o f e x c e s s 
c o v e r a g e w a s r e d u c e d o n e a c h o f t h o s e e x p o s u r e s . 

I n n o w a y w e r e t ' h e l o s s e s i n t h e T o w n o f G r o t o n r e l e v a n t t o t h e p r e m i u m i n -
creases s i n c e t h e Town's l o s s e s w e r e m i n i m a l . I n s u r e r s a r g u e t h a t t h e y w e r e u n d e r 
c h a r g i n g f o r i n s u r a n c e c o v e r a g e f o r y e a r s . W h a t t h e y a r e n ' t s a y i n g i s t h a t t h e y 
d e s i r e d m o r e p r e m i u m d o l l a r s i n o r d e r t o h a v e m o r e t o i n v e s t w h i l e i n v e s t m e n t 
y i e l d s w e r e h i g h . 

. I n s u r e r s a r g u e t h a t s e t t l e m e n t s , e s p e c i a l l y r e l e v a n t t o m u n i c i p a l i t i e s a r e • 
e x c e s s i v e . T h e a m o u n t o f j u d i c i a l a w a r d s h a v e b e e n h i g h l a r g e l y d u e t o t h e p r e s e n t 
freed f o r t o r t r e f o r m . H o w e v e r , m u n i c i p a l i t i e s h a v e n o t b e e n r a t e d s e p a r a t e l y b y 
i n s u r e r s . A s f a r a s I k n o w , m u n i c i p a l i t i e s ' a r e l u m p e d i n t o t h e c o m m e r c i a l 
r a t i n g s . T h u s t h e r a t i n g s c a n n o t a c c u r a t e l y r e f l e c t t h e l o s s e s p a r t i c u l a r t o ' a . ' 

G e n e r a l L i a b i l i t y 
A u t o m o b i l e 
P u b l i c O f f i c i a l 
U m b r e l l a 

8 4 - 8 5 
9 5 , 2 0 8 
3 1 , 9 8 8 

2 , 5 1 5 
5 , 5 0 0 

8 5 - 8 6 

1 2 7 , 0 0 0 
5 5 , 0 0 0 
28,000 
88,000 
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municipality so therefore the insurer's arguments of "poor loss histories" of 
municipalities cannot be substantiated unless they can provide loss information 
pertaining to municipal business. 

The insurance crisis affects everyone. Small businesses and contractors 
may be forced out of business because they may not be able to provide the limits 
of insurance that Towns now require in order to protect themselves because of 
their own loss of coverage. The premiums that businesses and contractors are 
paying are passed along to the Town in the contract price. 

When a claims made policy is issued the Town is actually assuming more 
liability because of the inadequacy of the claims-made policy form relevant to 
presently lacking controls on claims reporting requirements. All in all, 
municipalities are entities incorporated for self-government by its citizens. 
This insurance crisis has pointed out how vulnerable municipalities are and 
has forgotten that individuals are the municipality and everthing that effects 
the municipality effects its citizens. 

P.J. Hayes 
Risk Manager 
Town Of Groton 
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TESTIMONY 
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THE JUDICIARY COMMITTEE 
MARCH 31, 1986 - 10:00 A.M. 
STATE CAPITOL, ROOM W-53,55 

HB 6134. ACC TORT REFORM 

SMALL BUSINESS POSITION: STRONG SUPPORT 

On behalf of Connecticut's small business community, I 
strongly urge a Favorable Vote on HB_ 6134, ACC Tort Reform. 
This proposal represents a giant step towards restoring long-
range stability to our civil justice system, and solving the 
crisis in the availability and affordability of insurance. 

It is the conviction of the small business community however, 
that true reform of our civil justice system must also 
include some capping of non-economic damages. A January 1986 
survey of 4,200 Connecticut small business owners revealed 
the following results: 

Should Punitive Damages 83% Yes 7% No 10% Undecided 
Be Limited 

Should Limitations Be 81% Yes 10% No 9% Undecided 
Imposed on Personal Injury 
Pain and Suffering Awards 

This same survey found that 41% of responding small business 
owners had experienced at least a 26% increase in the cost of 
their business casualty and liability insurance over the past 
three years, with 9% experiencing an increase of over 100%. 

NHB/CONNECTICUT 
Legislative Office 
60 Washington Street, Suite 207 
Hartford, CT 06106 
203/522-9623 
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Included with this statement is a copy of a statement 
presented before the National Conference of State Legislators 
this January, by Wayne Campbell of the NFIB which succinctly 
outlines the small business perspective of the insurance 
crisis . 

We would like to close with a quote from that report. 

"Because the two principal players in this arena, the trial 
bar and the insurance industry, are very powerful 
combatants... it is easy to lose sight of the real losers in 
this struggle. The real losers in this crisis are not the 
trial lawyers or the insurance industry. The big loser will 
be the general business community, and especially small 
business that cannot in most states self-insure or create 
pooling arrangements." 

We urge you not to lose sight of the fact that small 
business, the most dynamic sector of the economy in terms of 
job creation will suffer the most from an insurance crisis 
unsolved. 



A./VW yi^XT COMPANY-, March 31, 1986 

My nane is William A. Flint, Jr. and I am President of the 

A. K. Flint Company, a ladder manufacturing company established in 

1880 in New Haven. Today we manufacture wood, aluminum and fiberglass 

ladders with a work force of about 45 employees. 

1 am here to support_HB 6134 because I believe it will go a long 

way to alleviate some of the damage being done by the product liability 

crisis. 
/ 

As I see it, there are two elements to the cris i;;. The? first 

olcn'.eni is the extraordinary settlements be in)', awarded by today:; j ury.s. 

When jyer generous awards are made, it Lakes the predicabil i tv out. ol' the 

insurance rating rvstem and causes rates to rise dramatically; it is 

responsible to insurance coverage being withdrawn, and in »omo caese., it 

the insolvency o f an insurance company. The way Lo s o l v e (hi:; 

pro!) lex is to put a cap of $250,000 for non-economic damage:; as provided 

for in HB 6134. . 

The second element of the insurance crisis is the plethora of 

spurious claims. In our indtistry we refer to them as defensible claims 

and fight them vigorously. However, we now find ourselves in the position 
c spending more money for our legal and investigative costs than we do 

settlement costs. The answer to this problem is to let the court 

-actions against frivolous lawsuits as provided for in HB 6134. Such 

ovision in the law would go a long way towards reducing the number of 

,uestionable claims. I believe about 95% of the claims against us are ir. 

this catagory, and we need protection in this form to turn this problem 

around. 
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My name is William A. Flint, Jr. and I am President of the 

A. K. Flint Company, a ladder manufacturing company established in 

1880 in New Haven. Today we manufacture wood, aluminum and fiberglass 

ladders with a work force of about 45 employees. 

I am here to support_HB 6134 because I believe it will go a long 

way to alleviate some of the damage being done by the product liability 

crisis. 

As I see it, there are two elements to the crisis. The fir,-;! 

ilcr-e:;'. is the extraordinary settlements beinj', .-warded bv co(lav.«: j ui-y.s. 

'.•'he:-, o.-er generous awards are made, it takes Lhe predicabi 1 i L v out. of the 

ins'jr.ince rating rystem and causes rates to rise dramatically; it is 

r : yoiis ible to insurance coverage being withdrawn, and in some eaeso., it 

t.:iwes the insolvency of an insurance company. The way to solve i h i 

problcrr. is to put a cap of $250,000 for non-economic damayer. as provided 

for in HB 6134. . 

The second element of the insurance crisis is the plethora of 

spurious claims. In our industry we refer to them as defensible claims 

and fight them vigorously. However, we now find ourselves in the position 
c spending more money for our legal and investigative costs than we do 

settlement costs. The answer to this problem is to let the court 
-actions against frivolous lawsuits as provided for in HB 6134. Such 

^vision in the law would go a long way towards reducing the number of 
yuestionable claims. I believe about 95% of the claims against us are in 
tnis catagory. and we need protection in this form to turn this problem 
around. 
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There has been a fair amount of skepticism expressed about 
* 

the looses sustained by the insurance industry as a result of the 

product liability crisis. I believe the losses are real because our 

company is a member of a captive off-shore insurance company 

established in Bermuda in 1978 - and our losses parallel tfhe commercial 

insurance industry. During the last two years our Bermuda non=profit 

insurance company, has seen its reserves fall dramatically as the size 

and number of jury awards increased. In fact, mid-way through 1985 

all 26 members received a 25% assessment of their annual rate in order 

to keep the company actuarily sound. And when our new fsical year began 

on November 1st, all of us received an approximate 507,. increase over the 

previous years rate. L'm planning to attend the annual meeting of the 

company in May, and I'm told we need to increase our reserves again 

and will be asked to vote on a proposed increase at that time. 

As the matter now stands the legal system for dealing with product 

liability claims is running out of control. It is raising havoc among 

insurance companies and manufacturing companies such as ours. And the threa-

hangs over us that we may be eventually forced out of business with another 

forty-five jobs in Connecticut lost forever. Your support of HB 6134 

will give us a better chance to deal with product liability claims. 
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To Members of the Judiciary Committee: 

Re: Raised Committee Bill 6134 
An Act Concerning Tort Reform 

The Connecticut Society of Architects urges your support for 
tort reform. Our society is becoming an increasingly litigious 
one; many liability suits are legitimate, but some are 
frivolous and needlessly contribute to court backlogs and 
result/in additional costs to taxpayers for court proceedings. 

The fact is becoming obvious that in the final analysis society 
at large is paying for the system's generosity to plaintiffs. 
Imbalances in the legal system must be righted, without 
depriving any deserving plaintiff of just compensation. We 
must protest the excesses of the system which have made the 
conduct of business far more costly than it fairly needs to be. 

Architects are being forced to increase their liability policy 
amounts due in part to high legal defense costs. There have 
been occasions where defense costs exceeded the amount of the 
claim paid to the plaintiff. Nationally, Victor 0. Shinnerer, 
one of two companies providing professional liability insurance 
for architects, reports that out of 100% of claims filed, 70% 
are closed without indemnity payment to the plaintiff by the 
insurance company. Out of the remaining 30%, there is no 
information that discloses whether it was smarter to settle out 
of court or whether there was payment due to negligence. 

On behalf of the Connecticut Society of Architects, I would 
like to focus on certain sections of HB 6134, beginning with 
Section 3. It seems only fair that a defendent should be 
"liable to the plaintiff only for his pro rata share of the 
damages allowed." lines 53-58. 

As it is now, the plaintiff collects from the defendant who can 
pay, even if that defendant had little actual responsibility 
for damages, known fondly as the defendant with the "deep 
pocket". That defendant is then left with the useless right to 
collect from its co-defendants. We urge you to repeal the 
illogical doctrine of joint and several liability and support 
the logical concept that the defendant pay only, for the 
percentage of the negligence that he is responsible for. 
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We also urge your support for permitting consideration of 
collateral sources in any tort action. Plaintiffs should not 
be allowed to collect twice for their injuries. 

Increasing the jurisdiction of small claims court is needed to 
ease court backlogs and would result in reducing attorney fees 
for plaintiffs and defendants and reduce court costs to 
taxpayers. 

We believe that courts are being used in a way which generates 
unnecessary litigation and burdens innocent parties with 
proving that they should not have been sued in the first place. 
Therefore we support increasing sanctions against any person 
who commences and prosecutes any civil action or complaint 
against another without "probable cause." 

Regarding liability for officers, directors and trustees of non 
profit organizations: It seems impossible to get liability 
insurance for such persons. CISA (Construction Industries 
Services Association) which is a non profit organization of 
architects, land surveyors and engineers has not been able to 
secure officers and directors liability insurance. Our agent, 
who has been a liability insurance specialist for eighteen 
years, called thirty-five different companies who have been 
known to write that type of insurance. Thirty-three denied him 
even sending in an application. He subsequently sent in an 
application to two companies and both were denied. 

The Connecticut Society of Architects has never carried 
liability insurance for its officers and directors, but because 
of the litigious history of our society, our Executive 
Committee voted to look into securing such insurance. We 
applied in early November and have not been able to even get a 
quote or an interest from any company. The officers' and 
directors' liability insurance for our national organization, 
the American Institute of Architects, has recently been 
cancelled. 

Referring to lines 491 of this bill, immunity from civil 
liability vould be given to directors, officers or trustees of 
tax-exenpt organizations under Section 501 (c) (3). The 
Connecticut Society of Architects is a professional society and 
is qualified as a tax-exempt nonprofit organization under 
Section 501 (c) (6). It is my strong belief that our officers 
and directors should likewise be covered under such protection 
and I urge you to include the category of (6) also. 
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Lastly, I want to focus on screening of malpractice cases 
against professionals. Physicians are being given a fair 
procedure for screening claims against them. HB 6154 would 
give this process to attorneys and judges also. 

It follows that a screening process should be established for 
t i n e s against architects and engineers. Architects are being 
involved in dubious lawsuits through plaintiffs and their 
attorneys making errors in judgment, not making sufficient 
legal research or a reasonable investigation of the facts 
before filing suit. A stranger to the construction industry 
may not know or reasonably be able to determine who is 
responsible for the injury. The architect may be included in 
the suit for no other reason than to reach a "deep pocket". 
Without deciding whether such behavior is frivolous, it should 
be possible to agree that such conduct shows disregard for the 
defendant swept into court without a serious belief of 
liability. 

Hawaii has a Design Professional Conciliation Panel statute. 
Each panel of three consists of a chairperson experienced in 
the tort claims process, an attorney experienced in trial 
practice and an appropriate design professional. Claims must 
be filed with the department of commerce and consumer affairs 
before a suit is commenced in court. The panel holds an 
informal hearing within 30 days after a response is filed. The 
panel may subpoena witnesses and documents. Within 15 days 
after the completion of a hearing, the panel must file a 
written advisory opinion deciding the issues of liability and 
the amount of damages, if any. 

The claimant may institute litigation based upon the claim only 
after a party to the panel hearing rejects the decision of the 
panel. The opinion of the panel on the issue of liability or 
damages may not be admitted in evidence in any subsequent 
trial. An amendment to the statute permits a judge on a motion 
of a party to avoid the panel procedure if the judge determines 
that the subject matter in dispute is unsuitable for the panel 
procedure. It also provides that claims be accompanied by a v 
certificate of consultation with a design professional. The 
certificate declares that the attorney has concluded on the 
basis of the consultation that there is a reasonable and 
meritorious cause for filing the claim. Under certain 
circumstances the certificate requirement can be avoided. This 
certificate of consultation process is also required prior to 
the filing of a suit against a design professional in 
California. 

Thank you for the opportunity to express the opinions of our 
professional society, The Connecticut Society of Architects. 
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My name is Faith St. Claire, Executive Director for the Connecticut 
Society of Professional Engineers and the Connecticut Engineers in 
Private Practice. We serve over 3,500 Engineers and 200 professional 

| engineering consulting firms in Connecticut. 

While liability insurance, or lack thereof, affects many commercial 
operations, only what' the design professions do affects the masses in 
toto. Buildings, bridges, roads, sewers, dams, high technology 

I processes, and environmental issues and cleanup, all have a direct 
| bearing on the citizens of this State. "No insurance," or excessively 
I high premiums for the engineer can have a dilatorious affect on the 
! sa_fety, health, and welfare of the general public; or worse, can bring 

a project to a complete standstill. 

This year, about 80% of Connecticut's engineeering firms will see 
insurance premiums jump at least 55%, and in some cases more than 300%. 
Keep in mind, please, that these increases have no bearing in fact as 
to number of claims awarded against engineers, or whether or not a 
particular engineer or firm has had any claims filed against them at 
all; for those engineers dealing with hazardous waste, no insurance is 
ava ilable. 

; While it may not be the only answer, there is no doubt in the minds of 
! many that there is serious need for Civil Justice Reform. 

I speak to Raised Committee Bill 6134, An Act Concerning Tort Reform. 

We specifically support the following areas covered under this bill: 

1, Joint & Several Liability 

If a case involves several defendants, and if judgment is rendered 
against all the defendants the state law may make each defendant 
fully liable for the toa.l judgment, even if a particular defendant 
was only negligent to a small degree. 

Recommendation: Repeal the doctrine of Joint and Several 
Liability, and make defendants liable for damages only to the 
degree they contributed to the damage. 

2. Frivolous Suits 

Reducing the number of casses brought to court each year that are 
deemed "frivolous" could certainly have a beneficial affect on 
liability insurance. 

.I'M K..V JJUM . 11.,„„!,.„ r I 11-̂ 4 . i :<I1| 2M-T02 
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2. Frivolous Suits (continued) 

Recommendation: Legislation that would allow the defendant to 
recover his/her legal costs in defending an unmeritorious case, as 
well as encouraging the State Supreme Court to develop a system 
similar to the federal system. (See Rule 11 of the federal rules 
of civil procedure, as amended in 1983.) 

3. Collateral Source Rules 

When the jury is required to ascertain the amount of damages and 
the amount to be awarded the plaintiff they are never advised of 
the amounts which may be received by the plaintiff from other 
sources, such as worker compensation benefits, private insurance, 
employer payments, and the like. This so-called "collateral source 
rule" which prohibits the defendant from offering evidence of other 
benefits, serves to give the plaintiff additional benefits over and 
above those determinned by the jury. 

Recommendation: Repeal the collateral source rule so that a more 
equitable result will occur for both parties, thereby reducing the 
impact of liability awards and related insurance costs without 
penalizing the plaintiff. 

4. We urge that Section 11 be amended to cover the practice of 
engineering as well as medicine; especially, that section dealing 
with "expert witnesses." 

5. Section 19 provides immunity for non-compensated officers of 
non-profit 501 (C)(3) organizations. However, many fine, volunteer 
organizations are qualified under the Internal Revenue Code as a 
501 (C) (6) tax exempt organization. We therefore urge the 
inclusion off 501 (C)(6) organizations in this bill. 

I 

1 
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Connecticut Affiance for Insurance Reform 

P.O. Box 1003 ® Farmington, CT 06034 
(203) 674-7960 

WHAT HAPPENS TO INSURANCE RATES WHEN "TORT REFORM ** ( Hfi (fil-ftf) 
LEGISLATION IS ENACTED? 

Virtually every "tort re-form" measure the insurance 
industry is seeking is currently the law in Ontario. Canada 
(See Chart 1). Yet the insurance industry is raising 
premiums by 400*1. cancelling coverage in mid-term and 
re-fusing to provide coverage at any price in Ontario. Canada 
just as it is in the United States. For example: 

o The insurance industry has re-fused to provide 
insurance at any price -for Ontario day care centers (See 
Exhibit 1) . 

o The insurance industry has re-fused to provide 
insurance at any price to all but 1 o-f 121 Canadian School 
Boards responding to a questionnaire (See Exhibit 2). 

o The insurance industry has re-fused to provide 
liability insurance -for Toronto and many other cities (See 
Exhibit 3). 

o The insurance industry has refused to provide 
liability insurance at any pries to the Canadian national ski 
teams, which have never had a major claim against them (See 
Exhibit 4). 

o The insurance industry has raised premiums 1000% and 
at the same time reduced coverage for the Ontario intercity 
bus industry (Se® Exhibit 5). 

o Hospitals in Toronto can still get insurance, but 
only at "greatly increased" premiums (See Exhibit 6). 

a An insurance company renewed tha Ontario School Bus 
Operators Association's policy on December 1 — at 400% more 
than it charged the year be-fore (See Exhibit 1). 

If any o-f the organizations denied coverage were ever 
sued — and many o-f them have never been sued in the past — 
they would be sued under the laws o-f Ontario, where pain and 
su-f-fering awards are capped at <185,000, punitive damages are 
virtually non-existent, contingency -fees are prohibited and 
the plainti-f-f must pay the de-f endant' s attorney's fees if he 
loses. Vet the insurance industry is raising its rates 400% 
and mora, cancelling policies in mid—term and re-fusing to 
provide coverage at any price both in the U.S., which has not 
enacted the tort provisions the industry seeks, and in 
Ont ario, Canada, where such provisions have long been in the 
1 aw. 
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WHAT HAPPENS TO INSURANCE RATES WHEN "TORT REFORM" 
LEGISLATION IS ENACTED? 

Virtually every "tort re-form" measure the insurance 
industry is seeking is currently the law in Ontario. Canada 
(See Chart 1). Yet the insurance industry is raising 
premiums by 400%. cancelling coverage in mid-term and 
re-fusing to provide coverage at any price in Ontario, Canada 
just as it is in the United States. For example: 

o The insurance industry has re-fused to provide 
insurance at any price -for Ontario day care centers (See 
Exhibit 1) . 

O The insurance industry has re-fused to provide 
insurance at any price to all but 1 of 121 Canadian School 
Boards responding to a questionnaire (See Exhibit 2). 

o The insurance industry has re-fused to provide 
liability insurance -for Toronto and many other cities (See 
Exhibi t 3) . 

O The insurance industry has refused to provide 
liability insurance at any price to the Canadian national ski 
teams, which have never had a major claim against them (See 
Exhibit 4). 

O The insurance industry has raised premiums 1000% and 
at the same time reduced coverage -for the Ontario intercity 
bus industry (See Exhibit 5). 

o Hospitals in Toronto can still get insurance, but 
only at "greatly increased" premiums (See Exhibit 6) . 

o An insurance company renewed the Ontario School Bus 
Operators Association's policy on December 1 — at 400% more 
than it charged the year be-fore (See Exhibit 1). 

I-f any o-f the organizations denied coverage were ever 
sued — and many o-f them have never been sued in the past — 
they would be sued under the laws o-f Ontario, where pain and 
su-f-f eri ng awards are capped at $185,000, punitive damages are 
virtually non-existent, contingency -fees are prohibited and 
the plaintiff must pay the defendant's attorney's fees if he 
loses. Yet the insurance industry is raising its rates 400% 
and more, cancelling policies in mid-term and refusing to 
provide coverage at any price both in the U.S., which has not 
enacted the tort provisions the industry seeks, and in 
Ont ario, Canada, where such provisions have long been in the 
1 aw. 



COMPARISONS BETWEEN "TORT REFORMS" SOUGHT BY THE INSURANCE INDUSTRY AND 
THE LAW OF ONTARIO, CANADA 

In most of the 50 states, the insurance industry is seeking 
legislation that would make it more difficult for injured people to win 
lawsuits and would limit the amount of money they could recover if 
they do win. The law of Ontario, Canada (where the insurance industry 
is raising rates just as it is in the United States, see Chart 2) 
already contains the provisions the insurance industry seeks, as the 
following chart shows: 

Th» insurance industry w a n t s * 

A. Caps on compensation for 
pain and suffering — e.g., for 
quadriplegia or brain damage — 
typically of *250,000. 

B. Restrictions on punitive 
damages: e.g., limiting punitive 
damages to a specific amount or a 
specific multiple of the 
compensatory award, or absolutely 
prohibiting punitive damages. 

C. A prohibition on injured 
people specifying the amount they 
seek in the complaint (in legal 
jargon, eliminating the ad damnum 
clause). 

D. Restrictions on 
contingency fees — e.g., by 
establishing a sliding scale that 
reduces the percentage of the 
award the lawyer can receive as 
the award gets larger. 

E. Restrictions on the role 
of the iurv — e.g., taking the 
authority to determine the amount 
of punitive damages away from the 
jury, or requiring the jury to 
answer detailed interrogatories 
that limit its discretion. 

Ontario, Canada has* 
A. Caps on compensation for 

pain and suffering. Ontario, has a 
cap of $100,00 in 1978 Canadian 
dollars (5185,000 in current 
Canadian dollars). See Andrews v. 
Grand and Toy Alberta Ltd., 2 
S.C.R. 229 (1978); Ontario Law 
Reform Commission Report on 
Products Liability, at 62 (1979) 
(hereinafter "Ontario Law"). 

B. Restrictions on punitive 
damages. In Canada, punitive 
damages are virtually unknown in 
tort cases. They are allowed only 
for intentional torts. Ontario 
Law at 75j Linden, Canadian Tort 
Law, at 49-51<1977). 

C. A prohibition on injured 
people specifying the amount they 
seek in the complaint. In Ontario, 
th® plaintiff is not permitted to 
demand a specific amount in the 
complaint. See Gray v. Alanco 
Development, Inc., 1 O.R. 
597 (1967); Ontario Law at 75. 

D. No contingency fees. In 
Ontario, contingency fees are 
prohibited. Ontario Law at 72, 
75. 

E. Restrictions on the rola 
of the jury. There is no 
constitutional right to a jury 
trial in Canada. Most trials are 
judge trials. Ontario Law at 74, 
102-04. 
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F. Penalties for "frivolous" F. Penalties for ''•frivolous" 
suits — e.g., requiring the sui ts. In Ontario, if the 
plaintiff to pay the cost o-f plaintiff loses he must pay the 
defending such a suit. defendant's attorney's fees, as 

well as his own. Ontario Law at 
72, 76. 

2 
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Liability coverage crunch 
may shut day-care agencies 
By Elaine Carey Toronto Star 

Two of the l a rges t day-care 
agencies in Metro may be forced to 
close down next month because 
they have been unable to renew 
their liability insurance. 

Family Day Care Serv ices , 
which provides care for about 600 
children through home care and a 
school-age centre, and Cradleship 
Creche, which cares for another 
550 children, say they cant get 
insurance at any cost 

Cradleship's policy expires Jan. 
31 while Family Day Care has until 
the end of February to try to find 
some solution, said John Pepin, its 
executive director. 

"But our agent and two others 
have been trying everywhere and 
there just isn't anything," he said. 
"If it's hitting us this way, it will 
eventually hit the others as well" 

•Pay 1,000 per c c r f 

Family Day Care, one of the old-
est registered charities in Canada, 
has been in operation for 135 years 
and has never had an insurance 
claim, he said. Its premiums rose 
S5 per cen t last year to about 
{2,500 but this year the insurer re-
fused to renew the policy. 

"At this point we are willing' to 
pay 1,000 per cent more if neces-
sary, but we can't even ge t a 
quote," he said. 

Dr. Myrna Francis, executive 
director of Cradleship Creche — 
which has operated for almost 50 
years without a claim — said their 
insurer refused to renew their poli-
cy when it expired Dec. 31, but 
granted them a month's extension 
to try to find other insurance. But 
insurers simply say they will no 
longer issue policies to day-care 
centres. 

The provincial Day Nurseries 
Act requires day-care centres to 
have liability insurance to operate, 
she said, and they have informed 
the province of the situation. 

Deficit fiaaadng' 
"We a re just waiting to hear 

form the government and we will 
very shortly have to decide what 
course of action to take," she said 

Pepin said the Implications of 
putting 1,150 children out of day 
care are "horrendous. Most of 
these people are low-income and 
without day care they would lose 
their jobs. 

"Even if we do get some kind of 
ministerial approval to o p e r a t e 
without insurance, if there was 
ever a suit and we're not protect-
ed. we put ourselves in a very vul-
nerable position," he said. "We 

cant afford to self-insure — we 
have barely enough funds as it is 
and we end up deficit financing 
every year. Where would we find 
the funds to cover it?" 

The liability insurance industry 
is Canada has hit a crisis because 
of skyrocketing court awards and 
falling interest rates. Many compa-
nies have simply refused to issue 
policies for vulnerable groups, in-
duding four of Metro's municipal 
governments and the Metro School 
Board, which are now self-insur-
ing. 

Insurers rite problems in the 
United States, where several day-
care centres have been charged 
with sexually abusing children in 
their care, as one reason for their 
unwillingness to renew day-care 
policies. 

Umbrella Day Care Coalition, 
which arranges insurance for 1SS 

non-profit d a y - c a r e cen t re* in 
Metro, did manage to get insur-
ance Oct. 1 for only a slight premi-
um increase, "but we had to stax 
away totally from American insw» 
ance companies," director Jua4 
Hall said. 

The US company they had been 
dealing with for years re/usetfMo-
renew at all, she said, and up iimB 
a week before the policy expired 
"no one would touch i t " The coal? 
t ion eventually found a British-
insurer who was willing to take on 
the policy. 

Bu t Pepta said that company 
and others willing to renew_poh»: 
des two months ago are now flatly 
refusing, claiming that one suit iaii 
volving a small child could - co$> 
them millions. " ~ 

"I think, as all these daydattti 
organizations come up for renew-, 
ai, they will find enormous prol> 
lems,"Besaid. 

Higher insurance rates 
hit school bus operators 
By 83m Zaraour Toronto Star 

School bus companies and school 
boards are bracing themselves for 
hefty vehicle insurance increases 
that threaten to put some smaller 
bus operations out of business. 

If school boards don't take the 
brunt of the increase, officials say, 
parents may have to find another 
way to get their children back and 
forth to school 

Metro area boards spent about 
170 million transporting more 
than 123,000 students last vear. 
Board officials say the cost of that 
service will increase considerably 
when the new busing contracts are 
negotiated in the spring. 

Insurance companies blame the 
higher rates — which a r e also 
causing problems for municipal-
ities, school boards and trucking 
companies — on increasing fre-
quency and cost of claims and 
higher court awards to accident 
victims 

Bus operators and school boards 
said yesterday that the situation 
took them by surprise. 

" I t just seemed to hit us la 
November and December," said 
Ted Moorhead, president of the 
School Bus Operators Association 
of Ontario. Moorhead said he was 
shocked by a 400 per cent increase 
when he renewed his insurance 
Dec. 1. 

Charter bus companies have al-
ready been hit with big jumps in 

insurance rates. Gray Coach Uc£A, 
Ltd. recently hiked the price'Of 
monthly commuter passes to core?,, 
higher liability insurance premi-
ums. The Ontario Motor Coach' AS^ 
sodatlon has called for an invest* 
gation by a legislative committee. I. 

Moorhead said most sciiool-"b«s 
operators haven't yet been hit-fcy 
the increases, but they fear it's 
inevitable. 

While some operators say the-®-; 
creases will be no more damaging 
than the soaring gas prices of-re-
cent years, others, especially; the. 
smaller companies, are worried. 

"I cant take any large increases 
without going bankrupt If it gog» 
up 100 or 200 per cent, then'HI 
have to think about closing "irfy-

.doors," said Ronald Young, 
operates a fleet of 50 buses for the 
Peel Board of Education. "We 
school board is going to have-;»> 
bear the brunt of the increase, and 
they ia turn will have to pass -it'tte 
to the taxpayers." 

William McWhirter, transporta-
tion o f f i c e r wi th the Tofosia 
board, said school boards will Just 
have to find the money some^ 
where. 

"If- we dont realize t h a t ttt», 
whole Industry is in trouble and 
try to help them out, then waVe 
not going to have any transporta-
tion service at all." 

The bus operators associatlM*! 
has scheduled a meeting to discuss, 
the insurance problem next weeU. " 
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BACKGROUND NOTES - January 9, 19 8 6 

SUBJECT: LIABILITY INSURANCE 

ass vonja straat Ministry of 
Toronto,. Ontsrto « , M7A3w« Canaumer and 

Commercial 
Relations 

INSURANCE CLASS: SCHOOL BOARDS 

121 of the ICC beardo (oxaluding Canadian Forces Board 
and Treatment Centres) responded to an insurance 
questionnaire distributed in early December 1985 and 
at this tine only one board has been unable to obtain 
liability insuranc* uuvcuye at all. The b a « 4 is the 
Moose Factory Island District High school Area. 

Several boards have had to-reduce the maximum 
liability insurance coverage .that was available to 
the® last year. 

The premium increases have tanged from a low of 12% to 
a high of 563* over the previous year's premium. 

Several boards have indicated that new exclusions have 
been imposed on them by the insurance industry, such 
as sports related activities, shop programs, and 
environmental issues. At this time the only boards to 
havp flrtviflflrt us that this bftsn given to them in 
writing by thair insurance broker ar« the Wellington 
county Svcud u£ Eduuallwu auil th6 Kiskland Lake Beazd 
of Education. The Wellington County Beaed a£ 
Education has halted all physical education programs 
until further nnr.ice. 

We are currently working with the Ontario Association 
of School Business Officials to review that options 
ara a v a I I aM p tn anhnol beards to SO IY? this problem. 

No board is expected to close because of a lack Of 
insurance. 

1 1 I « u i u « l i u Siaaui.'laL 1>.IU uf fl..l'>...'.1 QuaiftfiSS Q€ f L * 1AI <? 
has been trying for some time to arrange a 
co-operative for school boards under which they would 
lusute Bawh oth«r. Planning f«e thio continues, and 
OACDO Xai as!(a4 ton Miniotry of I M n n M nn ««si sf rinflFi 
in collevtiuy tUd cruised data. The Miniatry is 
considering this request, which includes a request for 
financial assistance (about $25,000). 

An inter-ministry work group has been formed to 
cxamino the entire insurance sirnation, led by 
Consumer and Commercial Relatio-ns. The Ministry of 
Education has representation on this committee. 
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By Denise Harrington Toronto Star 
A provincial task force will look at government-run cover-

age and tougher insurance regulations in a bid to solve the crisis 
of soaring premiums facing Ontario cities, school boards and 
hospitals. 

' "This government is not prepared to stand aside while this, 
crisis threatens some elements of our economic and social sys-
tem," Consumer Minister Monte Kwinter told the Legislature 
yesterday. 

The task force, under former 
Economic Council of Canada 
chairman David Slater, will exam-
ine the costs and availability of li-
ability insurance in Ontario and 
whether rules governing the indus-
try could be improved to ensure 
stable rates. 
" Kwinter also announced yester-
day a new plan to pay limited com-
pensation to customers of bank-
rupt insurance companies. 

The government will help hospi-
tals pay for massive premium in-
creases if they face "true financial 
hardship," Kwinter promised. 

Replying to questions in the 
Legislature, Kwinter said the 

• Metro day-care agencies may 
close without insurance. Page Al. 

Liberal government is not consid-
ering offering automobile insur-
ance or public sickness and disabil-
ity insurance-

"At the present time the govern-
ment's preference is not to be in 
the insurance business," Kwinter 
added outside the Legislature. 

"On the other hand, if the case 
can be made, and if it can be docu-
mented that this would be the 
route to go and makes economic 
sense and provides the kind of 
services required, we would cer-
tainly look at i t " 

Metro and the municipalities of 
Toronto, York, Etobicoke and East 
York have been unable to get any 
insurance coverage against per-
sonal injury for 1986. The province 
is encouraging municipalities to 
set up insurance pools to handle 
soaring rates and lack of coverage. 

Opposition Leader Larry Gross-
man complained that Kwinter has, -
"after six months of literally doing 
nothing," decided to appoint a task 
force "that will take a minimum of. 
another three months before any 
thing happens." 

New Democratic Party leader 
Bob Rae said the- governmeat 
should introduce a sicicness and 
disability insurance plan for. all 
Ontarians, as well as an auto insur-
ance scheme similar to those in 
Manitoba and Saskatchewan. 

But Kwinter pointed out public: 
insurance plans in those two prov-
inces were facing deficits this year. 
He said the problem of soaring 
premiums was worldwide because 
of high court awards, low interest 
rates paid on investment on premi-
ums, and competitive cut-rate 
premiums offered several years 
ago. 

Outside the Legislature, Kwinter 
said the government will set up a 
plan to provide a maximum of 
J200,000 in coverage to customers 
of companies that go bankrupt All 

panies will be asked to pay into 
und at rates to be set later. 



:..^urance prooiems 
may curtail season 
for Canadian skiers 
Special and Canadian Proas 
OTTAWA 

Canada's national ski (earns may 
have In leave the World Cup circuit 
al the end of this month because of 
an Insurance problem that could 
also cripple competitive skiing 
across Canada. 

Ron Payment, executive director 
of the Canadian Ski Association, 
says the Inability to get sufficient 
liability Insurance may force the 
association not only to call home Its 
national teams but also to cancel all 
domestic competitions. 

Most provincial ski programs and 
some club programs would also be 
effected, since they are tied to the 
CSA'a Insurance policy. The CSA 
executive plans an emergency 
. meeting on Jan. IS In Ottawa. 

Glenn Wurtele, the national head 
coach, said yesterday In KlUbuehel, 
Austria, that he hadn't been lold 
that the teams might be called 
home or even that there to an Insur-
ance problem. 

"f t certainly Is news to me. I find 
It extremely hard to even envision It 
happening; I really can't Imagine 
something happening on that 
scale." 

Mr. Wurtele said he could not see 
Sport Canada, with Its huge Invest-
ment In Olympic sports, allowing 
the teams to be called home. 
. The association Is one of a grow-

ing. group' of sports organizations 
finding It difficult to purchase liabil-
ity insurance at an affordable cost. 

The CSA says It was first told that 
the price of liability insurance 
would double, and then found that 

coverage was unavailable ul any 
price. 

The association's current cover-
age on national alpine, cniss-coun-
Iry. Jumping, Iree-style, biathlon 
and nordic combined skiers, coach-
es and staff ends on Jan. 29, after 
several extensions by live New 
York-based American Home Assur-

SKI — Page A1 

Ski teams can't get liability insurance 
• From f t f On* 
unce Co. 

"I 'm not sure what will happen 
after that," Mr. Payment said yes-
terday. "The odds are good we 
won't have Insurance. The execu-
tive musi decide what lodo. 

"If we don't find re-Insurers.. . It 
could mean recalling all the teams 
and It could affect all of our devel-
oping teams leading to 1888," the 
year of Ihe Winter Olympios in 
Calgary. 

Mr. P ayment said he understands 
I hat U.S. teams may also be having 
insurance problems, lie said, how-
ever, that European ski teams don't 
face ihe sort ol problem confronting 
Canadian teams, at least In pari 
because accident settlements tend 
to be lower In Europe. 

He said he has been trying to get 
more information on Ihe European 
situation to see If he can glean any 
pointers to help Canadian ski teams 
deal with their difficulties. 

CSA was first advised by Its In-
surance agenl Jt could expect to pay 
betweei) 190,000 and 1100,000 for J10-
million In liability Insurance for 
1986. Mr. Payment said the CSA, 
which has never had a major liabili-
ty claim against It, was willing to 
pay that amount, but later found 
that Insurance companies had 
backed away from otlering liability 
Insurance at any price. 

In I9M, Ihe CSA paid {7.000 for 
liability Insurance, with the premi-
um rising to (47,000 last year. 

Mr. Payment said the association 
has been unable to find coverage 
(ram any of about 100 companies It 
has approached. That leaves Ihe 
association with the option ol going 

through the remaining three months 
of the season without liability insur-
ance. 

"If we had no Insurance, it would 
expose the coaches and staff to 
(possible) lawsuits and we could 
have mass resignations," Mr. 
Payment said. "Some volunteers 
have Indicated they will resign II 
there Is no Insurance." 

The CSA Is considering buying 
accident Insurance lor the skiers, 
but that is expensive and 11 does not 
cover the volunteers, coaches, staff 
and the association. 

"II a skier becomes paralyzed, 
accident Insurance may pay J250,-
000, but he may decide to sue. A 
settlement of a few million Isn't 
unusual." 

The Increased difficulty of gelling 
adequate liability insurance, u re-
sult of large claim settlements in 
North America, has affected all 
Canadian amateur sports organiza-
tions. 

Hugh Glynn, president of the 
National Spon and Recreation Cen-
tre, had no Instant remedy, but said 
the problem needs Immediate atten-
tion. lie said he Informed Otto Jell-
nek, the Minister of Fitness and 
Amateur Sport, about the situation 
before Christmas, but has not had a 
reply. 

"One thing Is for certain: Ihe 
Government must step in. They will 
bring volunteer organizations to a 
standstill, If they keep this up. It 
appears to be a pressure tactic (by 
'the Insurance companies) to bring 
action from the Government. 

"Our organizations have gone as 
far as Lloyds of London and they 
have turned us down." 

Rob Toller, a spokesman for Mr. 
Jellnek, said on Monday that the 
minister waa extremely concerned 
aiMHil the situation and was "seek-
ing the best advice he could find" 
from Ihe sports community and the 
insurance industry. 

"But really, lie doesn't know Just 
what he can do to ease the sltua-. 
lion." 

Barbara McDougall, Minister of 
State for Finance, Indicated In Par-
liament on Monday that she will be 
bringing in new policies to deal with 
the general problem of liability 
Insurance, but she did not elaborate 
on what those Initiatives would be. 
A special committee of the Ontario 
Legislature already has been struck 
o study (be situation. 

Jr 
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B A C K G R O U N D N O T E S - J A N U A R Y 9 , 1 9 3 6 

SUBJECT: LIABILITY INSURANCE 

553 Yons« si/««t Ministry of 
Toronto, Ontario n . a 
U T A J M Conaumer and 

Commercia l 
R e l a t i o n s 

INSURANCE CLASS: BUSES 

Since tha OMCA wrote the Premier on September 18the, senior 
staff 'from MTC and CCR have been involved in meetings and 
initiatives aimed at assisting the bus industry. Notably, 
arrangements were made with the Pacility Association to provide 
insurance covesage for this industry, the Honourable Ed Fulton 
has met with the OMCA and has gained insight into the insurance 
crisis from the industry' a perRpflnrivfl, and tha Dasutisa tE<?m 
MTC, CCR, and Tourism and Recreation have met to seek solutions 
to this problem. 

The Deputy Minister of CCR met with representative from the 
Ontario Motor Coach Association on November 23, 1985. 

tad-rttCTIVS IMMEDIATELY bu» eacslvc Uti££ increases will be 
approved by the Minister MTC without referral to the OHTB. 
This will allow tariff increases due to insurance premium 
increases to be approved in a week instead of the previous 
30-60days. 

Tha intercity bus- industry in Ontario is facing increased costs 
of liability insurance. Premiums have increased ten-fold from 
levels of $2000-3000 per coach to $20000-24000 per coach for 
much iass coverage. 
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4 1 8 / 9 8 3 - 0 3 1 1 its Y o n g e S t r e e t Ministry Of 
TcromOgOntSr,o C o n 8 u m Q r Q n 

Commercial 

BACKGROUND NOTES - Jar.uatV 9. 19 8 6 Relat ions 

SUBJECT: LIABILITY INSURANCE 

INSURANCE CLASS: HOSPITALS 

Iri June of 1985, the Ministry of Health became aware 
af a majas pries ineBeaae in hospital liability 
insurance. 

July 8, 1985, the staff of the Ministry of Health met 
willi teyteaeulalivw* 0£ th«i OutiiiO Hospital 
Association and their insurance brokers. 

B«th the Ministry of Health AND the <?,H.A. met with 
tha superintendent of Insurance subsequently ff$vUw 
optiono/altcrnativoo that might bo available. 

The Ontario Hospital Association has established a 
Task Force, including an observer from the Ministry of 
Wealth to review tha alternatives avaHahlft rn thp 
industry. The review will include examination of 
options such as self insurance* change in coverage 
from occurrence to claims made, etc. 

A group of 20 Metro Toronto hospitals ace conducting a 
similar, but independent, review. 

The hospitals of the Province are still able to 
purees* liability insurance, although at a greatly 
increased premium. 

In terms of the increased premiums, the Ministry of 
Health has not made any overall provision for the 
coata but is csvieuinfl oaeh hospital's nvnrall 
financial position and is prepared to provide 
additional funds in cases of true financial hardship. 

i 
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March 31, 1986 

Judiciary Committee 
State Capitol 
Hartford, CT. 06106 

140 Huyshope Avenue 
Hartford, Connecticut 06106 

(203) 525-6604 

Raphael L. Podolsky 
Acting Director 

Re: March 31 public hearing 

Dear Committee member: 

Enclosed are copies of my testimony on a number of bills being heard at 
today's public hearings, which I hope you will review in more detail. In 
summary, my recommendations are as follows: 

BILLS WHICH SHOULD BE REJECTED: 

(1) S.B. 551 — Custodial interference: The bill applies the custodial 
interference statute inappropriately, including to instances when both parents 
have legal custody of the child and no court order on custody or visitation 
exists. It also imposes unreasonably short time limits. 

(2) S.B. 555 — Summary process notice to quit: The bill appears to 
permit litigation without identifying the defendant, something almost sure to 
cause confusion. 

(3) H.B. 6154 — Complaints against attorneys and judges: The bill 
inappropriately discourages dissatisfied litigants from filing grievances 
against judges and lawyers. 

BILLS WHICH SHOULD BE REJECTED UNLESS THEY ARE AMENDED SUBSTANTIALLY: 

(1) S.B. 109 — Enforcement of child support orders: The bill, among 
other weaknesses, gives magistrates inappropriate jurisdiction in paternity 
and some custody and visitation cases; and it makes magistrate decisions 
virtually unreviewable. 

(2) S.B. 110 m — Enforcement of out-of-state support orders: The bill 
fails to make provision for seeking modification of an out-of-state support 
order, too narrowly limits the defendant's right to present defenses, and 
permits use of inadequate methods for service of process. 

(3) S.B. 111 — Mandatory mediation: The bill imposes overly rigid 
visitation requirements, fails to protect the rights of the weaker party in 
mediation, and in 'Some cases fails to focus on the best interest of the child. 

(4) H.B. 6134 — Tort "reform": The bill changes the nature of small 
claims court, denies innocent victims a fair method oj? recovery, and immunizes 
towns from 1 iabil ity for their own miscz6ncfuct. 

' Sincerely, f ̂ p i - ^ W o 

Raphael L. Podolsky^ 
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CENTER FOR ADVOCACY AND RESEARCH, INC. 

140 Huyshope Avenue 
Hartford, Connecticut 06106 

(203) 525-6604 

Raphael L. Podolsky 
March 31, 1986 Actin9 Director 

TESTIMONY OF RAPHAEL L. PODOLSKY 

H.B. 6134 — Tort "reform" REJECT OR AMQJD SUBSTANTIALLY 

The fundamental principle of a legal system ought to be that victims are 
entitled to be compensated for their losses, not the impact on insurance costs 
(which, to a large extent, can be manipulated by insurance companies). In 
evaluating this tort "reform" proposal, the Judiciary Committee should make 
certain that the victim's right to compensation is not compromised. While I 
have many concerns about this bill, I want to call the Committee's attention 
particularly to the following ones: 

(1) Small claims jurisdiction (1. 158-172A): Section 8 of the bill 
raises the small claims jurisdictional maximum from $1,500 to $10,000. The 
maximum was raised from $1,000 to $1,500 only last year. The proposed 
increase would totally change the character of the small claims courts. As 
recently as 1982, a study found the median small claims case to be for less 
than $200. The insertion of large cases into the system would divert the time 
and attention of. the court away from the small cases, which are the very 
reason for the court. In addition, small claims court procedures are 
inappropriate for large cases. There are no formal rules of evidence, no 
right to appeal, and no right to jury trial. The lack of appeal rights is 
sometimes a problem even with small cases — judges can be quite arbitrary 
when they know that their decisions cannot be reviewed. Inclusion of large 
cases would generate large numbers of transfers of cases out of small claims 
court and would distort the entire focus of the court. 

(2) Vexatious suits (1. 200-210A): Section 10 of the bill changes the 
character of the vexatious suit statute. Under existing law, a party is 
liable for triple damages if he sues without probable cause and with malicious 
intent. Section 10 imposes double damages for a suit brought without probable 
cause, even though the suit is brought in good faith. In effect, it imposes 
double damages for bringing a case which, upon trial, turns out to be a weak 
.case. Apart from the fact that suits must sometimes be filed before the 
attorney can know all the evidence that will be available for trial, it is 
worth noting that one person's lack of probable cause is another person's 
creative legal theory. In addition, Section 10 seems to establish a pre-trial 
procedure (although, perhaps, it intends a procedure during trial) by which 
-the fact-finder, apparently without the benefit of all of the evidence, makes 
a separate finding of probable cause. 
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(3) Municipal liability (1. 450-486): Section 10 provides that a 
municipality "shall not be liable for damages" for a wide variety of acts and 
omissions of its employees. As a starting point, it is not clear whether the 
phrase, "liable for damages," also immunizes towns from injunctive actions to 
prevent future negligent or illegal conduct by the town. Even if limited to 
money damages, however, Section 10 clearly violates the principle of victim 
compensation for wrongful conduct. Immunizing a town from the, consequences of 
its wrongful acts removes a key incentive to getting towns to follow the law. 
Immunity which is particularly undesirable includes the following: 

(a) Gross negligence, criminal conduct, fraud, malice, or wilful 
misconduct of its employees (1. 451-453); 

(b) Negligent acts or omissions involving judgment or discretion 
(1. 454-455); 

(c) Negligent suspension, revocation, or denial of a license or 
permit, even if the town's conduct is illegal (1. 476-479); 

(d) Negligent failure to make proper health or safety inspections 
(1. 479-482). 

Immunization of this sort invites municipal irresponsibility. 

(4) Joint and several liability (1. 51-78): Section 3 limits the 
liability of co-defendants to a pro rata share of total damages. This 
effectively prevents the victim from recovering if one or more of the co-
defendants is uninsured or has insufficient funds. In effect, it compounds 
the problems of the innocent victim by making him bear this loss. The law 
should permit multiple defendants to obtain indemnification against each 
other, so that a defendant whose negligence is secondary can recover a portion 
of his payments from a defendant whose negligence is primary. The law should 
not, however, leave the victim without compensation. 
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OVERVIEW 

The nation is losing its liability insurance. Day care 
centers are being forced to close; nurse-midwives are losing 
their insurance so birthing centers are shutting down; 
doctors are marching on state capitals; cities, transit 
authorities, even whole states are losing their liability 
insurance. One o-f the leading auto insurers in the District 
o-f Columbia has pulled out. The list goes on and on. 

And prices have skyrocketed. In 1985, insurance premiums 
rose by almost $25 billion, more than $100 for every man, 
woman and child in the US. W 

Are these practices o-f insurers justified? 

The answer is "NO!" What we are witnessing a manufactured 
crisis intended to bloat insurer profits and reduce victims' 
rights. 

Property—Casualty insurance has a cyclical profitability, as 
Chart Number 1 shows. 2/ In 1985, if you accept the 
insurer's whopping reserve increases as valid, they earned 
about a 6% rate of return on net worth (equity). That is too 
low. 3/ If their premiums had been 37. higher, they would 
have earned a rate of return on net worth of about 13%, more 
than enough for an industry of the low to average riskiness 
of Property/Casualty insurance.4/ 

A three percent premium shortfall is not a crisis. Yet we 
see cancellations and mammoth price increases such as: 

o A 70% increase for OB/GYNs in Maryland (totally 
unjustified — see Exhibit I). 

o 3007. to 9007. increases in 1 awyer and architect 
malpractice insurance premiums around the country. 

o Increases of 200% to 500% for the day care centers 
who can get insurance. Many can't. 

O 300% to 1000% increases for public transit 
authorities. 

o One Northeastern state's liability insurance premium 
was $100,000 for $100 million of coverage last year. 
This year it's $400,000 for $3 million in coverage. 

The statistics don't justify any of this! 
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Statement by Connecticut 2411-13 
Joseph S. Hospital Assoc. 
Coatsworth, Vice 
Pres., Gov't. 
Relations 

Personal Injury 2414-15 
Claims 

Elton Williams, 
Esq. 

Conn. Citizen 
Action Group 

2416-18' 

III. SENATE SESSION - May 5, 1986 (Subst. for House Bill 6134). 

(beginning on page 3427) 

Collateral Sources. Defeated House Amendment D 
which would exclude certain items from definition 
of collateral sources. 

Insurance Crisis. 

Explanation of Subst. for House Bill 6134 (As 
amended by House Amendments A, C and G ) by 
section. 

Frivolous Suits. Whether a medical malpractice 
plaintiff suing everyone to "smoke out"^ responsible 
defendant would be liable under this section. 

Non Profits. Whether non-profits would make immune 
employer liable for decisions in order to escape 
liability. How this section would affect theory of 
respondent superior. 

Municipal Liability. .What employees are covered. 
15 

.3438-40 

3440-46 

3446-49 

3450-54 

3454-55 

46. 
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3456-58 

3459-65 

3464 

3465-74 

3475-77 
3480-95 

-3495-500 

Dram Shop. Discussion about rebuttable 
presumption. 

Frivolous Suits. What constitutes probable cause 
to sue and malicious intent; use of res ipsa 
loquitur to establish probable cause. 

Non Profits. Bill creates a loophole. 

Attorney Fee Limitations. Affect on insurance 
availability; fee limitation may reduce frivolous 
suits; constitutionality (separation of powers) of 
the attorney fee limitation (3469-70); issue of 
whether non-refundable retainers are covered within 
meaning of contingency fees (3471); class action 
suits (3472-74). 

Medical Malpractice. Standard of care 
Effective date and 
Senate Amendment A (LCQ No. 

effective date of 

"Insurance Crisis" 
vrm 

Defeated 

the 
which would 

bill from 10/1/86 change the 
to 4/1/87. Discussion about problems with 
legislation, including structured settlements 
(3480-88) and whether "insurance crisis" is real. 

Civil Liability Task Force. Adopted Senate 
Amendment B which directs the Task Force to study 
the feasibility of establishing a victim's trust 
fund. 

3500-06 Effective Date and Municipal Liability. 
Senate Amendment C — 

Defeated 
(LCO No. 3155) which would 

change the effective date to July 1, 1$87; unclear 
how amendment affects municipal liability. 

Withdrew Senate Amendment D (LCO 3154). 

Adopted Senate Amendment E 
discussion. ' 

(LCO 3154) - No 

Withdrew Senate Amendment 
T S 

F (LCO 4531 ) . 

47. 
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3508-15 Sunset Amendment and "Insurance Crisis". Defeated 

Senate Amendment G (LCO No. 4063) which would 
establish a five (5) year sunset for the bill. 

Subst. for House Bill 6134, as Amended by House Amendments "A"y 
"C", "G", and Senate Amendments "B" and *'E". 

3515-20 

3520 

Insurance Crisis. Arguments in support of bill, 
which included argument ..that tort reform will lower 
insurance premiums and bring about affordable 
insurance policies. 

Adopted Subst. Bill No. 6134 (File No. 559) with 
amendments by vote of 32 yea, 3 nay. 

(pages 3520-5727 missing) 

IV. HOUSE OF REPRESENTATIVES SESSION - May 1, 1986, (Subst. for 
House Bill 6134)1 

(beginning on page 5728) 

5729-5812 Adopted House Amendment A (LCO No. 3122) 
Tort Reform I. ' ~~ 

5746-52 

5753-60 
(see also 
5760-65 for 
payment of 

Attorney Fee Limitations. Whether composite fees 
are part of contingency fee in section 1; class 
actions; enforcement of fee limitations through 
grievance committee. 

Payment of Damages. Whether punitive damages are 
included in section 2 (noneconomic damages) 
(5753-57); whether interest on the structured 
settlement is fixed or variable (5757-59); 
structured payments not modifiable (5759-60); 

Text of Amendment A on pages 5812-27 (sections 1-16) 
17 
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Attorney Fees and Structured Settlements. 
Structured Settlements and Security. Whether a 
structured settlement would include an insurance 
annuity; discussion about how defendant must 
demonstrate to the court his or her ability to pay. 

Litigation Expenses and Lump Sum Payment. Whether 
these expenses (section 2[b]) include court costs, 
expert witness fees, etc. 

"Insurance Crisis". Insurance lobbys' attack on 
lawyers; insurance companys' use of "deceipt". 
Attorney Fee Limitations. Constitutionality and 
intent 6f this section. 

Payment of Damages/Structured Settlements. 
Constitutionality (equal protection) of periodic 
installment payments (persons with claims less than 
$200,000 versus claims over $200,000); why $200,000 
amount used (5774). 

Insurance Affordability and Availability. 

Periodic Installment Plans and Insolvent Defendant. 
How does plaintiff collect when defendant 
subsequently becomes insolvent; discussion about 
adequate security and court supervision. 

Joint and Several Liability. Jury would only 
consider negligence of parties; "persons" means 
"parties". , 

Subrogation Rights. The joint and several 
liability formula applies to subrogation cases. 

Effective Date. What is the meaning of "accruing 
on or after" the effective date? Answer is the 
date of the accident'or injury. 

18 
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5787-89 

5789-94 

5794-802 

5803-09 

5809-10 

5810-12 

5812 

5827-30 

5830-33 

5833-35 

5836-66 

Collateral Sources and Settlements. Includes prior 
settlements entered into with other parties. 
Medical Malpractice/Experts. Physicians from other 
states may qualify as experts. 

Dram Shop. Rebuttable Presumption. 

Municipal --Liability.- Notice (actual or ? 

constructive) and reasonable opportunity to correct 
defect; liability of public schools. 
Statement (general) In Opposition To Bill. 
Insurance company lobbying tactics; bill will 
increase litigation (a "lawyer's bill" [5801]). 

Statement. No "insurance crisis" and no "lawsuit —•'--T" I II / crisis". 

Attorney Fee Limitations. Whether section 1 
(attorney fees) is constitutional.. 

Constitutionality of Sections 2 (Payment of 
Damages) and 3 (Repeal Of Joint and Several 
Liabili tyjl 

House Amendment A Adopted By Voice Vot-e -{Tort 
Reform I). ' 

Statement.• 

Attorney Fee Limitations. Contingency fee 
limitations cannot be waived by the client; • 
whether the client can "voluntarily" pay more than 
the fee limitations. 

Municipal Liability. What types of actions are 
granted immunity; intentional actions are not 
covered. 

Payment of Damages (Structured Settlements). 
Defeated House Amendment B (LCO No. 3115) _ _ 
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5868-72 

5880-89 

which would strike section 2 (payment of damages) 
and add the subject structured settlement to 
section 15 (Civil Liability Task Force) as an item 
for future study. Discussion about periodic 
installment payments; lump sum payments; interest 
on periodic installment payments (5857); and 
constitutionality of section 2 (5858). 

Payment of Damages. Adopted House Amendment C (LCO 
.m, A124T. _ . . 
which would make it clear that the court cannot 
extend the period of periodic payment beyond ten 
(10) years unless the client consents. 

^purees. Adopted House Amendment D (LCO Collateral 
No. 3786) 
which would exempt employee benefits obtained under 
collective bargaining agreements. 
Attorney Fee Limitations 
Defeated 
which 

House 
would 

Amendment 
make 

and Payment 
E (LCO 

of Damages 
No. 4131) 

attorney's fees separate from 
award of damages; limits noneconomic damages to two 
hundred and fifty thousand dollars ($250,000); 
limits total damages to one million dollars 
($1,000,000); requires jury verdicts to state 
whether plaintiff brought action in good faith if 
def.endan,t, prevails; awards attorney's fees to 
defendants if action found to be without merit and 
not in good faith. 

5889-949 Municipal Liability and Liability for Defective 
Roads and Bgidges. Defeated House Amendment F (LCO 
No. 3120) 6 

which would delete sections 13 (Municipal 
Liability) and 14 (Liability for Defective Roads 

Text of House Amendment B on pages 5866 -67. 
Text of House Amendment C on page 5872. 
Text of House Amendment D on pages 5879 -80. 
Text of House Amendment E on pages 5888 -89. 
Text of House Amendment F on page's 

20 
5948 -49. 
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4 
and Bridges) and adds these subjects to section 15 
(Civil Liability Task Force) to be studied. 
Extensive,discussion about municipal liability. 

Payment of Damages and Lump Sum Payment. Adopted 
House Amendment G (LCO No. 3129) 
which would provide that the court enter judgment 
in a lump sum when damages are not in excess of 
$200,000. 

Municipal Liability and Schools. Defeated House 
Amendment "H (LCO No. 4211) 
which would "restore the ordinary care duty" for 
teachers and school administrators; statement by 
sponsor but no discussion. 
Dram Shop. Discussion about rebuttable 
presumption. 

Dram Shop. Defeated House Amendment I (LCO No. 
4137) which would delete section 7 (Dram Shop) in 
its entirety and renumber the remaining sections 
accordingly. Discussion about the rights of 
victims versus the ability of a seller of alcohol 
to obtain liability insurance. 

Insurance and Collateral Sources. Defeated Motion 
to Refer Ho,u.s.e,.Bill No.,, j$,131..,t.o"Tthe Committee "on 
Insurance and Real Estate. Discussion about how 
sections 4, 5, and 6 (collateral sources) impact on 
the insurance industry; notes that section 6 
eliminates the insurance industry's right of 
subrogation (5983). 

5987-90 Effective Date and Non Profits. Defeated House 
Amendment J (LCO No. 3074) which would .delete 
section 17 (providing for an effective date of 
October 1, 1986) and substitute a new section 
establishing an effective of October 1, 1986 except 

7 
g Text of House Amendment G on pages 5953-54. 

Text of House Amendment H on pages 5960-61. 
21 

5950-54 

5955-61 

5962-65 

5966-74 
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5990-97 

5998-6003 

6003-16 

6016-22 

6022-25 

6025-37 

that sections 10 (Liability of Nonprofit 
Organization Personnel) and 15 (Civil Liability 
Task Force) would take effect immediately. 
Payment of Damages and Trial Procedure. Defeated 
House Amendment K (LCO No. 2093) 
which would provide (1) that the jury determine 
whether the defendant should pay damages in a lump 
sum or in periodic installment payments, and (2) 
that trials be di-v-ided into two parts, liability 
and damages. 

Limitation on Damages and Liability., Q Defeated 
House Amendment L (LCO No. 3789) 
which would (1) prohibit any plaintiff who is 50% 
or more responsible for the injury from recovery, 
and (2) limit any award against an individual, 
municipality or eleemosynary institution to two 
hundred thousand dollars ($200,000). 

Defeated House Amendment Defense Attorney/s Fees, 
M (LCO No. 3784) 
which would authorize the Insurance Commissioner to 
study insurance company legal fees. 

Rules Debate 
Joint 
works 

and-Several Liability. How the Act's formula 
when a liable defendant is insolvent. 

Joint and 
Amendment 

Several Liability, 
3773) 1 2 

Defeated House 
N (LCO 

which would provide that where no negligence is 
attributable to the plaintiff, the liable 
defendants are responsible for the entire 
collectible amount if any other liable, defendant (s) 
is insolvent; discussion about victims' rights 

g 
1QText of House Amendment K on pages 5996-97. 

Text of House Amendment L on pages 6002-03. 
Text of House Amendment M on page 6016. 
Text of House Amendment N on pages 6036-37. 

22 
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4 
versus tort-feasors' rights. 

6038-41 

6041-44 

6044-51 

6063-66 

13 
14 
15 
16 
17 

Joint and 
Amendment 

Several 
O 

would which 
attributable 
are responsible 

(LCO No 
provide 
to the 

for 

Liability. 
3076) lS efeated House 

that where no negligence is 
plaintiff, the liable parties 
twice their percentage of 

responsibility if any other liable defendant(s) is 
insolvent; no discussion. 

Medical Malpractice and Statute of Repose.., 
Defeated House Amendment "P (LCO No. 3068) 
which would remove the statute of repose from the 
medical malpractice statute; no discussion. 
Attorney Fee Limitations. Defeated House Amendment 
Q (LCO No. 3114) 
which would delete section 1 (contingency fees) and 
add "contingency fees" to those issues studied by 
the Civil Liability Task Force; discussion about 
constitutionality of the attorney fee schedule. 
Collateral Sources and Settlements. Defeated House 
Amendment R (LCO No. 3116) w 

which would delete sections 4, 5 and 6 (collateral 
sources) and add the subject "collateral sources" 
to those issues studied by the Civil Liability Task 
-Force; discussion.about settlements as collateral 
sources. 

Joint and Several Liability. defeated House 
Amendments (LCO No. 3117) 
which would delete section 3 (repeal of joint 
several liability) and add the subject "joint 
several liability" to those issues studied by 
Civil Liability Task Force; no discussion. 

and 
and 
the 

Text of House Amendment 0 on pages 6040-•41. 
Text of House Amendment P on pages 6043-•44. 
Text of House Amendment Q on pages 6050-•51. 
Text of House Amendment R on pages 6062. 
Text of House Amendment S on pages 

23 
6064-66. 
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4 
House Bill 6134, as Amended by House Amendments "A", "C", "D", and ii ' it " " — 11 11 •' '' • * ' " ' TTQir 

6066-68 Payment of Damages and Loss of Consortium. 

6069-70 Passed House Bill as amended by 117 (yea) to 30 
(nay) with 4 absent or not voting. 

(pages 8062-8779 not indexed at this time) 
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4 
V. HOUSE SESSION - May 6, 1986. 

(Subst. for House Bill 6134, as amended by House Amendments "A", 
"C", "D" and "G" and Senate "B" and "E". [Senate rejected House 
Amendment "D" on May 5]) 

(session beginning on page 8062) 

8081-86 

Collateral 
(LCO 

Sources. 
which 

Defeated House Amendment D 
would exclude hospital, No. 3786) 

medical, dental or other health service benefits 
available to an employee under a collective 
bargaining agreement from the definition of 
collateral sources; discussion about medical 
malpractice and collateral sources. 

Civil Liability Task Force 
Amendment B (LCO 4235) 

Adopted Senate 
which wou 

Force to study the feasibility of 
victim's trust fund. 

f t direct the Task 
establishing a 

8086-90 Municipal Liability. Adopted Senate Amendment E 
(LCO 3154 ) which would provide for immunities and 
removes absolute 
dL-i-feguards. 

immunity for teachers and 

Adopted House Amendment T (LCO CollaterajQSources 
No. 4174) 
which would add to the definition of collateral 
sources those employee benefits available under an 
employee contract or policy. Benefits made 
available under a collective bargaining agreement 
were already covered by the bill. 

18 Text of House Amendment T on 8095. 



8096-112 

8112-27 

8129-37 

8138-52 

8152-56 

8156 

Statement in Opposition to H.B. 6134 (With 
Amendments). Statement addressed every section of 
the bill. 

Municipal Liability - Inspection of Prope^y. 
Defeated House Amendment U (LCO No. 4248) 
which would delete the paragraph prohibiting 
municipal liability for failure to inspect property 
or performing negligent inspection of property. 

Joint and Several Liability., Defeated Rouse 
Amendment V (LCO No. 4075) u 

which would allow a plaintiff who is not 
responsible (0%) for the injury to collect total 
damages from the remaining defendant(s) when a 
liable defendant(s) is insolvent. 

Collateral Sources and Title XIX Benefits. 
Defeated House Amendment W (LCO 4074) 
which would provide that there is no reduction from 
awards for any payments made pursuant to Title XIX 
of the Social Security Act. 

"Insurance Crisis". Statement declaring that the 
"insurance crisis" does not exist; examples of 
insurance profits. 

Insurance Premiums. Defeated House Amendment X 
(LCO No. 4 1 7 6 r 3 ^ * " - -
which would require that liability insurance 
carriers reduce their premiums within six months by 
one-third from the rate in effect on the effective 
date of this Act. 

19 
2 0 Text of House Amendment U on pages 8127-28. 

Text of House Amendment V on pages 8136-37. 
-J Text of House Amendment W on pages 8151-52. 

Text of House Amendment X on pages 8161-62. 



8162-66 

8166-67 

8167-70 

8170-73 

8173-78 

Statement In Opposition To H.B. 6134 (WUjl 
Amendments). House debate has not been T n a 
"reasonable atmosphere" and has "been deprived 
the benefits of sunshine". 

of 

Statement About the Legislative Process. ("It's i 
snameful day, and I'm ashamed o£ being"part of a 
process that produces something at this time of 
night under these circumstances.") 

Statement In Opposition To H.B. 6134 (With 
Amendments). The legislative process was 
"terrible"; insurance industry lobby was powerful 

Statement In Opposition To H.B. 6134 (With 
Amendments). criticized the manner in wETch the 
House considered H.B. 6134. 

Su ort TT of H.B. 6134 (With Statement In 
Amendments). Tne "insurance crisis" exists; the 
legislative process has been reasonable and H- B-
6134 "pretty thoroughly debated"; lobbying efforts 
were fair. 

8178 

8179-' 

Statement In 
Amendments). 
and 

osition To H.B, 
some ,The Bill's intent was 

sections violate the state 
6134 (With 

not satisfied 
constitution. 

-Adopted House Bill as amended House "A", "C" a n d — 
"G" and Senate "B" and "e" by vote of 112 (yea) to 
32 (nay) with 7 absent or not voting. 

WILLIAM F. GALLAGHER, ESQ. 
KERRIE C. DUNNE, ESQ. 
Gallagher & Gallagher 

January 1988 
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